DEFENDANTS’ PRE-TRIAL MOTION IN LIMINE TO PRECLUDE MENTION OF INSURANCE OR WEALTH AND RELATED ANTI-CORPORATE ATTACKS
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Defendant makes this motion for a pre-emptive order barring plaintiff’s counsel from commentary and questions intended to gin up anti-corporate animus, including such baseless tropes as corporate defendants “seeking a discount,” being “cheap,” or “placing profits over safety.” 
[bookmark: _Hlk196400556]Absent evidence establishing any of the foregoing illicit motives, invoking them is manifestly improper and unduly prejudicial. It is “fundamental that counsel, in summing up, must stay within ‘the four corners of the evidence’ and avoid irrelevant comments which have no bearing on any legitimate issue in the case.” People v. Ashwal, 39 NY2d 105, 107 (1976); see People v. Wright, 25 N.Y.3d 769, 780 (2015) (same, quoting Ashwal). “Where counsel in summing up proceeds to dilate upon facts not in evidence or to press upon the jury considerations which the jury would have no right to regard, it is, we conceive, the plain duty of the court, upon objection made, to interpose, and a refusal of the court to interpose, where otherwise the right of the party would be prejudiced, would be legal error.” Williams v. Brooklyn E. R. Co., 126 N.Y. 96, 103 (1891); see Wright, 25 N.Y.3d at 780 (same, quoting Williams); Conti v. Mahoney, 137 A.D.2d 481, 482 (2d Dept. 1988) (same, citing Williams); People v. Marcelin, 23 A.D.2d 368, 369 (1st Dept. 1965) (same, quoting Williams).
It is well-settled that “big corporation” or anti-corporate animus attacks are improper and require preclusion. See Johnson v. Lazarowitz, 4 A.D.3d 334, 336 (2d Dep’t 2004) (“A new trial on the issue of damages is also warranted because the attorney for the plaintiff improperly referred to the existence of the defendants’ liability insurance coverage. In light of the deliberate nature of counsel’s conduct in this respect, and in light of the probability of prejudice, a new trial on the issue of damages is warranted on this ground as well.”); Butigian v. Port Auth., 293 A.D.2d 251, 252 (1st Dep’t 2002) (plaintiff’s counsel’s comments designed to “inflame anti-corporate animus, and to urge a larger than justified award” warranted new trial); Smolinski v. Smolinski, 78 A.D.3d 1642, 1644 (4th Dep’t 2010) (new trial required based on plaintiff’s counsel’s “numerous references to the resources that Ford Credit had as a large corporation”); see also Tehozol v. Anand Realty Corp., 41 A.D.3d 151, 152 (1st Dep’t 2007) (“class bias”).
These attacks violate the fundamental rule that a party’s wealth or insurance are irrelevant and unfairly prejudicial and, consequently, are strictly inadmissible at trial. See also Laidlaw v. Sage, 158 N.Y. 73, 103 (1899) (“It has ever been the theory of our government and a cardinal principle of our jurisprudence that the rich and poor stand alike in courts of justice, and that neither the wealth of the one nor the poverty of the other shall be permitted to affect the administration of the law. Evidence of the wealth of a party is never admissible, directly or otherwise, unless in those exceptional cases where position or wealth is necessarily involved in determining the damages sustained.”); Reed v. City of New York, 304 A.D.2d 1 (1st Dep’t 2003).[footnoteRef:1] [1:  See Grogan v. Nizam, 66 A.D.3d 734, 736 (2d Dep’t 2009); Vassura v. Taylor, 117 A.D.2d 798, 799 (2d Dep’t 1986), appeal dismissed 68 N.Y.2d 643 (1986) (it is “extremely prejudicial” to make reference to what is “in the other fellow’s pocket”); Nicholas v. Island Industrial Park of Patchogue, Inc., 46 A.D.2d 804, 804 (2d Dep’t 1974) (“Allusion to a defendant’s ability to pay damages is improper”); Johnson v. Lazarowitz, 4 A.D.3d 334, 336 (2d Dep’t 2004) (“new trial on the issue of damages is also warranted because the attorney for the plaintiff improperly referred to the existence of the defendants’ liability insurance coverage”); Constable v. Matie, 199 A.D.2d 1004, 1005 (4th Dep’t 1993); Richardson, Evidence § 4-614 [Prince 11th ed.]; NY PJI 2:280 and annotations; Adams v. Acker, 57 A.D.2d 741 (1st Dep’t 1977); Laughing v. Utica Steam Engine and Boiler Works, 16 A.D.2d 294 (4th Dep’t 1962); Annot: 32 ALR2d 9.] 

Accordingly, because remarks pertaining to defendants’ status as corporate entities, their profits, revenue, the number of employees, or their insurance are both irrelevant and inordinately likely to inflame the jury, their mention should be precluded. The same goes for unfounded accusations that defendants placed “profits over safety” or “cut corners to save a buck.” See, e.g., Butigian, 293 A.D.2d 251, 252 (improper summation comments including “It’s about money. It’s all about money. Why give him a ladder? Because its cheaper” and that “already deep-pocketed ‘major corporations’ in the ‘cold and callous … construction industry’ would be unaffected by a large award”) (ellipsis in original); Swint v. Wm. McEwan Coal Co., 266 A.D. 701, 702 (3d Dep’t 1943) (improper summation comments including that during jury selection the opposing party was “trying to get people that they thought we[r]e cheap”), aff’d 291 N.Y. 748 (1943). Absent actual record evidence of such corner-cutting (and here, there is not) combined with a further demonstration of its relevance to a determination of purely compensatory damages for personal injuries, such remarks are forbidden. It is equally improper for plaintiff to maintain that the defendant placed profits over safety without eliciting evidence supporting this theory. 
Relatedly, mentioning insurance coverage is strictly prohibited, yet remains a common tactic. See Simpson v. Foundation Co., 201 N.Y. 479, 490 (1911); Grogan v. Nizam, 66 A.D.3d 734, 736 (2d Dept. 2009); Johnson v. Lazarowitz, 4 A.D.3d 334, 336 (2d Dept. 2004); Butigian, 293 A.D.2d at 252; Herbert H. Post & Co. v. Sidney Bitterman, Inc., 219 A.D.2d 214, 229 (1st Dept. 1996); see also Consorti v. Armstrong World Indus., 72 F.3d 1003, 1009 fn.2 (2d Cir. 1995) (“Juries may be especially inclined to make substantial awards when they believe that the defendant’s liability is covered by insurance. While insurance frequently does cover the liability, jurors may neglect to consider the broader effect of their award on insurance premiums”), vacated on other grounds 518 U.S. 1031 (1996).
Evidence that a defendant carries liability insurance is generally inadmissible. The rationale underlying this rule is twofold. First, ‘it might make it much easier to find an adverse verdict if the jury understood that an insurance company would be compelled to pay the verdict’. Second, evidence of liability insurance injects a collateral issue into the trial that is not relevant as to whether the insured acted negligently. Although we have acknowledged that liability insurance has increasingly become more prevalent and that, consequently, jurors are now more likely to be aware of the possibility of insurance coverage, we have continued to recognize the potential for prejudice
Salm v. Moses, 13 N.Y.3d 816, 817-818 (2009) (citations omitted, emphasis added).

The goal of mentioning insurance is to convince the jury to either punish the defendant or return an oversized award on the improper bases that “who-cares-because-it’s-covered-by-insurance” or “they-can-afford-to-pay.” See Salm, 13 N.Y.3d at 817-818; Consorti, 72 F.3d at 1009 fn.2 supra. 
CONCLUSION
Accordingly, defendants are entitled to an Order precluding improper and irrelevant but highly unfairly prejudicial commentary or questions (1) alluding to defendants’ corporate status, wealth, revenue, profits, or insurance, and/or (2) accusing that defendants are seeking a “discount” or being “cheap,” or “placing profits over safety,” etc. 
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