DEFENDANT’S PRE-TRIAL MOTION TO PRECLUDE IMPROPER “FAILURE TO ACCEPT RESPONSIBILITY” COMMENTARY OR QUESTIONS
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	A plaintiff’s attacks on a defendant for its “failure to take responsibility” are patently improper abrogation of defendants’ constitutional right to a jury trial. It is well-settled that, except when in default, “a party who has been sued, either at law or in equity, has a right to appear and make his defence. It is a strict legal right, of which he cannot be deprived.” Fort v. Bard, 1 N.Y. 43, 45 (1847); see Wash. Sav. Bank v. Fletcher, 55 A.D. 580, 585 (1st Dep’t 1900) (“It has a right to present and conduct its own defense, and is not to be deprived of that right because the members of the committee may have set up the facts constituting that defense in their answer”); see, e.g., Matter of Yahnlis M. v. Zahira M., 55 A.D.3d 376, 377 (1st Dep’t 2008) (barred presentation of key witness); Musumeci v. Musumeci, 267 A.D.2d 365, 365 (2d Dep’t 1999) (same).
This right is and must be given meaningful effect as a matter of “fundamental fairness -- the touchstone of due process” (People ex rel. Calloway v. Skinner, 33 N.Y.2d 23, 31 (1973)), and defendants cannot be effectively fined for not conceding a meritorious (even if unsuccessful) liability defense. Doing so violates “the familiar proposition that an award of damages to a person injured by the negligence of another is to compensate the victim, not to punish the wrongdoer.” McDougald v. Garber, 73 N.Y.2d 246, 253 (1989). This is especially true when the defendant did nothing “wrong” by contesting, rather than conceding, liability. Such a plaintiff is already compensated for the time spent litigating the case by including that time in past damages and prejudgment interest and cannot be given an improper double recovery by awarding more because the case had to be litigated. See Whalen v. Kawasaki Motors Corp., U.S.A., 92 N.Y.2d 288, 292 (1998) (“the possibility of double recovery should be avoided”).[footnoteRef:1] [1:  See Timothy Capowski, et al., “The Punitive ‘Failure To Take Responsibility’ Trope Must Be Entirely Policed Out Of Tort Actions For Compensatory Damages”, N.Y.L.J. (November 13, 2020).
] 

It is effectively a version of the improper “heads I win, tails you lose” wherein plaintiffs either win by default when the lawsuit is not defended, or defendants lose when they are accused at trial of delaying plaintiff’s recovery. If a plaintiff wishes to establish improper dilatory tactics, there is a mechanism to do so – a sanctions motion for frivolous or vexatious conduct – not impugning a defendant for challenging plaintiff’s liability claims and defending itself before a jury to which it is constitutionally entitled. “Failure to take responsibility” tropes permit plaintiffs to accuse defendants of wrongdoing without having to prove it. See Andrew v. Kerendian, 130 A.D.3d 951, 952 (2d Dep’t 2015); Bogan v. Royal Realty Co., 209 A.D.2d 178, 178 (1st Dep’t 1994). 
Such comments and related HDTD (“how dare they defend”) attacks are equivalent to a defendant attacking a plaintiff for having the audacity to bring a personal injury lawsuit and seeking a winning lottery ticket and consequently require the same intolerance from the Court. See Smith v. Rudolph, 151 A.D.3d 58, 63 (1st Dep’t 2017) (affirming grant of new trial in favor of plaintiff on basis of defense counsel’s improper comments [despite absence of objection or mistrial application] including “counsel’s assertion of his personal view that plaintiff was pursuing the lawsuit only because she wanted to ‘take the rest of her life off.’”).[footnoteRef:2] Indeed, if “Counsel’s personal beliefs regarding plaintiff’s motive for suing had no place in his argument to the jury” (Smith, supra at 65), then plaintiff’s counsel’s personal beliefs regarding defendant’s motive for defending itself likewise have no place before the jury. [2:  Maraviglia v Lokshina, 92 A.D.3d 924, 924-925 (2d Dep’t 2012) (ordering new trial “in light of the inappropriate cross-examination of the plaintiffs’ witnesses, as well as the inflammatory and improper summation comments of counsel for the defendants” which included the “ma[king of] inflammatory remarks, including commenting during summation that the plaintiff’s treating physician and the plaintiff were ‘working the system’”); Rodriguez v City of New York, 67 A.D.3d 884 (2d Dep’t 2009) (ordering new trial in light of defense counsel summation statement that “ ‘It’s not a lottery. It’s not a game. It’s not ‘here’s the American dream, come over here, fall off a scaffold, get a million dollars’ “.).
] 

[bookmark: _Hlk72925583]In New York, and country-wide,[footnoteRef:3] case law unanimously confirms the impropriety of attacks on a tort defendant for its failure to accept responsibility. Two examples illustrate the point: “The plaintiff’s comments as to the defendants’ delay in conceding liability were improper.” Wilt v. Montvel-Cohen, 197 A.D.3d 1133 (2d Dep’t 2021). And, as aptly phrased in Burkert v. Holcomb Bus Serv., Inc., No. A-0874-13T2, 2015 N.J. Super. LEXIS 1095, at *22 (N.J. Super. Ct. May 13, 2015), “[b]oth in opening and in closing, plaintiff’s counsel repeatedly suggested defendant wrongfully ‘refused to take responsibility’ . . . Defendant, as well as plaintiff, has a right to air its position before an impartial factfinder for determination. The exercise of that right must not be portrayed as offensive or warranting punishment.” [3:  See Whittenburg v. Werner Enters. Inc., 561 F.3d 1122, 1129-30 (10th Cir. 2009) (citations omitted) (counsel’s remark that defendants “spent vast sums of money to avoid responsibility… serves no proper purpose, and for time out of mind [] has been the basis for appellate courts ordering new trials”); Scheirman v. Picerno, 2015 Colo. Dist. LEXIS 1266, at *20 (Colo., Denver Dist.Ct. 2015); R.J. Reynolds Tobacco Co. v. Robinson, 216 So. 3d 674, 681 (Fla. Dist. Ct. App. 2017) (citations omitted) (“A plaintiff may not suggest to the jury that a defendant is somehow acting improperly by defending itself at trial or that a defendant should be punished for contesting damages”); Homeowners Choice Prop. & Cas. Ins. Co., Inc. v. Kuwas, 251 So. 3d 181, 187 (Fla. Dist. Ct. App. 2018) (same).
] 

Hence, having not obtained (or even sought) sanctions for defending frivolously, plaintiff’s counsel must be precluded from telegraphing, implicitly or otherwise, that defendants’ exercise of their constitutional right to seek a fair jury determination on the issue of damages or injury causation is improper or distasteful in any way. Likewise, counsel must be precluded from arguing that, by litigating damages or causation, defendants are “refusing” or “failing” to “take responsibility” or “victim-blaming”. If the right to a jury trial means anything, it means not being maligned by the jury for calling upon its service. 
Similarly, the oft-repeated attack that the jury needs to award “full justice”, “full measure of justice” or “100% justice” must be precluded as well. As explained by an ethically distressing treatise: “In trial, ‘justice’ helps mainly when you show that justice equates with safety for the juror’s Reptile [portion of their brain responsible for base fight-or-flight instincts].  **** You will bring jurors to figure out that community safety is enhanced by means of justice.  You are not asking jurors to sacrifice justice for the sake of safety.  You instead show that justice creates safety.”  See Ball & Keenan, Reptile: The 2009 Manual Of The Plaintiff’s Revolution (2009), p. 19 (bold added); but see Norton v. Nguyen, 49 A.D.3d 927, 930 (3d Dep’t 2008) (“[I]t is inappropriate to refer to the jury as the ‘conscience of the community’”); see Halftown v. Triple D Leasing Corp., 89 A.D.2d 794, 794 (4th Dep’t 1982) (ordering, inter alia, a new trial on damages, where “Counsel [] told the jury six times that they were “the conscience of the community” and must send a message to those in the construction field to be more careful so that this does not happen again, thereby inviting the jury to award punitive damages although such were not involved in the pleadings); People v. Bowie, 200 A.D.2d 511, 513 (1st Dep’t 1994) (same, criminal cases). On the contrary: “counsel’s expression of indignation and outrage could only serve to lead the jury away from a decision based upon a fair and impartial review of the evidence.” Smith, 151 A.D.3d at 66.
An order barring “take responsibility” arguments should be issued now, prior to trial, because it is impossible to adequately cure after-the-fact. A curative instruction is categorically insufficient when the impropriety is “so dangerous as to require a reversal even when the court strikes it from the record and directs the jury to disregard it, unless it clearly appears that it could not have influenced the verdict.” Simpson v. Foundation Co., 201 N.Y. 479, 490 (1911) (mentioning insurance); see, e.g., Grogan v. Nizam, 66 A.D.3d 734, 736 (2d Dept. 2009) (same). As demonstrated by the above quote from that overtly results-oriented treatise, such “take responsibility” and “justice” arguments cannot help but press jurors’ emotions and instincts to override their reasoning. Whether a plaintiff intends to manipulate the jury’s emotions or merely stumbles into it, these arguments boil down to “expression of indignation and outrage [that] could only serve to lead the jury away from a decision based upon a fair and impartial review of the evidence.” Smith, 151 A.D.3d at 66.
In the alternative, the only even potentially sufficient curative instruction if “take responsibility” or “total justice” issues nonetheless are heard by the jury is an immediate and emphatic admonition by the Court that the defendants have the constitutional right to appear and defend their case, a right that cannot be denied, have done nothing unlawful or unethical in doing so, and that by insinuating defendants were supposed to concede instead it is plaintiffs who have violated the defendants’ rights. 
CONCLUSION
Accordingly, defendants are entitled to an Order precluding improper and irrelevant but highly unfairly prejudicial “failure to accept responsibility” commentary or questions.
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