	
	

	
	



DEFENDANT’S MOTION IN LIMINE TO PRECLUDE GOLDEN RULE ARGUMENTS WELL-SETTLED AS IMPROPER


Respectfully submitted,

DATED:





“GOLDEN RULE” REMARKS HAVE BEEN
UNIVERSALLY CONDEMNED AND MUST BE PRECLUDED HERE

	The “Golden Rule” (a/k/a “bag of gold”) remark is the tactic in which an attorney implores a jury (directly or by implication) to put themselves in the plaintiff’s position – to “do unto others” as the jury would have “done unto itself.” “[T]he jury argument, which some courts outside of New York call the ‘golden rule’ argument, whereby an appeal is made to a juror’s subjective judgment to place himself or herself in the shoes of the litigant in evaluating liability and damages, is also absolutely improper. Liosi v. Vaccaro, 35 A.D.2d 790 (1st Dep’t 1970); Weintraub v. Zabotinsky, 19 A.D.2d 906 (2d Dep’t 1963). Because it is an appeal to a juror’s personal and therefore self-biased judgment, rather than to an objective and dispassionate assessment of the evidence, it deprives the opposing litigant of his to right to a trial before a “neutral and impartial jury.” 3 New York Practice Guide: Negligence § 22.04 (2025).
An impartial jury requires people who are both (1) not the parties and (2) not materially similar to them. See, e.g., People v. Light, 260 A.D.2d 404, 405 (2d Dep’t 1999) (juror dismissed for cause over “recent experiences with crimes similar to the crimes charged”); People v. Walton, 220 A.D.2d 286, 286 (1st Dep’t 1995) (same). But Golden Rule remarks invite the jury to imagine themselves as a party and, accordingly, to discard their impartiality. The law prohibits any party from doing “indirectly what they cannot do directly[.]” People v. Carmona, 82 N.Y.2d 603, 612 (1993); see Keystone Associates v. Moerdler, 19 N.Y.2d 78, 88 (1966) (same); Capotosto v. City of New York, 288 A.D.2d 419, 420 (2d Dept. 2001) (same); Vargas v. American Export Lines, Inc., 107 A.D.2d 349, 355 (1st Dep’t 1985) (same). If permitting a corporate officer to serve on the jury of his company’s trial is improper, so is urging an uninvolved juror to imagine he is its president. 
[bookmark: _Hlk89338469]Because Golden Rule implorations trigger a juror’s instinct to place himself in plaintiff’s shoes and, consequently, to award himself a maximalist sum[footnoteRef:1], it is known as the paradigmatic improper tactic in assessing compensatory damages. See Boshnakov v. Bd. of Educ. of Town of Eden, 277 A.D.2d 996 (4th Dep’t 2000).[footnoteRef:2] Golden Rule arguments have been “universally condemned”[footnoteRef:3] because they “encourage[] the jury to depart from neutrality and decide the case on the basis of personal interest and bias rather than on the evidence.” Forrestal v. Magendantz, 848 F.2d 303, 309 (1st Cir. 1988); Blevins v. Cessna Aircraft Co., 728 F.2d 1576, 1580 (10th Cir. 1984); Ivy v. Security Barge Lines, Inc., 585 F.2d 732, 741 (5th Cir. 1978). They are “improper because they invite decision based on bias and prejudice rather than consideration of facts.” Johnson v. Howard, 24 F App’x 480, 487 (6th Cir. 2001); see Edwards v. City of Philadelphia, 860 F.2d 568, 574 (3d Cir. 1988). [1:  The Court need not believe defendants. In “Reptile: The 2009 Manual of the Plaintiff’s Revolution,” (p. 169), authors David Ball and Don Keenan describe a proper compensatory damages presentation (“100% about your client”) as an insufficient, old-fashioned strategy that should be discarded for an improper one: “In non-punitive cases, trial lawyers have always relied on jurors empathizing with your client’s harms and losses, and compensating accordingly. For years, some teachers taught that you should start your opening statement with damages, explain how the damages occurred, and show how they could have been prevented. This made the case 100% about your client. But the Reptile is not particularly concerned with your client. Our research revealed a different picture: the reptile is concerned with the Reptile – meaning the individual juror: his world and family, their survival, and little else. . . . A direct reference to “this could happen to you” (the individual juror) would violate the Golden Rule. But you don’t need to make direct references.”
]  [2:  See Liosi v. Vaccaro, 35 A.D.2d 790 (1st Dep’t 1970) (reversible error to ask jurors, in substance and effect, what they would want or what they would take for the discomfort, pain and suffering experienced); Weintraub v. Zabotinsky, 19 A.D.2d 906 (2d Dep’t 1963); Callaghan v. A Lague Express, 298 F.2d 349, 350-51 (2d Cir. 1962) (court improperly allowed counsel to argue that the jury “should treat [plaintiff] as you would like to be treated”); Klotz v. Sears Roebuck & Co., 267 F.2d 53, 54-55 (7th Cir. 1959) (such comments constitute a “deliberate appeal to the jury to substitute sympathy for judgment); Conn v. Alfstad, 2011 Iowa App. LEXIS 1090, at *12 (Ct App Apr. 27, 2011, No. 10-1171); Johnson v. Colglazier, 348 F2d 420, 422 (5th Cir 1965); see generally Annot: 96 ALR2d 760; 22 Am Jur 2d, Damages, § 989, at 1029-1030.]  [3:  Lovett v. Union Pac. R.R. Co., 201 F.3d 1074, 1083 (8th Cir. 2000), quoting Spray-Rite Serv. Corp. v. Monsanto Co., 684 F.2d 1226, 1246 (7th Cir. 1982).  Indeed, as one particularly sage jurist observed, “there are admonitions to avoid that line of argumentation in every trial-advocacy book on the market.  See, e.g., Doug Norwood, Prosecutorial Misconduct in Closing Argument § 12.5 (2014) (“Using the ‘Golden Rule’”); Fred Lane, 4 Lane Goldstein Trial Technique § 23:33 (3d ed. 2014); 75A Am. Jur. 2d Trial § 547 (2015).  Thus, the government’s improper remarks were prejudicial, extensive, and deliberate.” United States v. Carter, 236 F.3d 777, 783 (6th Cir. 2001).”  United States v. Poandl, 612 F App’x 356, 372-373 (6th Cir. 2015) (Dissenting Op.).
] 


[bookmark: _Hlk72946285]	This reasoning applies equally to subtler variants of the Golden Rule, including rhetorical questions asking jurors to consider how they would fare in the plaintiff’s situation or an attorney’s personal opinion that he “cannot imagine” how he would navigate such hardship. Such remarks make detecting the impropriety more difficult, and are, therefore, inherently more objectionable and improper, not less, than an explicit Golden Rule appeal. Defendant should not be relegated to attempting to unring the bell of a improper Golden Rule commentary with a fruitless after-the-fact motion for a curative instruction. Rather, the Court should pre-emptively prohibit counsel, as an officer of the court, from inviting jurors to abandon their impartiality in direct contradiction of the law with which the Court will later charge them. 
CONCLUSION
Golden Rule appeals imperil the jurors’ impartiality by inviting them to place themselves in the shoes of the plaintiff, thereby converting them into personally involved and, therefore, partial arbiters rather than disinterested and dispassionate factfinders. At bottom, therefore, injection of the Golden Rule is improper, as it defeats the truth-seeking function of a trial by directing the jurors’ attention away from the relevant evidence to decidedly irrelevant considerations calculated to evoke feelings of sympathy, scorn, anger, fear, or vengeance.
Accordingly, defendants respectfully request an Order precluding improper,  irrelevant, and highly unfair and prejudicial Golden Rule questions or commentary.
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