DEFENDANT’S PRE-TRIAL MOTION IN LIMINE TO PROHIBIT ARGUMENTS IMPLICATING COMMUNITY SAFETY


Respectfully submitted,

DATED: 





Defendants submit this motion in limine for an order precluding improper and irrelevant but highly unfairly prejudicial “community safety” appeals, commentary, or questions before this jury.
A popular strategy is to present defendant and its conduct as a threat to the safety of the jury, their families, and their communities to generate liability verdicts excessive damages awards. Most commonly, it entails invocations of “personal safety,” “community safety and protection,” “guardians of the community,” “community loyalty and duty,” “conscience of the community,” “danger to the community” to trigger a primitive survival response in the jury that culminates in a larger verdict – not for compensatory damages – but one intended to protect themselves, their families, and communities, and to punish defendants as a preventative measure. See, e.g., Maher v. Locality Llc, 2019 Colo. Dist. LEXIS 410, *13 (Dist.Ct., Larimer Co. 2019); Perez v. Ramos, 429 P.3d 254 (Kan. Ct. App. 2018) (approving preclusion).
 Because this tactic first diverts the jury’s attention from the applicable legal standard (tort liability based on culpable conduct defined in law) to the amorphous specter of “community threat” and then urges it to punish and deter the threat, rather than compensate the plaintiff, “it is inappropriate to refer to the jury as the ‘conscience of the community.’” Norton v. Nguyen, 49 A.D.3d 927, 930 (3d Dep’t 2008); see Halftown v. Triple D Leasing Corp., 89 A.D.2d 794, 794 (4th Dep’t 1982) (ordering, inter alia, a new trial on damages, where “Counsel [] told the jury six times that they were “the conscience of the community” and must send a message to those in the construction field to be more careful so that this does not happen again, thereby inviting the jury to award punitive damages although such were not involved in the pleadings); People v. Bowie, 200 A.D.2d 511, 513 (1st Dep’t 1994) (same, criminal cases); see also People v. Douglas, 178 Misc. 2d 918, 929 (Sup. Ct. Bronx Cnty. 1998) (the principle is also applicable in criminal jury trials [before sentencing], as “[j]uries cannot be ‘the conscience of the community’ [United States v Spock, 416 F2d 165, 182 (1st Cir. 1969)] by violating their oath to apply the law to the evidence”); PJI 2:280 annotations, p. 946. Like the “safe streets” arguments prohibited in criminal cases (see Bowie, 200 A.D.2d at 513), “community safety” appeals goad the jury into rendering a verdict based on fear and retribution, as opposed to compensation based on admissible evidence.[footnoteRef:1] Liosi v. Vaccaro, 35 A.D.2d 790, 315 N.Y.S.2d 225, 226 (1st Dep’t 1970); Weintraub v. Zabotinsky, 19 A.D.2d 906, 244 N.Y.S.2d 905 (2d Dep’t 1963); See McDougald v. Garber, 73 N.Y.2d 246, 253 (1989); Lopez v. City of New York, 192 A.D.3d 634, 640 (1st Dep’t 2021); People v. Wood, 79 N.Y.2d 958, 960 (1992). These themes are verboten in civil actions nationwide[footnoteRef:2]. [1:  See Westbrook v. General Tire & Rubber Co., 754 F.2d 1233 (S.D. Miss 2021) (granting a new trial, in part, because of plaintiff counsel’s improper Reptile and “conscience of the community”, “communal responsibility”, and “us-against-them” appeals; “Our condemnation of a ‘community conscience’ argument is not limited to the use of those specific words; it extends to all impassioned and prejudicial pleas intended to evoke a sense of community loyalty, duty and expectation.  Such appeals serve no proper purpose and carry the potential of substantial injustice”); Grisham v. Longo, 2018 U.S. Dist. LEXIS 164432 (S.D. Miss 2018) (granting motion in limine to exclude Reptile Theory “conscience of the community” and other arguments).
]  [2:  Courts around the country have repeatedly precluded efforts to inject “community safety” (aka “Reptile Theory”) considerations as improper and irrelevant, having no probative value as weighed against the substantial danger of unfair prejudice, misleading the jury, confusing the issues, and as diverting the jury from its proper purpose.  See Hill v Auto-Owners (Mut.) Ins. Co., 4:19-CV-00078, 2022 WL 2542308, at *1 (ED Tenn., Mar. 31, 2022) (Court had previously “affirmed in open court that it would be improper for counsel to” employ Reptile or related unfair tactics); Wallace v Martinez, 1:19-CV-1199 AWI SAB, 2022 WL 2872998, at *11 (ED Cal., July 21, 2022) (grtd. without opp.); Ochoa v County of Kern, 118CV01599JLTBAK, 2022 WL 4280157, at *7 (D.Cal., Sept. 15, 2022) (grtd. without opp.); Russell v. Dep’t of Corr. & Rehab., 72 Cal. App. 5th 916 (2021); Garth v. RAC Acceptance E., LLC, No. 1:19-CV-192-DMB-RP, 2021 WL 4860466 (N.D. Miss. Oct. 18, 2021); Doe v. Bridges to Recovery, LLC, No. 2:20-CV-348-SVW, 2021 WL 4690830 (C.D. Cal. May 19, 2021); Jackson v. Low Constr. Grp., LLC, No. 2:19-CV-130-KS-MTP, 2021 WL 1030995 (S.D. Miss. Mar. 17, 2021); Est. of McNamara v. Navar, No. 2:19-CV-109, 2020 WL 1934175 (N.D. Ind. Apr. 22, 2020), reconsideration denied, No. 2:19-CV-109, 2020 WL 2214569 (N.D. Ind. May 7, 2020); McClain v. Torres, 2020 Colo. Dist. LEXIS 2492, at *1, and 2134 (Dist.Ct., La Plata Co. 2020); Goodreau v. Hines, 2020 Colo. Dist. LEXIS 2560, *1 (Dist.Ct., Denver Co. 2020); Martinez v. Catholic Health Initiatives Colo., 2020 Colo. Dist. LEXIS 2977, *1, and 2247 (Dist.Ct., Adams Co. 2020) (“finding that Plaintiff could not offer golden rule or reptile theory arguments at trial because such arguments would incorrectly instruct the jury as to its role in this case”); Cox v. Swift Transp. Co. of Arizona, 2019 US Dist LEXIS 132115, at *31 (ND Okla Aug. 7, 2019); Williams v. Lawrence & Mem. Hosp., Inc., 2020 Conn. Super. LEXIS 491, *18 (Conn. Super. Ct. 2020) (precluding reptile theory efforts, holding that “[t]he strategy attempts to invoke a juror’s survival instinct and in so doing, create safety rules, invite the jury to use common sense to determine the standard of care, and instill a belief in the jurors that they are the ‘conscience of the community.’ All of these improperly state the law regarding a physician’s duty of care, and the prevailing standard of care.”); Biglow v. Eidenberg, 369 P.3d 341 (Kan. Ct. App. 2016); Boyer v. Knudsen, 2020 Colo. Dist. LEXIS 779, *2 (Dist. Ct. Denver Co. 2020) (precluding reptile theory arguments on basis that “[a]ppeals to emotion, fear, or personal safety are improper. Defendant has admitted liability.  The only issue for the jury is to determine what, if any, damages are appropriate based on the evidence presented at trial.”); Wertheimer H., Inc. v. Ridley USA, Inc., 2020 U.S. Dist. LEXIS 34846, at *8 (D. Mont. 2020); Estate of Reaves v. Behari, 2019 Fla. Cir. LEXIS 9605, *1 (Fla. Cir. Ct., 2019); Cox v Swift Transp. Co. of Arizona, 2019 U.S. Dist. LEXIS 132115, at *31 (N.D. Okla. Aug. 7, 2019) (“Plaintiffs are cautioned that any argument that asks the jurors to reach a verdict solely on their emotional response to the evidence will be prohibited, and plaintiff’s arguments should be focused on the facts that are admissible at trial and the law applicable to their claims.”); McComb v. C G & B Enters., 2019 Nev. Dist. LEXIS 2157, at *2 (D. Nev. 2019); Brantley v. UPS Ground Frgt., Inc., 2019 U.S. Dist. LEXIS 234231, at *4 (E.D. Ark. July 3, 2019); Maher v. Locality Llc, 2019 Colo. Dist. LEXIS 410, at *13 (Dist.Ct., Larimer Co. May 17, 2019); Roman v. Msl Capital, LLC, 2019 U.S. Dist. LEXIS 64984, at *15 (C.D. Cal., 2019); Woulard v. Greenwood Motor Lines, Inc., 2019 U.S. Dist. LEXIS 131701, at *20 (S.D. Miss., Feb. 4, 2019); Navab v. Young Choi, 2018 Cal. Super. LEXIS 24820, at *2 (Cal. Super. Ct. Nov. 7, 2018); J.B., 2018 U.S. Dist. LEXIS 19689, at *6-7; Perez v. Ramos, 429 P.3d 254 (Kan. Ct. App. 2018); Higbee v. Anesthesia Servs. Assocs., P.C., 2018 Mich. Cir. LEXIS 1648, at *1 (Mich.Cir.Ct. Sept. 26, 2018); Everett v. Oakland, 2018 Mich. Cir. LEXIS 2517, at *1 (Mich.Cir.Ct. Aug. 8, 2018); Ramirez v. Welch, 2018 Tex. App. LEXIS 6101, at *43 (Tex. Ct. App.  Aug. 6, 2018) (rejecting plaintiff’s objection to defendant’s closing argument accusing his counsel of attempting to manipulate the jury through the reptile theory); Brooks, 2017 U.S. Dist. LEXIS 125095, at *24; Tristan v. Bayada Home Health Care, Inc., 2017 Colo. Dist. LEXIS 28, at *2 (Dist.Ct., Denver Co. Feb. 1, 2017); Pracht v. Saga Frgt. Logistics, LLC, 2015 U.S. Dist. LEXIS 149775, at *4 (W.D.N.C. Oct. 30, 2015); Hopper v. Obergfell, 2013 Colo. Dist. LEXIS 249, at *1 (Dist.Ct., El Paso Co. Oct. 29, 2013).
] 

Defendants thus ask that the Court preclude counsel from referring to unspecified “safety rules” or “community danger” in all its forms, whether as calls for the jury to act for public safety or the voice or conscience of the community, and that “you can make it stop [defendant’s failure to accept responsibility or its negligent conduct] with your verdict”, references to the maximum harm that Defendants’ conduct could have caused (rather than the harm the evidence shows occurred), references to “sending a message” or “awarding the full measure of justice” or “100% justice”, or protecting the community from future similar incidents, and references to “two standards of care” – one of which protects the community from tortfeasors and one which the law wrongly uses to shield tortfeasors from paying.
A pre-trial prohibition on invocations of these and related themes is necessary because it is impossible to adequately cure after-the-fact. A curative instruction is categorically insufficient when the impropriety is “so dangerous as to require a reversal even when the court strikes it from the record and directs the jury to disregard it, unless it clearly appears that it could not have influenced the verdict.” Simpson v. Foundation Co., 201 N.Y. 479, 490 (1911). Once the jury has had its emotions riled to feel personally threatened by defendants’ actions, no curative instruction can realistically keep it from influencing their emotions or their reasoning. Even with the extensive professional training this is something attorneys and judges struggle to do; it is simply unrealistic to expect a jury without that training and experience to succeed at keeping fear tactics from influencing them even if a court tells the jury to do so, just as it is unrealistic to expect jurors to succeed at setting aside the implications of insurance coverage – reversible error itself. See Simpson, 201 N.Y. at 490; Consorti v. Armstrong World Indus., 72 F.3d 1003, 1009 fn.2 (2d Cir. 1995), vacated on other grounds 518 U.S. 1031 (1996).
At least for issues where it is completely implausible that a lay jury could cleanse itself of any lingering influences, there is inherent and incurable prejudice warranting preclusion before it happens rather than an inevitably insufficient curative instruction and new trial. See, e.g., Hershfeld v JM Woodworth Risk Retention Group, Inc., 164 A.D.3d 1423, 1425 (2d Dept. 2018) (mentioning insurance); McGinty v Structure-Tone, 140 A.D.3d 465, 466 (1st Dept. 2016) (same); Mercatante v. Hyster Co., 159 A.D.2d 492, 493 (2d Dept. 1990) (showing video prepared exclusively for trial depicting different conditions than asserted by any party); Glusaskas v. Hutchinson, 148 A.D.2d 203, 209 (1st Dept. 1989) (same).
CONCLUSION
Accordingly, the Court should grant defendant an Order precluding improper and irrelevant but highly unfairly prejudicial “community safety” and similar-type appeals, commentary, or questions before this jury.
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