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Proceedings

(Defendants' Exhibit C, Lincoln Hospital Medica
Records, was admtted into evidence.)

THE COURT: Al right. 1 understand sonmebody
wants to put sonething on the record.

MR, ROSS: Good norni ng.

THE COURT: Good norning.

MR ROSS: | would like to.

Your Honor, | was going to, you know, nmake ny
request and application again to have the ability to
question witnesses, including crossing the plaintiff, on
the issue of the syncope episodes, dizziness, you know,

t hose ki nds of issues, based upon the fact that, again,
listening to the plaintiff, the rest of his direct exam
yesterday, he constantly brings up, you know, the notion
that | was a very active person, okay. | was always very
heal t hy, and keeps el aborating on that.

And |' m bei ng disallowed of going into the fact
that he has other unrelated issues.

You're already allowing nme to go into the fact,
obvi ously, he was diagnosed with di abetes and whatever
those issues are. |'mnot talking about that.

We still have the issue of his dizziness
epi sodes, his, you know, having episodes after engaging in
physical activity. And then |I have an individual who is

painting a picture to the jury, but for this accident, |
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was literally a picture of health.

And that inpacts things both before the accident
and subsequent to the accident because they're claimng
he's incapabl e of ever doing anything again. They're
claimng he's going to need all of this incredible
treatnent, which is what | anticipate the next w tness that
cones on the stand, Dr. Guy is going to tal k about.

Every tinme he references the fact that | was the
picture of health, | could do all these things, it raises
this issue.

| believe, again, it becomes a credibility issue,
therefore | should be allowed to coment on that.

THE COURT: | thought | ruled on it yesterday.

MR ROSS. Yes. Before the plaintiff testified.

What you indicated, Your Honor, is that with
respect to the March 2019 epi sode where he had a syncope
epi sode and fell down the stairs, if | understood you,
unl ess | m sunderstood you, you said, | amnot allowed to
bring up that he and a syncope epi sode.

You said that | can bring up the fact that
plaintiff had a fall on the stairs, but | couldn't go into
t he reason or why, but that he did have a fall on the
stairs in March of 2018.

And, in fact, when plaintiff continued his direct

exam -- when counsel continued his direct exam of
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M. Villalta yesterday, he actually asked him hinsel f, and
M. Villalta admtted that he had a fall in March of 2019.

THE COURT: Correct.

MR. ROSS: | believe you also said that | have
the right to bring out the fact that the plaintiff
referenced, renmenber, a few nonths later in June of 2019 in
the hospital records, that he was afraid, essentially, to
wal k more than five blocks, but | couldn't say because of
fainting, | could say because of the fall incident in
March. He can deny it or not. But your ruling, | believe,
was that | had a right to cross on that.

What |' mreapplying for, though, is Your Honor,
based on -- after your ruling, the plaintiff took the
stand, finished direct examand, again, during that tinmne,
he indicated, you know, I was a very active person. | was
very healthy. And he keeps reiterating those things.

And so I'mjust making nmy application to ask Your
Honor to reconsider and all ow defendants to actually bring
up the March 2019 incident and reference it, that he's had
syncope.

And, remenber, that March record indicates
"epi sodes, " neaning plural.

THE COURT: Right.

MR. RCSS. That he has had episodes in the past.

W don't know if that was before, during, or after this

MC- A




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Proceedings

453

accident. But he had episodes in the past. | am
reappl ying for that reason, Your Honor, based on further
testinony fromthe plaintiff.

THE COURT: Thank you

MS. KALLFA: Good norning, Your Honor

Your Honor did rule on this yesterday, so |I'm not
sure why we're discussing it again.

But, again, for the record, plaintiff had one
date of treatnent for this syncope episode. And there's
nothing in that medical record that says the syncope was
over nmultiple days. It was one day. He didn't fall down
the stairs. It's not this dramatic event that defense
counsel nakes it out to be. He collapsed on the |anding of
the stairs. He went to the hospital. It was resolved.
There was no di zzi ness or syncope prior, and there was no
di zzi ness or syncope thereafter

Plaintiff stating that he was afraid to walk five
bl ocks is just plaintiff making a statenent. There is no
di agnosis. There was no nedical relation to the syncope
epi sode.

THE COURT: But | believe | told himhe could
question about that fearful ness.

MS. KALLFA: He was afraid to walk or afraid to
fall. But not to relate it to the syncope episode. Your

Honor has said that counsel could not nention the syncope
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epi sode. He could ask himif he experienced dizziness at
the time of the accident, or if he was afraid to wal k or
afraid to fall after the accident, but not relating it to

t he syncope treatnent, which is conpletely unrelated to any
medi cal treatnent or any nedical issues here before Your
Honor .

On top of that, in review of the EMS records fromthe
time of the accident are negative for dizziness. D zziness was
denied. So that completely takes it out of any relation to this
acci dent or contributing to this fall.

So counsel shouldn't be even allowed to tal k about the
di zziness in general because the EMS records, which are
cont enpor aneous, and the ER records, which are contenporaneous,
all deny dizziness.

Just because plaintiff had one dizziness or syncope
epi sode five or six nonths after the accident that could have
been related to DVT or sonething else, it was undi agnosed, has
no relation to the material facts at issue here and woul d just
unfairly prejudice plaintiff because now counsel is allowed to
include this alternate theory wi thout any support by the nedical
records or defendants' own experts.

MR ROSS: Your Honor, may | just add, again, and
['mgoing to comment, in fact, on sonething counse
indicated. And that is the fact that -- counsel is

absolutely right. Wen the pediatrics cane and spoke with
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him he specifically denied -- he did. He denies
di zzi ness.

And | would submit to Your Honor that that
actual ly opens the door now for additional credibility
i ssues because he is denying dizziness, yet we also raised
and confirmed wth the coworker, MIton Chinborazo, the
first person to get to the plaintiff right after the

accident, where all that plaintiff told MIton was that he

fell. He first said I'mokay, but nmy back hurts. | fell
Never told MIton how he fell. Never told MIlton why he
fell. There was absolutely no evidence that he fell froma

hi gher level to a |ower |evel, other than plaintiff's
self-serving testinony. You got the plaintiff denying

di zziness wth the paranedics. And |'ve got a few nonths
| ater, a dizziness episode.

And, by the way, the record doesn't say he was on
the landing. It says that he | ost consciousness and was on
the stairs. And then it says, "episodes," plural, which
inmplies nmore than one incident. \Wether or not the
plaintiff ever went to a doctor for it doesn't nean he
didn't have any incidents, Your Honor.

I't, again, goes back to credibility.

THE COURT: So you want to ask the plaintiff if
he ever had dizziness; is that what you' re saying?

MR ROSS: | want to be able to cross-exam ne the
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plaintiff, and quite honestly, any of their other experts
on whether or not they took a | ook at or reviewed or

consi dered the fact that he had had at |east one recorded
syncope epi sode where he -- and, Your Honor, it's just not
di zzi ness.

That March 19 record indicates that he had | oss
of consciousness on the stairs and, basically, he
collapsed. He fell. That's why he went to the emergency
room t hat day.

THE COURT: Right.

MR ROSS: And it was commented again, not one
open epi sode, but episodes.

And, again, the other key issue here, Your Honor,
is that nmedical record says that he has that kind of
i ndi cati on when engaging in physical -- | didn't make that
up, that's in the nedical record, when engaging in physical
activity.

The doors keep openi ng.

By the way the plaintiff has pictured hinself to
this jury, the defendants should have the ability now to
counter that with an argunent.

Thank you.

MS. KALLFA: It's one nedical record, and one
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medi cal event that counsel's referring to that all occurred

six months after this accident that has absol utely nothing
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to do wth why plaintiff fell off the scaffold, his nedical
treatnent thereafter, his loss of enjoynent of life or
econom ¢ cl ai ns.

And if counsel is going to be allowed to ask
questions about this, then request that we be allowed to
bring in Dr. Akman, who's the cardiol ogi st that conducted
the nedical treatnent at Lincoln Hospital that counsel's so
enanored with, who can conme in. And he's going to say
exactly what he said to us on the phone, that this has
absolutely nothing to do with anything. It was nothing.

Any cardi ac event that may or may not have
occurred was appropriately age-related. It was a one-tine
thing. Plaintiff didn't need to go on any nedi cation
afterwards. And as of 2019, all the nmedical records say
that there's no cardiac issue. There's no fainting. | was
a one-tine thing. And plaintiff's accident occurred in
2018. It's now eight years later

So counsel would have multiple medical records if
this dizziness or fainting or syncope, whatever was
happeni ng and was affecting plaintiff's quality of life or
his medical treatnent or his economc |osses. But there's
one event that counsel is grasping to. And all that event
tal ks about is a dizziness and a syncope episode. And the
di zziness is conpletely left out of the EMS records. It's

actually negative. There's no dizziness in the EMS
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records. And there's no dizziness in the ER records.

And the case law that we cited to in our notion
inlimne is very clear about this, that when trial courts
properly exclude evidence, whose marginal relevance is
out wei ghed by substantial prejudicial effect, which is
Mol i na versus Col dberg, 231 A D.3d 46. And evidence
concerning nedical conditions that are unrelated to the
injuries at issue are properly excluded, which is the
Togut, T-o0-g-u-t, versus Riverbay Corp., 114 A D. 3d 525,
which is a 1st Departnent case from 2014. The case lawis
very clear that counsel cannot bring this up. It's
unfairly prejudicial

And just because counsel is attenpting to grasp
at straws to make it relevant and related to how this
acci dent happened. There's no evidence that supports that
argument. And counsel should not be able to bring it up
because it's not based off of any actual evidence, or even
counsel's own expert reports.

Thank you, Your Honor.

THE COURT: Ckay.

Counsel, I"'mgoing to adhere to my prior
deci si on.

Thank you.

And you have an excepti on.

M5. KALLFA: Thank you.
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THE COURT: Anything further that | need to do
prior to getting the doctor?

MR. RCSS: No, Your Honor.

THE COURT: Does the doctor have a file when he
comes in so we can mark it?

And did you have an opportunity to look at it?

MR ROSS: | have not, Your Honor.

Again, |I'mhappy to get going. And | can do it
before | start my cross.

THE COURT: Good. Thank you so much.

Madam of ficer, can you get the jurors for us.

And you could let Dr. Guy cone in so we can mark

his report.

MR RCSS. |'msorry, Your Honor, just while
we're talking, I'mjust confirmng again, based on your
ruling yesterday, | do have the right to ask or conmment,

cross, whatever, that the plaintiff had a falling incident
on stairs --

THE COURT: Yes.

MR ROSS: -- in March of 2019 w t hout
referencing any di zzi ness or syncope epi sode, that was your
ruling yesterday.

MS. KALLFA: I'msorry, Your Honor. You actually
instructed counsel that he could ask if plaintiff had a

falling episode, not down stairs, because there's nothing
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in the evidence or in the nmedical records that support
t hat .

THE COURT: Well, it says on the stairs.

MR FREDERICK: It says he was going up the
stairs

THE COURT: Well, he's on stairs.

MR ROSS: On the stairs.

MR FREDERI CK: And then had dizziness. | don't

even think it says "fall."

MR ROSS: He just admtted to a fall on direct.

THE COURT: What did he testify to?

Didn't we have the trial transcripts?

MR. FREDERICK: He said he fell on the | anding.

MR ROSS: No. He said he had a fall in response
to counsel's question yesterday.

THE COURT: | don't know. You could take a | ook
at the transcript.

MR FREDERI CK: Let's just say what counsel just
said is correct, that he had a fall.

THE COURT: Ckay.

MR FREDERI CK:  Wen he testifies, he's going to
explain it; and it's not down steps. And nothing in the
record says anything about down steps.

MR RCSS: | didn't say "down.” | said on the

stairs. | said on the stairs. That's what | said. | said
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he fell on the stairs.

MS. KALLFA: You said he fell down the stairs,
Counsel or .

MR FREDERI CK:  Your Honor, just for clarity, can
we just have counsel pull that record up so we know exactly
what it says, at this point, before we get into any of
t his?

THE COURT: Well, that's for the
cross-examnation of plaintiff.

MR. FREDERICK: That's fine. W can do it later

THE COURT: (Ckay. But we can look at it.

MR. ROSS: Thank you, Your Honor. | have it
ri ght here.

THE COURT: kay. Thank you.

(Defendants' Exhibit 17, Dr. Ali CGuy's Medica
Records, marked for identification as of this date.)

THE COURT OFFICER Al rise. Jury entering.

(Whereupon, the jury enters the courtroom)

THE COURT: Pl ease be seated.

Now |'m going to get upset because, really, |
don't get the menos with the black today. You know
t hought | was in the |oop. But everybody has on bl ack and
they didn't let ne know.

THE JURY: You're hal fway there.

THE COURT: Yeah, right.
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Good norning, nmenbers of the jury.

THE JURY: Good norning, Judge.

THE COURT: We're going to continue on with
plaintiffs' case. W're going to not have the
cross-exam nation of plaintiff. W wll do that at a later
time, and plaintiff is going to call another wtness,

t hough.

Counsel .

MR FREDERI CK:  Thank you, Your Honor.

Plaintiff calls Dr. Ali Quy.

And, Your Honor, would you like the expert
di scl osure?

THE COURT: Please. Thank you so much.

THE COURT OFFI CER: Pl ease renmi n standing.
Rai se your right hand.

GUY, MD., a wtness called on behal f of
the plaintiff after having been first duly
sworn and took the w tness stand and testified
as follows:

THE COURT OFFI CER: State your name and
occupati on.

THE WTNESS: M nane is Dr. Ali Guy. A-l-i.
Last name is Gu-y. Ofice address is 7 G anercy Park,
suite 1-8, New York, New York 10003.

And ny profession is, |I'ma physician.

462
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THE COURT OFFI CER Pl ease be seated, sir.
THE WTNESS: Thank you.
THE COURT: Now, Dr. Cuy, please use the
m crophone for the reporter and speak slowy and | oudly.
THE W TNESS. Yes, Your Honor.
THE COURT: Counsel, you may inquire.
MR. FREDERI CK:  Thank you, Your Honor. |'mjust
getting the batteries for the m crophone.
THE COURT: Ckay.
Good norning, Dr. Cuy.
THE WTNESS: Good nor ni ng.
Q Doctor, are you licensed to practice nmedicine in the
State of New York?
A Yes, sir. I'mlicensed to practice medicine and
surgery in the State of New York.
Q And when did you receive your |icenses?
A 1985.
Q Can you briefly go over your educational background
for the jury.
A Yes.
My undergraduate, | went to Queens Col |l ege, Flushing,
New Yor k, Medical School. | graduated from University of
Nor t heast Dom ni can Republic, June of 1981. Thereafter, | did
three separate residencies. | did 18 nonths of interna

nmedi ci ne at Mount Sinai School of Medicine. Munt Sinai Medical
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Center. | did one year of general surgery at Cabrini Medica
Center in Manhattan. | conpleted a three-year residency
training programin the field of physical nedicine and
rehabilitation at Mount Sinai School of Medicine. Munt Sinai
Medi cal Center.

| was the chief of the Departnent of Rehab Medi ci ne at
Mai moni des Medi cal Center in Brooklyn, New York, from 1997 to
2002. That woul d be five years.

My duties were to be in charge of all the inpatient
and outpatient rehab services. Provide teaching to the house
staff. That would be the internal nedicine residents, the
general nedicine residents, the surgical residents, the
orthopedi c surgical residents, and supervise the work of ten
ot her doctors under ny supervision, and to do consults to other
doctors in the hospital

And from 1990 until 2006, | was the director of NYU s
Hospital for Joint Diseases, Neuronuscul ar Equipment dinic. M
duties were to teach the residents from NYU to take care of the
patients that were assigned to that clinic.

These patients were born with birth defects, had
spinal cord injuries, multiple traumatic injuries.

And from 2006 until 2019, | was the director. | was a
clinical instructor of physical medicine and rehabilitation to
the NYU residents. M duties were to teach themto prepare them

for the board parts one and two.
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And from 2019 to the present, | was pronoted to
clinical assistant professor of physical nedicine and rehab at
NYU School of Medicine and NYU Medi cal Center currently, and the
director of the department of Rehab Medicine at Med-Alliance,
which is an Article 28 facility. |It's like a small hospital.

W have 50 doctors, four operating rooms, and |I'malso in charge
of norbidity and nortality conference.

That neans if a patient gets injured or if a doctor
makes a mistake, it's brought to ny attention. | investigate
and | teach to nmake sure nobody makes that sane m stake.

|'malso the director of the pain service at the North
Queens Surgery Center since the past five years. M duties are
to supervise the work of 50 other doctors that do interventional
pai n managenent procedures: Epidurals, mcrodiscectomes of the
spine, nerve ablations, so on and so forth, and also to teach
them And I'malso an official designated physician mentor for
the New York State Education Departnent, Ofice of Professiona
Medi cal Conduct.

My duties are to go into doctors' offices who are
consi dered doi ng sone m sdeeds, but not bad enough to |ose their
license. M job is to investigate their medical records. To
teach themand bring themup to par. And | have private
practice in Manhattan and Long I sl and.

Q Ckay. We'll tal k about --
MR, FREDERICK: | think it died.
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THE COURT:

M. Tooner?

It died again.

Q Doctor, are you board certified?

A Yes, sir. |'mboard certified in ny specialty,

physi cal nedi cation and rehabilitation

Q I's that al so known as physiatry?

A Yes, it is.

Q Can you give the jury an understanding as to what

physiatry is.
A Yes.

It's a medical specialty that was founded shortly

after World War |l by Dr. Howard Rusk. That's why the Rusk

Institute at NYU is naned after him

Initially, this specialty was called orthopedic

medi cine and rehabilitation. But because of all the chaos and

confusi on between orthopedi c surgery and physical nedicine, the

name was changed to physical medicine and rehabilitation. This

specialty covers the whol e

injuries, spinal injuries,

body fromhead to toe. Traumatic

disc herniations, disability,

i mpai rment eval uations; deals with pain managenent, both

phar macol ogi cal and interventional, such as epidurals, nerve

bl ocks, selective radi of requency abl ati ons of the nerves of the

spine. It deals with electrodiagnosis. It deals with

rehabilitation. [It's simlar to orthopedics,

orthopedic surgeries. W get involved after the fracture has

466
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been set and after the joint replacenent has been made. W did
the rehabilitation and the pai n managenent.

It's simlar to neurol ogy, except we do a lot nore
t han what a neurol ogi st does. Neurologists concentrate nore on
central neurology. Neurology such as Lou Gehrig's Disease,
Par ki nson Di sease, m grai ne headache. They do some neurol ogy of
the spine. But we do a |lot nore than that.

We do interventional pain managenent procedures where
they don't. So this specialty covers the whole body, from head
to toe. And we have training. And you're supposed to have
training to pass your boards. You have to have training in
neur ol ogy, orthopedi c surgery, neurosurgery, nuscle and nerve
physi ol ogy, el ectrodi agnostics, pain managenent, internal
nmedi ci ne, cardiac and pulnmonary rehabilitation, and also life
care plans. Life care plan is a special report put together to
explain the patient's diagnosis, prognosis, or look into the
future and what the patient's future nmedical needs and expenses
woul d be.

Q What does it nmean to be board certified?

A To be board certified is a recognition that's given to
you by other experts in your field. |It's the highest recognition
you can obtai n.

Basically, you' re considered an expert in your
specialty by other experts in your specialty. 1In order to get

that you have to pass the following: You have to conplete a
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t hree-year residency training program You have to pass the
nont hl y exam nati ons given by your teachers. You have to pass
t he annual exans given by your teaching departnent.

And then once you graduate, you sit and take your
boards part one, which is an eight-hour witten exam nati on.
You get tested on orthopedics, neurology, interpretations of
x-rays, MRI's, EMGs, and other physiatric treatnents.

And then once you pass your boards, part one, you have
to be in private practice at |east an additional 18 nonths.
Acquire additional know edge and experi ence.

Then you fly to the Mayo dinic in Mnnesota, where
all the elite doctors that do research, that do textbooks, they
test you orally for half a day, again, on these simlar topics:
Neur ol ogy, orthopedic surgery, neurosurgery, interpretations of
x-rays, MRlI's, electrodiagnostics and other principles of
physi cal nedicine and rehabilitation

And once you pass that, all your credentials from
col l ege, from nedical school, residency, are sent to the
Anerican Board of Physical Medicine and Rehabilitation. And if
they see everything is up to par, they pass you and give you a
title of a diplomate of the American Board of Physical Medicine
and Rehabilitation. That was obtained in May of 1989, and to
this date, it still stands in good standing.

Q Doctor, can you describe your practice to the jury?

A My practice is very mxed. | treat patients from age
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six, all the way up to 110. | have a patient who is 115. So al
the way up to 115.

These are patients with conplaints of pain, nmultiple
traumatic injuries, whether it's work-related accident or a car

acci dent or any other problens.

| take care of stenographers. | do interventional
pai n managenent procedures. | do mcrodiscectomes of the
spine, disc herniations. | do |life care reports. | do

disability inpairnent evaluation reports.
Q You nentioned m crodi scectom es.
Do you perform surgery?

A Yes, | do.

Can you just explain that to the jury.

A I"mlicensed to practice nedicine and surgery in the
State of New York. And mcrodiscectonmy of the spine is where you
don't cut the spine open. You do mcroscopically through a snall
portal hole, |ike arthroscopy of the shoulder and knee. Simlar
to that.

Q You nentioned life care plan

Do you receive training to performlife care plans?

A Yes.

Q Can you describe that to the jury.

A As a physiatrist, we're trained to know the standards
of care, know the guidelines for treatnents for patients with

disabilities, whether it's a permanent disability or partial
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disability. |If it's a total or tenporary disability and what the
future nedicals woul d be based on the standards of care and
optimal levels of care. Optimal nunber means the best |evels of
care a patient can have.

Optimal level of are we get the optimal care in the
life care reports.

Q Doctor, is the term"trauma” nedically significant?

A Yes.

Q Can you explain that to the jury.

A Yes.

Trauma is defined as anything that interferes with
normal body function, or anything that disrupts normal body
function.

Q And what percentage of your patients have undergone or
conpl ai ned about a traumatic event that brought themto your
of fice?

A | would see a good 70 percent could be nore.

Q Have you testified in court?

A Many times. Approximately 300 tines in ny 37-year
career as a physician. Could be slightly less, could be slightly
mor e.

Q Typically, who do you testify for?

A Typically, for ny patients.

Q Now, Doctor, are you being conpensated for the time in

whi ch you're spending with us today?
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A Yes, for canceling ny patients and to be here, yes, |
am

Q At what rate?

A 5,000 for half a day.

Q Now, Doctor, I'mgoing to ask you if you can provide
the jury with an understandi ng of the anatony of the spine.

MR. FREDERI CK:  Your Honor, may he step down.

Q Wul d these nodel s assist?
A Yes, they woul d.

THE COURT: You want himto step down?

MR, FREDERI CK:  Yes.

THE COURT: Dr. Cuy, if you're going to step
down, you can put on the |lapel mc.

THE WTNESS: My | step down, Your Honor?

You have an objection?

MR ROSS: | object to himtestifying about the
spine since he is here as a life care planner. So |I'm not
sure as to the relevance with this particular wtness
regarding that.

THE COURT: Overrul ed.

Go ahead.

MR ROSS: Is it okay if I?

THE COURT: Absol utely.

MR. RCSS: Thank you.

THE COURT: And we'll deemthese nodels narked

471
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together as plaintiffs' -- what's the next nunber?

MR FREDERICK: W're now at Plaintiffs

Nunber 18, Your Honor.

THE COURT: kay. Plaintiffs' 18.

It's two nodel s of the spine?

Anerica, Doctor, these are nodels of the spine?

THE WTNESS: |'mgoing to use this node

t hese ot her four nodels.

for

for

for

for

for

THE COURT: Gkay. So there's --

MR FREDERI CK: Col l ectively, five.

THE COURT: 18A through E

(Plaintiffs' Exhibit 18-A, Mdel, deened
identification as of this date.)

(Plaintiffs' Exhibit 18-B, Mdel, deened
identification as of this date.)

(Plaintiffs' Exhibit 18-C, Mdel, deened
identification as of this date.)

(Plaintiffs' Exhibit 18-D, Mdel, deened
identification as of this date.)

(Plaintiffs' Exhibit 18-E, Mdel, deened
identification as of this date.)

THE WTNESS: My | begin?

MR. FREDERI CK:  Yes.

So in the human spine, we have three segnents.

THE COURT: Wit one second.

and

mar ked

mar ked

mar ked

mar ked

mar ked
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A W have the neck.
(Wher eupon, an off-the-record di scussi on was
hel d.)
A In the human spine we have three segnents. The neck is

referred to as the cervical spine. The mdback is referred to as
the thoracic spine. The |ower back is referred to as the | unbar
spine. Each area is |abeled according to its |ocation

In the cervical spine we have seven vertebrae. |In the
thoracic spine we have 12 vertebrae. |In the lunbar spine we
have five vertebrae.

The | unbar spine ends with the coccyx and the sacrum
This is the sacrum This is the coccyx. The coccyx is the
tail bone all the way on the bottom

At each | evel we have nerve roots which cone off the
spinal cord. These nerve roots, they innervate. They give you
power and sensations to the different nmuscles in the arm All
the different nerves in the arns come fromthe neck. Al the
nerves that go down the legs, they come fromthe | ower back

So between each vertebra, we have a disc. The
function of a disc is to serve as a shock absorber. And a disc
is like a jelly doughnut. Inside there's a gelatinous materia
cal | ed the nucl eus pul posus, n-u-c-l-e-u-s, p-u-Il-p-0-s-u-s.

And the outside portion of a disc, we have
approximately 100 rings of a fibrocartilage material called the

annul us, a-n-n-u-l-u-s, fibrosis, f-i-b-r-o0-s-u-s.
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And inside we have the spinal canal where the spinal
cord cones fromthe brain, goes all the way down to the | ower

back. And it ends somewhere between the first and second | unbar

vertebrae. It then continues with branches of nerves that
resenble a horse's tail. That's why it's called a "caudae
equi nae." GC-a-u-d-a-e, e-Qg-u-i-n-a-e.

And right behind the disc cones the nerve roots from
the spinal cord. Each nerve root has two branches: one for
notor, for novement, the other for sensation.

This is what a normal disc |ooks |ike.

A disc bulge or a disc protrusion is a partial tear of
the disc.

A disc herniation is a conplete tear of a disc where
the disc material passes the disc margin. Right there, that's a
di sc herni ati on.

Now, inside the disc, we have -- it's filled with
gel atinous material and water. So once a disc herniates, the
wat er content |eaks out. The disc shrivels up.

Nor mal di sc.

Di sc herniation shrivels up.

The body tries to stabilize that area by form ng bony
projections called "osteophytes." These are osteophytes. And
the nerve root exits right outside the neuroforanen, where the
nerve root exits fromthe spinal cord.

These are the bony projections called "osteophytes.”
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This is the neuroforanen.

So when we have a disc herniation, the outer one third
of the disc has neural fibers. They are called "nociceptors.™
n-o-c-i-c-e-p-t-o-r-s, and they release a |l ot of chem cals that
irritate the surroundi ng structures, that would be the nerve
root, the muscles, the tendons and |iganents.

Now, there is no cure for disc herniation because the
disc is fibrocartilage material. Once it is torn, it does not
have the ability to repair itself unless you renove the disc and
you do a whol e prosthetic disc replacenent with fusion; that
creates another problem You stabilize the area, but you have
an artificial disc, you | ose range of notion.

So a disc herniation is a permanent condition and it's
pr ogr essi ve.

This is normal. This is an end-stage disc disease
froma herniated disc, okay. The space is alnost conpletely
gone.

A good exanple is like riding a truck in the streets
of downtown Manhattan. You don't have a shock absorber. You
feel every bunp. And because of the space that's decreased, you
| ose height. You lose flexibility.

Q Doctor, are you famliar with the term"inpi ngement"?
A Yes.
| npi ngenent is -- here's an exanpl e of inpingenent

fromthe disc herniation. The nerve root is going to be
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conpressed froma disc herniation. W have the nerve root on
top. But an inpingenent, the nerve root is usually on the
bottom and the disc material falls on top.

Q Doctor, how about the term "radi cul opat hy"?

A "Radi c" comes fromthe Latin root, which neans nerve
root. Radic is nerve root. "QOpathy" neans any pat hol ogi cal
condition to a nerve root.

So if you have a cervical radicul opathy, the pain
shoots down the armw th or w thout nunmbness or tingling, with
or without weakness, with or without loss of a reflex. Sane
with the | ower back.

So in order to have radicul opathy, you can have
radi cul opathy with direct conpression of a nerve root. You can
have it when the nerve root beconmes swollen froma forcefu
rotational force or froman axial loading as a fall froma
hei ght .

If you drop sonmeone, or if a patient falls froma
significant height, or you have crushing, axial |oading on the
discs, they rupture. It's like alittle balloon, it ruptures,
and a whol e bunch of chemcals are released. |[|'Il nmention just
a few W have prostaglandins, p-r-o-s-t-a-g-l-a-n-d-i-n-s. W
have nitric oxide, n-i-t-r-i-c o-x-i-d-e. Leukotrienes,
| -e-u-k-o-t-r-i-e-n-e-s. And it goes on and on

If I give you all of them I["'I|l put everybody to

sleep. | won't do that.
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Ckay.
Yes.
Doctor, you're famliar with the term "nechani sm of
?
You' ve nentioned axial | oading.
Yes. Axial loading is when you have sonet hi ng

conpressing the spine.

MR RCSS: (bjection, Your Honor. Again, this

particular witness is getting into all of these itens,

axi al | oadi ng.

A

Q
A

Can we approach?
THE COURT: Yes.
So, Doctor, go on.
Axi al | oadi ng mechani smof injury.
THE COURT: (nbjection is overrul ed.
| can expl ai n?
Yes.

So we have many different nmechanisnms of injury that a

disc can be herniated. Trauma is the nbst common cause of a disc

herniation in a healthy adult. So trauma can cone many different

ways:

sheeze

A forceful push, a forceful accident, or even a powerful
can cause a disc herniation.

But axial |oading, when you fall froma height, the

di sc becomes conmpressed and squashed.

Picture a disc like alittle balloon, like alittle

MC- A




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Proceedings

jelly doughnut. What happens when you push on a jelly doughnut
like this?

The outside of the jelly rips open. The jelly
material |eaks out. Same thing with a disc herniation from
axial loading, froma drop froma height.

Q Doctor, when you see a patient for the first tinme, is
it inmportant for you to know t he nechani smof injury?
A Yes.
Q Wy is that?
A That's how you arrive at your causal relationship in
relation to the accident and the tine of the injury.
Q Do you use that for diagnosis and treatnent?
A Yes, sir, | do.
MR FREDERI CK: He can retake the stand, Your
Honor .
THE WTNESS: Do | need this?
THE COURT: You can leave it. You may have to
step down again. You can turn it off.
Q So let's pick up there, Doctor.

Wiy is it inportant to understand how an injury was
incurred for your diagnosis and treatnent?

A That is how a physician arrives at his diagnosis,
treatment plan, prognosis, and the causal relationship, meaning
where the injuries cone from

Q Now, we're going to get into this particular case in a
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nmoment, but let's just take a brief |ook.
Are you aware of how this accident occurred?

A Yes.

The patient was working on a job doing construction
He fell froma height approximately 6 to 8 feet, and he injured
his neck, his back, and his right foot, right ankle.

Q And how woul d you categorize an injury like that?

A It's a serious injury.

Q And does it correlate with axial |oading in any way?

A It does.

Q Can you expl ai n.

A You fall froma height of 6 feet to 8 feet, that's a
| ot of axial |oading, yes.

Q Ckay. If I were to ask you to assune that the
plaintiff testified that when he fell, he went down |legs first.
Hs heels hit the ground. After his heels hit the ground, then
his | ower back hit the ground, and his upper back hit the
ground, and his neck, okay.

How woul d you categorize an injury like that?
A That is exactly what happens when you fall froma

hei ght of 6 feet or 8 feet. You usually land on your feet.

479

MR, ROSS: (bjection, Your Honor. And |I'm nmoving

to strike that. That is pure specul ation.
THE COURT: Sust ai ned.

Q Doctor, I'mnore asking you with regard to the effect
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it may have on the discs?

A It will conpress the discs and how -- that's how the
di scs get injured.

Q Okay. Doctor, what is -- are there certain types of

testing that is used in order to diagnose conditions of the

spi ne?
A Yes.
X-ray checks the bone. CT scan typically checks snall
fractures of the bone. It can detect sone disc crunbs, but is

not the best test. MRl is the gold standard to see if there's
any di sc damage or soft tissue danmage. And EMsis the gold
standard to check for nerves of the spine that are damaged.

Q Let's tal k about these for a nonent.

Wth regard to an x-ray, what are you actually | ooking

for in an x-ray?

A If there's a fracture, a broken bone.

Q Okay. Does it assist in looking at a tear or a
herni ated di sc or sonething of that nature?

A Absol utely not.

Q Expl ai n why.

A Because a disc or soft tissue; it's not bone. And
X-ray will not pick it up. It has its limtations,

Q How about a CAT scan?

A CAT scan is good for a small or even large breaks in

t he bone, but is not the best test for disc bulges or disc
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herni ati ons.
Q Wiy is an MRl the gold standard?
A Because MRl takes the body's protons, transforns them
into real live images. You can see the discs clearly, where on a

CAT scan you cannot. That's why it's the gold standard.

Q And did you look at any filnms in this particular case?

A | did.
Q W'll get to that in a mnute.
And what is an EM3?

A EMG stands for el ectromyography. It is a test done
typically by a physiatrist |like nyself or neurologist. It checks
to see if there's any nuscle or nerve or danmage.

Q Doctor, did there cone a tine when you were asked to
consult on this particular case?

A Yes.

Q And can you just explain to the jury what this
consulting type work is that you do?

A Yes.

| was asked to evaluate the patient and do a life care
plan for the patient.

Q Just with regard to this particular patient, what did

that entail ?

A Taking a history.

Revi ew ng al

in front of ne,

t he pertinent nedical

Doi ng a physi cal

records.

And

exam nati on.

have t hem al

including the operative reports that was done by
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Dr. Merola to the cervical spine in February of '22. And the
| umbar surgery that is done in Novenber of '22 by Dr. Merola.
G her nedical records fromLincoln Hospital. Records from
Dr. Winstein. Records fromDr. Merola and many, nmany MRISs.

Q Did you al so exam ne the patient?

A | did.

Q And how many tinmes did you do that?

A Tw ce.

Q Did you render a diagnosis?

A | did.

Q And did you actually render a life care plan?

A | did.

Q Now, let's take a | ook.

Did you fornmulate a report?

A | did.

Q How many?

A Two.

Q Ckay. |Is the first report contained essentially
within the second report?

A It is.

Q Then can we | ook at the second report?

A Yes.

Q Ckay. Can you give the jury an idea and an
under standi ng as to what nedi cal records you | ooked at?

A Ckay. | looked at the actual DVD filnms of many, many

482
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different MRIs.
Wuld you like me to list all of thenf
Q Pl ease.
A There's a lot of them
Ckay. | reviewed the actual DVD MRl filns of the
cervical spine taken on April 26, '24; |unbar spine taken on
April 26, '24. And June 9th of '22, MRl of the |unbar spine
t aken on Decenber 16, 2020. MRl of the cervical spine taken on
Decenber 16, 2020. Various x-ray reports from Lenox Hil
Radi ol ogy. X-rays of the cervical spine taken on 2/9/23; |unbar
spine taken on 2/9/23; MR of the right ankle taken on
August 31, 23; MRl of the lunbar spine taken on April 26, '24;
MRl of the lunbar spine taken on to Decenmber 16, 2020. MRl of
t he | unbar spine taken on June 9, '22. M of the cervica
spi ne taken on Decenber 16, 2020. MR of the right ankle taken

on August 31, '23. X-rays of the cervical spine taken on

483

2/9/23. X-rays of the |unbar spine taken on 2/9/23. MR of the

cervical spine taken on April 26, '24.

| reviewed defense I ME report of Dr. John Bendo, dated

Novenber 17, 2020. | reviewed another report fromDr. Bendo
dated March 5, '24. | reviewed the defense vocational earning
capacity anal ysis from Apex Rehab Managenent date 12/ 15/2020.
Records from Dr. Mark Ramauth, R-a-mn-a-u-t-h. Second report
from Apex Rehab Managenent dated 2/29/24. Defense report from
radi ol ogi st Dr. Scott Coyne, C-o0-y-n-e, dated 8/24/24. Records
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from Kat hl een Acer. Defense expert, | reviewed appraisal of
econom c | oss from Kenneth Betz, B-e-t-z. Records from

Dr. Andrew Merola. Records from New York Othopedic Sports
Medi ci ne and Trauma and Lincoln Hospital, and operative reports
of cervical and |unbar spine.

Q Now, Doctor, just with regard to the filnms that you

| ooked at --
A Yes.
Q -- did you find these filns nmedically significant?
A Yes.

Q I n what way?

A They showed nultiple herniations in the cervical spine,
fromC3 to C7. That's four disc herniations. In the |unbar
spine, three disc herniations: L3-L4, L4-L5, L5-S1. L5-S1 being
the worst one. That was where the surgery was.

In the neck it was C4 to C6. That's where the surgery

Q And, Doctor, typically when an MRl is conducted, does
a doctor prescribe that?
A Yes, you have to. You can't just go ahead and get an
MRl like a bottle of orange juice. You have nedical indications,
and a doctor has to sign off on it.
Q And after the MRl is done, what happens?
I's a report generated?

A A report is generated, and the filns are sent to the
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requesting physician. He looks at the filnms to see if it
confirms the radiologist's report. Mst of the tine it does;
sometines it does not.

Q Now, you nentioned -- let's talk about the cervica
spine for a nmonent.

You nentioned that there were certain findings
relative -- that you found in the cervical spine; is that
correct?

A Yes, sir.
Q Let's just focus on that for a second.

What were they?

A C3 through C7 disc herniations. That's a total of four
disc herniations at nultiple |evels.

Q And did any of those MRIs support those findings?

A Absol utely, they did.

Q And were your findings any different fromthe findings
that were done by the initial radiologist who saw t hen?

A No.

Q They were the sane?

A Sane.

Q Ckay. And how about your findings relative to the
| unbar spine?

A The | unbar spine showed the L3-L4, L4-L5, L5-S1 disc
herni ati ons.

Q And were your findings any different fromthe original
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radi ol ogi st who read then?

No, sir.

Ckay. Is that significant?
It is significant.

And why is that?

> O >» O

One herniation is bad. Two herniations are worse.
Three herni ations are very bad.

Q Ckay. Now, you nentioned Dr. Merola; is that correct?

A Yes, sir.

Q And | think you nentioned that Dr. Merola performed
surgery?

A That is correct.

Q What type of surgery did he performon the neck?

A He did open surgery, Anterior Cervical Di scectony wth
Fusi on, C4-C5, C5-C6.

Q We received information fromthe plaintiff when he
testified that the insertion was through the neck --

A That's correct.

Q -- in the front.

Wiy is that?

A So when we do surgery to the neck, we go fromthe front
because, if we go fromthe back, there's lots of dangerous
structures, blood vessels, a lot of nerves, so on and so forth.
Fromthe front, it's an easy exposure to the disc and the

procedure becones easier.
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However, where you have to do nultiple fusion |evels
and you want to have a trenendous anount of stability, then you
go fromthe back

Q Now, regarding the fusion surgery itself, can you just
descri be what that is to the jury.

A If I may be allowed to step down, | could show with
t hose nodel s and di agr ans.

MR. FREDERI CK: May he step down, Your Honor?

THE COURT: Yes, he may.

MR, ROSS: Just for the record, Your Honor. [|I'm
just noting ny objection with respect to this wtness
testifying about this aspect, that's all.

THE COURT: Thanks.

A So the surgery that was done is called Anterior
Cervical Discectony with Fusion. This is the front. This is the
back. This is the spinous process.

If you take your fingers, touch the back of your neck
you' re touching the spinous process. So this is the back
portion.

So anterior cervical discectony neans we cut the neck
fromthis angle or this angle. W get exposure to spine, and
we -- discectony neans we renove this portion of the disc that
is ruptured or herniated. Herniation means a conplete rupture
of the disc; a bulge neans a partial tear of the disc.

This portion of the disc is renoved. Then the surgeon
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cuts this portion, renoves the bone fromhere to here, renoves
t he bone fromhere to here, and they place an artificial disc.

But then you have to fuse it. |If you don't fuse the
artificial disc, it will pop out of place. So then they fuse it
with netal plates, screws, and other hardware so the disc does
not pop out of place.

Now, when you have an artificial disc, you
automatically lose 10 to 15 percent range of notion for each
| evel of fusion.

So you have stability, but you also have a stiff neck
And col d weat her affects netal. Cold contracts; heat expands.
Cold will rmake this worse. You have nore pain, nore stiffness
during the cold weat her

Q And how about the |unbar?

488

A Lunbar, the patient had a L5-S1. That's the last disc

in your |ower back. That was renoved in a simlar fashion.

Q That will cone right off there if you want. There you

go.
A So this is L4-L5. This is L5-S1. He did surgery at
L5- S1.
Again, he did posterior. He went fromthe back, not
fromthe front. 1In the |ower back, the anatony is different.

And you get a much better exposure if you go fromthe back than
a di scectony, renove the disc. He did a lamnectony. This is

the | am na
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He cut the lamna to get exposure to the disc. He did
a fusion fromthe | ower back to stabilize the area for the | ower
back.

Q What is involved with a fusion?

A A fusion, you take a bone fromthe iliac bone, usually,
bone graft. And you have netal plates and hardware to stabilize
the area. And the extra bone stabilizes the area even better and
makes it stronger.

Q Are these pernmanent fixes?

A Not hing with the spine is permanent. They usually | ast
for a few years. Every case is different. Depends on how often
of the patient uses his spine.

If the patient does a lot of bending, it wll [|ast
| ess often. The average life span of these procedures is about
seven years, plus or mnus two years.

And then what happens is, you have adjacent segnent
pat hol ogy and traumatic arthritis.

Q Expl ain that.

A Yes.

So adj acent segnent pathology is, in this case you
have three disc herniations. There is no other disc after
L5-S1. So the pressure of the spine gets transferred to the
di scs above; they have to do nore work. As a result they begin
to wear and tear as you could see here.

This is a tear of the disc.
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So then we have recurring disc herniations at the
| evel s above, and the area that was operated begins to wear out.

Q So is that kind of like a dom no effect?

A Yes. That's a good way to phrase it, yes.

Q Now, Doctor, in reviewing all those nedical records,
did you notice whether Wlton Villalta had any type of treatnent
to his neck or back prior to this incident occurring?

A Yes. He had physical therapy.

Q ' m saying before this accident occurred.

A Ch, before this accident, I"'msorry. He had no
treatnents to his neck or back because it was not nedically
I ndi cat ed.

Q So is that nedically significant?

A Yes, that's very inportant.

Q Pl ease expl ain.

A That means he had no prior significant problens,
injuries to his neck and the back, that required physical
t herapy, that requires MRI's, or other diagnostic studies.

Q Now, with regard to the injuries that you just talked
about relative to Wlton Villalta, are they consistent with a
fall from6 to 8 feet and axial |oading?

A Yes, sir.

Q Pl ease expl ai n.
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A So as | explained earlier, this is one of the ways you

get disc herniations froma big fall, fromcrushed injury to the
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spine or axial |oading, conpression |oading to the spine.

Q To a reasonabl e degree of nedical certainty, did you
devel op a causation here?

A | did.

Q Pl ease expl ai n.

A Based on the history obtained, based on the physical
exam findings, review of the nedical records, the fact that there
was no prior history of any prior problemto the neck or the back
or the foot and ankle, | felt the injuries were causally related
to the accident of 10/18/2018.

Q Ckay. Now, Doctor, what is degeneration?

A It's wear and tear.

Q Can you just explain that to the jury.

A So our bodies start to undergo degeneration. |In the
mal e the process starts at the age of 40, plus or mnus two
years.

In the female -- don't get mad at nme -- it starts
earlier. It starts between 26 and 28 years of age. Different
hornones protect different sexes fromdifferent ail nents.

That's why nen can get heart attacks as early as 26, and | adies
don't get heart attacks until way after nmenopause.

So the degeneration process or osteoarthritis or the
normal natural aging, arthritis begins at this age. For the
mal es, about 40, plus or mnus two; |adies 26 to 28.

Q So what woul d you expect to see as far as degeneration
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is concerned in a 52-year-old nal e?
MR. RCSS: (bjection.
THE COURT: What's your objection, Counsel?
MR. ROSS: Again, what we would expect to see in
a normal person
THE COURT: That a little vague.
Q Doctor, you indicated that degeneration begins at 42
in males; is that correct?
A Forty, plus or mnus two years, Yyes.
Q Ckay. So what woul d you expect to see in a
52-year-ol d.
A Normal , natural degenerative conditions. Nornal,
natural asynptomatic, doesn't cause pain.
Q Wien you | ooked at the records in this case, and when
you | ooked at the filns in this case, did you notice whet her
t here was any degeneration?
Very, very, very mninmal.
I's that nmedically significant?

A

Q

A No, because it's very, very mnimal.

Q Is it nmedically significant to causation?
A

No.

O

Ckay. How about with regard to the patient -- you
| ooked at films, throughout, right?
Yes.

Mul tiple years?
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A Yes.

Q D d the degeneration change in any way?

A Once you have surgery, it's hard to answer that
questi on.

Q Expl ai n that.

A Ckay. Once you have surgery at those two levels, it's
very difficult to see the degenerati on because the disc was
removed and the surrounding structures were carved out.

So there was no significant degeneration. And if a
pati ent has sone degeneration, they're all predi sposed to
trauma, making that worse

Q  Wy?

A Because it's a known fact that trauma nmakes a nornal

natural aging asynptomatic condition worse because it causes a

whol e bunch of release of inflammtory substances. It causes
i ncreased bone reaction. It causes increased stress to the
discs. It causes disc space to begin to becone nore and nore

narrow, and it causes the bone projections to formand grow at a
much faster rate.

Q Now, Doctor, with regard to the two tines that you saw
the patient, you perforned physical exans?

A Yes, sir. | did.

Q Can you go over both of themwth the jury.

A Yes.

So range of notion is done in two ways. Passive range
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of nmotion is what the physician does. |'mthe physician. [|I'm
pushing the patient's neck in this direction, this direction.
That's called "passive." 1t's nuch nore accurate.

Active is you turn to the patient. Turn your neck to
the left. This is active range of motion. |It's under the
control of the patient. It is not the nobst accurate. Passive
is the nost accurate.

And | used the gonioneter, like a protractor to
neasure exactly the range of notion deficits. So that's how it
was done.

And the pain level that | did on the first visit,

May 8, '23 was 8 out of 10. Zero nmeans no pain; ten neans
intractabl e pain; eight neans severe pain.

Q I's that nmedically significant?

A Yes. Eight out of ten is very significant, yes.
Especially after five years after an injury.

Q Ckay.

A So the neck showed there was tenderness and spasm
t hroughout the neck. There was a five-centineter Anterior
Cervical Discectony Fusion scar, at about two and a half inches.

Q Before we go further, you nentioned spasn®

A Yes.

Q What is spasn®?

A Spasmis defined as a prolonged involuntarily

contraction of a nuscle spasm Involuntarily means it is not
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under the patient's control

I*mtouching this nmuscle in ny hand. 1It's not in
spasm It's soft to touch.

When it goes into spasm it goes hard. And when you
touch it, it doesn't nove and the fibers shorten and you | ose
range of notion, and the surrounding area becones inflanmed and
pai nf ul

Q And what did you find when you | ooked at that?

A | found spasm

Q And why was that nedically significant?

A The accident was in 2018; this is five years |later.

In the nedical field, anything that has | asted nore
t han one year is considered permanent. This is five years.
It's nost definitely considered permanent.

Q Ckay. Conti nue.

A So I found spasm noderate anpbunt of spasm

Q Describe what trigger points are?

A Trigger points are when you exam ne the neck on the
physician's fingers, you touch the area, you feel a pal pable
knot, like a little marble inside the nuscle fibers. It is
defined as an area of nuscle, scarring, nuscle degeneration

That area has -- the blood supply to the area has been

cut off fromtraunn.

Q Way?  Way?

A Because of the trauma. One, the disc herniation; two,
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the surgery that was performed, and now he's undergoing the early

signs of clinical findings of early trauma arthritis to the
spi ne.

These are the reasons: Range of notion of |ateral
flexion normally is 45 degrees. In his case it was 30 degrees
out of 45. Lateral rotation was 50 degrees out of 80. This is
lateral rotation. And forward flexion and extension was
40 degrees out of 60. And the Spurling sign was position, that
i ndi cates nerve root conpression.

Spurling's maneuver is when you push down on a
patient's neck in different directions, and a patient has
shooting pain down the arm that neans there's nerve root
conpression still present, which is still here. And the MRI's
still confirmthat.

Then | exam ned the back again. Tenderness agai nst

spasm Again, nultiple trigger points. Backward extension was

15 degrees out of 30. Bending forward was 60 degrees out of 90.

Bendi ng si deways and rotating sideways was one half normal. It
was 15 degrees out of 30. Straight-leg raising was 60 degrees
out of 90. Straight-leg raising is a test that is done to see
if there's nerve root conpression or any disc -- residual disc
probl emns.

The patient lies flat on exam nation table. The
physician with his right hand, takes the right foot, places his

| eft hand underneath so the leg is straight. You bring it al
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the way up. Normally, it should go to 90 degrees. |If it does
not go to 90 degrees wi thout shooting pain, that's abnormal.
It's called a positive straight-leg raising test, indicative of
a disc problemor a nerve root problemor both, which is the
case here.

| also found an 8-centinmeter surgical scar in his
| ower back. Eight centineters is alnobst 4 inches.

And the range of notion, the PILE testing was nornal,
all four extremties as expected. Sensation to the biceps,
which is the C5-C6 distribution was abnormal, was decreased.
And the right calf, which is the S1, nerve distribution was al so
decreased. That's where the surgeries were. And his gait was
normal . The rest of the exam was nornal.

Q Did you al so exam ne his ankl e?

A | did. The ankle was diffusely tender with
crepitation. Crepitation is a grinding sensation indicative of
either arthritis or a torn structure. A torn liganment or a torn
t endon.

Q Did you also examne filns relative to the right
ankl e?

A Yes. The MRl of the right ankle showed | partially
torn talo- --

MR. ROSS: (bjection.
What MRl is he tal king about, Your Honor?
THE COURT: Yes.
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Sustained as to form
A "1l tell you what --
Q Doctor, can you verify, or just let us know which MR
you're referring to.
A August 31, '23.
THE COURT: Do you have that, August 31, '23?
Q And what were your findings?
A That there was a partial tear of the tal ofibular
|'i gament .
Let's say this is the foot. And this is the fibula,
the little, small bone on the outside of your foot. The

i gament that attaches fromthis bone to this bone was partially

torn.
Q I's that nmedically significant?
A Yes.
Q Why ?

A Because the foot and the ankle are your foundation.
That hol ds your whole body. If your foundation is strong and
stabl e, as you go higher and higher in the building, the building
becones st abl e.

But if your foundation is cracked or partially

damaged, you're going to have instability going all the way up
the spine. You already have instability in the |unbar spine and
the cervical spine. W don't need any nore instability, but

unfortunately, we do have it in the right ankle.
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Q Wth regard to the MRl of the right ankle, did you
also review the original radiologist report relative to that?

A | did, simlar.
Q Were your findings any different?
A Simlar. The radiologist reported joint --

MR. RCSS: (bjection.

THE COURT: Yes.

Do we have the filmhere?

MR FREDERI CK: W do.

THE COURT: Is it in his report?

MR FREDERICK: It is.

THE COURT: What's your objection?

MR ROSS: My objection is himtestifying about
what sone other radiologist said or did or commented on.

MR FREDERICK: It's on the record. The reports
are all on the record. They're all in evidence.

THE COURT: Overrul ed.

A There's al so surrounding fluid inside the ankle. It’
called "effusion," e-f-f-u-s-i-o0-n; that is indicative of a
trauma.

Q And how are -- howis an injury like that treated?

A If the pain goes away, you observe it. Initially, if

it's very painful, you give anti-inflammtory medi cations, pain
medi cati ons.

If the pain persists and it becomes very painful, you
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do surgery.

Q I's such an injury of that sort consistent with the
type of mechanismof injury that we have in this case?

A Yes, sir.

Q Why ?

A Axi al | oading, when you |and, what do you |and on?

You don't land on your head; you |l and on your feet.
A force froma height of 6 feet or nore was the one
t hat caused that tear of the |iganent.

Q To a reasonabl e degree of nedical certainty, did you
develop an opinion with regard to causation of the right ankle
injury?

A Yes. It was due to the accident of 10/18/18.

Q And prior to 10/18/18, did you see any records
anywhere that indicated that Wlton Villalta had sustained an
injury or a tear to his right ankle?

No, sir, | did not.

Q Ckay. |Is there nore to your first exam nation?
A No. That concl udes nmy exam nati on.
Q Can we go to the second exam nation

THE COURT: You want to take a break?

THE COURT REPORTER  Yes, | do.

Thank you, Judge.

THE COURT: We're going to take a ten-mnute
br eak.
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THE COURT OFFICER: Al rise. Jury exiting.
(Whereupon, the jury exits the courtroom)
(Whereupon, a recess was taken.)
THE COURT OFFICER Al rise. Jury entering.
(Whereupon, the jury enters the courtroom)
THE COURT: Pl ease be seated.
You may inquire, Counsel.
MR. FREDERI CK: Thank you, Your Honor.
Q Dr. Guy, we'll get back to your second exami nation in
just a nonent.
When you reviewed the nedical records, did you al so
revi ew t he anbul ance records?
A | did.
Q And was the mechanismof injury described in the
anbul ance record?
A [t was.
Q And what was the mechanismof injury in the anmbul ance
record?
MR ROSS: (bjection, Your Honor.
THE COURT: Sust ai ned.
MR FREDERI CK:  Your Honor, may we approach?
THE COURT: Yes.
(Wher eupon, a discussion was held outside of the
heari ng and presence of the witness and the jury.)

(Wher eupon the foll owi ng discussion was held in
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open court.)

THE COURT: Okay. |It's overruled, subject to
connecti on.

MR FREDERI CK:  Thank you.

|'msorry, may | have that |ast question read

back.
THE COURT: Madam reporter
(Wher eupon, the record was read.)
A Yes, may answer?
Q Yes.
A From a height of several feet.

Q And is that consistent with the other records that you

revi ewed?
A Yes.
MR. ROSS: (bjection, Your Honor.
THE COURT: Sust ai ned.
Q Now, let's go to your second exam nation
A Ckay.
Q Can you go over that with the jury.
A Yes.
That was done on June 23, '25, approximtely six
weeks -- alnost two years after the first exam

Again, the pain level was 8 out of 10. Again, | used
t he gonionmeter to nmeasure the angles and the passive range of

notion, lateral flexion, bending fromside to side was 35
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degrees out of 45. Lateral rotation, |ooking behind your
shoul ders was 60 degrees out of 80. Forward flexion and

ext ensi on, bending forwards, backwards, was 40 degrees out of
60.

Q Before we go further, are those nunbers nedically
significant in any way?

A Yes. They show significant reduction of range of
notion. Now, we are approximately seven years after the tinme of
t he acci dent.

Renmenber what | said earlier, whatever has | asted nore
t han one year is considered permanent. Seven years is nost
definitely pernmanent.

Q Go ahead.

A The back showed tenderness, showed spasm showed agai n,
multiple trigger points present. Bending backwards was 20
degrees out of 30. Bending forward was 70 degrees out of 90.
Rotating fromside to side was 20 degrees out of 30.
Straight-leg raising was 70 degrees out of 90. Range of notion
was normal. Miscle power was normal, except for the right ankle,
which is 4 out of 5. That's two grades weaker than nornal.

The right ankle was still diffused the tendon with
crepitations. Range of notion is two thirds normal. Gait was
slow and antalgic. Antalgic neans the patient walked with a
[inmp.

Q Now, Doctor is the antalgic gait nedically
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significant, especially in conjunction wth neck and back
injury?

A Yes.

Q Pl ease expl ain.

A Antalgic gait usually goes to a disc problemin the
| ower back, a disc problemor a pinched nerve in the | ower back
So that is what correlates the injury.

Q How about the ankle injury?

A The fact that the patient has pain and two thirds
normal range of notion and nuscle power is two grades weaker than
normal , that is significant.

Q Ckay. How did the exam nation fromone to the other
change in any way?

A Sonme areas got slightly better; some areas got slightly
wor se.

For exanple, before the muscle power testing was
normal, all four extremties. On June 23, '25, nuscle power
testing for the right ankle was abnormal, two grades weaker.
Initially, the gait was normal; now, on June 23, '25, the gait
is slow and antal gic?

Q And, in your opinion, Doctor, when exami nations are
conducted for patients over a period of tinme, are they always
the same, or do they fluctuate?

A They can fluctuate. Usually they can worsen,

especially if you examne themin the wintertine. |If you exam ne
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themin the sumertinme, it can be slightly better. It depends.
Q Ckay. Now, Doctor, what is a life care plan?
A Alife care plan is a special report that is generated
by a physiatrist |like nyself, or a life care planner

A life care planner has 100-hour training, less than a
nonth training. They're not doctors. They're not allowed to
order any diagnostic testing. They're not allowed to order any
prescription or medication. They usually follow the
recomrendat i ons of a doctor

And a physiatrist |like nyself, we are trained in doing
these life care plans. Qur training is nore than ten years
doi ng these reports, and we are physicians. W have a |icense
to do surgeries, do injections, to order MRIs, to order x-rays,
everything fromAto Z

It usually depicts the patient's overall diagnosis and
the prognosis, a look into the future. And we use the standards
of care, SOC, to know what the patient needs for a particular
condi tion.

For example, if the patient has pain, spasm decreased
range of notion, a nuscle weakness, they need physical therapy
to strengthen those areas and to address those areas.

If a patient has high blood pressure, you want to
treat the high blood pressure, so they don't go have a heart
attack or a stroke.

So these are sone of the indications for |ife care
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plan. They call for the indications and the frequency and the
fee schedule in the New York prevailing areas.

Q We're going to get to the life care plan in one
second.

But with regard to this particular patient, when you
reviewed his records, did you see whether he undertook courses
of physical therapy, injections, and nedication?

A In the past, he did. But fromthe time | saw him
recently, he has not. So he has not had optinal |evel of care;
he's had suboptimal |evel of care.

Q What does that nean?

506

A Optimal level of care is the best care you can give to

a patient. If you want a patient to do well and to |live a nornal

life span, you want to have the best treatnent available. You
don't want to have a suboptimal treatnent.
Can | give two exanpl es?

Q Yes.

A If a person has high blood pressure. They're taking
their nedication sporadically. One day they take it; one day
t hat don't.

And what's going to happen to the bl ood pressure?

It's going to keep going up. Go up until you get a
heart attack, a stroke or even death.

Second exanple, a diabetic. Patient needs insulin for

their diabetes. They need 25 units in the norning; 25 in the
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afternoon. They don't have the noney or the neans to buy the
I nsul in.

MR, ROSS: (bjection, Your Honor. And | nove to
strike that. No conparison here. | would like all that
testi nony stricken.

THE COURT: It's stricken.

Q Doctor, wthout the -- wthout the exanple, can you
expl ain what the optimal care neans?

A Yes.

Optimal care is to keep the patient functional wth
the | east anount of pain as possible, so he can have a good
quality of life.

Q Ckay. And does your |life care plan represent optimal
care?

A Yes.

Q Why ?

A Because as a life care planner, you want to give the
best optimal care. And people, the jury, will decide if the
patient deserves optinmal or suboptimal.

MR RCSS. (bjection, Your Honor. And | nove to
strike that again. He knows better.

THE COURT: Sir, Counsel, that remark is
stricken, as well as the last remark by the doctor.

Q What if a patient was not receiving optimal care up to

this point, what effect, if any, does that have upon the

MC- A




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

Proceedings

508

patient?
MR. ROSS: (bjecting, Your Honor. Again, |
object to this line of questioning.
THE COURT: This is -- why don't you approach.
(Wher eupon, a discussion was held outside of the
heari ng and presence of the witness and the jury.)
(Wher eupon the followi ng discussion was held in
open court.)
Q Doctor, | want to go through your life care.
THE COURT: (nbjection is sustained.
Q | want to go through your life care plan
Wul d you be able to use the whiteboard and the

markers in front of you as we detail each el enent of your plan.

A Yes.

MR FREDERI CK:  Your Honor, may | set up the
easel ?

THE COURT: You have any objection to that?

MR. ROSS: No, Your Honor.

THE COURT: (kay, yes.

MR ROSS: |I'mjust going to go over there so
can see.

THE COURT: You have to use the | apel mc,
Doct or.

THE WTNESS: Yes, Your Honor.
Q Doctor, | want to ask you one other thing before we
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get to that, but we'll set that up
THE COURT: You'd like to have him step down?
MR. FREDERI CK: Not yet, Your Honor. | want to
ask a couple nore questions and then we're going to go to

t hat .

Q Doctor, as a result of reviewing all the records,
exam ning the patient, looking at all the filnms, reading all t
radi ol ogi cal reports, did you devel op a di agnosi s?

A | did.

Q What was the di agnosis?

509
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A Mul tiple cervical disc herniations fromC3 to C7. L4

t hrough S1 disc herniations with inpingenent. L3-L4 disc
herniation. Status post: Deconpressive |unbar |am nectony,

nmedi al facetectonmy and depression of the neurol ogi cal el enents

at

L5-S1. Status post: C4 to C6, anterior cervical discectonmy with

partial corpectony and fusion and placement of nmechani cal

devi ces. Permanent scarring to the cervical, |unmbar spine.

Persistent clinical, cervical, and lunbar radicul opathy. Right

ankl e partial tear of the anterior talofibular |igament.

Q Ckay. And, Doctor, to a reasonabl e degree of nedical

certainty, is it your opinion that those injuries were caused as

a result of the accident of 10/18/18?
A Yes, sir.
Q Doctor, I'mgoing to ask you to assune for a nonent

that there's been testinony that the patient had another fal

in
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March of 2019.
Ask you to assune he clinbed sone steps, he was on a
| andi ng and he col | apsed, at that point.
Did you see any records relative to that?
A | did not.
Q Wth regard to that, would that -- understandi ng that
fact, would that affect any of your opinions in any way?
A No.
Q  Wy?
A Because the injuries have already been -- have al ready

occurred as a result of the 10/18/2018 accident, and that
happened after all these diagnostic studies were perforned.
Q And in your review of all those records, did anything
change after March of 20197
A No.
Q Ckay. Now, if we can go to the life care plan.
A Ckay.
MR. FREDERI CK: May he step down?
THE COURT: Yes.
A So tell ne again how you want these colors to be coded.
Q It's up to you. You can do it all in one color if you
want or whatever you want to do.
A Ckay.
Q So we'll take your life care plan piece by piece.

What is the first elenment of your life care plan?
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A Can | give the reasons and the nedi cal indications
al so.

Q Absol utely, yes. That's part of it.

A Nunmber one, is the patient should be seen by a spinal
surgeon at least four tines a year to nonitor the patient's
spinal injuries, to look for traumatic arthritis, to | ook for
adj acent segnental pathology, to | ook for any possible hardware
failure, okay.

And, of course, for each visit it's $300 to $400
dependi ng on the amount of time spent with their patient.
So nunmber one woul d be spinal surgeon
THE COURT: Can everyone see?
THE WTNESS: | think it's running out of ink.

A So what I"'mwiting is spinal surgeon, four tinmes per
year, at a cost of $300 to $400 per visit depending on the anount
of time spent, the doctor and the patient.

Q What is your second el ement ?

A The patient should be seen by an orthopedic surgeon at
| east six tines per year to nonitor the orthopedic injuries,
especially to the right ankle.

Q Are orthopedic doctors different than spinal surgeons?

Yes, they are.

Q And how is that?
A Ot hopedi ¢ surgeon does not do spinal surgery.
Q Ckay?
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A Spi nal surgery concentrates on spinal surgica
probl ens. Does not concentrate on the shoul der, the foot, the
ankl e, et cetera.

So that's the orthopedist.

Third, a physiatrist |like nyself, at least 12 times
per year to nonitor the patient's overall nuscul oskel etal
injuries.

The physiatrist would be the primary gat ekeeper to see
if the patient needs physical therapy, to see if the patient
needs nedications. To see if the patient needs diagnostic
studies, such as MRIs, EMc. To see if the patient needs any
referrals to any other nedical experts, and other physiatric
treatments. The cost is $200 per visit.

' mgoing to abbreviate physiatrist as PVMR, physical
medi cine and rehabilitation. And the cost is the same, $200 per
visit.

Next is, the patient should be seen by a neurol ogi st
six tinmes per year to nonitor the patient's neurol ogical
injuries, and the cost is the sane. It's $200 per visit.

Nunmber five will be, the patient will need periodic
MRI's of cervical spine, lunbar spine, at |east once per year to
nmonitor the patient's overall spinal injuries to | ook for
adj acent segnent pathol ogy, danaged di scs, traumatic arthritis,
or any other abnormalities above or bel ow the herniated discs.

Nurmber six, the patient should have EMa of the neck,

MC- A
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arns, back and the |legs, every one to two years to see if
there's any nerve damage, and the extent of nerve damage. |If
there's severe nerve danmage, the patient will need surgica
intervention inmediately; otherwi se the patient will not
inmprove. If it's a mld nerve damage, you can continue to
observe

Nunber seven, the patient wll need nedications for
pain, spasm and neuropathic pain. Neuropathic is the shooting
pain down your arns and |legs. |'mrecomendi ng Cel ebrex,
Ce-l-e-b-r-e-x, 200 mlligranms, one to two tinmes per day; and
Lyrica, L-y-r-i-c-a, 100 mlligranms twi ce per day. The cost for
each medication is about $2 per pill. And when you multiply it
for the two pills, that's $4 a day, multiplied by 365 days.

Nurmber eight, the patient should have bl ood work.
Conmpl ete bl ood count, basic chemstry profile, liver function
t est because these nedi cations have side effects on the kidneys
and the liver. You want to make sure no side effect occurs.
And this should be done in a urine analysis. This should be
done every four nmonths. And the cost is $400 for the conplete
set. And the annual cost is about $1, 200.

Nunmber nine, the patient should have physical therapy
sessions at |least 40 tines per year to dimnish pain, dimnish
spasm inprove nuscle power, and to prevent the condition from
getting progressively worse, and the cost is $150 per session

Nunmber ten, the patient will need interventional pain

513
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managenent for pain managenment. For the next five years, the
patient shoul d have three surgical epidural injections per year
three lunbar injections per year, and three surgical facet or
medi al branch bl ock injections per year and three for the | ower
back and two radi of requency abl ati on procedures to burn the
sensory nerves behind the disc. That gives the patient inproved
pain for about six nonths.

Not hi ng i's permanent.

Q Why isn't it permanent?

A Because this condition is permanent and progressive.
It doesn't stop. You cannot cure this condition. |t goes from
one injury into another |evel of injury, as these diagrans have
been denonstrated, okay.

Once you do disc replacenent, you get rid of one
probl em you cause another problem You | ose range of notion,
you cause pain and stiffness, and the nerve root is already
damaged. Even though you renmoved the disc and replaced it, the
nerve root is already damaged.

The cost for each cervical epidural is $2,000. For
each surgical facility is $3,000 for each. And the facets are
$3,000 each. The surgical facility is the sane.

And then we have two sets of cervical radiofrequency
abl ations, RFA, and two |unmbar RFAs. Each one is $5,000. And
the outpatient surgical facility for each is $4,000; therefore,

it would be nine tines two, $18,000. And this is also $18, 000

MC- A
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multiplied by five years.
Q By the way, do you performall these --
A | do. | performthem | also teach them
Nunber 11 -- | have that on nunber 11
And the patient will need future cervical and | unbar
surgeries. And the cost for each is $100,000. One to two days
hospital stay is 100,000. Anesthesia fee is 3, 000.
Intraoperative eval potential studies to nonitor the spine
during surgery is another $3,000. Post-surgical basing will be
1,000, and the cost for neck total would be 207,000. The cost
for the |unmbar spine would be also 207, 000.
And taking into account the patient is currently 56
years of age. And with excellent nedical care, patient
| ongevity should be 82 years of age. That's an additional 26
years. And the total would be $1, 712, 000.
Ckay. That's it.
Q Thank you.
A You' re wel cone.
Q Now, in your report that you provided, do you define
the care that you provided here as optimal care?
A This is optimal, yes.
Q And is it in your report?
A It is, yes.
MR, FREDERI CK:  Your Honor, | have not hing

further.
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THE COURT: Thank you so mnuch.

Any cross-exam nation?

MR. RCSS:  Yes, Your Honor.

| just need two minutes. | already started
| ooking at his file.

THE COURT: Ckay.

MR RCSS. | need two minutes to take a quick
| ook.

THE COURT: Ckay, great.

MR ROSS: If it's okay.

THE COURT: Absol utely.

Doctor, if you could just give your file to
M. Ross.

CROSS- EXAM NATI ON
BY MR ROCSS:

Q Good afternoon, Dr. Quy.

A Good afternoon, sir.

Q I*mgoing to be asking you a series of questions. |’
just ask that, if you don't understand one of ny questions,

pl ease |let me know so | can rephrase it or clarify the question

for you.
Is that fair?
A Yes.
Q If I ask you for a yes-or-no answer, please, answer

t hat question yes or no, or if you can't, just say so.

516
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I's that fair?

A That's fair enough, yes, sir.

Q And certainly you' re kind of used to those types of
instructions because, as you told the jury, originally, you have
testified in courts such as this around 300 tines; is that
correct?

A Yes, sir. That is correct.

Q In those approximate 300 tinmes that you' ve testified,
t hat has been on behalf of plaintiffs who are suing for noney
damages, correct?

A |'ve testified for defense a couple of tines as well.

Q So out of the approximate 300 tines that you' ve
testified, a handful of times on behalf of the defense?

A Yes.

Q 95 percent or nmore has been on behalf of plaintiffs
who are suing for noney damages, correct?

A For patients, plaintiffs, that's correct.

Q | understand.

In response to questions from M. Frederick and what
you told this jury was, | testify on behalf of ny patients.
That's what you said, right?

A That's correct.

Ckay. But those patients were plaintiffs suing for
noney damages?

A That is correct, yes.

MC- A




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

A. Guy - Plaintiff - Cross (Ross)

518

Q Those plaintiffs were patients who were suing to try

and get as nuch noney as they could fromjuries, correct?
MR FREDERI CK:  (nj ecti on.
THE COURT: Sustained as to form

Q Certainly, you're aware of the fact that your patients
and plaintiffs were suing for noney damages, fair?

A Yes.

Q By the way, you are not a treating physician in this
particul ar case, correct?

A Correct.

Q You never actually treated M. Villalta for the
injuries that he clains he sustained on Cctober 18, 2018, fair?

A That is correct. Yes, sir.

Q He's had physicians who have treated himsince this
accident; is that correct?

A Yes, sir. That is correct.

Q In fact, you nmentioned sonme of those to this jury a
little while ago, correct?

A That is correct. Yes, sir.

Q You nentioned Dr. Andrew Merola who perfornmed the neck
and back surgery, fair?

A Yes.

Q You never spoke to Dr. Merola or consulted with him
before comng in to testify?

A That 1s correct.
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Q Never spoke to himonce about the surgeries he
performed or whatever care woul d be necessary, if anything, from
a spinal surgeon post-surgery, correct?

A That is correct.

Q And, also, you're famliar with Dr. Gimm is that

A Dr. Gimm yes, | am
Q And Dr. Gimmis, essentially, a pain nmanagenent
specialist?
A He's a physiatrist.
Q Ri ght.
A Pai n managenent |ike nyself.
Q Li ke yoursel f.
And, to your know edge, he's not comng in to testify
before this jury?
A | have no know edge.
How do | know that?
Q But he was the one who was treating the plaintiff
since this accident; is that correct?
A He was one of the treating physicians, yes, sir, that
is correct.
Q To your knowl edge, Dr. Ginmis in the sane office
with Dr. Jeffrey Kaplan; is that right?
A That is correct. Yes, sir.

Q Now, you told the jury -- just getting a few

MC- A
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background stuff out of the way, all right. So just bear with
me.

You told the jury you're being paid $5,000 for coning
into testify today for half a day --

A Conpensated. Big difference between the two. |'m
conpensated for loss of not being in ny office.

Q $5, 0007

A Yes, sir. For half a day.

Q In addition, when you exam ned the plaintiff on those
two occasions, you also charged a fee for that as well?

A Yes, sir.

Q What was that fee?

A The first one, the life care report, was 4500. The
second one was 1500.

Q And then al so what about the -- did this include your
review of the records, things of that nature?

A Yes.

Q And you do agree that it's inportant to have nedi cal
records to be able to review before you cone in and testify
before this jury and give themyour opinion; is that fair?

A To the extent that it's what is pertinent, yes, sir,
that is correct.

Q You woul d agree with me that having the nost
information that you could have woul d be beneficial to you

before you're going to conme in and testify before a jury as to

MC- A
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your opinions?
A As to what is pertinent, yes, sir, that is correct.
Q So you -- so, Doctor, you started off this testinony
by explaining -- and, actually, I'mgoing to renove those for a
second.
MR RCSS: Judge, I'mjust taking those things
away. The denonstratives --
THE COURT: Sure.
MR ROSS: -- they were left there.
Q Now, Doctor, you don't -- you nentioned you do perform
certain types of procedures, like a discectony; is that correct?

A Yes, a mcrodiscectony.

Q You don't performobviously fusion surgeries or
anything of that sort?

A No, sir.

Q By the way, you never spoke to Dr. Kaplan either?

A | did not. There was no need.

Q And you never spoke to any of the radiologists that
did any of the films; is that right?

A No, sir. No need.

Q And, Doctor, we can agree that you -- you gave sone
different terns you used. You used a disc bulge. You used a
di sc herniation.

Do you renenber that?

A Yes, sir, | do.
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Q And for starters, we can agree that disc bul ging and
bul ging of the discs can occur over tinme, degenerative wear and
tear, not necessarily have to be the result of some kind of an
acute trauma?

A It can be caused by any one of the above.

Q W could agree, sir, too, that the sane would al so
hold true for a disc herniation?

A Is it possible, yes. It is possible.

Q Yes.

In other words, in fact, you actually gave a good
exanpl e on direct, when you came out and you were standing in

front of this jury, you said soneone could actually sneeze?

That's correct.

A Forceful sneeze.

Q Forceful sneeze and herniate their disc --
A Yes, sir.

Q -- fair?

A

Q

And we can al so agree, sir, that not every herniated
disc requires a surgical intervention; fair?

A Yes, sir, that is correct.

Q Because it depends.

A Yes, sir.

Q Sone people could be fine and wal k around wi th one
herni ated di sc and never have to get surgeries; fair?

A That is fair, yes, sir.

MC- A
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Q And then there are other tinmes when sonmeone m ght
require a surgery; fair?

A Yes, sir.

Q Now, degenerative wear and tear, okay, or what |'l]l

call "wearing out of the disc," that occurs over a |long period
of time; is that fair?

A Yes, sir. It varies frompatient to patient. But,
yes, it does.

Q We can agree that it doesn't just start when a nale is
40 or 42 years old; they can have wear and tear even in their
20s and goi ng on up over tine?

A That is very unusual for the age of 20.

Q But we can agree, sir, that dependi ng upon the type of
activity you were involved in, that wear and tear could easily
advance itself nore quickly?

A Is it possible, yes; but that's not likely in this
case.

Q Ckay. And you are aware of the fact that M. Villalta
is a construction worker; is that right?

Yes, sir.

Do you know what kind of construction work he did?
CGeneral construction, working on scaffol dings.
Doi ng what ?

Whatever's required to work on scaffol di ngs.

o r» O >» O

Wien you exam ned and you saw M. Villalta on the

MC- A
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first -- I'"msorry.
The first time you saw M. Villalta was in 2023; is

that right?

A That's correct.

Q You never saw him before that, fromthe date of his
clai med acci dent on Cctober 18, 2018, though, | believe it
was -- what was the date you saw himthe first tinme?

A First was May 8, 2023; |ast was June 23, '25.

Q So you obviously never saw M. Villalta between
10/ 18/ 18 and May 8, 2023; fair?

A That is fair.

Q And did you indicate anywhere in your report that
M. Villalta was an individual who cane to this country in 1995
and started doing construction work since 1995?

Did you note that?

A Qut si de the scope of ny eval uation.

Q So you didn't note it?

A No. CQutside the scope of ny eval uation.

Q Because your evaluation was solely to put together a
life care plan so you can get up in front of this jury and put a
$1.7 mllion claimthat he needs future life care?

MR FREDERI CK:  (nj ecti on.
Q Yes or no.
THE COURT: Sustained as to form

Q As a life care plan, it is you who cones up and
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testifies before this jury and says, it is ny opinion that the

i ndi vidual needs this treatnent, and this is how nuch the
current cost is and this is how long he needs the treatnent for;
fair?

A In part, based on the explanations | have given, yes.
That's the nost inportant part.

Q And what you wote down a little while ago on the
board over there concerning what he needs and the cost; fair?

A Yes, sir.

Q But you didn't indicate anywhere in your report the
fact that he had been doing construction work, going up and down
scaffol ds, | adders, caul king, brickwork, manual |abor, from 1995
up through the time of this clainmed accident in 2018, 23 years,
you didn't nmake any note in there as to the inpact that that
woul d have on one's back and/or neck, did you?

Yes or no.

A No. For the reason | just gave you

Q Did you review -- correct ne if I'"'mwong. | took a
| ook, obviously briefly, at what you brought with you.

But did you review or see any indication that
M. Villalta had treated specifically with a neurol ogi st at any
time after the date of this accident?

A | did not see any record, no.

Q He did not treat wth a neurologist, at all, for any

of his clained injuries fromthis accident of Cctober 18, 2018,
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correct?

A Not that | know of, correct.

Q Not hing in your records?

A No. | said no.

Q And, by the way, when you did your -- when you had
your -- you examned himin May of 2023 and you generated a
report, in that report, you list all the records that you

reviewed; is that correct?

Yes.
Q You have that in front of you --
A | do.
Q -- aml| correct?

I's there any indication in that report that you
revi ewed the FDNY ambul ance report?
A Let ne see.
No.
Q No.

So the anbul ance record or report that's in your file
there, was that sonmething that you got later on after you
generated your first report on May 8, 2023?

A I'mnot sure. | mnust have overl ooked it.

Q You made no reference to it in your report; is that
correct?

A You asked nme that. | said, no, | did not.

Q No. What | asked you was, did you look at it, and you

MC- A
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sai d no.

And ny next question was did you reference it, and you
sai d no.

MR FREDERI CK:  (nj ecti on.
THE COURT: It's overrul ed.
MR RCSS: |'Il rephrase it.

Q You neither | ooked at the ambul ance report before you
reported your May 2023 report, and you didn't list it as a
record that you | ooked at it; fair?

A |"'mnot sure if | looked at it or | didn't nmention it.
But it's not mentioned in nmy report. It doesn't change anything.

Q Would you think it would be inportant to | ook at the
ambul ance report, the actual first responders that were there on
the scene, don't you think that would be hel pful to you in
assessing i ssues concerning his injuries, what he conpl ai ned
about, or anything of that sort?

A That question | cannot answer with a yes or no. | can
answer it wth an explanation if you'd Iike.

Q So -- I'lIl get to that.

Because in the first report of May 8, 2023, there's no
reference that you reviewed or | ooked at the Lincoln Hospita
records; is that correct?

A That is correct.

Q And there's nothing to indicate when you generated a

second report and exam ned himagain this year before trial a

MC- A




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

A. Guy - Plaintiff - Cross (Ross)

528

few nonths ago -- | nean, a few nonths before this trial
started, to indicate that you reviewed any of the Lincoln
Hospital records; is that correct?
A Let ne see.
No, it's not in ny report.

Q Ckay. So before generating your report in May of 2023
that included your examof the plaintiff four and a half years
after the accident, your review of certain records that you did
describe to the jury, you didn't even | ook at the hospital that
he literally went to and was treated with on the day of the
acci dent?

Yes or no.
A I[t's not in ny report, but | do have the records from

Lincoln Medical Center. They're right here. And | did review

it. It's got those red tags on them That neans | did review
it.

When | reviewed it, I'mnot sure. And why it's not in
ny report, | may have overlooked it. But it doesn't change ny

di agnosis and the opinions | have given because |'ve | ooked at
it.

Q There's nothing in your first report and there's
nothing in your second report to indicate that you ever reviewed
and | ooked at the Lincoln Hospital records in conjunction with
your opi nions?

Yes or no.
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A | just said that is correct.
MR. RCSS: So, Your Honor, may | approach the
w tness for a second?
THE COURT: You may.
Q This is the record of the ambul ance call report; is
that correct?
A That is correct.

Q Now, you were asked on direct exam Dr. Quy, if the

529

information in the anbul ance call report was consistent with the

manner in which you were told the plaintiff's accident occurred,
you know that fall and this, what you' ve referred to as some
kind of axial inpact injury, you said it was; is that correct?

A Yes, sir, that's correct.

Q Now, we can agree, sir, that there's nothing in that
anbul ance call report that indicates that the plaintiff fel
froma height and | anded on his feet or his heels, correct?

A That is correct.

Q Yes or no?

A That is correct. That's correct.

Q So when the anbul ance fol ks got there, they
indi cated -- because it says, "patient states, he clains he fell
froma height, and he clainms he fell onto his | ower back"; isn't
t hat what that record says?

Yes or no.

A G ve nme a second.
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THE COURT: Counsel, this is going to be the |ast
qguesti on.

MR, ROSS: Before |lunch, you nean?

Because |' m not done, obviously.

THE COURT: Yes.
A Ask the question again.

Q | said, is there any indication in the records that he

actually cane down on his feet?

A No. There is no such indication.
Q No such indication?
A No, sir.

Q And in that anbul ance call report, the only conplaint

of pain that the plaintiff mentioned was pain to his | ow back,

correct?

pai n,

feet:

A That's correct.

Q Absol utely no evidence or indication that he had neck
correct?

A That's correct.

Q No indication that he had any pain to his heels or his

Is that correct?
A Yes, that is correct.
Q There was no | oss of consciousness, correct?
A That is correct.
Q No head injury; is that correct?
A None cl ai ned.
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Q And all of his extremties he was able to nove.
There was no indication of any nunbness or tingling or
anyt hing el se, correct?

A That is correct.

MR FREDERI CK:  Your Honor, this would be a good
time to stop

THE COURT: kay. Menbers of the jury. W're
going to recess for lunch at this tinmne.

Pl ease renenber nmy adnonitions about speaking
among yoursel ves and with others. Please have a |ight
l unch because we're going to continue on with our testinony
this afternoon.

See you back at 2:15.

THE COURT OFFICER: Al rise. Jury exiting.

(Whereupon, the jury exits the courtroom)

THE COURT: Thank you, Doctor. You may step
down.

O course, Doctor knows not to speak wth counsel
about the case during |lunch

MR. ROSS: Thank you, Your Honor.

(Whereupon, a luncheon recess was taken at

1:00 p.m)
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** AFTERNOON SESSI ON **
(Wher eupon, the proceedings resuned at 2:46 p.m)
COURT OFFI CER  Jury entering.
(Whereupon, the jury enters the courtroom)
THE COURT: Pl ease be seated.
Ckay. Menbers of the jury, good afternoon.
W' re going to continue on with our
cross-exam nati on of our doctor.
M. Ross?
MR ROSS: Thank you, Your Honor.
CONTI NUED CROSS- EXAM NATI ON
BY MR ROCSS:
Q Dr. Quy, before we broke for |lunch we had just
conpl eted a couple of questions concerning essentially the FDNY
or the anbul ance call report; correct? Do you remenber that?

A. Yes, that's correct.

532

Q Now, just to confirm-- and then we had al so indicated

that there was nothing in either one of your two reports to

i ndicate that you ever reviewed the Lincoln Hospital records,
where the plaintiff was taken to on the day of this incident;
correct?

A That's correct; vyes.

Q And Doctor, you are aware of the fact that when he was

at -- when the plaintiff was at Lincoln Hospital records -- when

the plaintiff was at Lincoln Hospital, as the records indicate,
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he did have certain diagnostic testing that was done; is that
correct?

A Yes, sir. That is correct.

Q And you woul d agree, Doctor, that if somebody comes to
t he emergency room and the assertion or the claimis that the
person fell fromsome kind of a height, whatever that was,
certainly the emergency roomin the hospital is going to want to
check the various body parts to nake sure that there's no
fractures, no damage; fair?

A That's correct.

Q And in this case, they did do CAT scans of different
parts of the body; is that right?

A That is correct.

Q They did the CAT scan of the cervical spine; is that
correct?

A That is correct.

Q And it was normal; is that correct?

A That's correct. No fractures.

Q And the cervical spine, according to the hospita
records, was normal ? There's nothing el se they observed in the
cervical spine CAT scan that was done?

A CAT scan's for bone. There was no bony probl ens.

Q And just so we're clear, in other words, the plaintiff
inthis case did not fracture any part of his body at all? He

didn't fracture a single bone in his body; is that correct?




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

b-vm Dr. Guy - Plaintiff - Cross (Ross)

534

A That is correct; yes.

Q He did not sustain any fractures to any part of the
spine; correct? Cervical; thoracic; and |unbar? Nothing;
correct?

A No fractures anywhere.

Q No fractures what soever

Didn't fracture his -- he didn't fracture his feet, he

didn't fracture his heel, he didn't fracture his |egs, back,
arms, or anything else; fair?

A That is correct; yes.

Q And again, to confirm they also did various x-rays?
They did a chest x-ray, they did a pelvic x-ray; is that
correct?

A That's correct; yes.

Q And you woul d al so agree with me, Doctor, that when he
was in Lincoln Hospital for a nunber of hours, there is no
indication that he had any swelling to any part of the body;
isn"t that correct?

A The answer is yes, with an expl anation.

Q So there were no noted deformties to any part of the
body when he was seen in the energency room is that right?

A The answer is yes, with an expl anati on.

Q And there was no bl eeding, there was no bruising,
not hing of that sort; is that fair?

A. That 1s fair.
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Q And it is also a fact that the plaintiff hinself
actual ly deni ed having any neck pain when he was in the
hospital; is that correct?

A | saw that. That is correct.

Q And in fact, he denied having any pain to any part of
hi s body other than the | ow back; fair?

A That is correct.

Q By the way, do you know when the plaintiff was
di scharged from Lincol n Hospital?

A Exact time | do not know.

Q Can we agree though that it was a nunber of hours
after he was brought in?

A It had to be because of all the x-rays and the
CAT scans he had, yes.

Q And at no tine during any of that period that he was
in the hospital did it ever appear that he had any kind of a
deformty; that there was any swelling that devel oped around his
neck, or his back -- |ow back, md back, upper back -- no
swelling to any leg parts, no ankle swelling, no feet swelling,
no heel swelling; correct? At any time was that observed in the
hospital --

A That is correct.

Q Now, on direct exam Doctor, you comrented about --

MR ROSS: Wthdrawn. |'mgoing to back up for a

second.
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Q You had been asked on direct exam about the fact that

in March of 2019, so about five nonths after this incident --

A Ri ght.

Q -- the plaintiff had some sort an unrelated -- had a
fall; do you recall being asked that?

A | do; yes.

Q By the way, there's nothing in your records to
indicate that the plaintiff ever told you that he had fallen in
March of 2019; right? There's nothing in either one of your
reports?

A That is correct. Yes, sir.

Q And you did take a history fromthe plaintiff;
correct?

A | did.

Q Now, in response to questions fromplaintiff's counsel
to this jury, you said that that fall in March of 2019 is of no
concern because all of the diagnostic testing was done before
that; is that correct?

A That is correct; yes.

Q But we can agree, sir, that there is a nunber of MRIs
that you indicated in your report that were done and you were
commenting upon after March of 2019; isn't that correct?

A Yes, but they essentially confirned the prior MIs.

Q And we can agree, sir, that, you know, interpretation

of MRIs can be different dependi ng upon the radiol ogi st who does
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t he observati on and how they may even comment in their radiol ogy
reports; fair?

A Yes.

Q Ri ght. Because sonetines, for exanple, one person
m ght say a disc herniation, the other one mght refer to that
as a disc protrusion, for exanple?

A | agree with that; yes.

Q There was never any indications of any kind of a

negative EMG or nerve conduction study results that were done;

correct?
A | did not see any EMGs perfornmed.
Q And what -- if you' ve seen the phrase or a termlike

step offs in the nedical world, what does that nean?

A Depends on the full sentence. Step off what? Step
off on x-rays? Step off on MRI? Step off on what?

Q Let ne see if | can find it.

A | need to hear the whol e sentence and the context that

it's being used.

Q Just give ne one second. |I'mtrying to |locate it. |
have it and then all of a sudden | don't, so. | got to findit,
so I"'mgoing to keep noving. | have it here somewhere and ||

show it to you in a mnute. So I'mgoing to conme back to that.
Here we go. | found it. Okay.
When we have AOX3, that stands for alert and oriented

times three; correct?
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A Correct.
Q In other words --
A Yes.
Q -- he understands everything that's being asked of

him he's able to explain things, staff at the hospital can talk
to him he can talk to them fair?

A That's correct.

Q It says neck and --

MR, ROSS: And by the way, for the record, Your

Honor, I'mreferring to Defendant's Exhibit C which is in

evi dence. These are the Lincoln Hospital records.

THE COURT: Yes. Do you have a page nunber,
counsel ?
MR. RCSS: Right now from Defendant's Exhibit C

the bottom has a Bate stanp of 317.

THE COURT: Thank you
MR, ROSS: The date is October 18, 2018.

Q Moving all four -- for starters, noving all four
extremties. So he's having no problens noving his hands,
linmbs, legs, et cetera; is that fair?

A That is correct; yes.

Q Ckay. And it says neck and back, no obvious
deformties or step offs. So what does that nmean?

A The way it is described nmeans no -- nothing

protrudi ng, nothing sticking out.
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Q Now, you referred to the termwhen you were descri bi ng
your exam yourself that you did in 2023 and again in 2025, you
used the phrase tenderness; is that correct?

A Yes.

Q And just so we're clear and the jury understands, when
you say sonething is either tender or non-tender, you're talking
about if you were exam ning sonmebody and you touched them on
their neck or you pushed on it a little bit and if the person
says ouch, you would identify and say that they were tender in
that area; is that fair?

A That is correct; yes.

Q So when we tal k about the tenderness, that is a
subj ective conplaint; correct?

A Yes.

Q And in the hospital records on the day that he
supposedly fell X nunber of feet and | anded so hard, he had
absolutely no tenderness that was indicated at the neck or in
the mdline; is that correct? O do you recall either seeing or
not seeing that in the records?

A The neck; that is correct. When you say mdline,
mdline --

Q "Il read it to you exactly.

"No cervical or thoracic mdline tenderness."
A Ckay. Mdline that is where the spinous process is.

That's correct.
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Q And so that indicates that when he was bei ng exam ned
in the emergency roomof the hospital, okay, before an attorney
was retained, okay, there's no cervical tenderness? So that
nmeant when they exam ned him and they touched himon his neck
and in the thoracic area, he didn't indicate to themthat he was
in pain or that sonething was bothering him correct?

A That's what it says; yes.

Q And just in -- and part of this, and | appreciate it,
Doctor, for the termso the jury will understand, if it says
"neuro", NE-U R O that neans neurol ogi cal exam correct?

A That is correct.

Q And that indicates -- it states that it was nornmal as
tested?

A As expected; yes.

Q It says he reports LBP. So what is that your
under st andi ng?

A Low back pai n.

Q So in the hospital he was claimng that he had sone
| ow back pain; fair?

A Yes.

Q And the hospital put that in and noted that; is that
correct?

A That is correct.

Q It indicates no weakness and no nunbness of the

extremties; were you aware of that?
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A That's correct.
Q And explain what they're looking for? |If they're
tal ki ng about a weakness or nunbness, what would be -- why woul d

you be tal ki ng about that?

A Wul d you allow ne to give a full explanation or are
you going to cut me of f?

Q W'l|l see how you respond.

A So, the incubation period of trauma is mninmumthree
to six weeks. You don't see the full-blown synptons or the
clinical picture of a trauma because everything has an
i ncubation period. So when he was exam ned on day one, there
was no deformty, there was no neurol ogi cal abnormalities
because that takes tinme to manifest. But it did. On all the
other records it began to manifest itself. That's why he had to
have surgery because the condition went into having neurol ogical
deficits.

Q So, in other words, you're telling nme that -- just so
I"mclear, it's your testinony, Doctor, that this inpact was so
bad that it required a two-level cervical fusion and so bad that
it required a lunbar fusion, but yet he had absolutely no
conpl aints of neck pain? Somebody clains that he fell six to
eight feet onto his heels and then his back and neck, and it's
your testinony before the jury that he had absol utely no neck
pai n what soever on the day of the hospital because it manifested

and all of a sudden appeared weeks or nonths later, | just want
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it to make sense
That

Fi ne.

that's what you just told thenf?

IS correct.

That's it.
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A

Q

A In the nmedical field we have incubation periods.
Q

I ncubati on period, fine.

And is the incubation period for some ankle tear that
appears years later, is that the incubation period? So when he
injured hinmself supposedly on Cctober 18, 2018, and there's
absolutely no evidence of a trauna to his ankle on that day that
materialized and took years to devel op, that's what your
testinony is?

A The way you phrased the question is a
A tear

m scharacterization of the patient's medi cal condition.

can happen right away if it's a partial tear. He may not feel
it because the body picks up the other body parts that hurts the
nost. The thal anus portion of the brain picks up the area that
hurts the nost. So this is why the other areas cone into
clinical presentation |ater on.

Q And when was the ankle -- when was this ankle tear M
that you referred to -- you can refer to your notes if you want
done?

to. Wen was that M How many years after the accident?

A. Novenber 2, 2018.

Not years just a couple of nonths.

Q
A

with tenosynovitis and a parti al

But Novenber 2, 2018 what was there?
It showed a noderate sized anobunt of joint effusion

tear of the anterior
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talofibular liganent and that's the findings.

Q And that finding could have happened after this
accident or it could have preexisted without hesitation;
correct?

A It -- this MR was taken Novenber 2nd. |t happened
on 10/18. Novenber 2nd is less than two weeks after this
acci dent .

Q And ny question to you, sir, is, that is a condition
that could have nmaterialized subsequent to this accident or
coul d have preexisted; isn't that correct? Yes or no.

A The way you phrase the question, anything is possible.
But based on the MR findings, it happened after the accident
because there's an amount of effusion, fluid collection, around
the joint. That is indicative of a recent traunma.

Q And except we can agree, sir, again, there's
absolutely nothing in the emergency roomor the anbul ance cal
report to indicate that he sustained any injury to his feet, his
heel s or his ankles other than the plaintiff's self-serving
testinony that, according to him when he fell around 6 feet,
which is this right here, just in that split whatever second,
what ever it woul d have been, a mllisecond, that he | anded on
his heels, crashed down on his heels first, then did he fall
over gently onto his back and then hit his neck all within that
6 feet time?

MR. FREDERI CK:  (Qbj ection.
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THE COURT: Sustained to form

Q Are you aware of the fact that the plaintiff had been
di agnosed with di abetes and had to undergo diabetic foot care
before this accident occurred; did you know that?

A Predi abetic, yes. And then later on it becane full
di abetes and he was placed on Metformn 500 mlligrans per day.
That's a very | ow dose.

Q You didn't reference anything about hi m having
di abetes, having had diabetic foot care or any of that sort; is
that correct?

A No, unrelated to this accident.

Q Now, | think you told us, Doctor, that when you saw
him-- when you saw the plaintiff in 2023, okay, when you saw
plaintiff in 2023, at that point in tinme he was no | onger going
to physical therapy; is that correct?

A That's correct.

Q And by the way, had he ever had any injections?

A Knee injections?

Q No. No. D d he ever have any injections |ike spinal
i njections?

A Yeah, he told nme he had one cervical epidural, one
| unbar epidural, that's also in Dr. Winstein's records.

Q And that was the only tine he had those injections; is
that correct?

A Yes, they didn't work. That's why he had to have the
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surgery.

Q And he's never had those injections again; isn't that
correct?

A To nmy know edge, and to his recollection, no.

Q And he's -- how long ago did he stop going to physica

t her apy?
A | cannot answer that question. | don't know.
Q VWll, you' re not aware of any physical therapy

recently, are you?

A | am not.

Q And he had stopped for a period of tinme when you
exam ned hi mback in 2023; is that correct?

A That is correct.

Q And Doctor, you're not -- is it your testinony or
you' re suggesting that if soneone -- anyone who has a two-|eve
cervical fusion needs to go to physical therapy 40 tines a year
for the rest of their life after they have that surgery? Yes or
no, is that your testinony?

A No, sir. M answer is no wth an explanation. |I'm
tal ki ng about this patient.

Q And don't you al ways recommend physical therapy in al
of your patients, plaintiffs, when you testify? 1Isn't it a fact
that in all your life care plans you al ways reconmend physi cal
therapy for the rest of their |ives?

A If the condition is permanent, if they have spasm
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t hey have reduction of range of notion or any notor deficits or
any gait disturbance, yes, those are the universal criteria for
physi cal therapy.

Q And you al so recommend that he get these -- you would
agree with me that everyone who has a fusion surgery, whether
it's to the back or the neck, it doesn't have epidura
injections X nunber of times a year sticking a needle in them
for the rest of their life;, is that correct?

A | never said for the rest of Iife. Read ny report
carefully. | said for the next five years. | never said for
the rest of their lives.

Q So you're saying then that he needs it for the next
five years every year?

A That's correct.

Q And he hasn't had injections for the past few years
and he only had one round of injections since the accident?

A He hasn't had many of the treatnents that |
recommended. He's had suboptimal treatnents as | indicated.

MR RCSS: | just nove to strike that |ast
response, subopti mal

MR. FREDERICK: | object to that. Objection.

THE COURT: |I'msorry, can you read back the
question, please?

(Wher eupon, the requested portion of the record

was read by the reporter.)
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THE COURT: And you're objecting to that?
MR RCSS. | objected to his response on the
i ssue of suboptimal. That's just -- |'m objecting because

it's a guess.

THE COURT: He can answer. Next question.
MR RCSS: (Ckay. That's fine.

Q So, in other words, what you're saying is that
Dr. Merola provided suboptimal care? That's what you're saying;
correct?

A No, sir. I'mnot saying that at all.

Q And you're saying that Dr. Kaplan and Dr. Winstein
and Dr. Ginmm all of the treating physicians provided
suboptimal care to this plaintiff, that's what you're saying;
isn"t that correct?

A That is not correct. That's a mischaracterization of
what |'m sayi ng.

Q Ckay. And plaintiff was discharged fromthe hospital.
| mean, again, we tal ked about that, a nunber of hours |ater,
like in the norning hours of COctober 19, 2018; correct?

A Yes.

Q In other words, he didn't have to be admtted and stay
in the hospital overnight; is that fair?

A That's correct.

Q Do you know if M. Villalta has had or has a prinmary

care physici an?
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A | believe he does for his diabetes.

Q And primary care physician is able to prescribe
nmedi cation if and when it's necessary; is that correct?

A Depends on the prinary care physician. But generally
speaki ng, vyes.

Q And if sonebody is going for a regular checkup with
their primary care physician, and they indicated, you know what ?
My neck is hurting, or ny back is hurting, then the primary care
physician could at that point in tine refer himand say, okay,
I'mgoing to send you to a specialist; fair? 1Isn't that what
primary care physicians do?

A The answer is a yes with an expl anati on.

Q But according to you, this individual for the rest of
their life needs to go see an orthopedic X nunber of tines per
year; is that correct?

A That's correct, for the reasons |'ve given

Q And then separate from an orthopedic, they should go
to a pain managenent specialist?

A That is correct.

Q And separate fromthat, they should go to a
neur ol ogi st even though he has never treated with a neurol ogi st
to date; correct?

A For the neurological injuries; that is correct.

Q And he should go to a surgeon, the spinal surgeon, for

the rest of his life as well?
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A For the reasons |'ve given, the answer is a yes.

Q And, again, when this plaintiff had -- whatever this
i nci dent was on Cctober 18, 2018, whatever inmpact he had,
what ever his incident had, there was no swelling; correct?

You asked nme that about 15 timnes.
Just --

A There was no swel ling; yes.

Q No | oss of consciousness?

A No | oss of consciousness, no.

Q No fractures?

A No fractures.

Q And would it be your opinion, Doctor, that everyone
who has a two-1level cervical fusionis going to go see their
surgeon for the rest of their life?

A Every case is different. [I'monly tal king about this
patient. 1'mnot tal king about every single patient. No, | am

not saying every single patient needs to see their spinal
surgeon. It's on a case-by-case basis. |If they have deficits,
t he answer is yes.

Q Well, isn't it a fact that in every case that you' ve
testified for on behalf of a plaintiff/patient, they all have
deficits and they all need to see surgeons for the rest of their
l'ives and they need to see the orthopedic specialist for the
rest of their lives and they need to have physical therapy for

the rest of their lives; isn't that true?

549
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A Again, a mscharacterization. The patients that |'ve
testified for are the patients that have serious injuries. |If
they don't have serious injuries, I will not testify for them
because they don't need ny testinony.

Q But in this case, Doctor, you were not even the
treating physician; correct?

A I'mnot a treating physician as expl ai ned several
ti mes al ready.

Q Right. So you've testified very experienced because
you've told us that you' ve testified |ike 300 times, and you
acknow edge or admtted that the actual treating physician in
this case, Dr. Matthew Gimm does what you do but he's not here
testifying; why is that?

A Wiy you asking ne?

MR FREDERI CK:  (nj ecti on.

A Anl Dr. GimmP

THE COURT: Sust ai ned.

Q Are you aware of the fact that the plaintiff has
indicated that as a result of this fall in March 2019, he
indicated this a couple of nonths later, that he's basically
afraid to walk like five blocks for fear that he m ght fal
agai n; did you know that?

MR FREDERI CK:  (nj ecti on.
THE COURT: It's overrul ed.

A ' mnot aware of any such thing.
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Q Because the plaintiff never nentioned that to you on
t he two occasions when you saw him is that correct?

A That is correct. Nor did |l see it in any of the other
medi cal records that | reviewed.

MR ROSS: Your Honor, may we approach?

THE COURT: Sure.

(Wher eupon, a discussion was held off the
record.)

THE COURT: Ckay. Counsel, you want to ask your
next question, please.

MR ROSS: Just give me a nonent, Your Honor

Q Dr. @Quy, just so we're clear, you did not review all
of the nedical records; isn't that correct? The Lincoln
Hospital records.

A | reviewed what | have. | don't knowif that's all of
t he records.

Q You revi ewed what you have that's in front of you --

A That's correct.

Q -- are those are -- are those |like diagnostic |like
radi ol ogy type testing, the CT scans, the x-rays that were done?
Take a | ook pl ease.

A These are the records | have. There's x-rays there.
There's notations there.

THE COURT: What do you want himto | ook for

counsel ?
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MR ROSS: | want himto |look to see if he has in
their records --

Q Do you have anything fromJune of 2019 in there that
you | ooked at?

A No, | do not.

Q Ckay. So then you woul dn't have seen any records
indicating the plaintiff being fearful of wal king five bl ocks
because of the falling incident in March of 2019 because you
never saw that; correct?

MR FREDERI CK:  (nj ecti on.
THE COURT: It's sustained.
MR. RCSS: | have nothing further. Thank you.
THE COURT: Thank you.
Counsel ? M. Frederick?
MR FREDERI CK:  Thank you, Your Honor.
THE COURT: Redirect?
MR, FREDERI CK:  Yes.
REDI RECT- EXAM NATI ON
BY MR FREDERI CK:

Q Good afternoon, Dr. Cuy.

A Good afternoon, sir.

Q Renmenber when you were on cross exam nation, counsel
was asking you about testing when M. Villalta first went to
Li ncol n Hospital ?

A Yes.
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Q And you indicated that there were a variety of tests?
A Yes, sir.
Q Ckay. |Is that nedically significant?
A Yes.
Q
A

They check the areas that they thought that was traunma
could be involved with, that would be a CT scan of the head, the
neck, x-rays of the |ower back, x-rays of the hip and pelvis.
These are the things you check for when a person falls froma
hei ght of 6 feet or nore. And they checked all those things

| ooking to see if there's any fracture, fracture is a break, and
none was found.

Q Al'so in cross exam nation you indicated that it wasn't
likely that his injuries were caused by degeneration; do you
recall that?

A | do.

Q Can you explain that?

A Yes.

MR RCSS: (bjection, Your Honor. This is beyond

t he scope of ny cross.

MR, FREDERICK: This is exactly -- | wote it
down.

THE COURT: It's overrul ed.
A First of all, normal degeneration does not cause pain.

It does not cause shooting pain down the arns, does not cause
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numbness or tingling. He had radiating pain down the arns from
his neck. He did have radiating pain down his legs fromhis
back. He did have sone abnormal physical exam and neur ol ogi cal
findings. That's why he had the MRIs ordered. That's why he
had the epidurals done to his neck and his back. And that's why
when it failed, and the synptons persisted and they worsened,
that's why he had to have the surgery. And the surgeon's report
i ndi cates exactly what was found. What was found was nerve root
conpression and ot her involvenents of the spinal areas.

Q Doctor, you recall during cross-exam nati on counse
was asking you questions if you knew what kind of work he does.

A Yes.

Q Ckay. |Is the work history relevant with regard to the
i njuries sustained?

A No, because he fell froma height of 6 feet or maybe
more, Sso.

Q But counsel was trying to indicate that it was his
work that caused the degeneration which caused the injury, do
you agree with that?

A Absol utely not.

Q Expl ai n

A If you are doing construction and you're flexible
enough to go up and down | adders, you're strong enough to lift,
pul | or push different things, you don't have any problens. |f

you did, you would not be able to do those things. And if you
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had probl ems, you woul d have had MRI's, x-rays or have the
physi cal therapy or some treatnents for this condition.
So the answer is no, that is not significant. And the
MRI's that were done shortly after the accident did not show any
significant degeneration nor did the x-rays, nor did the
CT scans.
Q And does it matter whether the x-rays and CT scans
were negative?
A That means they were | ooking for fractures or any
significant arthritic conditions. None was found.
Q And would injuries in a CAT scan or an x-ray show up
like they would in an MR ?
A No.
Q Expl ai n
A Agai n, x-rays shows --
MR, ROSS: (bjection, Your Honor. Again, this is
beyond the scope of what | asked him | didn't go into
t hat .
THE COURT: Yes, | believe that he didn't go into
this.
Q Ckay. Doctor, when trauma occurs, are all the
injuries fromthat trauma do they cone out immediately?
A They do not.
Q Expl ai n
A May | get a quick exanple?
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Q Sur e.
A Boxers when they fight, they you don't see the ful
swelling of the eyes, their face, whatever. It starts to happen

several days later. And trauma has an incubation period. A
common col d has an incubation period of 24 to 72 hours. So does
trauma. Several weeks nerve injuries after trauma nust wait
mnimum mnimumthree to four weeks before you can do a test to
see if there's any nerve danage.

Q Counsel also indicated to you that there was no
swel ling nentioned in the Lincoln records; do you recall that?

A | do.

Q I's there any significance to that?

A No, just because there was no swelling doesn't nean
there was no injuries.

Q He al so asked about deformti es.

A None -- nobody's saying there was any deformties.

Q I's there any significance to the fact that there's no
conplaint registered in the Lincoln Hospital record relative to
neck pain at that tinme?

A No, because again, again, the incubation period takes
several weeks to begin to manifest itself. And the brain only
pi cks up the one or two body parts that hurts the nmost. This is
why when people have nultiple body injuries, they don't have
pain in all those sites. It begins several weeks after. They

have maybe the one or two that hurts the nost.
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Q Now, remenber when you were being asked questions on

cross with regard to this fall in March of 20197
Yes.

Q And you indicated on cross that the MRIs that cane
after confirmed the ones that came before; was that your
t esti nony?

A Yes, sir. Essentially the sane; yes.

Q Pl ease explain that.

A There was no significant change fromthe alleged fal
of March of 2019.

Q Al so counsel asked you with regard to tenderness in
the Lincoln Hospital record; do you recall that?

A | do.

Q And he said that -- is there any significance to the
fact that there was no tenderness noted in the Lincoln Hospita
record?

A To the neck there was no tenderness in the Lincoln
records. Because, again, the incubation period. That begins to
mani fest itself several days to several weeks |ater

Q But at the risk of sounding redundant, counsel also
asked with regard to neuro testing was nornal in the hospital
correct?

A Initially, yes. Again, neuro testing is nerve injury.
Nerve injury takes three to four weeks to begin to manifest

itself and sometinmes nuch | onger
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Q Now, you al so were asked sone questions with regard to
the ankle; correct? The right ankle.

A Yes.

Q And you indicated that there was an MRl that cane
shortly thereafter?

A About two-and-a-half weeks l|ater; yes.

Q And | think you indicated on cross that there was a
fluid collection?

A That's correct. That indicates recent trauna.

Q  And why?

A Because the body tries to protect itself froma
recurrent injury. Wen you have a blowto a joint, it swells
up. It may swell up internally, it may swell up externally or
both. Effusion is internal swelling.

Q And counsel suggested that that nmay have happened
before, he m ght have been working with that injury; do you

recall that?

A | don't think so. | don't believe that was the case,
no.

Q Pl ease expl ain.

A If you have a tear of the anterior tal ofibular
|'i gament, ligamentous injuries are painful. They' re painful.

And sonetines it's canmpuflaged by other areas that are nore
pai nful, nanely, the back in this case. But if he had a tear,

he woul d not be able to wal k up and down | adders, scaffol di ngs,
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Q Now, Doctor, you indicated when you were being
crossed, that the plaintiff had sone injections in the past;
correct?

A Yes.

Q And | believe you indicated that they didn't really
work for him correct?

A Correct.

Q So why would he need nore in the future if those did
not work?

A Because he had surgery now. Because he had surgery
now, they deconpressed the conpression on the nerves and the
cord, nowit's a different picture. So we are going to -- the
injections will give himsone relief tenporarily. It is not
permanent. So some relief is better than no relief.

Q Why is physical therapy recommended into the future?

A Physi cal therapy -- the universal criteria for
physi cal therapy is to decrease pain instead of taking a | ot of
medi cati ons which will destroy your kidney and your liver. It
to i nprove range of notion. |If you have range of notion
deficits, it is done to inprove range of notion. It is done to
i nprove overall function. 1t is done to inprove nuscle power.
He has all these deficits, therefore, physical therapy is
needed.

Q You used that termuniversal criteria. Wat do you

559
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nmean by that?

A Means that this is what is --

MR. ROSS: (bjection, Your Honor, beyond the
scope of ny cross.
THE COURT: Overrul ed.

A Universal criteria nmeans no matter which doctor you
see as an expert in this field, they would agree that this is
the indication for physical therapy.

MR, ROSS: (bjection, Your Honor, again, to what
sonebody el se may agree to.
THE COURT: Sust ai ned.

Q What if they don't agree to that?

Get a second opi nion.

Wien you were testifying on cross, counsel asked you
if Dr. Ginmmand Dr. Kaplan and Dr. Merola provided M. Villalta
Wi th suboptimal care; do you recall that?

A | do.

Q And you said they did not. Can you explain?

A Yes, Dr. Merola's job is to do the surgery and then
send the patient to the rehab doctor or a pain managenent
doctor. Now, if the patient has -- | don't know if I'mall owed
to say this in the courtroombut if they have the financi al
means - -

MR ROSS: (bjection, Your Honor.
THE COURT: Sust ai ned.
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THE WTNESS: | cannot say it.

Q Vell, don't use that word.

MR ROSS: | object then to this |ine of
questi oni ng whatsoever. It is inproper.

THE COURT: That's --

MR. RCOSS: And pure guesswork by this wtness.

THE COURT: Let's try to stay away fromthat.

Can you ask hi m anot her question, counsel?

Q Doctor, you indicated that this patient will need to
see doctors for the rest of his life on cross; correct?

A Yes, sir. | do.

Q Wiy is that?

A Because to address his deficits, to address his
overall condition, and nost inportantly, to prevent this
condition fromgetting progressively worse so that he will have
a better lifespan during this period of inpairnent.

MR FREDERI CK: Doctor, | have nothing further

THE COURT: Ckay.

Anyt hing further?

MR. RCSS: | have nothing further, Your Honor.

THE COURT: Gkay. Thank you so much, Doct or
You can step down.

THE W TNESS: You're wel cone.

(Wher eupon, the wtness exits the courtroom)

THE COURT: Counsel, you want to step up?

561
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(Wher eupon, a discussion was held off the
record.)

THE COURT: Menbers of the jury, you want to
stretch a little bit before we get our next witness? W're
going try to finish up one of the witnesses that we had
before. W have Dr. Acer. | don't know. You probably

don't renenber but when you see her, it wll ring a bell

" m sure.

But right now you might as well stretch a little
bit.

THE COURT: Come on up, Doctor.

(Wher eupon, the witness enters the courtroom)
Oficer

MR RCSS: Sorry, Your Honor, | just need one
nmonent while | get ny stuff here.
THE COURT: Ckay. W have everybody. Ckay.
Counsel , you may inquire.
MR. ROSS: Thank you, Your Honor.
CONTI NUED CROSS- EXAM NATI ON
BY MR ROCSS:
Q Good afternoon, Dr. Acer.
A Good afternoon.
Q Just a rem nder, again, because | know we started
qguestioning the other day. |If you don't understand one of ny

guestions, please let me know so | can rephrase or clarify the
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qguestion for you. And if you don't understand the question of
mne -- | mean, if you do answer ny questions, then we're going
to assune that you understood them |Is that okay?
A Fi ne.
Q Now, Doctor, when we left off we were tal king about
various records that we -- that you had reviewed in conjunction

with your vocational rehabilitation assessnent; do you recal
t hat ?

Yes.

Q Just in general. kay. Good.

And one of the records that you reviewed and commented
upon, for exanple, in your report were the Lincoln Hospita
records; is that correct?

A That's correct.

Q And you're aware of the fact that that's the hospita
where the plaintiff went to after he was picked up by anbul ance;
correct?

A That's my under st andi ng.

Q And it's your understanding that when he went to
Lincoln Hospital, that was not a place that he was referred to
by any attorney that he retained; correct?

A That's ny under st andi ng.

Q Are you aware of the fact that M. Villalta, the
plaintiff, retained counsel literally |less than 24 hours after

his all eged accident occurred?
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A | don't have any information regarding that.

Q Are you aware of the fact that his attorney referred
himand was able to get himin to see a specialist within seven
days of the accident; were you aware of that?

A | don't have that specific information.

Q Did you review records from Dr. Kaplan who was the
first doctor he saw that he was sent to fromhis attorney?

A | believe so. | don't have ny report with ne.

Q You didn't bring it with you?

A Vel l, | have another copy but you have it here. It
was handed in. So if | could have that back, that would be
great.

THE COURT: Do you remenber what nunber it was?

It's plaintiff's?

MR. FREDERICK: There it is. [It's right there.

MS. KALLFA: It's plaintiff nunber 16.

THE COURT: Do you renenber what exhibit it is?

M5. KALLFA: It's 16 maybe.

THE COURT: Do you have Plaintiff's 16? Do you
have it over there?

THE WTNESS: |'msorry to delay this. | do have
anot her copy.

THE COURT: She does have anot her copy.

MR ROSS: (Oh, good.

THE COURT: Onh, the clerk has it.
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(Handed to the w tness.)
Q You have the report?
Coul d you ask that question again?
I'll ask it again.
Again, just to confirm based on your report, you did
review the Lincoln Hospital records; correct?

A Yes.

Q And you referenced that he was able to nmove all of his
extremties without difficulty; is that correct?

A That's what was in the record --

Q That's what |'m asking you. You referenced that; is
that fair?

A Yes.

Q Ckay. And you reference the fact that, you know,
ot her than, again, himconplaining of just |ow back pain -- by
the way, you' re aware of the fact that the only conplaint that
the plaintiff had when he was taken by anbul ance to Lincoln
Hospital was | ow back pain; is that correct?

A That's my under st andi ng.

Q And in your review of the Lincoln Hospital records, as
part of your overall vocational assessment, it was indicated,
too, that there was no indication of extreme pain or
debilitating pain in the back or anything of that sort that was
noted in the hospital records by the plaintiff; correct?

A He conpl ai ned of | ower back pain.
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Q And that's it; correct?

A That's what he conplained of in the record; right.

Q And after a few hours, he was able to nove about with
no apparent injuries; isn't that what you indicated on page two
of your report?

A | don't think | specifically said no apparent
injuries. He was there, he was evaluated, they did a slew of
testing including brain, CT scans and --

Q And they were all nornal?

A They were all negati ve.

Q And according to what you're indicating here, he was
noving all extremties without difficulty with no apparent
injuries; isn't that what you said?

A That was in the nedical record.

Q Correct.

A | didn't say that. That is fromwhat the doctor said

Q That's ny point.

A -- to be clear.

Q That is what was in the doctors' records fromLincoln
Hospital, the only place that the plaintiff went to where he
wasn't sent and referred by starting with an attorney; correct?

A | don't have any information about where he was
referred other places.

Q Now, Dr. Acer, we could agree that individuals who
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have -- who claimor assert a back injury, are able to find
enpl oyment; fair?

A | think it would depend on the back injury.

Q Vell, you re aware of the fact that the plaintiff had
not undergone or stopped going to physical therapy for a number
of years; were you aware of that?

A He had --

MR ROSS: 1'll w thdraw

Q Are you aware of the fact that for a period of tinme
the plaintiff had done sonme physical therapy, for exanple, after
he had each of his surgeries, et cetera?

A Correct.

Q And to your know edge, the plaintiff is not undergoing
any physical therapy and hasn't undergone physical therapy for
quite sone tine now, probably a number of years; is that fair?

A He was in physical therapy when | saw himin 2023.

Ckay. And do you have any indication for how nany
ti mes he had gone in 20237

A | don't know that.

Q Did you ever see any indication that at any time in
any year between the tine of the accident and today where he
went to physical therapy 40 tines in a year?

A | don't know.

Q You didn't nmake nmention of that anywhere in your

report; is that right?
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A | don't know. It's not there.

Q Just so we're clear, Doctor, you were retained to
provide to plaintiff's counsel a vocational assessnent; correct?

A Yes.

Q Right? In other words, you weren't retained to try
and find M. Villalta a job; is that correct?

A That's correct.

Q Li ke fol ks at Access VR would do if M. Villalta had

gone there; fair?

A Yes.

Q You never -- by the way, M. Villalta does drive;
correct?

A Yes.

Q And are you aware of the fact that literally like two
nonths after this accident M. Villalta took a trip down south
with his famly where he was able to get on a plane and he flew
down to the Atlanta area and then drove to Al abama, did he tell
you that he had done those things?

A No.

Q Ckay. And no indication, again, that he had to be
carried on a stretcher or wasn't able to get on an airplane and
buckle in on the plane and fly, and that he wasn't able to drive
along with his daughter, you know, when they went down to
Atlanta and Al abama; did he tell you any of that at all?

A No.
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Q And he didn't tell you that that was literally about
seven or eight weeks -- within seven or eight weeks of this
accident; did he tell you that?
A No.
Q I's that something you woul d have wanted to know to see

what kind of abilities he has literally within two nonths of the
acci dent?

A Well, nmy evaluation was in the present tense. So |
was | ooki ng at what he was doing currently.

Q And we could agree, Dr. Acer, that you have to rely
quite a bit on what M. Villalta is telling you; is that fair?

A To a degree, sure.

Q And just so we're clear, M. Villalta, to your
know edge, he certainly didn't tell you, he has not attenpted to
seek any enpl oynent what soever; is that correct?

A That's ny under st andi ng.

Q Didn't go out and say, you know what? 1'll be an Uber
driver, | can set nmy own hours, | can do those things. He
didn't do anything like that; right?

A Not to my know edge.

MR. ROSS: | have nothing further. Thank you.
THE COURT: Thank you so nuch.

Anyt hing redirect?

MR, FREDERI CK:  No, Your Honor.

THE COURT: Thank you so nuch, Doctor. You can
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step down.

THE WTNESS: Thank you.

(Whereupon, the witness exits the courtroom)

THE COURT: Counsel, you want to step up, please?

(Wher eupon, a discussion was held off the
record.)

THE COURT: Okay. Menbers of the jury, that's it
for today. W're going to conclude our testinony.

Pl ease renenber what | always say, renenber ny
adnoni ti ons about speaki ng anong yourselves or with others
about the case. And since you are going hone this evening,
pl ease do not walk to or past the incident site. Have a
great hone, safe hone, and I'|I| see you in the norning
9:30. We'Il have a w tness.

COURT OFFICER Al rise, jury exiting.

(Whereupon, the jury exits the courtroom)

THE COURT: We're down till tonorrow

(Time noted: 3:52 p.m)

(Wher eupon, Court is recessed and the case

adj ourned to Thursday, January 22, 2026.)

* * * *
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