In The Matter Of:
GORDON SAYLESV.
URBAN AMERICAN MANAGEMENT CORP., et al.

DR. MICHAEL GERLING
October 7, 2026

Karen Perlman and Alan Bowin

Origina File Saylesv Urban 10.07.26.txt




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - CVIL TERM - PART 57

GORDON SAYLES,
Plaintiff,
- against -

URBAN AMERI CAN MANAGEMENT CORP., PUTNAM
HOLDI NG COVPANY, LLC, BSREP UA 3333
BROADWAY LLC, SCHI NDLER ELEVATOR
CORPORATI ON, CENTENNI AL ELEVATOR

| NDUSTRI ES | NC, ESSENTI AL ELEVATOR, LLC,
NEW YORK CI TY EDUCATI ONAL CONSTRUCTI ON
FUND, RI VERSI DE PARK COVMUNI TY ( STAGE I),
I NC., RI'VERSI DE PARK COWMMUNITY ||, LLC,
Rl VERSI DE PARK COVMUNI TY, LLC, UAB
PROPERTY MANAGEMENT, LLC, CENTENN AL
ELEVATOR | NDUSTRI ES | NC., CENTENN AL
ELEVATORS | ND. CORP.,

Def endant s.

4
60 Centre Street
JURY TRI AL
Cct ober 7, 2026
BEFORE:
HONORABLE SABRI NA B. KRAUS,

JUSTI CE OF THE SUPREME COURT

312

| NDEX NUMBER:
155149/ 2020

New Yor k, New York

(Appearances are listed on the foll ow ng page.)
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KULLER LAW FI RM
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BY: BRETT L. KULLER, ESQ

- and-

LAW OFFI CES OF JAMES J. MCRORIE, P.C.
Attorneys for the Plaintiff

150 Broadway, 4th Fl oor

New Yor k, New York 10038

BY: JAMES J. MCCRORIE, ESQ

CASCONE & KLUEPFEL, LLP

Attorneys for Defendant - Omers - Urban
497 Main Street,

Farm ngdal e, New York 11735

BY: LEONARD M CASCONE, ESQ

FTG G BBONS
Attorneys for Defendant - Schindl er Elevator
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| ndi anapolis, Indiana 46204
BY: BLAKE N. SHELBY, ESQ
KEVIN C. SCH FERL, ESQ

- and-

KELLER, O REILLY & WATSQN, P.C.

Attorneys for Defendant - Schindler Elevator
242 Crossways Park West

Wodbury, New York 11797

BY: VINCENT J. PETRQZZO ESQ

KAREN PERLMAN, RMR, CRR
ALAN BON'N, RWVR, CRR
SENI OR COURT REPORTERS
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PROCEEDINGS 314

THE COURT: We're on the record.

Good norning, everybody. |'m addressing
Defendant's application for recross. M. -- | don't
actually think it's the kind of thing where consent trunps
the Court's discretion

MR, CASCONE: It never does.

THE COURT: It's up to the Court to determ ne
whet her that's proper or not. So |I'm asking you to nake an
of fer of proof because | don't really see a basis for it.

MR. CASCONE: The topics of himnot hiding anything
about the names of the doctors and his scrubbing of the
Facebook account, that canme up on redirect. His thoughts
about not gathering evidence in the ten years, that came up
on redirect. And ny final avenue of questioning, which
woul d be the |ast 30 seconds, would be about his
conversations with Dr. Gerling and why he clainms to have

been terrified about surgery. Again, less than three

m nut es.

MR. KULLER: | didn't cover any of that.

THE COURT: Okay. | -- the application for recross
i s deni ed.

Second, | issued a decision |last night. M

deci si on was based on ny inpression that the notice of
intention had not been acconpani ed with physical delivery of

the filnms which counsel then -- plaintiff alleges was
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PROCEEDINGS 315

actually physically delivered. |Is that disputed?
MR. KULLER: | have themto mark up
THE COURT: I'mjust -- |'m asking Counsel .

MR SCH FERL: Is it disputed --

THE COURT: -- that you received the filnms al ong
with the notice?

MR SCH FERL: |'msorry. | thought your order
| ai d bare and clean that they had the obligation to prove
that they were produced to us in discovery.

THE COURT: No. No. No. The statute doesn't
require that. The statute just indicates that -- basically
what the statute does, it elimnates the need for themto
call a foundational witness to lay the foundation for the
adm ssion of the film And what it requires is that you
received it in advance.

Wien | read the papers, | didn't understand that
along with the notice, the filnm were actually delivered to
you. So do you dispute that along with the notice the filns
were actually delivered?

MR, SCHI FERL: There's -- there's sub-issues here
t 00.

THE COURT: But that -- wait. Before we go to your
sub-issues, Counsel, | just asked you a yes-or-no question.
Do you dispute that along with the notice of intention the

filmse were actually delivered?
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MR SCH FERL: We did get the filns.

THE COURT: (kay.

Go ahead.

MR SCH FERL: It's clear, there was no affidavit
fromany doctor that these are the records.

THE COURT: They don't need -- it's one or the
other. Either they have to get it to you in
advance -- that's the first option, as | laid out in ny
decision, or it's option nunber two, that it cones from--
with the physician's affidavit. |If you have it in advance,
they're not required to have the affidavit.

MR, SCHI FERL: In advance of trial?

THE COURT: So to be fair, | did do alittle
digging to see what "in advance" neans. It doesn't actually
say "in advance." It just says that you have to have
recei ved them

But | did do a little research to see if there is
any case | aw that determ nes when you have to receive them
And there is -- there is no -- no requirement that they be
received a certain amount of tinme in advance other than, you
know, the notice of --

MR, SCHI FERL: O her than, of course, fairness of
the opportunity for the other side to take them and have
them -- our experts arned with themto review and then do a

report --
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THE COURT: But the statute presunes that the
recei pt does give you that option.

MR, SCHI FERL: And the reports of which are due a
certain anount of time before trial. So it puts the
defense, in this case, in a trick bag when we're trying to
follow the rules

And, you know, if -- if the order of the Court is
they're comng in, we would note our exception because we
were deprived of the opportunity to have them to give to
our experts to then -- us conply with rules to tinely get
expert reports to the opposition.

THE COURT: Ckay.

MR. SCH FERL: That is just -- Judge, that is
fairness and inpartiality --

THE COURT: Ckay. So --

MR, SCHI FERL: -- whatever there is of that.

THE COURT: So |'ve already granted | eave for you
to suppl ement those reports in connection wth the exhibits
t hat have cone in. You've had themfor sone tinme and |'m
not going to stop you from respondi ng.

MR SCHI FERL: Ckay.

THE COURT: So that is that.

|'mgoing to leave for a little bit later the issue
of the radiol ogy debate you have going on because that

pertains to Defendant's witnesses. W don't need to address

kp




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

PROCEEDINGS 318

that right away.

We have anot her probl em

MR, KULLER: A problen?

THE COURT: Yes.

MR KULLER Is it a juror?

THE COURT: Yes, it is a juror.

Yesterday, at the end of the day, Juror Nunmber 4
advi sed the officer that he knows one of the doctors.

MR KULLER: We did this in jury selection.

MR MCRORIE: W even said -- jurors have said, "I
know a doctor," but that's fine.

MR SCH FERL: Who?

THE COURT: So perhaps we should bring in -- but
he's not here yet right.

MR MCRORIE: Who is Juror Nunber 4 again?

THE COURT: | was only told that his nanme is Jean
Pierre.

MR. SCH FERL: | know who the juror is. That is
not ny question. \Wich doctor does he know?

THE COURT: | don't know. | don't know. And I
don't know in what context he knows the doctor. So | just
wanted to bring that to the parties' attention as soon as it
was brought to my attention. And what | guess we could do
is speak with Juror Nunber 4.

MR MCRORIE: In all fairness, we gave themthe
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mai n doctors. He mght have heard in the cross another
doctor that was nentioned. W didn't list |like every
single -- it could be Denesm n.

MR. SCH FERL: Correct.

MR MCRORIE: W didn't give himthose names. W
gave them Cerling, the defense doctors.

THE COURT: So | think if we can, we shoul d speak
W th himbefore we start.

MR MCRORIE: W still -- we had the stuff marked
tentatively. W can either -- if the Court -- we could try
to put the stickers on themnow, and if not the stickers,
we'll put on tentative for |D.

MR. SCH FERL: Can we stick to the topic?

MR. McCRORIE: Because then she's going to say,
"Start the case" and the stuff is not marked.

MR SCHI FERL: On this w tness, when you bring him
in, would Your Honor be doing the questioning? The question
is "Which doctor do you know?"

THE COURT: Normally | do the questioning.

MR SCH FERL: That is what | --

THE COURT: | may give you an opportunity to ask
any additional questions.

MR, SCHI FERL: That is what | want to know. Thank
you.

MR. McCRORIE: The other thing, there was an
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objection to the other day -- we put the CDs in, the filns
in the USB drive, the single inmages fromeach MR filmso
the jury -- if the jury wants to see themat the end, they

can't -- they don't have sonmething to viewa CDwth --

320

THE COURT: They -- | think they do. Don't we have

a screen?

MR. McCRORIE: But, Judge, they won't know how to
get to this inmage.

MR. SCH FERL: Your Honor --

MR MCRORIE Wit, wait. Let ne, please. W
would like to nove not just for denmonstrative. |f we have
filmin and there is 300 images and we're printing two or
three, they can do the same or -- we'd like this as -- say
this was 13, and this is just -- thisis 19; it's the M
4/21/21. We'd like this 19B in evidence, not just
denonstrative. But we'd like it in evidence because it is
in evidence, and that's what we woul d |ike.

THE COURT: (Ckay. So normally -- | nean, there
some discrepancy recently in the Appellate D vision about
this. But normally -- | don't want to say normally.

There is a school of thought that says that juror
shoul d never be given the filnms to | ook at. Because the
jurors are -- lack the knowl edge to interpret the films.
However, having said that, there was recently issued eithe

this -- | think it was in 2026 -- | don't renenber what

a

of

S

S

r
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departnent. It's not a First Departnent case.

But there is an Appellate D vision case that says
that it is reversible error if the juror asks to see the
filmnot to provide the film Again, that is not a First
Depart ment case.

MR. KULLER: Sorry. Can you repeat what you just
sai d?

THE COURT: |'msaying usually it wouldn't conme up
You woul dn't give the juror an MRl or an x-ray to | ook at
because the juror |acks the know edge to interpret the
i mge. However, | amaware of one recent Appellate Division
case -- not in the First Departnment. | don't renenber what
departnent it was in -- where they held it was reversible
error not to give the jurors a -- the inmages when they asked
for it. | think it's in evidence. It can be shown to them

Usual |y denonstrative evidence doesn't cone in.
|'mgoing to stick with that.

If there is a request by the jury to see a specific
image, |'ll address it at that time.

MR MCRORIE: So just so we're clear, though, for
things like -- for something like -- or this one, there
would be -- | don't know the nunber. But this is a |unbar
film It shows a new herniation that cane after the reason
there is a new surgery.

If it's denonstrative, they're not allowed to see
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it after the -- as they go into the jury room

| f both sides' doctors point to this and say it is
or it isn't and they circle it, | don't see why the jury
shoul dn't be able to have testinony read back with the
exhi bit that was marked and pointed to.

THE COURT: I'll nake that decision at the tinme it
arises.

MR MCRORIE: Understood. But if -- so --

THE COURT: Right now I'mnot admtting it.
Whet her they will be able to view the denonstrative evidence
if there is a specific request, again, |'ll nake that
decision at the tine that it arises.

MR. KULLER: You're saying --

MR. McCRORIE: Because |'I|l be doing the direct,
we'l'l voice our respectful objection nowto that ruling.
But we'll mark themas ID with the understanding that there

m ght be a ruling at the end that they can see it if they
want. W can certainly use it on sunmation.

THE COURT: | have to say -- yes, | have to say
it's very unusual -- 1've never -- |'ve never had a
situation where a juror requested to see a film It could
happen. It has happened.

MR MCRORIE | haven't tried a case before you.
It al ways happens.

THE COURT: |Is that juror here? Can you ask himto
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come down?

THE COURT OFFICER: In the jury box?

THE COURT: He can have a seat here.

MR SCHI FERL: It seens like we're in a great hurry
on certain things. And | appreciate we all want to get done
wth this trial. | also believe that there should be an
opportunity to be heard on sone issues.

And we would Iike to be heard wth regard to the
i ssue of the request for an offer of proof -- we got your
rulings with regard to M. Hal pern, understand them |I'm
not here right now to reargue them

But one of the things, it's inportant we ask for an
of fer of proof on that issue. M. Shelby is ready to nake
one. W'd like that to get into the record. W would |ike
to know when you will be able to do that.

THE COURT: You will not be -- | think -- | nmade a
deci sion. You asked for reconsideration. | denied it.
That's -- that's -- that's the record.

MR SCH FERL: But -- pardon. It's on. It is on.

| understand and respect all of that.

THE COURT: Ckay.

MR SCHI FERL: | have been inforned by |earned
appel | ate counsel that | need to make an offer of proof on
this issue.

| f Your Honor is denying that, | take exception to
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the denial, the ability to nmake an offer of proof. | just
want to nmake sure | understand the procedure and order of
t hi ngs.

We did nake a request for an offer of proof and
t here has been nothing in any record saying that it was
denied. If you're now saying that you're denying it, you' ve
done so, and we w |l have that in the record.

THE COURT: I n your request for reconsideration you

i ncluded a request to nmake an offer of proof. You said
essentially that | was being unfair because |I was allow ng
their witness to nake an offer of proof on one issue where |
didn't see rel evancy necessarily, but | didn't give you that
for this witness. So it is part of the record. | did deny
it.

MR, SCHI FERL: Fair -- again, |I'mnot here to
argue. | want to nake sure |I'mclear because | don't want
to later be accused by the First Departnent or soneone el se
if we have to go there. | don't think we will, but if we
have to go there saying we were denied an opportunity, we
didn't renew our request to make an offer of proof. That is
why |' m aski ng Your Honor.

Thank you for the indul gence.

THE COURT: O course.

Yes, please bring himin.

(Wher eupon, Juror Number 4 enters the court room)
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THE COURT: Good norning, sir. Please have a seat.

Coul d you pl ease state your nane for the record.

JUROR NO. 4: John Pierre Prusack

THE COURT: (Okay. M. Prusack, | understand that
yesterday you brought to the attention of the court officer
t hat you believe you know one of the doctors?

JUROR NO. 4: Yes.

THE COURT: And which doctor is that? Can you
speak into your mc.

THE W TNESS: Mathew Wert. | think he was the
ort hopedi st and nenti oned several tines.

THE COURT: Okay. Okay. And how do you know t hat
doctor?

JUROR NO 4: | grewup with him

THE COURT: You grew up with hin®

JUROR NO. 4: M dad saw himas a patient.

THE COURT: So when you say you grew up wWith him
when was the last time you would have had any direct contact
wth Dr. Wert?

JUROR NO. 4: In the year 2000, 2002, sonewhere
around there.

THE COURT: So it's been over 20 years?

JUROR NO. 4: Yeah.

THE COURT: Do you feel that there is anything

about that relationship that would prevent you fromlimting
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your decision in this case only to the evidence that cones
in, you know, in court, as opposed to saying, you know, "I
know Dr. Wert was a great guy because | grew up with him
and" -- you know, before -- let ne ask you anot her question.

Up until that area of 2000, 2002, how nmuch contact
did you have with Dr. Wert?

JUROR NO. 4: | went to school with his sister. W
grew up together in the sane -- in the sane nei ghborhood.

THE COURT: So did you have dinner at his house
every week? Did you -- when you say, "W were in the sane
nei ghborhood, " I'mstill not understandi ng the degree of
contact that you had.

JUROR NO. 4: | knew his father. H's father was a
podiatrist in Brighton Beach. H's -- | know his nephewis
an orthopedi st in Sheepshead Bay, Brooklyn. M father saw
hi mas much as 10 or 15 years ago.

THE COURT: Did you ever have any direct
socializing with Dr. Wrt?

JUROR NO 4: Not since 20 years.

THE COURT: And prior to 2000, what degree of
socializing did you have? Did you go to his house? D d you
attend functions with hin?

JUROR NO. 4: We're just famly friends. | was
closer so his sister.

THE COURT: (Okay. |Is there -- going back to ny
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ot her question, do you feel that you can conmt to us that
your decision as a juror in this case will be based only on
t he evidence that conmes into the record and not in any way,
shape, or form based on any prior interactions you or your
fam |y mght have had with Dr. Wert?

JUROR NO. 4: | believe so.

THE COURT: Do you believe that you woul d have
any --

s Dr. Wert going to testify?

MR. CASCONE: No.

THE COURT: Al right.

Does counsel want to ask -- does either counse
wi sh to ask this juror any other questions on this topic?

MR. CASCONE: Nothing fromthe defense.

MR SHELBY: Not hi ng, Your Honor.

THE COURT: Counsel for Plaintiff?

MR. McCRORIE: No, Your Honor.

THE COURT: Thank you so much for disclosing. You
can step back out.

THE COURT OFFICER: Are you ready for the jury?

THE COURT: G ve ne one second.

(Wher eupon, Juror Number 4 exits the courtroom)

THE COURT: | don't think that there is an issue
based on that. Do Counsel agree?

MR. CASCONE: Defense agrees.
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ourselves? | got it.

PROCEEDINGS 328

Yes.

Can we just talk for a m nute anong

MR MCRORIE: Can we step outside, Your Honor?

THE COURT:
(There is a

MR KULLER

Sur e.
pause in the proceedings.)

We're going -- we respectfully request

that he be excused and that the next alternate step in. The

client did treat with Dr. Wert.

THE COURT:
fat her did.

MR. KULLER

THE COURT:

MR. KULLER

No, he didn't treat with Dr. Wert. Hi's

No, no. CQur client.
Sorry.
Qur client treated with Dr. Wert.

There was a recommendation by Dr. Wert for a shoul der

surgery. He didn't end up having the shoul der surgery with

Dr. Wert.

You know, he went to school with his sister. He

knows Dr. Wert. We think it could be prejudicial in sonme

capacity as to why we're not calling him And he m ght

start thinking about

certain things.

W respectfully request that he be excused.

MR CASCONE

And we oppose that. Dr. Wert is not

testifying. This juror hasn't seen himin 20 years, and he

responded to Your Honor quite candidly that it won't effect
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hi s judgment.
MR SHELBY: W join that. And this -- this juror
has no direct treatnent with him Just his famly.

THE COURT: The application to excuse the juror is

329

denied. Gven that it has been over 20 years and nmaybe even

over 26 years since he's had any kind of contact at all wth

Dr. Wert, given that Dr. Wert will not be testifying and his

credibility wll not be an issue in this case, and given the

wi t ness has 100 percent confirmed and commtted to us that
that old relationship will in no way inpact his decision in
this matter, the application is denied.

MR KULLER  Ckay.

THE COURT: Al right. So are you ready to bring
in the juror and present your next w tness?

MR MCRORIE: Yes. Just one mnute, Your Honor.

THE COURT: Al right. Are we ready to bring in
the jury?

MR. McCRORI E: Yes, Your Honor.

THE COURT: Let's bring in the jury.

MR. KULLER: Sorry. One nore thing.

THE COURT: Yes, sir?

MR KULLER |I'msorry. Just -- | have the utnost
respect for the defense counsel. 1'mgoing to respectfully
rem nd everyone of the ruling that were nmade on the notion

inlimne in terns of precluding all references to unproven
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al l egations of lawsuit, fraud, RICO --

THE COURT:
that's necessary.
MR, KULLER
THE COURT:
MR, KULLER

MR SCHI FERL:

MR KULLER
unproven.

THE COURT:

| mean -- all right. | don't think

| appreciate that.
Let's just go on.
Thank you.

Just the unproven ones, right?
Not hi ng has been proven. They're al

| know there are sone cases where there

has been sone workers' conp determ nations, but | don't know

That doesn't apply with him

(There is a pause in the proceedings.)

THE COURT OFFICER:  All rise.

if that --
MR McCRORI E
THE COURT:
(Wher eupon,
time.)
THE COURT:

Good nor ni ng.

Let's bring in the jurors.
Jury entering.

the jury enters the courtroomat this

Pl ease be seat ed.

Vel cone back. We're ready to hear

fromPlaintiff's next w tness.

MR McCRORIE:  Your Honor, | guess we're going to

call Dr. Mchael Cerling.

And we just need Plaintiff's

Exhibit 2 that's in evidence, the doctor's chart.

THE COURT:

That's all for you.
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MR MCRORIE: Should we get it?

THE COURT: Yeah, go ahead.

MR McCRORIE: Thank you.

THE COURT: And the witness can step up to the
W t ness stand.

MR SCH FERL: He's not in.

THE COURT: | thought he m ght be.

MR, SCHI FERL: You said 27?

MR MCRORIE: W're going to put them up.

THE COURT: Good norning, sir. You can step up to
the wi tness stand.

MR MCRORIE: Wtch the wire.

THE COURT OFFI CER. Watch your step

THE CLERK: Pl ease raise your right hand. Do you
swear or affirmthat the testinony you're about to give wll
be the truth, the whole truth, and nothing but the truth?

THE WTNESS: | do.

THE CLERK: State your first and |ast nane; spel
it for the record.

THE WTNESS: M chael Gerling, Ge-r-1-i-n-g.

THE CLERK: State your address, please.

THE W TNESS: 740 Park Avenue, New York, New York
10021.

THE CLERK: Thank you.

THE COURT: You nmay be seated.
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DR. MI CHAEL GERLI NG
havi ng been first duly sworn/affirmed by the Cerk of the Court,
took the stand and testified as foll ows:
THE COURT: And you may inquire.
Can we give counsel the mc, please.
MR. McCRORIE: Thank you. My | inquire,
Your Honor ?
THE COURT: You may.
DI RECT EXAM NATI ON
BY MR MCRORI E:

Q Good norning, Dr. Cerling.

A Good nor ni ng.

Q Dr. Cerling, you are the first doctor to testify, so
we're going to be asking you to define a | ot of nedical terns.
And whether | ask you to or not, if you think it's a terma
| ayperson or a non-doctor or a non-spine surgeon woul d know,
pl ease define it for the jury as the first doctor.

So we have to ask you the first question -- | ask you
to direct all of your answers to the jury.

Are you duly licensed to practice nmedicine in the state
of New York?

A Yes. Since 2006.

Q And are you also duly licensed to practice nedicine in
the state of New Jersey?

A. Yes.
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Q Can you please -- I"'mgoing to say as succinctly as you
can, but please don't |eave out any accol ades or positions
you' ve hel d.

Can you please tell the jury starting with coll ege,
goi ng to nedical school, residency, fellowship, can you give
t hem your educational and work background?

A Yes. So | grewup in Canada. And nmy first nove to
Anerica was for college. | went to UC Berkeley in California.
| was there for four years.

Then | went to nedical school in San D ego at
UC San Diego for four years. After which | applied to the field
of muscul oskel etal nedicine called orthopedics.

So in order to do that, you have to do a residency,
which is a training programwhich teaches you how to operate,
how to treat, diagnose problens with the nmuscul oskel etal system

So | went to New Oleans for that. | was there for
five years. At Cchsner Cinic. And thereafter you can go into
practice as an orthopedi c surgeon, or you can go for what's
called a fellowship, which is a nore advanced specialty center
training wwthin a field. And nost of the tinme people that want
to specialize will do that.

And so | had the honor to go to Cleveland to work with
one of the godfathers of spine surgery Henry Bohl man for a year
as a fellowship. He was fanous for having devel oped surgery on

the front of the neck. And | |earned basically treatnent of
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trauma, spinal trauma, and degenerative disease. So those are
the two maj or focuses there.
And | worked at the VA Medical Center, which is one of
the original trauma centers for spinal cord injury in the
nation. And in MetroHealth, which is one of the |argest
regional trauma centers in the nation. It is the largest trauma

center for spine in the nation. And so | had a really extensive

training in spinal trauma.

Thereafter, | canme to New York City for ny first job

| was hired at SUNY Downstate, State University of New York in

Brooklyn. | worked there for four years.
Over the four years, | becane the chief of spina
surgery there. | was the head of research. And thereafter

was hired to enter into the Level 1 trauna center call ed

Lut heran Medical Center at NYU  So NYU in the city and Lutheran

Medi cal Center in New York -- in Brooklyn.

| becane the chief of spinal surgery there. | was
there for 14 years. NYU-- | was there for 14 years from-- you
know, | don't know the exact years. But -- but the -- | believe

| started with NYU around 2010.

| took Level 1 trauma call every other night for a |ong

time for many, many years. | becanme known for spinal surgery,
bot h degenerative and traumatic processes, obviously. | took a
ot of trauma, trauma call. My practice grew quite a bit.

| expanded into Manhattan, the city. Expanded into
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New Jersey as well.

Eventually, | shifted a ot of nmy practice to
New Jersey, where | do the majority of ny surgery now. | was
recruited to be the director of nuscul oskel etal surgery at the
Hudson Health System which | recently started, | believe, in
2024. So | oversee all nuscul oskel etal care, including
ort hopedi cs, neurosurgery, rehab nedi cine, pain nmanagenent, et
cet era.

| -- 1 have been involved in academ cs throughout mny
career. Henry Bohlman, ny nmentor, was one of the original gurus
of academi cs.

Qut of 75 people he trained, | believe 57 of them
becane chairmen of departnents and presidents of societies. So
it was very academcally oriented.

So |, throughout my career, have been working with
residents, fellows, training themclinically but al so doing
resear ch.

| ve published over 50 papers that are peer reviewed in
maj or journals. Some sentinel papers that are quoted quite
frequently.

|'ve witten many, many chapters in textbooks and
frequently on panels for academ c societies, teaching other
fell ows and ot her spinal surgeons.

|*'m board-certified, which is a certification you get

after you're finished with your training. So after you
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initially conplete your training, you do a witten test. And
you pass that test, which not everybody does -- about 30 perce
of people fail it -- they -- the test only really makes you

board el i gi bl e.

336
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nt

After you're in practice for two years, you then submt

your cases to the board and the Anerican Board of Ot hopedic
Surgery then reviews them You then actually sit with experts
inthe field, and they review your cases with you and | ook at
your results and | ook at the actual outcones of what you do.
And then they determ ne whether or not you can be

board-certified.

So in 2008, that's the first time | was in practice f
two years. | was board-certified right away.
Q I n what area?
A I n orthopedic surgery, with a specialty in spine.

And then after ny ten years, you have to recertify.
recertified again until now. And | just was accepted again to

be recertified again.

So throughout the course of my career, |'ve been
involved in academcs. As | said, |I -- you know, | was the
presi dent of the Brooklyn Othopedic Society. | was the

chai rman of education at the Cervical Spine Research Society,
which is the international nost renowned society in spine, whi
|*'mvery proud of that.

And | regularly present and aminvolved in the Americ

or

ch

an
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Acadeny of Othopedics.

| was the president of the Federation of Spine
Associ ations, which is where all of the major spine societies
cone together and create a forumfor education for other
spine -- spine surgeons. So we put on an actual educational
sem nar and whatnot as well.

So |'ve been very involved in those societies. That's
certainly the nost -- ny nost proud crowning achi evenents in ny
car eer.

Q Dr. Gerling, can you please explain the difference
bet ween being a board-certified orthopedic spine surgeon and
tell themwhat the difference is if you're an orthopedic surgery
or a sports injury orthopedic -- what are general orthopedics as
opposed to spine surgeons? Wat do they do?

A Vll, if you -- if you think of it as an unbrella, |ike
for exanple you mght say that sonebody is -- you know, that
they're going to go to a restaurant. Right? Like restaurants
are all different types, but then a type of restaurant m ght be
a French restaurant, right?

So in orthopedics, just like in other fields, there are
specializations; there are a lot of different subcategories. So
the -- the field has become so specialized now that there are
people that only do scoliosis in children, for exanple. There
are people that only do reconstruction of the ankle and bunion

surgery. So, you know, there are foot-ankle specialists. There
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are hand specialists. There are sports nedicine doctors that
really don't do anything other than taking care of athletes and
fixing shoul ders and knee sprains and things |ike that.

So sonebody can be a general orthopedic surgeon, in
other words, that they try and do a variety of things within
every field. And that's -- that's sonmething that is reasonable.
It's very rare nowadays, though, for those people to do general
ort hopedi cs but also do high |l evel, nore conpl ex procedures.

So if you -- if you were a generalist, it's not comon
for you to do conplex spinal surgery, for exanple.

So really, nost people that specialize do a fellowship,
and you can do a sports fellowship, as | did a spine fell owship.
You can do total joint replacenent, hand -- all of those

di fferent subspecialties have fell owships.

And so | -- I"'ma spine expert. | do general
ort hopedi c-type assessnents on patients. | can treat their
shoulder. If | think that sonething is wong with the shoul der
| wll treat it. | wll inject it. | wll send it for therapy.

| don't operate on it because that's just not my specialty.

But | -- so sports guys -- | would send it to a sports
guy to operate on a shoulder injury or a reconstruction person
to do a knee replacenent on sonebody if | felt it was necessary.

Q And as you refer out extremties for surgeries,
anything other than the spinal, do you accept referrals from

sports orthopedic doctors if they're treating an extremty but
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there is a spine issue that needs an assessnent of whether or
not surgical -- surgery is indicated?

A Exactly. | mean, |'ve never heard a sports person
doing a spine surgery. So the sports people would refer to nme
after they've done their workup, and they probably woul d have
sent the patient to conservative managenent and whatnot. And
they believe the patient really has failed, they would send th
patient to ne; | would see the patient and then do the surgery

Q Coul d you pl ease describe for the jury your current
practice, if it has a nane, |ocations, and where the |ocations
are, and what you do?

A Yes. Well, the formal name is New York or
the -- NY Orthopedics; that's in New York. And in New Jersey,
it's Gerling Institute NJ.

You have to have separate entities for the different
states. That's just state rules.

| -- 1 have ny main office in Manhattan, where | see
the majority of my New York patients. | do have a satellite
office in Queens as well that | go to occasionally, once a
nont h.

In New Jersey, | have three offices that | go to
nostly. One of themin difton, New Jersey.

| -- | see a large volune of patients in ny practice.
The majority of themare either traumatic or degenerative. |

have a nane for traumatic injuries, having been, you know, in
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the positions that |'ve been in and the type of training that |
had, and the care that | give those patients.

So probably 80 percent of the patients that | see have
had sone type of injury to their neck or back of their spine,
have sonme type of fall, or they hurt thenselves at work or fel
down the stairs; they slipped; they picked up sonething heavy
and injured their back, sonething |ike that.

Q Mot or vehicle accidents as well?

A Mot or vehicle accidents, on-the-job injuries. You
know, obviously with an anobunt of |aborers and whatnot, people
who -- sanitation workers who lift 12 tons of garbage every day,
you can i magi ne how many people -- first responders and what not,
they get injured every day, you know.

| think 60 people in New York get hit by a car every
day. Pedestrians. So you can imagine in a city like this, how
many people are constantly injuring their spines. And not al
of them need surgery. Only a small percentage of them need
surgery.

Q Dr. Cerling, how many spine surgeries -- not an exact
amount, an estimte, do you performon a yearly basis or
what ever basis you can tell us, the frequency?

A It varies fromyear to year. | don't know the exact
nunber. It's anywhere between 250 and 600.

Q And you said the types of cases you treated. But

specifically to this matter, does your office and did your
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office, since at |east 2021, accept work accident cases and al
of the rules and procedures that are in that separate system of
wor k acci dent cases? Do you accept the coverage for that?

A Yes.

Q Sane as notor vehicles, correct?

A Yes.

Q And in your practice, if people either at a work
accident or a notor vehicle accident have a lawsuit in
connection with that and they're comng to court, do you -- have

you testified in court in New York, New Jersey, in your career?

A Yes. | would guess somewhere around 2012 or so, you
know, once |'ve been in practice for a while. At some point |
was asked to testify in atrial. |1'mnot sure exactly what
year. But around 12 years ago, nmaybe. And so | was asked to
testify. 1 -- 1 ended up being an expert in that case. And
thereafter, | just started testifying whenever | was asked to.
And | testify about six tines a year

Q kay. And is that nostly on behalf of your patients?

A It's only on behalf of nmy patients really.

Q "1l say you and any ot her doctor who cones before a
jury, are you paid for your time away from practice? In other
wor ds, what woul d you be doing today if not asked to testify

here on behal f of CGordon Sayl es, your patient?

A | canceled, | think, three or four surgeries to be here

t oday.
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Q kay. And what is the rate you're being paid to be
here t oday?

A | believe it's $8,000.

Q And did -- you and | nmet two weeks ago with M. Kuller
in your office, in New York City, correct?

A Yes.

Q And did we neet again this norning, prior to you
testifying?

A Yes.

Q To discuss the issues, the evidence, things |ike that?

A Yes.

Q When we net two weeks ago, did we ask you to help
assist us wth getting denonstrative evidence to teach the jury
the issues in this case, the injuries in this case, the
conditions M. Sayles has?

A | believe that was the purpose of the visit, yes.

Q And 1'd like you to assunme that defense counsel, on
opening, said that we were part of sone corrupt team you and |
and M. Kuller, a corrupt teamon a fake case. Ckay?

A Ckay.

And that we work hand in glove together. Okay?
|'s that true?
Vell, 1'd like you to assune that.

Did he say that?

o > O »F

Let nme ask you this. | assune -- |'ve been practicing
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over 35 years. Prior to two weeks ago, did you and | ever neet,
ever even neet each other or talk to each other?
A No. I'msorry. | never even heard of you. |'msorry.
Now | am hurt.
In 35 years, have you ever treated a patient of yours
that was a client of mne, whether | was trying a case with

sonmeone, for soneone? Has that ever occurred, as far as you

know?
A | don't think so.
Q And have you -- had you ever met M. Kuller prior to us

wal ki ng into your office, nmaking an appoi ntment, walking into
your office after hours so that we can prepare for the testinony
in this case?

A No. That's the first tinme | ever saw him

Q And in terms of working with you, have either of us
ever been in an operating roomw th you | ooking over your
shoul der and saying "Ch, please operate on that part"?

A No.

Q And -- so your records are in evidence as
Plaintiff's 2. They're over to your right. And certain
di agnostic filns are in there as well. You can refer to your
records. They're in evidence. You can technically even read
fromit.

But can you please -- did we ask you to at |ength go

over your notes so that it can go quicker -- the testinony?
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We' d asked you to review your file?

A Yes.

Q Can you just tell the jury -- and you can if you need
it, it's several hundred pages, when -- when did Gordon Sayl es
first becone a patient of yours?

A February 23, 2021

Q Regarding that note, there is a |lot of notes, a |ot of
visits. In that note, the first note, and nmaybe even the | ast
or one of the last, we're going to go over those in detail. W
m ght go over some parts of other notes and put themup there.
But can you please tell the jury -- we're going to start
defining sone words. We'll do a couple of them

What does a history mean when you take a history froma
patient? Wat does that nean nedically?

A | mean, | would just like to say al so, because you
asked me to stop and define things and make things clearer for
peopl e who are non-doctors, |ike when we talk about nmy notes and
|"mreferencing ny notes, these are notes that | create for al
of nmy patients in ny practice. Everybody who's been to a doctor

knows that they take notes and keep records of what is said.

Right? That is normal. That is part of normal practice.

We do that so that we can -- we can keep track of
t hi ngs and renenber, keep -- keep facts straight. Primarily so
that we -- so that we can nmake sure that we understand the

reason why we nake certain diagnoses, the history of patient's
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treatnment, to keep us fresh, and just as a record. Ckay?

It al so hel ps us when we nmake recommendations to
reflect on everything that we've known in the past. So it's
very inportant for clinical care.

Q Ckay. So first, just -- we'll go through a couple of
definitions. Wat does "history" nean? PM, what does that
mean?

A So the past nmedical history. That's standard part
of -- of the visit that you have with a doctor. |It's basically
where they ask you about your problem why you're there, and
then also to -- so it's your history. Right?

Past nedical history usually includes all of the other
probl ems, not just the problemyou're in the office for. So
let's just say that you have an injury but you have a bl ood
pressure issue. We would -- that's part of your past nedical
history. 1t may not be part of your visit or -- like one of the
nore driving issues that brought you to me, but it is a part of
your history. So that is what we put in the past nedica
hi story.

Q And what does "EMR' nmean in nedicine or nedica
records?

A The el ectronic nedical record, that is EMR Electronic
nmedi cal record. That's sinply the systens that we typically use
now to keep track of all of our records. It's where we enter

the notes of your visit. Were we try to store all of the data
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on you as a record. It's like a file.

Q On an EMR -- for instance, your notes are in evidence,
every note is approximately or exactly 18 pages. Do you change
the history? Do you keep asking the patient every tinme they
come in, "Wat is your past nedical history?" "Wat is your
history? O wth EMR do notes travel to the next note?

A Wl |, of course every tine you cone in, we do a fresh
history on you to find out the update on what's happened
and -- and, you know, if there are any new nedi cal problens, new
al l ergies, new surgeries you may have had, whatnot.

So all of that stuff is discovered. It's witten down
again. There are things that are translated fromnote to note
just -- just because that's the way the system works.

So, for exanple, your nane and your date of birth, all
of these basic denographic issues would automatically be
transferred.

Wien | -- when | ook at ny EMR system there -- |
could go in and | ook at |ike the mechanismof injury that we
originally put in or the nechanismof your problem Like -- so
if you said that you hurt your back lifting a box at hone on a
certain day, it would be in the mechanismof injury. 1| could go
in and change that. But | don't typically even | ook at that
section. | just do the updates on -- and so -- so sone of that
stuff wll transfer to the new notes.

Q kay. And what is mechanismof injury?
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A What is it?

Q Yes.

A So it's the -- the way you -- because | -- | -- | treat
a | ot of people who have -- it's not necessarily mechani sm of
injury. It could be mechanismof illness.

So you could have woken up with neck pain two weeks ago
and have pain shooting into your armfromit. You could have,
as | said, lifted a box. It's the way that you first felt the
onset of your synptoms. O the way it happened.

So if you tripped and fell and | anded on your head,

t hat woul d be a mechani smthat you hurt yourself.

Q And in nedicine, objective and subjective? What does
it mean regarding an examnation of a patient? And what does it
mean such as | ooking at diagnostic filnms? What is "objective"
and what is "subjective"?

A Subj ective means it's sonething that you say, sonething
t hat you experienced and you perceive and you tell me. So it's
not sonmething that | can directly observe. [It's sonething that
you are telling nme that you have experienced. So you m ght say,
“I"ve been having these synptons."

The objective is something that | can actually measure
and observe directly.

So it mght be [ooking at an MRl film It mght be
exam ning you and |ike -- doing certain physical exam nation

tests on you. Those would be considered objective.
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Q And when you say "certain tests,” when we get to the
testing, you can tell us what you nean.
What about findings on an MRl that you're actually
| ooki ng at and pointing at?
A Those - -
Q There is no fracture here. A fracture on a bone, that
is obvious. |Is that objective? Subjective?

A Right. So when we | ook at a diagnostic study,

objective. It's something that we can neasure, it's somnething
that we can actually see. And -- and | can neasure the outcone
of it.

Q And - -

A O a radiologist would be Iooking at it, and they're
maki ng an objective assessnment of that.

Q Is there -- is -- can different radiol ogi sts have
different findings? Are they subjective to the radiologists to
sonme degree?

A Wll, | nmean, just like any -- any field of nedicine,

t he way sonebody records their findings or the way they test for
things wll be different frompractitioner to practitioner.

So if ten different spine surgeons saw Gordon in the
office, they may have docunented things very differently. There
is an ER doctor that saw him There is -- you know, there is a
pai n managenent -- whatever it is. Different people wll

docunent in their own style or whatever they think is relevant.
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But a good quality practitioner knows what they're
| ooking at, and they' |l be consistent in whatever it is that
t hey measure so that they can -- they can have a pattern of
practice which then works.

So even though it's an art and everybody has their own
way of -- of sort of expressing it in their notes, it -- it
is -- it is sonething that is -- that works and it is the way

that we performour clinical duties.

Q | promise we'll get to the note. But you are the first
doct or.
Can you please tell the jury -- and I'lIl only talk
about the types of testing that you'll be show ng them or that

you did on M. Gordon Sayl es.
Could you tell the jury the difference between x-ray,
MR, and CT scan, otherw se known as CAT scan?

A So an x-ray, which is also called a radiograph, it's
where beans of radiation shoot through your body and are
captured on a film Okay? And the reason that you see the
skel eton and you see the shapes of bone and whatnot is that the
nore dense the material is that the x-rays are passing through,
the nmore likely they will -- those mnerals or contents wll
stop the x-rays fromgetting through.

So x-rays are very useful for |ooking at hard surfaces
i ke bone or inplants, things |like that. So they're used to

typically to see the shape of the bones, to | ook for broken
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parts of bones, to see the configuration, the deformty or, you
know, the positioning of the bones and stability.

MRIs are performed with a nmagnet. So the nmagnet shoots
t hrough your body and then it is detected. And the way the
magnet works is it actually excites the nol ecul es and the
nol ecul es then emt energy which is detected. So it's really a
fascinating technol ogy.

The advantage of that is that it's very good at | ooking
at soft tissue. So, for exanple, if you do an x-ray, you can't
really see the nerves in the soft tissue. Like a nmuscle m ght
be a little hazy, but it's not really very well seen.

But an MRI, when it shoots through you, the nuscle is
very different than, for exanple, a blood vessel, it's very
different than a -- another like |liganment structure, for
exanple. That is why MR are so practical for |ooking at soft
tissue thing, discs, disc herniations. That is why they're nore
di agnostic for that, nore better.

CT scans are simlar to x-rays in the sense that they
use radiation and they shoot beans through you. But
they -- they're very simlar to MRIs in the sense that they send
a slice of radiation through you so that when you're | ooking at
an x-ray -- | mean a CAT scan, it's actually slices just like an
MR, because it sends magnets through as a slice. You're
| ooking at slices of the tissue, and CAT scans you're | ooking at

slices that is done with radiation. So it is again |ooking at
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bone and inplants and things |ike that.
Q You -- as a board-certified spine surgeon, do you order

filnms, and when you get the films, do you interpret them

yoursel f separate and apart from an outside radi ol ogi st

interpreting? Are you qualified to do that, and do you do that?

A A hundred percent, that is what | do all day long. You

know, | think of the difference between a radiol ogist and a

surgeon, that -- the radiologist |ooks at things all day | ong,

and they nake calls. W look at things all day long and then we

make calls, and then we actually go and |l ook at it and

cross-reference it.

So there is like -- if you were wi ndow shoppi ng and you

were | ooking at things fromthe outside all of the time, you
say, "So that |ooks |ike a nice shop, a nice shop." But |
actually look into the window and then go into the shop. And
actual ly can put nmy hands on things.

So | actually have a hands-on view to correlate with
what | look at on imaging. So that -- | think that uniquely
qualifies you to interpret MISs.

Q And do you do that on a daily basis?
A Yes.

Q MRIs and interpret thenf

A Yes.

Q You said that you' ve worked in -- | heard you

say you' ve worked in energency roons; it was part of your trauma
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center, as you said?

A Yes.

Q Trauma 1 on call

In any of the trauma centers you worked at in your own

practice or anywhere you ever worked, have you ever had on staff
a non-doctor Ph.D. bionechanical expert to help you determ ne
t he mechanismof an injury? Has that been anywhere you ever
wor ked? Hospital? Ofice?

A No.

Q Getting back to your office and the history, do you
utilize everyday physicians assistants?

A Yes.

Q And does the physician assistant in your office see the
patient first? Take their history? Wite it down? And then

you cone in alnost every visit? |s that howit goes?

A Alot of the visits. | have a nurse practitioner too.
| have nedical assistants. | have a lot of different people
hel pi ng ne.

Q And going to the first note, the nechanismof injury,
does your note -- were you -- first, were you aware of an error
in your notes as to the mechanismof injury going all the way
back to the begi nni ng?

Yes.
Q And did you becone aware of that recently? A while

ago? Wen did you becone aware of it?
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A | believe recently. | don't renenber when | becane
aware of it.

Q Ckay. And did anyone ask you to change it, or was it
j ust noted?

A No.

Q Did you have at your disposal, during the course of
your treatnent, all of the initial records fromthe hospital
t he emergency room M. Sayles's accident report, and all of the
doctors he saw in the begi nning where he gave the nmechani sm of
injury and the nunber of falls -- nunber of floors involved?

A | don't know when | first had access to it. But | have
seen them yes.

Q kay. And did you take the mechanismof injury, or was

it -- the initial visit, was it a PA? Was it you?

A A conbi nation. You know, | don't know exactly. It's
been a long tine. But | -- the customof ny practice is to have
some -- sone initial information in the chart when | see the

patient. So whether it's the PA or the nurse practitioner or
nmedi cal assistant with ne -- and ny nedi cal assistants are
excellent. They've been with ne for a long tine.

They try to sort of populate the chart with general
information about the patient so | don't go in there conpletely
bl i nd.

| do verify nost of the issues with patients. You

know, "Ch, you fell off a building?" you know, "You" -- "You got
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hit by a car?" \Watever it is. And -- and, you know, | don't
necessarily spend a |lot of tinme because | just want to know the
general nmechanism Howit's clinically relevant, you know,

whet her the bus that hit themwas blue or red or whatever it
was, these details don't necessarily make a difference
clinically for ne.

VWhat is relevant is the fact that they |anded on their
head, that they |anded on their feet. It is -- it is -- there
is sone relevance to that.

The -- at the end of the day, | -- | think the
mechani smof injury is inmportant to take note of. But it's
not -- it's really not heavily weighted when it cones to making
clinical decisions on a patient.

Q You tal ked about different types of mechani sm of
injury. What is an accel eration-deceleration injury or
mechani sn?

A It means that you -- it means that your body is noving
in acertain direction very quickly and then it conmes to a stop.
A sudden st op.

Q What was the mechanismof injury noted on the first and
conti nued through?

A The -- the --

Q You can read fromit. [It's in evidence.

A Right. That M. Sayles was on an el evator that dropped

several floors. | believe four floors.
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Q That is the -- what's in all of the other records?

What is it in your notes on the first visit?

A That he was inside an elevator at work when it fel
fromthe 23rd to the 9th floor on May -- on May 11, 2018.

Q Ckay. And what were the injuries noted -- that's the
first note that is in -- that is the first thing that is noted?
What are the injuries noted?

A That he had injuries to his neck and back. The neck
pain radiated to the left shoulder. That his back pain radiated
to the left |ower extremty.

Q And did you know, during the course of your treatnent,
in fact, other doctors were treating him that he al so was
claimng injuries to his left shoulder, the extremty, and being
treated for that?

A Yes.

Q What, if anything, did M. Sayles tell you about any
prior medical history on the first visit?

A That he had had a prior injury on the job, | believe.

Q Can you just read it exactly instead of --

A Ckay.

Q Just the first note. W're going to do this one in
detail and maybe the last. But --

A "Previous fall at work in 2015, with injury to his |ow

back. He underwent physical therapy. And was back to

75 percent” -- "and was" -- "was back to 75 percent with
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persistent mld back and left leg pain. And that the new
accident nmade the pain significantly nore severe."

Q So he told you about the back pain on Day 17?

A Yes.
Q The previous back pain --
A Yes.
Q -- fromthe 2015 acci dent?
And did he tell you anything about any prior neck pain?
A No.

Q Any prior shoul der pain that was nedically significant,
nmeani ng there was an injury that he treated, things |like that?

A No, | don't believe so.

Q We did it in jury selection, but would you agree that
every human being at one point has had neck pain, back pain, to
sone point intheir life evenif it was mld?

Yes.

Ckay. And you had -- at least on that first date, you
hadn't done any testing, but you knew about sone findings of the
MRl s back in 2018, correct?

A Yes.

Q What is a -- when you say -- and we're only going to be
speaki ng about neck and back, so spine.

What is a -- it could be cervical or lunbar strain and
sprai n? Wat does that nean when the doctor wites that?

A Well, formally, if you stated sonmething is sprained,
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like a sprained ankle, it's when you injure the supporting

structures of a joint, when you -- when you sonmehow i njure soft
ti ssue and -- and you have sone experienced pain, maybe sone
instability, whatnot. That is a -- that would be a sprain.

A strainis typically a word formally used for a
nmuscl e-type pain. W usually use those terns to describe an
injury before we have any concrete evidence of an underlying
structure that is injured.

So, for exanple, if you -- if you broke a bone in your
neck, and you had neck pain but we didn't have an x-ray, we
didn't have any evidence yet to show that the bone was broken
but you said that you had severe neck pain, the initial thing we
would call it would be a sprain or a neck sprain. And then we
woul d get the x-ray and say, "Ch, no, it's not a sprain. The
patient has a fracture in the bone in their neck."

So it's a nore non-specific termthat we use before we
have nore concrete -- concrete evidence of what is underlying
the problem-- the underlying problem

Q So I'mgoing to have you read what the main findings
were. But can you please tell the jury what does this nean,
"di agnosi s prognosi s" in nedicine and spi ne nedicine?

A So a diagnosis is -- is exactly what we think you have.
So let's just say that you cane in and you had been bl owi ng your
nose, sneezing, and had a fever, the diagnosis mght be that you

have a cold. It's -- it's the nedical -- it's -- it's as
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preci se as you can be in making a nedical diag- -- a nedica
determ nation of what the person has. So that is the diagnosis.

So at first you woul d be very vague because you don't
have data to support it. You mght say it's a sprain. But once
you get an MRl and you see oh, it's actually pain comng froma
disc herniation, it's no longer -- it is technically -- you
know, it's probably some spraining in there, but the -- the
primary di agnosi s becones herniation.

Prognosis is -- is what the outlook is or what the
expected outcone would be fromthe -- fromthe injury, sort of
t he di agnosi s.

So, for exanple, if you had an anputation of your |eg,
t he prognosis of the leg com ng back is very poor. You know, so

you don't expect it to come back because it's been anput at ed.

Q I n di agnostic findings or nedicine -- but in diagnostic
findings, what do these words nean: "MId," "noderate,"
"severe"?

A | think nost people are famliar with those expressions

in the nedical world. They're very simlar.

So when sonmething is mld, it's | ess bothersonme. It's
not -- it's sonething that you mght be able to live with. It's
sonmething that is -- it mght not be as distressing.

A noderate -- a noderate issue is sonething that is

distressing, that really inpairs your ability to performcertain

abilities. It is sonething that is -- you know, you may require
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treatnent for it in order to live with that.

Severe is sonmething that really needs to be addressed,
you know, in a much nore tight timeframe. It would -- it would
obvi ate nore extrene interventions in order to try to get rid of
it.

Q Again, could you please tell the jury what
“herniation,” "bulge,” or "protrusion" neans? |n general,
because you're going to say the words and you can go in nore
detail later, but just in general.

A Well, bulging is just like you would imagine it to be.
It's when sonething pushes outward. So in the spine, a lot of
times you'll hear a bulge. The discs are actually a soft jello
core with an outer fibrous rim Just like in a tennis shoe or
whatnot that has |like a little gel insole, and the insole has
gel, and it has an outer framework around it. Wen you push
pressure on it, it pushes outward. You would expect that. Just
| ook a Nike Air shoe. You put pressure on it; you expect it to
bul ge outwards. It's a response to sonme type of force or a
pressure on the structure.

So it is quite common for people to have bul gi ng of
their discs. And it is sonmething that happens nore and nore the
ol der you get. They slowy become nmore and nore | ax and start
bul gi ng out nore and nore.

So typically, when people use the term"bulge," they're

referring to that phenonenon of the disc pushing outwards. |It's
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not necessarily attached to an injury. It could be a natural
phenomenon.
When people say a "protrusion” or "herniation," they're

usual ly referring to some asymmetry or sonme abnormal pushing

out war d.

So if you have an injury to a disc, and now you have
a -- you' ve put enough force on it that it actually damages that
outer fibrous ring around the gel, it will push outwards, just

like if you blow up a balloon, you know how the balloon wll
sort of pop out, and certain parts of the balloon will stretch
out sooner. As you blow it up, it blows up nore and nore
evenly. That is what happens with a disc. Wen you put a | ot
of pressure on it, some part of it wll give out, and it wll
push outwards. And as it pushes outwards, it's not synmetric.
It is a nore focused event. And we call that a protrusion or a
herniation. So as it pushes outwards, we call it herniation.

Q You said herniation or protrusion or bulge can be -- |
t hi nk you used the word "degenerative.”" Can it also cone from
traum?

A Yes. The protrusions and herniations typically do cone
fromtrauma.

Q Can you tell the jury what "synptomatic" and
"asynptomatic" nean?

A So if you have --

Q I n medi ci ne.
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A Right. |If you feel something, then it would be a
synmptom If you don't feel something, it's not -- you don't
have a synptom So it's asynptomatic; it means that you' re not
havi ng a synpt om

Q Whet her a herniation, bulge, or protrusion is caused by
trauma or preexisting degenerative condition, does it always
conme with synptons?

No.

Can it be asynptonatic?

> O >

Yes.

Q And can trauma cause asynptomatic conditions to becone
synpt omati c?

A Yes.

Q Can you please tell the jury one nore definition
“radi cul opat hy"; what does that nean?

A So -- sointhe -- in the spine, you have nerves that
come out of the spinal cord. So if you want, | can use -- it
m ght --

Q W're going to do that injust alittle bit. Can you
state generally, and then we're going to go through the notes,
go through some tests, and actually have you expl ain the anatony
of the tests and your opinions.

A So you're going to see later that the -- that the
neur ol ogi ¢ systemhas different parts to it. You know,

everybody knows you have a brain and you have a spinal cord.
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And what cones out of the spinal cord is called nerve roots.
And the Geek word for nerve -- for roots is rad -- radic,
think. And so we -- we adopt a lot of G eek expressions and
G eek words in medicine.

So "opothy" is something that is -- that is considered
sick, a sickness of sonething.

So if you say that something has sickness, you usually
you woul d say "opothy" at the end of it. So radiculopathy is
si ckness of the nerve root.

So if you pinch a nerve root in the spine, it's common
for you to have what is called radi cul opat hy, which neans that
the nerve is -- is irritated or sick, and it's not functioning
normal | y.

Wherever that nerve goes -- let's just say that the
nerve is used to feel sensation in your outer thigh and your
shin. |If that nerve is sick, it may not be able to do its job
and feel that area. So it would create nunbness in that area.

If the nerve is inflamed, it will create, typically, a
pain or a different -- an abnormal sensation in that sane area,
that sanme distribution. So the nerve is supposed to connect
your foot to your brain to tell you that you feel sonething
there. If it's inflamed, it mght tell you that there is pain
there or that there is a weird sensation there. That's -- that
woul d be abnormal nerve function. So it's called radi cul opat hy.

It can be pain; it can be nunbness.
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| f the nerve root is supposed to innervate a nuscle, so
it would typically be associated with firing a nmuscle which
woul d then nove your leg or your foot or your arm That nuscle
may not be able to function as well because it doesn't have the
signals fromthe brain to tell you to nove that nuscle. So that
woul d transl ate to weakness.

So if you have radicul opathy, the nerve root is not
wor ki ng properly, you may have nunbness; you may have weakness;
and you may have pain or sone weird sensations in the area where
the nerve root normally is.

Q So your initial working diagnosis or your nain
findings, can you read it, read the first two |ines?

A So during the initial visit, we said that the patient
had a cervical strain but that we wanted to rule out a disc
herni ation. That nmeans that -- that we highly suspected, based
off the history and the physical exam nation, that the patient
had sonething wong with the nerve that was causing the synptons
that he was having. So | said, "cervical strain rule out
herniation with | eft sided radicul opathy."

Q What does | eft-sided radicul opathy tell you before even
getting a test, as opposed to bilateral or right sided?

A It just supports the notion that we -- we believe that
the synptons that he was conpl ai ning of were being caused by a
nerve root being irritated or pinched or damaged on its |eft

side on his |left side.
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Q kay. And did you subsequently cone to learn that a
of his main conplaints, even fromthe ER on, were all |eft
sided, left-sided shoulder, left-sided leg, left-sided radiati
pain both down the armand the leg, fromthe begi nning?

A Yes.

Q Can you tell the jury the second finding initially
suspect ed?

A Lunmbar disc herniation with |eft sided radicul opathy.

Q And at that tinme you had the opportunity of an MR
report?

A Yes.

Q And do you subsequently attain MRI filns when avail ab
froma patient and interpret them yourselves, and do you order
new MRl filns when you start seeing a patient?

A W try to gather as nmuch data as we can within reason
So sonetines things are old. W still like to | ook at them
they're available, we |ook at them just to see -- to have
context and whatnot, and see what's there.

And if they're outdated, we will typically order

updat ed i magi ng.

364

ng

| e

| f

Q You have a section for whether or not they've ever had

surgery in their life.
WAs surgery noted previous to M. Sayles comng in to
your office on that date? |I'mgoing right in order, first not

mai n findings, surgical history.

€,
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A Mrhmm ['msorry. You' re asking whether the patient

had surgery in the past?

Q Yes. Any surgery. It says -- I'mlooking at your
first note --

A Yes.

Q -- main findings surgical history, it says cyst renoved

fromhis neck. A cyst?

A Yes.

Q Okay. Does -- does a cyst rempoved fromyour neck have
anything to do with herniated disc issues, or is that a
subcut aneous issue?

A Yeah. Superficial.

Q What does it nean?

A It's nothing to do with the nuscul oskel etal system

Q Were any ot her surgeries noted other than a cyst being
removed fromhis neck any time in the past?

A No.

Q Just go through -- you can read it, the history that

you took yourself, history of present illness, initial patient
visit?
Just so we're clear, I'"'mon your first note, Doctor.
A Yeah, | -- | was in the other section. |'mback to it.
Q Ckay.
A Yes.
Q So --
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A So -- so he -- so l'"'mgoing to read exactly what |
wote. That "Gordon Sayles is a 57-year-old who presents today
wi th neck and | ow back conplaints with a pain in the back being
t he nost severe."

Q Just go -- just alittle slower for the court reporter

A "The synptons began as a result of an el evator accident
May 11, 2018. They've been present for two and a half years and
becom ng progressively worse."

Q Just stop there.

What does the word "progressively" nean in ternms of
di sc issues? And why is that significant, if it is?

A Well, just as -- as you have worsening synptons, that's

366

progressively worse, it means that -- that they -- that they are

getting -- that the synptons are advancing, that they are nore
severe over tine. It is quite common for people to have a
progression of their synptons.

Q Ckay. Continue please, Doctor.

A That they have -- "He is currently having difficulty
working full time. At the tinme of the accident, he was working
as a New York City buildings inspector in a position that
required" -- "that did not require lifting. That he requires
assistance with activities of daily living, including chores,
lifting, and simlar tasks for which he relies on his famly.
And the synptons have inpaired his ability to sleep normally."

Q kay. We're not going to go through each of the
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findings. But when you go to -- did you do a physical exanf

A Yes.

Q And to both his neck and his back?

A Yes.

Q And going to those -- just taking everything in order

neck specific findings, what, if anything, was significant?

A Well, that he had --

Q If there is a word |ike "occipital," please define it,
so | don't have to stop you

A |'msorry. \Were --

Q Neck specific findings. It starts with "the patient's
neck painis."

A |*"msorry. | thought you were tal king physical exam

kay. So his -- he had neck pain that he rated 6 out

of 10. So we always ask people to use a scale from1 to 10,
where 10 woul d be the nost agoni zing pain you could have and 0

bei ng no pai n.

Q |'mgoing to do this to nake maybe it go quicker
MR MCRORIE: If |I can have Dylan -- it's in
evidence -- | don't know the pages. Plaintiff's --

THE COURT: You have to click on the bottom one.
MR, KULLER: Thank you. | appreciate the help.
THE WTNESS: Can we take a break?

THE COURT: Now?

THE W TNESS: Yes.
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THE COURT: We're going to take a five-mnute
break.

MR McCRORIE: You can shut that off then.

THE COURT OFFICER Al rise.

(Whereupon, the jury leaves the courtroomat this
time.)

(Wher eupon, a recess is taken.)

THE COURT OFFICER.  All rise. Jury entering.

(Whereupon, the jury enters the courtroomat this
tinme.)

THE COURT: Pl ease be seated.

Continued direct exam nation.

MR MCRORIE: Geat. [I'mnot going to go through
everything in the notes.

BY MR MCRORI E

Q So you stated the neck finding. Let's just do this
There is a pain rating that speaks for itself.

What are occipital headaches that the patient was
conpl ai ni ng about regarding the neck pain? GQccipital?

A They're very typical synptons that patients have when
they have an injury to discs in the neck. So the back of your
neck, the nuscles react, and you feel pain shooting into the
back of your head.

Q The -- what is -- what does it indicate when you wite

"patient reports clunsiness of the hands,"” and right after that,

368
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"wor seni ng of bal ance including instances of tripping,
stunbling,” with regard to neck pain?

A Vel |, when you have sone type of pressure on the spinal
cord, it's very common that people start feeling clunsiness in
their hands. W call that nyel opathy.

Earlier | was saying radicul opathy is sickness of the
nerve root. Melopathy is when you have sickness of the spinal
cord.

So if you have a disc that is damaged in your neck, as
in this case, and it's pressing on the spinal cord, it's quite
common for people to start feeling like they're | osing sensation
or function of their fingers, that they start feeling
cl unmsi ness, dropping things, difficulty wth coordination,
zi ppers, buttons, things.

And the sane thing is true with your feet. So your
bal ance can be off. And as we saw with exam ning M. Sayles, he
had poor balance. So it's really quite common for those people
to start feeling as though they have difficulty bal anci ng when
t hey wal k.

Q You' ve treated M. Sayles consistently from February of
2021 through present, correct?

A Yes.

Q Have there been nultiple instances in your
notes -- we're not going to point themall out -- where he has

tripped or fallen and reported it to you over the tine period?
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A | think so.

kay. Well, it'sin there. W'Il point it out.

Just going to the back findings, | would Iike you
to-- 1 would like you to assune there are 362 pages of your
notes. |'d like you to assune yesterday M. Sayles was
cross-exam ned by one of the defense attorneys, the attorney for
Schindl er, and he was cross-exam ned, and he said to M. Sayl es,
“"You told Dr. Gerling you can't do anything," and |'ve searched
t hrough PDF, both the words "can't" and "anything," and they do
not exist in your record.

But let's go to this record. It says here the patient
cannot wal k nore than a block without pain. The patient cannot
stand nore than five mnutes w thout pain.

Did he state that to you?

A Yes.
Q Did he ever state to you, ever, "I can't do anything"?
A | don't recall himsaying that.

Q And | asked you to | ook over your notes. Did you find
it in the 365 pages either the word "can't" or "anything"?

A No.

Q O anything referencing like that "I can't nove," "I

can't do anything"?

A No. | nean, | think that, you know, when peopl e have
severe pain, he -- he had 9 out of 10 pain. |[|f anybody's ever
had that, | mean, it can stop you in your tracks. You know, so
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you'll have nonments where you have agony; you'll have nonents
when you don't have agony. Certainly, we know that he could get
dressed and groom hinmself and things |like that, so he had
noments where he could do that. But it will stop you from doi ng
t hi ngs.

Q He was working, though, he told you, right?

A Yeah. So it will stop you fromdoing things. And it

will -- and certainly, you know, you could say | can't do
anything like -- just, you know, feeling as though you're
really --

Q But he didn't --

A -- stifled in your life.
Q Doctor, but you said he could say it. |Is there
anywhere in your notes where he said, "I can't do anything" or

does it state exactly what | just read to you?

A It does -- it does not state anywhere in the notes that
he cannot do anyt hi ng.

Q So prior neck and back history, what does it state
right there? The patient was what? You've already defined the
wor d.

A Sorry. Prior -- where are you?

Q Prior neck and back history, it says the patient was
asynptomatic in the neck prior to the accident?

A Correct. And it says that the patient had a history of

back synptons prior to the accident, a fall at work in 2015,
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treatment prior to this accident included physical therapy.
Q kay. So we don't have to go through it. You' ve told
t hem what di agnosi s is.

Wien you state "assessnment” or "plan" in your notes,
that mean what you are thinking it is and what the plan is,
correct?

A Yes.
Q On page 5, please?

THE COURT: Can | just ask one question?

MR. MCRORIE: Yes.

THE COURT: There are portions of the notes where
instead of like the regular type, it's italicized and in a
different -- in a different font or color. Wat is the
significance of that? Like here, under "physical exam" it

says in regular type "no, patient is alert and oriented,"
but then underneath, it has other information in italics.
THE WTNESS: So in this, it |ooks like

they're -- sone of the notes al nost hazier, alnbst nuted,
and other parts where it looks like it's bol d.

This -- where it's boldis just -- they're |ike the nornal
findings that you would have, and when there is something
that is abnormal, if it was color, you would see it would
actually be in red.

THE COURT: That would be red if it was the

original?
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THE WTNESS: It would normally be red. But
because it's printed in black and white, it looks like it's
just nuted. |If sonmething is abnormal, it would typically
junp out at you in a different color.

THE COURT: Under st ood.

So where it is initalics, it is abnormal?

THE W TNESS: Yes.

THE COURT: (Ckay. Thank you.

Sorry to interrupt. Please continue.

MR McCRORIE: No, no, of course, Your Honor.

BY MR MCROR E

Q | note very briefly, you tal ked about the -- did you
define the cervical, lunbar, and thoracal or thoracic -- did you
do that yet? Do that at the anatony.

Let's do this. What is a "straight leg raise test,"”
and what does "positive" nean, as opposed to "negative" in
medicine and in testing, it could be different than in regul ar
English?

A So. Wien we perform physical examnation, there are a
ot of different things that we do in order to try and nmake a
di agnosis to gather data about the person's problem You know,
just like if sonebody thought that you had an infection, they
m ght take a sanple of the tissue and culture it. Right? W do
different things to try and gather information on physi cal

exam nation. For exanmple, we'll ask you to nove your neck.
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W' || feel your neck to see if there is spasm and tenderness,
which he had. 1In the | ower back sane thing.

W al so exami ne the neurologic system And one of the
things that is found to be highly correlated wi th radi cul opat hy

is called a "straight leg raise," where you actually tension the
nerve by pulling the leg up in a straight position.

It's a physical examtest. |It's been done |ong before
the invention of the MRI. It's thought to be associated with
di sc herniations, conpressing a nerve root, or sone type of
stenosis on an irritated nerve root. And so even before the
advent of an MRI, people would have surgery based off of a test
l'i ke that.

Q kay. And so when it states a straight leg test is
positive or a Ronberg test is positive, "positive" neans what?
|t nmeans bad?

A It means that it's abnormal. It nmeans that it's -- it
has the finding that you would expect in sonmebody who had a
pi nched nerve. So he had a straight leg raise that really
supported the diagnosis that, yes, the synptomin his |eg was
bei ng caused by radi cul opat hy.

Q And you've -- we tal ked about this in preparation
What is a "Ronberg test"? You told ne what it was. Wat
significance, if any, does it have? And what was the result?

A Well, Ronberg is a test that we do -- sone of these

tests just have a person's nane who invented the test. So it
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doesn't have a like a logical nane to it.

But Ronberg is where we test the bal ance of a person by
having them stand with their feet together and | ook up with
their eyes closed. And -- and in this case, it was positive,
nmeani ng that he had poor bal ance, that it showed that he was not
able to sustain it.

Q And only because -- | know | said -- we're just going
to go back one page to the bottom cervical spine exam You
told the jury he had spasm You noted when the person has
spasm right? It says it right there?

A Yes.

Q "Cervical spine has |imted range of notion due to
tenderness to pal pation and spasm" correct?

A Yes.

Q Do you pal pate the spasn? And what does that nean?
Can you feel it?

A Yes, it's sonething that you actually feel. Everybody
has experienced a spasm somewhere. |It's -- for exanple, your
calf mght have a spasm and you feel it, and the nuscle is
tight and it hurts. [It's involuntary. You don't control that.
It's sonething that you definitely don't want to have.

It's very common when people have an injury in the
spine, that the spine protects itself by spasm ng, so. It
tightens up the structures around it to try to keep it stable.

Q When you say you can't control it, you can't fake a
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spasm correct?
A No.
Q So you, the doctor, feel it. So does that make it
obj ective or subjective?
A Obj ecti ve.
Q And what does spasmindicate to someone when
you're -- when they've been conplaining? Wat does it indicate
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to you, as a spine surgeon, when they've been conpl aining of two

and a half years of radiating neck pain down their left arm and
they haven't yet had the MRl test? What does that indicate to
you?

A It supports the notion that there is an injury to that
area. And that that area could be correlated with the synptons
he' s havi ng.

So in this case, he had synptons that are really
pat hognononi ¢ or very characteristic of somebody who has a
radi cul opathy. And the fact that he had these findings in his
neck supports the fact that he has a disc injury or sone type of
injury in the neck that is causing the -- the nerve to be
pi nched or irritated.

Q And you noted the sane in the thoracic and lunbar, in
t he | ow back?

A Yeah. So, for exanple, it could be a disc herniation.

It could be a broken bone that's pressing on the nerve. It

could a lot of different things that are in there, and you would
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have a spasm and you woul d have tenderness.
Q kay. Let's go to page 5, quickly.
MR MCRORIE: Sorry, Dylan.
BY MR MCROR E

Q You ordered tests after the first visit on M. Sayles,
correct?

A Yes.

Q Just tell the jury the names of the tests, the body
part, and then we'll nove on to sonething el se.

A So we -- we ordered a new MRI of the cervical spine in
order to determ ne the source of the radicul opathy and the pain
in the neck.

And a new lunbar MRl to determ ne the source of the
radi cul opathy. And because there had been a prior MR that
showed a herniation, we wanted to see an update on the status of
t he spi ne.

Q Very briefly, what is the purpose of a board-certified
spi nal surgeon or any surgeon doing what is called serial MIs,
taking MRIs every few years when there has been a trauma? Wat
is the purpose of that?

A Vell, it's a way of follow ng the progress of sone type
of issue. So just like you' d go back and check in, well, you're
checking in by looking and seeing what's in there to see if
anything got worse or if there is progression.

Q |s there any other way to see what is going on, whether
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or not a disc has progressed or it's broken down?
A It's the -- it's the main, primary weigh that we use.
MR McCRORI E: Page 6, please.
BY MR MCROR E

Q Still on -- okay. | want to ask you, you have a
section called -- it's --

MR MCRORIE: On the top, please.

Q You have a section called "causation.”" This is not t
part -- we're only going to do it on this one. W're not goin
to ask you your opinions yet. This is just fromyour note.

What did you, on the first visit, state the causation
of the neck pain was and the neck injury?

A It says, "As the patient was asynptomatic in the
cervical spine prior to their injury, it is my professional

opinion, within a reasonabl e degree of nedical certainty, that
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the injuries above, recommended treatnents above, and resultant

disability are directly causally related to the above-stated
acci dent . "

Q And woul d that causation change if it was an
understandi ng el evators don't hit the bottom-- would that
change if it went from23 floors to 9 or 10 down to 4 and

abruptly stopped? Wuld that change your opinion?

A No.
Q And what is "spondylolisthesis,” spelled -- if the
court reporter needs -- it's up there?
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It's when the bone is shift.

And where did he have spondyl ol i sthesis?

> O >

I n the neck.

Q Regardi ng the causation of the lunbar injury and
synptons, if you go to the bottom fromthe very first visit,
under standi ng he told you about prior back problens, prior back
injury, and prior back pain, what did you say the causation was
fromthe beginning of your treatnment through today to his | ower
back?

A That -- that it was a severe exacerbation of a
preexi sting condition.

Q What does "exacerbation" nmeans?

A It neans it gets worse. So you had a problemin your
shoul der and you were living with it and it's fine and, all of a
sudden, you have a fall, and you have a severe, dramatic
wor seni ng where you now have a rotator cuff tear, that would be
an exacerbati on.

Q Wul d that indicate to you that he both had an
exacerbation of old injuries plus newinjuries fromthe
condition, the trauma, the accident?

A Yes.

Q And you didn't make an opini on about the shoul der
anot her doctor was treating himfor the shoul der, correct?

A Yes.

Q O was going to.
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If you just go to the first note on the 6/15,

very next note. Four nonths later. Your notes are in
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it's the

evi dence.

W can see each note is around 18 pages. How many tinmes you've

seen him but it's a fewtinmes a year, correct, that you see

hi n®?
A | believe so.
Q You don't see himnonthly?
A No.
Q And maybe around times of surgery, you see himnore

often. But otherwise it's four, six nonths, things like that?

A It's pretty comon.
Q kay. So you had ordered an MR, true?
A Yes.

Q And you had -- did you interpret the MR yourself to

t he neck?
A Yes.
Q Did you interpret the MRl yourself to the back?
A Yes.
Q So -- okay.

When you ordered the MR, your notes are in evidence,

and you're the only one who knows -- | would like you to assune

that there is a facility called Lenox Hi |l Radiol ogy.
wel | -known facility throughout the city, right? A lot
send their patients there?

A It's probably the largest in the nation.

A pretty

of people
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Q Okay. And you don't -- so you ordered these MRIs from
Lenox Hi Il Radiol ogy, true?

A | ordered the MRI. | didn't dictate that the patient
go to Lenox Hi |l Radi ol ogy.

Q Ckay. There is -- yesterday, the -- M. Sayles was
cross-exam ned as to whether or not you, Dr. Cerling -- your
nane is on the report ordering the March 2021 | unbar MR
whet her you wanted that conpared -- the attorney said -- to
another MRI. But the report says radiograph.

Tell the jury again if there was a radi ograph taken in
2014 of M. Sayles's lunbar spine?
What is a "radi ograph"?
A It's an x-ray.
kay. So that is what the report says. So did you
even know whet her or not he had an x-ray to his back in 20142

You knew about the 2015 accident, right?

A Yes.
Q If -- if Lenox Hill says that they're conparing
it -- there is no conparison on the report, but they say they're

going to conpare it to a 2014 radi ograph. Was that significant
to you that there was a radiograph in 2014 to his back, know ng
that he already told you about the other stuff?

A It's -- just it's normal. |f sonebody has back pain,
if they have back pain, it's not unusual for themto, at some

poi nt, get an x-ray.
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Q But you didn't order a conparison to it? Wuld
any -- would a spine -- would you ever order a conparison of an
MRI to an x-ray?

A We don't order any conparisons from-- from radiol ogy
facilities. W will order new studies. And if they have in
their record a prior simlar study, they may put in there that
they do a conparison. They may | ook at the two and conpare them
to say whether or not they think things have changed.

It's unusual though to have an MRl report say that they
used an x-ray for comparison. | haven't seen that before. So
|'mnot sure why they did that. But it's -- it's really not
rel evant to ne.

Q kay. Can you tell the jury, when treating spine and
if there is multi trauma, if sonmeone has injuries to
extrem ties, the shoulder and the neck, what is the differential
di agnosi s and what does that -- those terms mean when deal i ng
W th soneone who is conplaining of shoul der pain or neck pain

after a jolting injury?

A |"msorry. Sorry.
Q | f you could turn the ringer off.
A You know, it was off. | think though it's

br eak-t hrough when ny daughter calls ne.
Q | had to also shut mne off. 1t happened yesterday.
SO -- so -- I'msorry. The question was differential

di agnosi s, soneone clains a jolting injury --
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A Ri ght .
Q -- acceleration, deceleration. They previously had

ri ght shoul der pain and neck pain; they conplain of just
shoul der pai n.
(Wher eupon, the court reporter seeks a
clarification.)

Q Just what is the differential -- what do you do as a
Spi ne surgeon or an energency room doctor when someone is
conpl ai ni ng of shoul der or neck?

A Vell, it's extrenely common. Peopl e conpl ai n of
extremty synptons that are froman injury to the extremty, o

it could be fromneurol ogic synptons, the radi cul opathy causin
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synptons in the extremty. So sonebody has a herniated disc and

they may present with just leg pain first, you know, or arm pain

first.

So it's really standard and normal when sonebody has
shoul der pain to think, okay, is this comng froma nerve pain
or isit comng froman underlying structure in the shoul der
that's been injured?

Sonetines it's both. | nmean, if somebody has a
substantial injury, it's not uncommon to have injuries to both
structures.

Q And before we have you tal k about MRI's, anatony,
whether it's the spine, the knee, the back, the shoul der, what

does the word "degeneration” nean as it relates to bones,
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| iganents, and every body part?

A Degeneration is the natural aging process of any
structure in the body. Right? So, you know, as your body ages,
parts of the structures will -- will age and they will have sone
type of wear and tear.

Joints in the nuscul oskel etal systemvery classically
will wear down just |ike any nechanical things, just |like a car
or whatnot, an appliance. As things have daily wear and tear,
they start accunul ating aging, which will translate to some type
of breakdown of the structure.

So in discs, they will start having sone hei ght | oss.
They' || start losing fluid content. They may start pushing
outwards or bul ging. They may have spurs or whatnot.

Q | s that desiccation, when the water or the water
content loses its height in a disc?

A Yes. So that is part of the normal aging process. But
of course the normal aging process is relative to daily wear and
tear. |If you have a nore substantial wear and tear, i.e., an
injury, it's really quite common for that site to age at a nuch
nore accel erated pace of course.

Q Does degeneration equal pain and synptons?

A Not necessarily.

Q And can trauma nmake previous degeneration synptomatic?
If it was asynptomatic, can it nake it synptomatic?

A. Yes.
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Dependi ng on the person's age, depending on their

particul ar degeneration in one body part or the other, can the

| evel of degeneration nmake soneone nore susceptible to receive
an injury than other people?

A Yes.

Q And does every human being wal king the earth over the
age of -- in their 20s, 30s have degeneration in their body?

A Yes.

Q In their discs?

A It's normal.

Q In their spine?

A Yes.

MR MCRORIE: If we can -- with the Court's

perm ssion, |I'mjust going to hand the doctor the nodel, and

we'll put up 1. It's just for ID. It's not evidence,

Your Honor. It's the anatony of the spine on consent.

Can | hand this to the doctor?

Thank you, Oficer.

(Handi ng.)

(Wher eupon Exhibit 1 was published to the jury.)
THE COURT: And the Court notes that the diagramis

bei ng di spl ayed as wel | .

BY MR
Q

M CRORI E:

These are both for denonstrative purposes, we discussed

that we're going to be using them
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|"d like you slowy, succinctly, to tell the jury the

anatony of the spine, the bones, the nerves -- you said you
wanted to do it before. | would like you to talk to them
about -- because they're going to be seeing VRI and x-ray filns

that kind of ook Iike the diagramup there. And tell them what
sagittal, axial, nerve root, disc, you can use -- and whatever
you're doing, tell the record what you're doing, but explain to
the jury, please.
A Ckay. Well, it's alot. R ght? You can see it's

rel atively conpl ex.

But the reason that it's confusing is that normally
when you see a skeleton, there is a ribcage, and there is a
brain, a head. Right? And there is legs. In this case it's
the pelvis with the tailbone. And then the entire spine from
t he base of the skull all the way down to the pelvis. Okay?

The spine has bones in it that are separated by joints.
And obviously the reason for that is to give us flexibility. If
it was all one bone, then you would have -- you would be stiff.
| f you didn't have bone, you would be |inp, and you woul dn't be
able to support yourself and stay upright. So this is the
body' s conproni se.

And the joints between the bones are typically a disc
in the front, and then in the back are two joints called the
facet joints.

So if you look at the diagram the nodel up here, it's
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on the screen, the cartoon on the right side, you can see
actually a cross section where it's actually sliced through the
spine at different |evels.

The termcervical is there. Cervical is a very conmon
term It's used for the part of the spine that is above the
ri bcage. Okay? So we call that the cervical spine.

The part of the spine where the ribcage is comng off
the spine has a different structure to it because of the ribs.
So we call that the thoracic spine. So that is what you would
consi der your upper back.

And then below the ribcage, those discs do not have the
structure of the ribs on them They do not have the support and
the stability that the ribcage gives them So those are called
t he | unbar spine. GCkay? So you've heard those terns before.

In the diagram up above, you can see an exanple of a
cervical spine level, and the one below on the right is a | unbar
spi ne | evel

So if you slice through it in cross section, in the
cervical spine, you can see the disc in the front. And if |
touch it -- | don't knowif | can use a cursor, no? No.

But --
Q Describe it because we don't have you --
A Ri ght.
In the front you can see the sort of pink ring

structure that has jello -- it has jello in the mddle of it
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that | ooks gray. Gay. That's the disc.

And it's normally sort of a jelly bean-type shape,
allowing for a space imediately behind it which is called the
spi nal canal

And that spinal canal behind it has a yellow structure
init. That yellow structure is the spinal cord. And
the -- the spinal cord normally has space around it in order to
allowit to have cushioning and for when you nove, for the
spinal cord not to get danmaged.

Q If | could just ask you, this just for -- the spina
cord, the solid spinal cord is connected to the brain, yes?
A Yes.

Q And it goes fromthe brain down through the bottom of

the spinal -- the spinal --
A Correct.
Q Ckay. If you could tell the jury, just because we see

a lunbar vertebrae, a cervical vertebrae, can you tell them what
t he "cauda equina" is and whether or not the spinal cord remains
a full spinal cord down the whole spinal cord, or does it do
somnet hi ng el se?

A So once it gets down further -- this diagram does not
show it very well. If you |look on the left side, there is a
skul I, and then can you see the yellow spinal cord com ng out of
the skull. This is a side view of the entire spine. So if you

took a saw and cut through the spine here, like this
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(indicating), and you were looking at it fromthe side, you're
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seeing the bones that have been cut in half, and you're seeing a

transsection through the mddle of the disc, right? So
you're -- that pink structure, that is the disc is being cut in

hal f.

And so you're looking at -- you can see the spinal cord

com ng down. And as it goes down, you can see that the
bones -- each one has a nunber and a letter on it.

So when they have the letter "C'" in the front, that's
because they're part of the cervical spine.

And to help us identify the individual spots where
there could be a problem and in order for us to all be on the
same page, when we're describing something, we want to
i ndi vidually nanme each bone. So the way we do that is by
nunbering them

So fromthe top, the very top bone in the cervica
spine is the C1 bone. And as you go down, you go -- it goes al
the way down to C7, which is the bottom bone in the cervica
spi ne.

Then it switches to thoracic spine. And you can see it
in the beginning of the name for the bone. So the T1 would be
the first bone at the top of the thoracic spine. Ckay.

And as we go down the thoracic spine, they're nunbered

all the way through T12 because there are 12 ribs and 12 bones.

And then we enter the lunbar spine. So the L1, L2. L1
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is the first lunbar bone and it progresses down to L5. Ckay?

And the spinal cord, as it passes through that area, it
actually ends. So when you're very young, the spinal cord goes
all the way down to your tailbone. As you grow into adulthood
and your spine grows, the spine cord actually -- it -- it -- it
doesn't grow in the sane way. So because it doesn't continue
grow ng, it doesn't keep up with where the bones go.

So it actually ends around L1, L2 in the adult. So in
the adult, your spinal cord doesn't actually go all the way down
to your tailbone. It stops around L1 and 2. And then
thereafter, it is just nerve roots that are comng out of it.

So up higher than -- like where the spinal cord is, the
spi nal cord has nerve roots comng out of it. So if you |ook at
the cervical vertebrae in the top right diagramwhere you can
see the pink disc that is a ring, you see the spinal cord down
bel ow. You can see a nerve root that is gray comng out to the
sides on either side.

| f you want to use the cursor to show that.

So that is the nerve root that he's outlining right
t here.

In the | ower spine, when you get past the spinal cord,
t hose nerve roots are still comng out of the spinal cord, and
it's called the cauda equina, and it comes down and passes out
the holes in the | unbar spine.

Q Latin for "the horses tail." And it |ooks like a
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horses tail rather than a full spinal cord on the MR, true?

A Yes.

Q Ckay. So the spinal cord is solid up at the top
connected to the brain, and there -- lower it's Iike a w spy
horse's tail. |Is that the reason that you can give a woman
during child birth an epidural w thout fluoroscopy, they're not
going to sever the spinal cord, right? There is no cord. But
up top, if you're going to do epidurals, you need fl uoroscopy
x-ray to make sure you don't pierce the spinal cord. True?

A Yes. And if you |l ook at the diagramon the bottom
right, where you see the lunbar vertebrae, so you can see that

it's considerably bigger. It's a big pink ring with ajello

391

nucleus in the mddle of it. And behind it is a cut through the

spinal canal. And you can see that there really is no spina
cord there. |It's the nerve roots now. It |ooks |ike spaghetti.

It's passing through, and it cuts in transsections, so you're

seeing the spaghetti passing through the [unmbar spine. And then

it exits out those holes called the "foranen."

Q If that disc that you' re | ooking at on either the right
side or cervical herniates out past the pink and presses on
either the left or the right exiting nerve root, is that what
causes radi cul opat hy?

A Yes.

Q And if the cervical vertebra is -- if the herniation

| eaks out and it actually conpresses the spinal cord, is that
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what causes nyel opat hy?

A Yes.

Q Can sonmeone have bot h nyel opat hy and radi cul opat hy
pressing the cord in one or both of the exiting nerve roots from
a herniated disc?

A Yes.

Q |s that what M. Sayles had?

A Yes.

Q And can a disc herniate to the left, right, or behind,
be herni ated but not touching anything and therefore no
synpt ons?

A It can.

Q So because we're going to nove to MRIs soon and this is
what MRIs | ook Iike, correct? Sagittal view. W have the side
where you can see the discs and the bone, true?

A Sagittal viewis the viewon the left side where you
can see | ooking fromthe side.

Q And the axial viewis if you --

A Yes.

Q -- took a slice of each level -- | don't know how it
does that, but it takes one |evel and noves down, takes the next
| evel and keeps goi ng down --

A Correct.

Q -- as if you're | ooking dowmn soneone's head?

A Correct. There are slices on the right side that is
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somewhat what the MRl |ooks like in the axial.

Q To save tine we're going to show the jury some limted
views but the views that show your findings, correct?

A Yes.

Q How many views on a typical MR are there?

Cervical -lunbar? How many pictures are taken?

A It depends on the area that's being imaged. They
can -- they can create anything that they want. |n general,
there is nornmally four different series that are done. Two of
the sagittals and two of the axial series. And within each one,
there i s somewhere between 10 and 15, nornally, slices through
t he spi ne.

Q Wth hundreds of inmages, correct?

A Yes.

Q And the MRI, for those having been in one, it's a
circular -- it's taking a picture in a 3D fashion and goi ng
around, correct?

A Yes.

Q Such as if -- if ny elbow was a herniation, and we're
behi nd here, on sone views you're going to see it, because it's
taking a picture then noving, taking a picture, then noving, but
on sonme views -- like an eclipse -- you won't see it, correct?
You won't see it the same? It appears different as you get to
different -- they call it "slices," true?

A Right. So as you slice through a structure, you
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sonmetines get the slice right through an abnormality, but
sonmetines you'll be on one side of it, and you won't see it.
You'll be on the other side of it, and you won't see it. It's
only when you go through it that you'll see it.

So the slices are not continuous, they're discrete

slices, just like if you can inmagine a cake that has a little

baby in it, like the Mardi-gras indication that have the little
baby init. |If you slice the cake, and sonebody is going to get
the baby -- | don't know if sonmebody has ever seen that. But

you don't necessarily see the baby when you're doing the slices.
Sometimes you have to eat the cake to find the baby inside of
the slice, if that makes sense.

Q |'mgoing to -- is there anything else -- we can al ways
conme back to it.

I's there anything else to tell the jury about the
anatony of the spine? Did you tell them-- | think you told
t hem t he bones.

What are the discs referred to when you say ¢4-5, C6-7,
L4-5; why is the determnation of two, l|letter and nunber?

A So | was saying before that in order for us to be able
to have a discussion and make di agnosi s about individual sites
within the spine, we have to nane each structure. Right? And
so nam ng the bones, we nanme them by the nunbers in order, al
the way fromCl to C7.

The di sc between a bone or the joint between bones wl|l
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be named according to the bones it's in between. So if it's the
di sc between the C2 and the C3 disc -- C2 and C3 bone, we call
it the C2-3 disc. |If it's the disc between the C4 and C5 bones,
we call it the C4-5 disc.

Q So is there anything else -- you can put the nodel down

and keep it next to you if you need it.

MR MCRORIE: |'mgoing to nove to a
different -- for the anatony and the conditions, if you
could put up 4 -- it's for identification only -- cervical

radi cul opat hy.

Thank you. | can hang it on there.
Thank you, officer.
(Handi ng.)

BY MR MCRORI E

Q Ckay. As succinctly as you can, we now see this is an
illustration of radicul opathy. You can tell themwhat they're
seeing on the right and why the person's armis colored from al
the way up at the neck all the way down to the hand.

A So thisis a-- an illustration of a radicul opathy
caused by a disc herniation. On the right side is a view from
the transsection or the cross section of the area where the disc
i s damaged.

You can see that normal round structure of the disc but
then there is a rupture through it where sone of the ge

material is pushing backwards. And it's pressing on that nerve
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root. That's why it says -- it's sort of red. This because
it's showng inflammtion of the nerve root. That nerve root,
in this particular exanple, goes down the arm okay. This is
very typical

So if you ook at the structure on the left side, it's
showi ng the distribution where the patient m ght have the pain,
t he nunbness, the weakness.

So they feel those synptons and experience those
synptons in the armeven though the disc is causing the synptom
in the neck.

Q Is it conmon for the radiating synptons to not occur
i medi ately for 24 hours, weeks |ater, days |ater?

A Yes.

Q And once a disc is either asynptomatic and aggravat ed
or if torn traumatically, does the fluid come out |ike a water
bal | oon, or can it come out over tine, days, nonths, years, and
it can cone out in differing degrees?

A Well, there are a couple of different factors here.
One is the anmount of pressure that is exerted on the structure.
So when that disc is comng out and pressing on the nerve, it
causes pressure.

And so if the -- if sone of the disc conmes out and it
presses on the nerve, it may stop the nerve fromtransmtting
some of the information through it, |ike sone of the fibers may

not be able to function.
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If it presses harder and harder over tinme, which it
often can, you'll have nore and nore progression of synptons,
just like he had a progression of his synptons.

And the other thing is that not only is there pressure,
but there is also inflammation. W tal ked about that earlier.
So the actual gel inside of the disc is very irritating. And it
irritates the nerve. So it can actually burn it.

So even if it's not pressing on the nerve, even being
besi de the nerve over a course of time, the irritation fromthe
enzynes inside of the disc can start inflamng the nerve root
and causi ng radi cul opat hy.

And, obviously, as you have inflammtion, you' re going
to have swelling. The nore swelling you have, the tighter the
area wll get, and the harder it is for the signals to get
t hrough the nerve, and the nore likely you'll have a
radi cul opat hy.

So a lot of different things are comng into play. You
wi Il have the direct pressure. You have the inflanmation, which
is causing chemcal irritation and causing difficulty for
signals to get through and causing synptons. And then you have
the inflammation causing swelling which, in and of itself, can
cause secondary pressure on the disc, that can be del ayed as
well. And over time gets worse and worse and worse.

Q "' mjust going to show you another illustration. 1It's

denonstrative only. You discussed the differential diagnosis.
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You sai d the shoul der and neck are common.
THE COURT: It's Nunmber 3. And we're just going to

go -- that is Nunber 3. But just nove to Nunmber 2 for a

second and cone back

(Wher eupon Exhibit 2 was published to the jury.)

Q And you used the word "dernmatone" before. So you have
this illustration, if you wanted to go back, discussing
dermatome. But we're going to go back to the cervica
radi cul opat hy versus the neck. Tell nme what dernmatonme neans?

A Right. So this -- this cartoon gives you a description
of where the patient will feel radicul opathy based of f of which
nerve is being pinched. So it's not exactly identical in every
patient. There is variation between patients. But this is
very, very typical

So if you have a C5-6 disc herniation pressing on a
nerve, you will feel the synptons in the shoul der and trapezi al
area, where that blue area is to the left. That is common.
There is variation. There definitely is difference between
different people. But this is very typical.

And these maps of where the nerves are distributed are
call ed dermatones. Ckay. So the dermis your skin, right?
Your derms. And "one" is saying it's the region of the skin
where it's affected.

So -- so in this case, the shoulder, you can see is

affected by the C5-6 disc herniations and al so C4-5 disc
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herni ations. So they would cause a neck pain and then it
radi ates into that area.
Q And are those levels -- was M. Sayles affected by
t hose | evel s?
A Yes.
MR McCRORIE: (kay. Just go to the radicul opathy
for the neck please, Dylan.
It's the next one.

BY MR McCRORIE

Q So this is -- you described it before. But if soneone
has a 5-6 up there -- | think that is the one it is -- the nerve
root, they will feel -- they can feel pain where?

A I n the shoul der area.

Q And if they al so have a shoul der issue, would they feel
pain in both? And would it go, you know -- could it feel -- in
t he begi nning stages, first the neck, then the shoul der, and
t hen back to the neck, and then both?

A Yeah. | nean, there are different presentations.
Everybody kind of has a different nmechanismof injury. So
dependi ng upon what structures are pressed on or danmaged, you
can have nore synptons fromthat area first. |It's very, very
common for people to have a shoul der injury and a radicul opat hy
comng fromthe neck. It's very common for people to feel
shoul der pain first that's comng froma radi cul opathy fromthe

neck. So these are all different scenari os.
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Q And if radicul opathy starts in the neck and goes down
to the hands, does that tell you it's comng fromthe neck or
t he shoul der, those -- that specific synptonf

A Wll, there are a ot of synptons that are nore
characteristic of a disc herniation in radicul opathy than of a
joint injury. So, for exanple, when you injure your shoul der,
you don't typically have nunbness. GCkay. That is typically
sonmething that is a neurologic finding.

| f you have pain going past the el bow, that is not
typically comng fromthe shoul der

Now, there are differences; different people have
different things. But nore commonly, when you have an internal
shoul der problem it wll be on the outside of your shoul der
area goi ng down your arm toward the el bow but not past the
el bow.

Q We're just going to show you a very sinple one we've
tal ked about with you.

Lunmbar radicul opat hy. What does the word "sciatica"
nmean? And is it synonynous w th radi cul opat hy?

A So sciaticais a non- -- typically, a nore |aynen's
term a non-nmedical term It's a general catchphrase for
neur ol ogi ¢ synptons and usually neurologic pain. It is
typically associated with a radicul opathy that goes into the
| egs.

And when you have a radicul opathy going into the |egs,
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just like the shoul der dernmatones we saw before, the | egs have
the sane thing. They have dermatones as wel|l.

And the nost comon areas that are affected are usually
t he outer thigh, going dowmn to the anterior, the shin, and the
top of the foot, just |like what M. Sayles had.

And so this illustration on the right side shows the
di stribution sonmebody m ght have of pain froma sciatica going
down the buttocks, the back of the leg, to the calf, to the
foot. That is a nore conmon S1 dermat one synpt om

The reason it's red is because that is sort of where
t he person m ght feel nunbness or pain.

Q And it would start at the top and go to the bottom it

doesn't skip. It's like electricity, right?
A There is a -- there is a variation fromperson to
person. It's not a hundred percent with every person.

Q Fromthe very first visit through today, did you know
that M. Sayles suffered fromdi abetes well before he saw you?
Yes.

Did you know that he suffered from di abetic neuropat hy?

> O >

| know he had been diagnosed with that in the past.

Q And can you tell the jury the difference -- the -- he
descri bed the diabetic neuropathy is down in the foot, like a
fuzzy feeling comng up, and it's like the foot is asleep, and
the radicular painis |like electric pain going dowm his |eg?

A Correct. They are different.
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Q Can you tell the jury what the difference is, and what
about his conplaints made you call it lunbar radicul opathy?

A VWll, | nmean, there are a variety of things. First of
all, the conplaints thenselves are nore characteristic of
radi cul opathy. And then also the physical examfindings are
nore characteristic of a radicul opathy. And, you know, diabetic

neuropathy typically is bilateral. Okay. It --

Q And in this case, that is the case. He told you he had

bilateral it's inthe -- a lot of the records, bil ateral

di abeti c neuropat hy?

A Right. But he did not have synptons in his |left side.

It was -- his synptons were nore characteristic of a unilatera

radi cul opat hy.
Q Under st ood
A Ri ght.

And so if it was diabetic neuropathy, that

woul d -- this would be an unusual presentation for a neuropathy.
Q In fact, the diabetic neuropathy was in his feet, not
his arms, not his hands. It had nothing to do with his cervical

or arns, correct?

A Correct. And diabetic neuropathy does not normally

present this way.
Q Just before we have you do the interpretation

filme and a little later on the opinions, you have revi

of the

ewed all

of the records in this case that at |east that we gave you or
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that the client has given you over the course of time, correct?

A. | believe so --
MR, SCHI FERL: (bjection, Your Honor. None
di scl osed about review of other records.

THE COURT: Sorry? |'msorry?

MR. SCHI FERL: None disclosed with regard to revi
of other records that were not his.
BY MR MCRORI E
Q You're a treating physician --
THE COURT: | don't understand the objection. Ar

you objecting to the question?
MR. SCH FERL: Correct.
THE COURT: Are you rephrasing your question?
MR. McCRORIE: Yes.
THE COURT: Ckay.
MR. MCRORIE: Yes, Your Honor.
BY MR MCROR E
Q Did you review the records of the initial emergency
roon? | said it before; you said yes. The accident report,
just what he conpl ai ned of, what he first felt, Dr. Man,
Dr. Demesmin, that's it, maybe other things but just those for
t he purpose of the question.
Did you | ook at those --
A Yes.

Q -- University Pain --

ew

e
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A Yes.

Q And were you aware, as indicated on his accident report
before he went to the emergency roomon the date of the
accident, that after the el evator bounced -- nothing happened
but it bounced on the floor before he -- it says right here, it
bounced on Fl oor 15, then he went to 14, and then it dropped
down to the 4th floor?

MR. SCHI FERL: Just for the record, when he says

"it says here," is that Exhibit 9? | can't see.

THE COURT: He's reading off of 9A, which is --
MR SCHI FERL: Thank you, Your Honor.
MR MCRORIE: Sorry about that. | didn't want to
put this one up.
BY MR MCRORI E

Q In any event, his injuries as described within an hour
or two of the accident, before the enmergency room are "neck,
| eft shoulder, left arm |ower spine, and lower left leg." And
he signed it on 5/11/18 before going to the energency room
You're aware of that, correct?

A Yes.

MR MCRORIE: And if you could just pul
up -- this would be emergency rooml think it's.

MR KULLER 1.

MR MCRORIE It's what?

MR KULLER 1.
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MR MCRORIE: Plaintiff's 1 in evidence.
(Whereupon Plaintiff's Exhibit 1 was published to
the jury.)
MR MCRORIE: If you can just go -- we'll start on
page -- we won't go through everything. Page 25.
BY MR MCRORI E
Q Are you able to -- let nme see what page that is.
MR MCRORIE: 25. Page 25.
So if you can nake that |arger, Dylan, on the top
and then I'Il figure out where I"'mat. Even larger. GCkay.
BY MR MCROR E
Q Do you see, this is energency room Do you -- you said
you worked in enmergency roomns, correct?
A Yes.
Q When the energency roomtal ks about soneone's cc or if

they wite "chief conplaint,” what do they do in an energency
room when soneone comes in? And they're calling this Trauma 4.
You said you worked in Trauma 1, 2, 3. But they're calling this
Trauma 4. Wiat is the chief conplaint when speaki ng about chi ef
conpl ai nt ?

A It means that the worst thing that they' re conpl aining
of .

Q And in your review of the record, what is the worst

thing he was -- when | say "he," M. Gordon Sayl es was

conpl ai ni ng about throughout the energency roonf
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A VWl l, he had a few things he conplained of. But he
conpl ai ned of back pain, armpain after an injury.
Q Ckay. And that says "lower back pain and armpain."

What does armpain tell you?

A It's very non-specific.

Q Ckay.

A It's neant to be, though. This is just a global, vague
comment. So -- sO -- it gives people perspective. That's all.

Q And in this one, it's pre-assessnment note in something
called "triage." And it's a nurse he's speaking to. It says
Nurse Bal |l ard?

A Correct.

Q At |east there it says "lower back and arm pain after
dropping 5 flights in an elevator," yes?

A Yes.

MR MCRORIE 27, please. Two nore pages.
BY MR MCROR E

Q And in your -- you said your notes have it, but have
you seen nedi cal notes fromthe energency room from other
doctors that have incorrect information, just they took the
history wong and it's not --

A Yeah. | nmean, just -- there is some difference in the
way people recorded it.

Q kay. In any event, this one -- this is actually the

doctor doing this. And he says that M. Sayles was doing
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mai nt enance on the elevator. Do you see that?

A Yes.

Q Ckay. M. Sayles never told you he was doing
mai nt enance on that elevator, did he?

A | don't think so.

Q It says that he fell five floors and stopped on the
10th floor and his body jolted. Do you see that?

A Yes.

Q And here, instead of armpain, it is saying "l ower
ack" -- back, | presume -- "left shoulder and left leg pain."
Do you see that?

A Yes.

Q kay. And on the bottom it talks about "left-sided
pain. Left-sided pain and back pain." |Is that -- can you tel
what part of the body they're tal king about when they say
"left-sided pain"?

A Yes.

MR. McCRORIE: The next page, page 28.
BY MR MCRORI E
Q This entire note --

MR MCRORIE |If you can nake it bigger, please,

Dyl an.

Q -- was read yesterday except for one line, they read
the whole line. And it says that he was -- it says a | ot of
t hi ngs.
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But it says, "DM presenting with diffuse back pain and
| eft shoul der pain after an elevator m shap.” Wat does
“di ffuse back pain" mean?

A It means it was spread out.

Q This one al so says that he works as a mai ntenance
wor ker at the building.

And then it says he was in an el evator, which was on
the 14th floor, and it felt like it free-fell, and it stopped
sonewhat abruptly on the 10th fl oor.

Do you see that?

A Yes.

Q | s stopping abruptly what you neant before in mechani sm
of injury, neaning an accel eration decel eration?

A Yes.

Q Does it make a difference when an el evator feels |ike
it's free-falling, going faster than it should and it stops
abruptly whether it's 10 floors? 4 floors? 5 floors? Can they
all cause injury, strain, sprains and other things?

MR. SCH FERL: (njection. Foundation.
THE COURT: Sustained. |It's also a |eading
questi on.
BY MR MCROR E

Q Here it states, "Two of the five people in the el evator

fell to the floor, fell down." Do you see that?

A. Yes.
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Q That is the part that wasn't read yesterday. But that
i s what happened. It stopped abruptly, and two of the people in
the elevator fell down.

M. Sayles didn't tell you he fell down. He says he
braced hinself, correct?

A | believe so.

Q And can an energency roomdoctor -- | think this is an
attending. Can he ever know that other people in that el evator
didn't treat -- didn't go sonewhere else, didn't go to their own
doctor? It says they didn't conme to the hospital by anbul ance?

MR. CASCONE: bjection. Calls for specul ation.
SCH FERL: And --
MCRORIE: | --

SR

SCHI FERL: Pl ease, |let me object, Counsel. As
wel I - -

MR. MCRORIE: Yes.

MR SCHI FERL: As well foundati on.

THE COURT: The objection is sustained.

Can | ask -- can | interrupt to ask one question?

MR. McCRORI E: Yes, Your Honor.

THE COURT: On the earlier page we were | ooking at,
| think it was page 25, it said the patient was unable to
self report. Can you tell us what that nmeans?

Maybe you want to show it to him

MR MCRORIE: 257?
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THE COURT: Yes. It was where you started, where
you -- further down. Further down. Yeah. There.

What does that mean "patient unable to give self
report"?

MR MCRORIE: It's under "pain screen," right?

THE WTNESS: Are you asking ne?

THE COURT: Yes, please.

THE WTNESS: |'mnot sure. | -- it could nean
di fferent things.

Usual ly what it neans is that the patient is not
conscious or that they're not able to describe their injury
or their pain. But it contradicts because it says that
above that "Are you having pain?" "Yes."

So maybe -- maybe the patient -- maybe they were
aski ng questions that the patient didn't know the answer to
and said, "I don't know." And they clicked that box or
checked a box that says didn't --

MR. McCRORIE:  Your Honor, above that it says "l ow
back pain and armpain.” And it says exactly how and why he
was feeling that.

THE WTNESS: It contradicts because it al so says
"Are you having pain?" "Yes."

So maybe it's just that the patient didn't have a
good answer for what the triage nurse was specifically

asking him Maybe what the characteristic of the pain was.
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And he said, "I don't know," so she just clicked that.
THE COURT: Thank you.
MR MCRORIE: 30, please.
Thank you, Your Honor.
30. Right here. The evaluation, please. Can you
make it a little bigger -- yeah. That's fine. R ght there.
BY MR McCRQRI E:

Q It states, "He feels better after meds. Pain worse at
left | ower back." Do you see that?

A Yes.

Q |s that consistent with [ater on having |l eft sided

radi cul opathy, left sided herniated disc?

A Yes.

Q The i magi ng that was taken, did you -- that is
radi ographs, correct?

A Yes.

Q They don't typically take MRIs in a hospital, do they?

A Not typically in the emergency room

Q kay. Okay. Just so -- it's -- the ED diagnosis is
| ow back pain.

MR MCRORIE |If you could just nove it up a

little bit.

Q And there could just be confusion, but there was sone
cross-exam nati on how he was not given prescriptions.

MR McCRORIE: Can you nove it up, right there.
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No. Down. Sorry.
BY MR McCRORI E:

Q When the hospital says "prescriptions” and they tel
himto take it nore than once a day, "RX 1 tab orally three

times a day cycl obenzaprine five days," did they give hima
prescription for cycl obenzaprine and i buprofen?

A Yes.

Q And did they also admnister that in the -- in the
hospital ? In fact, right above when we were reading "feels
better after neds," it says -- it starts the note, true?

A Yes.

MR MCRORIE: ay. And 33, please. Just in th

m ddl e.

BY MR McCRQRI E:

Q The pain screen, at least is |ow back pain. That's a

thing they do. You do it too. They ask himscale of 1 to 10,

and it states 9. It says "aching, it was sudden, and it is
constant." Do you see that?

A Yes.

Q Ckay.

MR. MCRORIE: Page 43.
BY MR MCRORI E

Q Here |I'mjust going through these, it could be -- it
al ways says who it is somewhere. It could be a nurse. It cou
be an attending. It could be a resident. R ght? But whoever

412
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they are, at different tinmes, there is different pain scores.
And each person is asking him-- what does "M" nean?
It says "MS comments,” if you know? Right there. 1t's okay.
The note after it says patient -- "PT conpl ai ning of
| ow back pain status post being in free-falling el evator that
dropped” -- | am-- it says D5, but | said five stories, "before
comng to an abrupt halt. Elevator did not hit bottom Patient
denies fall."
Do you see that?
And that is sonething that you had and consi dered over
t he course of your treatnent?
A Yes.
MR. McCRORIE: Page 58. Just up -- yeah, right
there. Thanks.
BY MR MCRORI E
Q It is just the history again tal king about being in an
el evator, dropping five stories, comng to an abrupt halt.
And then we'll go to 63.
And then just one nore after that. Ckay.
So here -- | don't know if we can see who is -- again,
it was all different times. So 1514 woul d nean 3: 14, correct?
A Yes.
Q And if he got out of the hospital at 6:55, that would
mean 6:55 p.m at night. It is what it is. The record speaks

for itself. But he was there for a period of tine.
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This note here tal ks about -- at 3:15 -- "diffuse back
pain and | eft shoul der pain after elevator mshap." Again it
says he works at the building. This one says, "The el evator was
on 14th and felt like it free-fell and it abruptly stopped at
10th floor." Okay. It says the sane thing. "Two of the five
people fell down.™

And then one | ast one, page 65.

MR. SCHI FERL: 1Is there a question -- just
obj ection as to reading.
THE COURT: | mean, the docunent is in evidence.
He is permitted to read fromthe docunent.
MR SCHI FERL: Yeah.
MR MCRORIEE O | have to do it l|ater
BY MR MCRORI E
Q Page 65. Right there

This is the -- either -- it says "cc fall, was doing
mai nt enance on an elevator. Fell five floors and stopped on
tenth floor. Body jolted. Conplaining of |ower back" -- "ack
pain | eft shoulder and |eg pain.”

| s what you're seeing here the nechanismof injury, a
free-falling elevator or a falling elevator, or it felt that way
in an abrupt halting stop and a jolting of his body. 1Is that
consistent with the injuries and the causation that you' ve
al ready discussed just to his neck and his back, the things that

you treated himfor?
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A Yes.
Ckay.
MR MCRORIE: Two nore notes, Dr. Man, in
evi dence 3, in evidence as 3.
(Wher eupon, Exhibit 3 was published to the jury.)
BY MR MCRORI E
Q Did you also reviewthe initial treating sports
ort hopedi ¢ or general orthopedic's doctor's notes, the one he
saw begi nning May 24, 2018, the first treating physician after?
Did you | ook at those?
A | believe so.
Q kay, sir, do you see it here, May 24, 2018,
wor k-rel ated injury, neck, back, left shoul der; do you see that?
A Yes.
Q Ckay. If we just go to neck pain. It says it's
radi ating, and there it's both extremties, but the left is nore
than the right.

Do you see that?

A Yes.
Q I n nyel opat hy, sonething that you said he has, the disc
touching the cord and the exiting nerve root -- you said that

before, true?
A Yes.
Q We're going to showthe jury that in a nonment, the disc

touchi ng the cord.
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A Yes.

Q Does that typically go down both arns when it's
touching the mddle of the cord, and does nostly on the left
i ndi cate that he m ght have both myel opat hy and radi cul opat hy?

A It can nmean that, yes.

Q What is "paraesthesias and nunbness on both upper
extrenmes, left nmore than right"?

A Par aest hesi as i s when you have abnormal sensations.
And nunbness i s when you have no sensation or a | oss of

sensati on.

416

Q And woul d those things we discussed, the radi cul opat hy

and nyel opat hy, woul d soneone have difficulty turning their he
and potentially staying asleep and getting confortabl e?

A Yes. These notes are consistent wth the di agnoses
that | made. They all make sense.

Q And the | ow back left |ower extremty radiating pain,
do you see that?

A Yes.

Q The sane thing, paresthesia?

A It all makes sense that it would all agree with the
di agnosis that | ultimtely nade.

Q Under st ood

The next page, and this -- he was conpl ai ni ng of

difficulty walking two to three blocks. D dn't he say he

couldn't do it, just has pain or difficulty?

ad
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Did he ever tell you that he can't walk or can't wal k
certain distances w thout pain?
A He said that he started having synptons when he wal ked
nore than a bl ock.
Q And you knew he was wor ki ng and wal ki ng, correct?
A Yes.
Q Past nedical history, this is the first doctor he saw.
He told himabout a work-related injury, injuries to his back in
2015, his left leg, and his left foot.
It says here he even had two injections to his | ow back
back then. Do you see that?
Yes.
And he had "PT," which neans what ?

Therapy. Physical therapy.

o >» O »F

And then it says the cyst from 2013.
And then it tal ks about hypertension, hyper
chol esterol, the other things that aren't orthopedic.
It says then he was on gabapentin. That is something
for diabetes, true? O it can be?
A It's for neurol ogi c synptons.

And he was on that before?

A Yes.

Q He was on that when he saw you, true?

A | -- 1 don't recall. | have to refer --

Q "Il state it's in your records. He's still onit?

kp




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

DR. GERLING - PLAINTIFF - DIRECT/MR. McCRORIE 418

Ckay.
He's been on it --
Ckay.

-- since before 2015. Ckay. |Is that fair?

> O > O >

Yes.

Q Additional ly, you've prescribed himthings in addition
to the gabapentin that he takes. W'Il|l get to that naybe |ater
right? Specifically for his back or neck, true?

A Yes.

Q Ckay. This is the doctor, he continues seeing himfor
a fewvisits, even does an MR to the back and the shoul der, the
| eft shoulder. Do you renenber that? You' ve seen the reports
and the filn®

A Yes.

Q Ckay. And then he saw himon the | ast note
February -- August 30th, if you would just go to that, it's the
| ast note. Okay. August 30th.

And do you see interspersed between all of these notes
he was actually attendi ng physical therapy for those three body
parts with Dr. Man for those period of nmonths? Did you see
that? The records?

A Yes.

Q Ckay. So August 30th, he's still having the radiating
pain to both extremties, with paresthesia and nunbness in the

neck, still having difficulty bending and sleep at night and
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| ower extremty. Still having all of the conplaints of pain.
MR MCRORIEE And if we go to the end, he's
di agnosed the | ast page -- the last page -- so just nove off
of it. Very last where the doctor's signature is.
So right there, fromthe top.
BY MR MCRORI E
Q He was at |east diagnosed with a SLAP tear. That was
froman MRI. And his diagnosis then, without -- there's no
cervical MRl at that tine -- is cervical strain, thoracic
strain, |ow back syndronme, and then herniated bul ging disc, and
| eft shoul der that another doctor will talk about that.
The plan, what is that medicine? And you can say the
name of it indo- --
| ndonet haci n.

Yes. VWhat is that?

> O >

It's a very strong anti-inflammatory.
Q Wiy does soneone get anti-inflammatory if they have
herni ated di scs or disc problens or radicul opat hy?
A It's a very potent pain reliever. And as we were
di scussing earlier, when the nerves are inflamed, it causes
pain, it causes swelling. And it then causes nore conpression
of the nerves. So anti-inflammatories are one of the go-to
medi cines to try and bring down the swelling, decrease the pain.
Q And you said that you accept work accident cases in

this case. | don't want you to get into detail. But the
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doctor -- he's doing therapy, but he's requesting perm ssion,
aut hori zation to do physical therapy or nore.

I n your -- when you deal wth work-accident rel ated
cases, do you need permission or authorization to do all of yo
wor k?

A Most of it, yes.

Q kay. He sends himout or wants himto go to a pain
consult to a Dr. Nasar Shahid. And he recommends the plan,
MRs, it says "C spine,"” "T spine," that means what? Cervica
and what ?

A Thor aci c.

Q And he discusses treatnent options concerning surgery
to the shoul der, correct?

A Yes.

MR MCRORIE: And the next note, that will be th

| ast one before we have himdoing the findings. Exhibit 5

It's University Pain Medicine Center. |It's Dr. Denesmn.

(Wher eupon, Exhibit 5 was published to the jury.)
BY MR MCRORI E

Q So he's at Dr. Denmesm n, August 10, 2020, six nonths
so before -- if I'mdoing the math right, before he sees you.

And what is a pain managenent doctor as opposed to an
ort hopedi ¢ doctor?

A Pai n managenent doctors are not surgeons. Typically,

they are typically either anesthesiologists or rehab doctors

420
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that have -- that do injections and inplant stinulators and
ot her types of devices to manage pain.

Q It's noted in some of the doctors -- sone of themit's
not -- and it's there -- are there -- it's not -- are there
contraindications or risks associated with diabetics when
getting injections or surgery that aren't there for

non-di abeti cs?

A Yes.
Q What are the risks of -- for diabetics regarding
injections if we -- we'll see it maybe in sone records. What

are the risks?

A Well, the -- you know, | do injections. Injections are
very common and it's one of the principal treatnents that pain
managenent doctors do.

The main ingredient is a steroid that decreases
inflamuation. Steroids are very potent, and they have a | ot of
side effects. And they can have conplications. |In diabetics,

di abetics are nore prone to having infections than -- than
nondi abeti cs.

Q And just so you note, | want you to continue with that,
but we'll handle it. He's only had a few recently but 1'll have
you explain what type of injections you do and what the purpose
of epidurals are.

But please continue wth what you're tal king about with

di abet es.
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A So they have a higher risk of infection than an average
person because the i mMmune system doesn't work as well. So there
is a higher risk of infection any time you penetrate the skin.

Steroids blunts your inmmune system They bring down
inflammation. They sl ow down your inmune system So of course
when you have a diabetic getting an injection with something
that blunts the i mmune system even nore, they're at higher risk
of an infection than the average person.

They al so have higher risk of having problenms with
their blood sugar levels. That is one of the nore conmmon
things, that they feel as though their sugar is poorly
controlled after a diabetic injection.

So steroids in the injection will normally sort of live
within the area that you inject it, but sonme of it gets into the
bl oodstream That is why a lot of times they' |l describe their
sugars going up. So you can have problens with sugars going up.

Bl ess you.

MR McCRORIE: Sonmeone sneezed.
BY MR MCRORI E

Q Epi dural injections and ot her pain managenent
injections, but epidurals, why is that recommended as soneti nmes
conservative care before considering surgery?

A There are certain types of issues that will -- wll
benefit fromthe injection. It doesn't always work, but it can

hel p people just by bringing dowmn the swelling.

kp




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

DR. GERLING - PLAINTIFF - DIRECT/MR. McCRORIE 423

Q Do you do it postsurgery in --

Sonet i nmes.

Ckay. |If we can go back to Dr. Denesmn.

All right. So here, we see the note. This one gets it
right. [It's a housing building inspector, talks about the
accident. It says, "He was at work when an el evator which
dropped eight stairs,” again -- people -- do you see that? "It
dropped eight stairs causing himto fall" -- this one says,
“fall in the elevator causing an injury to his back. He
imedi ately felt pain in the neck, |ow back, and |left shoul der."

Do you see that?

A Yes.
Q And Dr. Denmesmin at the end does the exam nation. He
wants himto have epidural injections.

Are epidural -- we just saw a |lunbar injection and we
just saw t he needl es.

Do | unbar injections need to be done under fl uoroscopy?
And what about cervical? Wat is fluoroscopy?

A They don't have to be, but they're ideally done under
fl uor oscopy.

Fl uoroscopy is like an x-ray machine that you can use
to -- to be very precise, where you're putting the needl e and
you can see the needle in the spine, and you can see exactly
where you're putting it, so it's nore precise.

Q And so on his assessnment there is a word that is

kp




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

DR. GERLING - PLAINTIFF - DIRECT/MR. McCRORIE 424

not -- we haven't used yet. | may say it wong. "Lunbago

cervicalgia," what does that nean?

A It means back pain neck pain.
Q "Cervical facet syndronme," what is that, sir?
A Facet is the joints in the back of the spine, there are

disc joints in the front and facet joints in the back.

Q And it continues 6 and 7, sane thing for the | unbar.

And when we go -- when we go down to he says "nedica
necessity." He says his plan is "included but not limted to
physi cal therapy, orthopedic, neurol ogical evaluation.”

What is the neurological part of an evaluation, given
what he's conplaining about? |Is that for the |left shoul der?
Neur ol ogi cal evaluation? O is that sonething |ike yourself?

A It's usually soneone such as nyself who does orthopedic
Spi ne surgery.

Q Ckay. Because if it's just a shoulder tear, be it a
SLAP a | abrum that does not involve neurol ogical synptons at
all?

A Correct.

Q And i magi ng studies and interventional procedure he
wants, yes?

A Yes.

Q Let's do this. W'Ill see if we can do it with -- if
you can just describe what you see. First, we're going to | ook

at -- it's?
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MR. McCRORIE: The hospital record is 1, correct?
MR KULLER  Yes.
THE COURT: New York Presbyterian is 1.
MR MCRORIE: So we have discs or sonetines USBs
as the films, but we're going to showyou a film It wll
be denonstrative for now.
So the -- but I'"Il call it -- 1 is the New York
Presbyterian record that we were reading from 1A woul d be
their disc or their radiological USB. And this would be
just 1 -- it will be 1B and C, just for identification.
Can you just pull upit's 12A -- 12A.  Yes.
(Wher eupon portions of Exhibit 1 were published to
the jury.)
BY MR MCRORI E

Q W tal ked about x-ray. We tal ked about MRI. What is
this? And it's hard to see. Up in the right. 1It's taken on
5.11. 18.

THE COURT: Can you just identify for the record
what you are going to be specifically referring to as 1B and
c?

MR MCRORIE: It is -- this is the lunmbar x-ray.
And the next one would be the thoracic x-ray, referenced in
the emergency roomas 1.

THE COURT: Thank you.

BY MR MCRORI E
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Q These are denonstratives. But they are the real filns.
kay, Doctor?
What are we [ ooking at right there, and what can we see
because it's a radi ograph?
A It's a | unbar x-ray.
Q And what el se are you | ooking at there? The hips?
Sonet hi ng el se?
A That is the pelvis at the bottom And the ribcage at
t he top.
Q Anyt hing nmedically significant that you see?
A No.
Q Can you see the discs either the -- can you see the
cauda equina? Can you see any of that on an x-ray?
A No. You can just see the space where they are between
t he bones, but you can't see the actual disc itself.
MR MCRORIE: GCkay. Wy don't we go to the next
one, C.
(Wher eupon, a portion of Exhibit 1 was published to
the jury.)
BY MR MCRORI E
Q Ckay. So what -- what are we | ooking at here? This

A This is the upper back, the thoracic spine.
Q And what does it cover? |Is that the ribs we're | ooking

at and the back?
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A Yes. It's where the ribcage connects to the spine.

Q How high up are we tal king here?

A It's fromthe base of the neck to the -- to the mddle
of the back

MR MCRORIE: Ckay. So now we're going to nove to
Plaintiff's 18 in evidence, the Stand-Up MRIs taken up on
t he sane date, August 13, 2018.

THE COURT: | don't think Plaintiff's 18 has been
mar ked i nto evidence. That m ght have been one of the
t hi ngs you worked on with nmy court attorney when | wasn't
here, but it was never done on the record.

MR MCRORIE: That is what we were doing before we
put the sticker -- and | think that Your Honor ruled that
they're in. W can mark them now but --

MR KULLER It's the Stand-Up MR

THE COURT: Sorry. Wen was 18 admtted into
evi dence?

MR. McCRORIE: The other day you told to us agree
what's in.

THE COURT: Right.

MR MCRORIE: W put stickers on them

THE COURT: We need to put it on the record is ny
point. On this record, we have not yet admtted it.

MR MCRORIE: That's understood. You called the

jury. W were going to mark it all. That's fine.
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MR, SCHIFERL: | think Your Honor is correct. Us
attorneys had tal ked about it. Your Honor hasn't passed on
it.

THE COURT: |I'mnot saying it can't come in. |'m
saying we should mark it into evidence officially on the
record.

MR. KULLER: It's 18.

MR SCHI FERL: Hold on

MR KULLER It's Exhibit 18. It's the Stand-Up
MRl filmand we're now based on the ruling this morning
officially nmoving into evidence. It was served with the
notice of intention.

THE COURT: (kay.

MR KULLER: Thank you.

MR MCRORIE: W'Ill need all of the filns, and
we'll have to put stickers on them

THE COURT: Al right.

18 is in evidence, and | guess we'll mark it in
evi dence afterwards.

MR MCRORIE: |'msorry about the way it happened,
Judge.

THE COURT: Ckay.

MR MCRORIE: [I'Il keep notes here.

BY MR McCRORI E:

Q "' mjust going to show you a single view of
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August 13, 2018. It will be 18A but it's not in evidence. |It's
denonstrative for the jury.
MR MCRORIE. Can you -- yeah, that's it if you
can nmaeke that bigger.
(Wher eupon Exhi bit 18A was published to the jury.)
BY MR MCRORI E
Q So before we saw that anatony, if you ever needed it

back we have it. This is what is called the "sagittal view"

correct?
A Yes.
MR MCRORIE Pull it back just alittle bit,
Dyl an.
BY MR MCRORI E
Q So -- on each filmor each slice, it's always gonna to
have the client's name -- my accent, gonna.

It's always going to have Gordon's nane, it has his
date of birth there, and it's usually indicating where it was
taken. But so what does it say here? Wen was this MR taken?

A Wher e?

Q No. Wen? On the bottom do you see the bottomright?

A August 13, 2018.

Q And up on the top left it says "I M/ 13 SE: 102" does
that nean Image 7 Slice 13, Section 102 -- Series 102?

A Yes.

Q And this is what you're tal king about on an actual film
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or CD, there will be many of these. And it will tell you which
one you have, correct?

A It is the seventh slice out of 13 inmages. So there are
13 slices to the spine. That is the seventh.

Q Ckay. And |ooking at this inage, you' ve seen this
image and all of the inmages we're going to show you before --

A Yes.

Q -- as his surgeon?

What, if anything, that is nedically significant do you
see on this filmin relation to what we're here di scussing the
issues with of M. Sayles?

A You can see the discs that are pushing backwards. So
this is looking fromthe side, you can see the bones and the
di scs in between them

If you |l ook at the disc there at the top, the top three
discs that are there, they are relatively normal. They have
jelloin the mddle. That is gray with the black rim around
t hem

So the slice -- the slice is through the mddle of the
disc. So it's like a donut which has jello in the mddle, and
then it's got the fibrous rimon the outside. So when you slice
it inthe mddle, you see the jello and the rimon either side.
So you can see that it stops at the back of the body. It |eaves
| ots of space behind it for the nerves.

(Senior Court Reporter Karen Perlman was repl aced
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Q And with the Court's permssion, if you -- if you

need to stand up ..., but can you show us what, if
any --

Wiy don't we do this --

THE COURT: | think there's a way for himto

do that, right? There's a way for himto use the
cursor hinself? Maybe with the --

MR. KULLER: There's a way to do that?

Ckay, so what should I hit? It says: "DCM Part,

Judge, Reporter."
THE COURT: You need to give him

(indicating) the nmouse. Then he can use it to show

you what he wants to show
MR. KULLER: May | approach?
THE COURT: Am | right? No?
THE WTNESS: |'mnot sure.
THE COURT: No, that's (indicating) not
working. Al right. Sorry.
Q Ckay. W'll try to --
| f you stood up, are you able to point to it?
A. Does anybody have a pointer?
That's, like, old school.
THE COURT: Yeah, or a light? Sonetines

people use, like, a -- I"'mgoing to find out.

THE WTNESS: Are you able to use the cursor
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from down bel ow there, with the nouse (indicating)?

MR, KULLER: | can use it --

THE WTNESS: | nean, if you want, | can
stand over there (indicating).

MR MCRORIE: He (indicating) has it.

MR. KULLER: But the doctor's saying, if he
sits here (indicating)

(Device handed to M. MCrorie.)

THE COURT: Yeah, perfect. Thank you.

MR, KULLER: The other option would be for
the doctor to sit here (indicating), right?

THE COURT: There is a way to do it.

MR. KULLER: (Okay. Let's -- that's the
first -- I'"msorry.
MR. McCRORI E
Q Is this the first MRI taken in connection with

Sayl es' case, that you're aware of?

A Yes.

Q Shortly after the happening of the accident?
A Yes.

Q Ckay. Do you -- like we said before, is there

degeneration on this M ?

A. There is sonme signal change within the discs in

the | ower spine that shows sone aging; age-appropriate

agi ng, |'d.
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Q And "age appropriate" nmeans sonebody in their
md-fifties, late fifties?
A, Yes.
Q \Wat are the findings of the -- certain discs
t here?
A. So, if we look at the bottomthree discs that
| ook I'i ke black -- okay? -- they're darker.
So, if you use --
Wio's controlling the nouse? Are you controlling
t?
You can see the bottomthree discs, right?
So go to the bottom one.
(I'mage nodified.)
A.  No, not those; above them
(1'mage nodified.)
A.  Not those ones. Keep going up.
(1'mage nodified.)
A. That one that's right above you right now.
So that disc right there, that is the bottom
disc. You could see that it's pushing backwards just a
little bit on the right side there.
So, in the canal, that white streak behind the
di scs, which is on the right side of the spinal bones --
okay? -- right there (indicating), see howit's pushing

outwards there? Ckay. That is |ess severe than up
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above where you could see the disc --
The next one above. |f you go to the one above
there ...?
(1'mage nodified.)
A.  Keep goi ng up.
(I'mage nodified.)
A. See that disc right there (indicating), howit's
pushi ng backwar ds?
And then, above it, the next disc above, you can
see, it's pushing backwards. And also, that disc is not

really flat anynore. You see howit's sort of |eaning

forward a little bit? So it's not -- it's not
hori zont al .
Soit's not -- it's not inits normal position

and it's pushing backwards.

This is the cut through the relative mddle of
the spine, soit's not the area that we're as concerned
about, because the nerves have |lots of space in the
m ddl e there. You can see the white space behind those
di scs where there's -- where the nerves |ive?

Q I'mgoing to try do this, before we get to --
there's a lot of notes; we're not going to go through
themall. Dd M. Sayles continue to conplain to you
about radiating pain to his |ow back and his -- to his

| ow back, first?

435

ALAN F. BONN, CSR, RWR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Gerling - by Plaintiff - Direct/McCrorie

A.  Yes, and going down the left |eg.

Q In addition to the first MRl you ordered in March
of '21, did you continue to order subsequent MRS, even
t hrough today?

A, Yes.

Q Has that been nore than one?

A Yes.
Q I'mjust going to talk about: Dd you do --
order -- one in July of 2023, and have you even ordered

themthis year?
A Yes.

MR MCRORIE: Wth the Court' perm ssion,
we can put it up, but 1'd ask that the doctor step
down and | can put up filns here (indicating) and
have --

THE COURT: |Is there any objection?

MR SCHI FERL: As long as | can go stand and
see, as well.

THE COURT: Yes.

(The wi tness stepped down and entered the
wel | of the courtroom)

MR MCRORIE [I'Il put it here
(indicating)?

THE COURT: Yes, you nay.

(Item placed on easel.)
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MR McCRORIE: These are total
denonstrative. W talked wth counsel, Judge; these
are not going into evidence, but there are --

THE COURT: Under st ood.

MR MCRORIE: Gkay. |'mgoing to put
sonmething up, and it's Gordon Sayl es' |unbar spine
findings. |If we could keep the other one up ...?
When | say, "the other one," the exhibit that was just
up, the 2018. Make it bigger.

(1'mage nodified.)

MR. McCRORI E
Q I'mgoing to now put one -- | think it's the
rd MR, July 14th, 2023. Please tell the jury --

MR. PETROQZZO.  Your Honor, | only ask that
t hey describe what inmage and what series it is, so
t hat we know, for the record.

THE COURT: Agreed.

|'"msorry. One of the jurors is not able to
see based on where the witness is standing.

Q GCkay. So | don't know ... Ckay.

(The witness repositioned hinself.)

THE COURT: Also, we need to make sure that
the witness will be heard by the reporter w thout the
m c.

Q GCkay. So we're |looking here at 7/14/23. Just so
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-- the sagittal image is 8 of 17; the axials are 15 of
29, 16 of 29, 21 of 29, and 22 of 29. Ckay?

Pl ease tell the jury --

You can conpare it, if you' d like, to the
original MRl and please tell the jury: D d the
herni ati ons that were diagnosed in 2018 get bigger, get
smal | er, something el se?

A So, if we conpare the MRI from 2023 to the MR
from 2018, you can see that there -- this disc here
(i ndicating) has conpletely degenerated. kay? You
could see the swelling in the bone; you could see that
it's shifting forward and it's pushing backwards nore.

At the level below, at the L4-5 level, it's
pushi ng backwards and pinching the nerves quite
severely. Okay?

So, over the course of tine, as the synptons
progressed and they got worse and worse and accel erated
worse and worse, this area here (indicating) has really
accelerated; it's -- it's degenerative.

(Item placed on easel.)

Q That's denonstrative. This is stil
denonstrative, but these are the same inmages w thout the
illustration (indicating). This would be 19-A. The
same i nmages.

If the Court would permit, with this red nmarker
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(handi ng), can you please tell the jury: Wat are the
findings? Wuere is the herniation? Mybe you can put
an arrow and conpare it to the 2018 ones again?

A Al right.

So, again, this (indicating), this disc here --
this is the L3, -4 and -5. Ckay? This disc
(indicating) is -- is nowswelling and it's al nost | ost
all of its height --

Q Can you speak a little | ouder?

A -- lost all of its height and it's shifting
forward and it's pushing backwards. |If we slice it
through the mddle, then that's -- those are the inmages

that we see here (indicating) in cross-section. So we
can see that the -- the disc is pushing backwards. The
nerve roots that we saw that | ooked |ike spaghetti
before -- okay? -- are all conpressed together.
THE COURT: |'msorry. Can | pause you | ust
for one nonent? Thank you.
(Pause.)
MR SCHI FERL: Your Honor, for the record,
are these the same inmages?
MR McCRORIE: Yes, without the
illustration. Yes, they are the sane inages that were
on that board, wthout the illustrations around them

just the images. Exact sane image.

439

ALAN F. BONN, CSR, RWR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Gerling - by Plaintiff - Direct/McCrorie

A.  And when we | ook at the disc in cross-section,

you coul d see that the disc is pushing backwards now and

that there's very, very little space for the exiting
nerve roots and for the actual nerves that are passing
through. This is a slice (indicating), and then the
slice imediately belowit (indicating) is here on the
right side. This is slice 16 of 29. It's -- it's --
the nerves are being conpletely crushed and the facet
joints here have started degenerating as a reaction to
the -- the underlying problemwth the disc.

Wien we go to the disc below (indicating), it's
pushi ng backwards. This is substantially worse than it
was in 2018. You could see that it's getting worse;
it's progressing; it's pushing backwards.

Wien it's sliced in cross-section here
(indicating), at the L4-5 disc, you can see it pushing
backwards where it's ruptured here and it's pushing on
the nerve roots. It's pushing down here (indicating).
Rat her than that kidney-bean shape, the natural
ki dney- bean shape that | had shown you earlier, which

is the normal shape, you could see that the disc is

herni ated here (indicating) and pushi ng backwards on the

nerve roots.
(I mage pl aced on easel.)

Q Ckay. W're just going to now nove fromthe
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| unbar, and I'mgoing to put up -- this is nowwth the
illustration, but the inmages -- it's 4/21/21, the first
MRl you ordered, cervical. |It's image 8 of 13 on the

sagittal and on the axial, 15 of 27, 16 of 27, 18 of 27,
19 of 27.

Pl ease tell the jury what they' re seeing here.

A So this (indicating) is a cartoon depiction of

what you're seeing on the MRl sagittal view This is
the view |l ooking fromthe side, 4/21/21. This is the
MRl where you could see, in the normal disc, the disc
stops at the back of the bone; there's |lots of space
around the spinal cord. GCkay? So that's normal. This
is looking at the C7-T1 | evel.

When we go up to where the herniation is, at
C4-5, you could see it pushing back and that there's a
narrow ng of the space where the spinal cord is; again,
at the C5-6, a narrowi ng of the space where the spina
cord is.

When we cut it in transection, we get the axial
i mages that are on the right side here (indicating).
This is -- these are -- the cuts through the C4-5 disc.
Ckay? This is the C4-5 disc pushing backwards, where
the nerves are. Again, instead of the disc |ooking as
though it's a kidney-bean shape to nake space for the

spinal cord, instead, the disc is pushing downwards.
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And it's even nore dramatic on the inmage 16 of 27; you
could see it pushing backwards and i nstead of having
space around the spinal cord, the spinal cord is being
cr ushed.
So, normally, you would see white space around
t he spinal cord here, but instead, the spinal cord is no
| onger round; it's nore of a -- of a, um-- alnost |ike
a teacup shape, because it's being conpressed.
This (indicating) is the spinal cord in the neck.
Here you can see, at the C5-6 level, it's not quite as
severe, so there are sone spaces here where there's --
where there's white fluid and the spinal cord. It's
starting to get pressed in the inmage 18 of 27 --
Q Wy don't | dothis: It's the same inmages. It's
19-B. There's no cartoon.
(Item pl aced on easel.)
Q If you'd just showit to the jury ...?
A, Yeah.
Q Andif the disc is touching the cord on any of
t hese i mages, please put an arrow there.
A Right.
So you can see here (indicating), the disc is
pushi ng backwards. Here (indicating), this is the
normal , ki dney-bean shape of the disc, okay? But

i nstead, everything here (indicating) is abnormal discs.
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They' re pushing down on the spinal cord so there's no
space around the spinal cord. So the spinal cord is
bei ng conpressed. That is a very typical
characteristic finding of sonebody that has the synptons
that M. Sayles had, where you have the spinal cord-type
synptons fromthe spinal cord being conpressed |ike
t hat .

And so, when we say the patient has a cervica
di sc herniation with nyelopathy, this is very typical
where the spinal disc -- the disc -- is pushing
backwards; it's herniated backwards, it's pressing on
the spinal cord; and the manifestation, or the way the
patient feels and the synptons, is what their -- you
know, their functional l|evel is affected by that.

So the spinal cord is not functioning normally.
That's why he's getting the shooting pain into his arm
and getting the clunsiness and the bal ance probl ens that
he was havi ng.

Q Andif we could just -- we'll call it "19-C'
there's a split inmage up top, on the screen
(indicating), and it's show ng -- higher level up. It's
inimge 7 of 13 on the left, 13 of 27 on the right.

s that showing, not totally normal, but a disc
not touching the cord on the right?

A. Exactly. So that's above where the injuries are.
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Q Ckay.

A.  You can see, the two discs bel ow are pushing
backwards. That's a cut through a disc that's not
herni ated, and you could see the spinal cord right bel ow
it (indicating) with space around it. It's alnost |ike
an oval shape. It's not |ike a teacup shape. It is not
bei ng pushed on or conpressed.

Q And that tool on the left (indicating) in the
DI COM reader of the MRI, that tells you the level you're
at, fromthe sagittal to the axial; correct?

A. Right. So that yellow line is show ng you what
disc level it's cutting through, to show you the axi al
image. So that's a |level where the spinal cord has lots
of space to breathe and function.

Q GCkay. Now we're going to go to the level you're
showi ng them where you just pointed out --

Again, go to the next image -- it's 19-D, like
David -- and that's going straight through. And pl ease
conpare what we saw on the right to what we just saw --
what we're looking at now It's also 7 of 13, series 5;
and on the right, it's inmage 16 of 27, series 7.

A.  So you could see, the yellow line is cutting
t hrough the C4-5 disc, and you coul d see that now
there's no space around the spinal cord, and the spina

cord is not round and oval -shaped anynore; it's being
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pushed on.

Q Is that called "cord conpression” in your notes?

A, Yes.
Q Does that cause -- that exact finding --
nyel opat hy?
A Yes.
Q And does the radiculopathy -- is that seen in

there? Can you see radi cul opat hy?

A \Well, you could see that the space where the
nerve is exiting, right here (indicating) -- that
there's alnost no space for the nerve to exit. So --
and here (indicating) it's narrowed, as well. Okay?

So that woul d cause the radicul opat hy.

Q Ckay.

A. So this (indicating) is the left side and that's
the right side (indicating); you can see "L" and "R "

Q Ddyou--1"Il have you step -- sit -- back
(indicating) just for the remainder.

(The witness resunmed the stand.)

Q Andit's in your notes, but for brevity, did you
performsurgeries to M. -- | don't think we'll have
time to do it before, but did you performsurgeries on
M. Sayles, to either part of his body that you were
treating?

A.  Yes.
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Q Wich parts of the body did you perform surgery
on?

A. W did the cervical surgery in the neck, where we
t ook out those two bad discs and then put in inplants to
stabilize the bone.

Q And did you also do it to any other part of his
body?

A. In the | ower back, the discs that we showed that
wer e damaged, we actually -- we renoved the 3-4 disc and
put in inplants to stabilize the bone there.

Q And before doing the lunbar surgery, in addition
to the 2021 filnms, you ordered the filns you just showed
the jury before doing a surgery to renove that disc --

t hose di scs.

A, Yes.

Q Wat is "-ectony" in surgery and nedici ne?

When you say, a "lunmbar discectony and fusion,"
what does that mean?

A It's renoval of that. So "ectony" -- a
"di scectony” neans, | renoved the disc.

Q And the acronymfor cervical --

"ACDF, " what does that nean?
A It's an anterior cervical discectony and fusion.
So "anterior" means comng fromthe front

(indicating); "discectony" -- or: "Cervical" nmeans in
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t he neck (indicating), so "anterior cervical" neans,
we go through the front of the neck (indicating);
"di scectony" means, we take out the disc; and "fusion"

nmeans that | put sonething in to stabilize that bone

t oget her.
Q And did you have a particular order -- we can go
t hrough the notes but -- they're in evidence and we got

to -- which surgery did you do first, and what was the
date of it?

A. We did the cervical surgery first in order to get
rid of the nost dangerous issue, which was the cervical
nyel opat hy.

Q And could --

| think there's time to do the first surgery.

A ay.

Q Wth permission of the Court, 1'lIl have you step
down again. But can you find your cervical operative
report so we can nmake this go quicker? And tell ne when
you have that.

A I -- 1 don't need it. 1've read it; | know what
it says.

Q Oay. So why don't you step down.

(The witness stepped down and entered the
wel | of the courtroom)

(Item placed on easel.)
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Q This is denonstrative only (indicating). It just
states on it: "Gordon Sayles 9/28/22 cervical spine
surgery." So -- and the only inage on it is a

postsurgical filmdated 3/11/26. |It's an X-ray,
r adi ogr aph.
MR SCHI FERL: Is this -- what's on the
screen (indicating), is that --
MR McCRORIE: Yeah.
THE COURT: So you're aware, | now have it
so that the witness can do the pointing fromthe
W tness' chair, if that helps. | know how to do that
NOw.
MR MCRORIE: You can put it up on ..
(1 mage displ ayed.)
MR McCRORIE: Yeah.
Q GCkay. So you have it right in front of you
Loudly, so the court reporter and her Honor can
hear you.

A So this (indicating) is really spooky. It
doesn't -- the difference between this and real life is
that you can see CGordon's face here, but normally, we
woul d have drapes and everything would be sterilized and
we woul d have a protective drape here. So, normally, |
woul dn't be | ooking at his face.

This (indicating) is the tube comng out of his
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t hroat, where he got intubated by the anesthesi ol ogi st.
So he's conpletely asleep and he has a tube that's
breathing for him Ckay?

So, after he's asleep and we've prepared the
skin, we get all our instruments ready, we get ready to
start the procedure, we make an incision on the front of
the neck in order to get to where those discs are inside
t he neck.

Q Is that the anterior part of what you said
bef or e?

A. Yes. So this (indicating) is the front,
anterior; it's the cervical spine.

And so what we do is, we nake an incision; we
di ssect through the tissues. There are quite a few
structures, you know, in the front of your throat; we
have to protect those structures and go between them
navi gate between them That's called a "surgical
approach. "

So, in order to get to the front of the spine, |
cut the skin; | cut through the overlying nuscle, called
the "platysma"; and then I'mable to see the throat,
where you can see the larynx and the pharynx. And on
the outside, we'd be able to see the jugular vein and
the carotid artery. Those are structures that we

protect and nove to the side in order to get an access
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to the spine.

So you can inmagine: Going through that space, we
take our time and we --

Q | don't want to rush you, Doctor, but can you
also tell the jury what "l oop magnification" is? Are
you using just your eyes? Are you using --

A.  Yeah. | use a binocular-type vision, so I'm
| ooking at it three-and-a-half tinmes magnification.

And so, once |I'mactually past all of those
structures and |'ve protected themwith a retractor, |
now can see the very front of the spine.

This (indicating) is sort of a cross-section of
what it |ooks like, where the retractors are inside,
noving the larynx and the pharynx to the side; the
esophagus that you swallow through to the side; on this
side (indicating), protecting the vessels: the jugul ar
and the carotid.

So now | have a channel between the skin and the
actual discs, the target that we want to operate on.

So, once | have that -- that sort of exposure, then
remove the disc. So we actually pull out the disc, pul
it back off of the spinal cord -- you could see here
(indicating), that's a very, sort of, reasonable
depiction of that -- and as we pull it backwards, we now

have a gap there. Gkay? There's a hole.
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And this is the sane procedure that would be done

at the C3-4 level as at the C4-5 -- okay? -- the sane

exposure and in -- the same process of pulling the disc
backwar ds.
Once | have the disc out, now !l have -- it's

al nost |i ke when the dentist drills out a cavity. You
don't just renove the actual sick, or infected, tooth;
you al so have to clean up the renaining tooth and nake
space to put in a filling.

So we clean up the area, get it prepared, and
then -- if we left it enpty, you' d have -- it would
al nost be like taking out the cartilage in a knee and
havi ng sonebody wal k around on it. You have to
stabilize it and help it heal in that position.

So we would -- so what -- what | did and what we
normal |y would do is then fashion a space for a cage to
be put in that then stabilizes the bone. That is a
very, very standard, you know, way of hol ding the bone
toget her, keeping it from coll apsing, keeping the
alignment and everything the way you want it to be. The
bone then can heal in that position and can stabilize
and he can safely nove his neck and not -- and not be
worried about the -- you know -- the bones coll apsing
and having nore problenms with his nerves.

After we --

451

ALAN F. BONN, CSR, RWR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Gerling - by Plaintiff - Direct/McCrorie

THE COURT: Counsel, we need to wap it up
for lunch.
MR MCRORIE  Ckay.

Q If you can just tell themwhat the fusion part
is, if you're able to wap it up ...? Oherwise, we'll
have to continue. But if you can ..

A Literally, it's al nost over.

So, after these cages are in, in order to
stabilize this segnent and to hold the cages in place,
we put a plate on the front. And this (indicating) is
the actual X-ray of Gordon's neck from 3/11/26, so the
cages are in place; there is a plate on the front that
is held in position by these screws; those screws
stabilize the bone so that the bone could heal together.

This is a cartoon of it here (indicating).

Q But part of the purpose of the disc is novenent
of the neck?

A Yes.

Q Does that Iimt, to some degree, novenent of the
neck permanently, when you take the discs out and then
fuse the bone together with a bi onechani cal cage?

A. Right. So the -- of the six discs in his neck,
we renmoved two of them so two of the discs will not
nove anynore; these are conpletely stabilized

(indicating). So he's lost the notion fromthose two
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| evel s -- between the bones at those two |evels.

Q And does that -- do you guarantee sonmeone will be
pai n-free and synptomfree after?

A.  No.

Q Should it, hopefully, take away, pretty
i medi ately, the radiating synptons that occur?

A, Yeah. It typically helps the spinal cord very
qui ckly. Patients frequently wake up in the recovery
room saying, "Ww, | feel a significant difference."
That's, |'d say, 90-plus percent.

MR MCRORIE | don't knowif that's a good
pl ace, your Honor, before we suspend.

THE COURT: Yes.

Al right, we'll break for lunch until 2:15.

Enj oy your | unch.

Renmenber not to discuss the case.

Thank you.

COURT OFFICER Al ri se.

(The jury left the courtroom)

THE COURT: And then, for the doctor:

Just please don't discuss your testinony
wi th anybody during the |lunch break.

Thank you.

THE WTNESS: So -- I'msorry -- the Court

reopens at 2:15 or we're supposed to restart --
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they're supposed to cone at 2:00 and we start at 2:15?

THE COURT: We'Il all start at 2:15, but the
courtroom-- | don't know if the courtroomw |l be
open at 2:00. Maybe. 2:00, 2:15.

Al right, thank you

THE WTNESS: And then we go until 4:307?

THE COURT: Yes, unless we don't finish you
by 4:30, and we might go a little bit |onger.

The record' s cl osed.

(Di scussion off the record.)

(Luncheon recess.)

(Conti nued on next page.)
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Af ternoon Sessi on:

COURT OFFICER.  All rise. Jury entering.

(The jury entered the courtroom)

THE COURT: Pl ease be seated.

Continued direct exam nation.

(The witness entered the well of the
courtroom)

MR. McCRORIE: Judge, may | keep them down
here (indicating)? 1'll finish with these, so we can
put them up?

THE COURT: Ckay.

MR MCRORIEE Wth the Court's
perm ssion -- | think they took this (indicating
m crophone) again. Tal king too nuch.

THE COURT: | nean, you can't do it
digitally -- what we're doing -- now that we can point
out ?

MR MCRORIE. No, it's the --

THE COURT: You don't have that digitally?

MR MCRORIE: He won't be able to mark it.

THE COURT: Al right.

MR MCRORIE It's just going to the back
surgery and sone radi ol ogi cal .

DI RECT EXAM NATI ON CONTI NUED
BY MR MCRORI E
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Q First off, did we have |lunch together and did we
buy you Pret a Manger, in addition to the fee we're
gi ving you?

A, Yes.

Q ay, just checking.

Al'l right. These (indicating) are denonstrative.
And did you -- just like you did for the neck
surgery, did you put in for authorization to performa
back surgery on M. Sayles after -- sonetinme after --
those July 2023 MRIs that you went over with the jury
al ready?

A, Yes, we did.

Q GCkay. I'mgoing to put up this denonstrative
only. It's in tw parts. It says: "CGordon Sayles
10/ 11/ 23 | unbar spine surgery."

(Item pl aced on easel.)

Q Okay. And just like before, the only filmon it
woul d be a postsurgical X-ray of 3/11/26; a
denonstrative only.

Loud enough for everyone, please.

A. ay. So, again, these are (inaudible).

(Wher eupon, the reporter informed the Court
that he was unable to hear the witness clearly.)
THE COURT: Chris, can we give the wtness a

| apel m ke?
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THE CLERK:  Yes.
(M crophone handed to w tness.)
THE WTNESS: Can you hear ne? Is it on?
COURT REPORTER: It could be I ouder,
t hi nk.
(Pause.)
THE WTNESS: |s that better?
COURT REPORTER It is.
THE COURT: Yeah. | can hear you.
Can you hear?
MR MCRORIE: Yes. It's working.
THE COURT: Right. | think we're good; yes?
A Okay. So there are different ways to do this
surgery. This (indicating) is the way | do it; it is a
very comon way to do it.

The idea is simlar in the neck in the sense that
we're trying to get rid of the pressure on the nerves
and then, after we've, sort of, taken the pressure off
t he nerves, we have to stabilize the area.

In this case, because there was so nuch advanced
inflammation and the spine was starting to fall forward
and col |l apse, in order to properly take the pressure off
t he nerves and have a lasting result, we would normally
| ock the | evel together.

So, simlar to the neck, we have to approach the
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spine. Once we get to the spine, we have to renove the
pressure and then we stabilize the spine; so, in this
case, making two cuts on the outside here (indicating)
and then exposing each side of the spine separately.
These (indicating) are the facet joints we | ooked at
earlier. This is |ooking at the back of the spine. The
nmuscl es and everything are retracted right now W,
basi cal |y, make a wi ndow and open up the area where the
nerves are that are being conpressed, that go to the
leg. And this is at the L3-4 level; we already showed
you the MRl that showed the degeneration and herniation
at that |evel.

Here (indicating), you could see the disc being
pul l ed out, so we're nmaki ng space for those exiting
nerves.

We then go into the disc space and cl ean out
t he disc space, clean out all of the excess bone and
cartilage, and things like that, that are in the disc.

And then we, with this shaver, nake space for our
i nterbody spacer -- that spacer is simlar to what we
put in the neck -- to keep the bone fromcollapsing, to
keep the bone from rubbi ng together, because if you
didn't put anything in there, it would just be a | oose
joint, with bone rubbing on bone; it would be very

unconf ort abl e.
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Once we've cl eaned up the space and we' ve been
able to insert our interbody spacer, we then start
putting in inplants in the back, which stabilize the
bone. These screws (indicating) hold the bone in place,
| ock the bones together. Simlar to in the cervical
spi ne, where he had the plate that | ocks the bone
together, in this case there were screws that nmount into
t he bone and then we | ock the bones together with these
rods and caps (indicating). |It's alnost |like an
internal frame that holds everything still.

And then we put bone graft on it.

And then -- and then here (indicating) you could
see that we did a deconpression here: we opened up the
space for the nerve at the 4-5 | evel, took out disc --
the disc herniation. And again, the only -- the |evel
that we fused was the L3-to-4 level. And that's really
what it |ooks like.

This (indicating) is the actual X-ray of the

| unbar spine --

Q I'mgoing to put that up

A -- fromMarch 11, '26.

Q I'mgoing to put that up as 36-B -- A |I'm
sorry.

MR. PETROZZO. Can you describe what cut

this is?
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THE WTNESS: Yes. This is a lateral X-ray
of the | unbar spine.

MR. PETROZZO  Excuse ne.

Your Honor, can | specifically ask what film
and the series?

MR MCRORIE It's an X-ray. There's no
series. |It's just a radi ograph.

MR, PETROZZG.  From when?

THE WTNESS: |1'mgoing to tell you

So this is a lunbar X-ray, lateral view of
the spine -- of the bones. You -- and --

THE COURT: Wait. |'msorry. Before you
conti nue:

Did we sufficient identify the denonstrative
exhibit to your satisfaction, counsel?

MR MCRORIE | -- 1 said -- yes.
t hought 36-A -- so 36 is the CD of the X-ray of
3/ 11/ 26; 36-A, denonstrative at this point.

THE COURT: What is --

What constitutes 36-A?

MR McCRORI E: Lunbar postsurgical X-ray;
one of them

THE COURT: And is there a date, or anything
el se that's specified, so that we can identify that?

MR MCRORIE  3/11/26.
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THE COURT: Al right.

Are you good, counsel?

MR. PETROZZO  Yes.

THE COURT: Ckay, thank you.

A. Yeah. So this (indicating) is looking at it from
the side; you could see the interbody spacer that | put
in, and the screws with the rod. This is his back.

This is actually the actual postoperative film
It's not a -- it's not a denonstrative aid; it's the
actual film

Q Before we put up the next one, can you tell the
jury: \What is "adjacent-|evel breakdown"/"adjacent-
segnent breakdown, " what does that nmean in | unbar
surgery, and do you tell patients the risk of same?

A Well, when the spine has an injury to it, has a
surgery to it, it's nowlost this segnent; just like in
t he neck, he lost two segments. The bone doesn't nove
here anynore (indicating). So the normal |oads and
shock- absorption and novenent in that area i s gone, so
this (indicating) will not nove again.

So then, when you do nove, the other areas of the
spi ne have been noved nmore in order to get you through
your range of notion; they have to absorb nore shock;

t hey have nore wear and tear than they normally woul d.

So, when you have a fusion in your neck or your back, we

461

ALAN F. BONN, CSR, RWR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Gerling - by Plaintiff - Direct/McCrorie

will -- you know, we -- we will oftentines see
accel erated problens at the |evels beside it, and
that's called "adjacent-segnent degeneration" or

"adj acent - segnment di sease. "

Q I'mgoing to say, four years post-surgery --
maybe it's less than that, three; | didn't do the math
but: -- does the hardware that you put in -- unless

there is a new revision surgery, does it stay there for
life?

A, Yes.

Q Gkay. And did you have indications of
adj acent -l evel breakdown, after doing his back surgery,
t hat concerned you and that we can see on radi ograph and
MRI ?

A, Yes.

Q Oay. And is one purpose of the surgery --

You said, they get imediate relief with the neck
pain. 1Is that the sane -- the radiating -- with the
back? Wen he first got the back surgery, was he doing
good i mredi ately thereafter?

A. People do feel relief of the nerve synptons when
you take the pressure off the nerve, yeah.

Q Can soneone go on a plane two weeks, three weeks,
four weeks after getting the cervical surgery?

A.  Yes.
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Q Do you give themcervical and |unbar braces and
collars to wear after the surgery?

A, Yes.

Q You, in fact, indicate, they should wear them as
little as possible, nmore so in the beginning and then
nove around, so they can get into physical therapy.

A.  Just as needed.

Q | want you to watch what | do:

Can sonmeone raise their left (denonstrating) hand
if they've had a cervical fusion?

A Yes.

Can they also reach out wth it (denonstrating)?

t hey stand?

> o »
&
>

Yes.
Q Sol'dlike you to now, in discussing
adj acent -l evel breakdown and any concerns you have --
your record is there; I'mnot going to go through
everything, but we're now going to do 36-B. It's
anot her view.
(Item pl aced on easel.)
Q And I'mhanding you the red marker (handing).
If you could show the jury what, if any, tilting,
retrolisthesis, anterior |listhesis, whatever those words

are -- tell us what you see on these filnms and what they
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indicate to you three-and-a-half-plus years
post - surgery.
A. These views are very concer ning.

This is the X-ray of the lunbar spine from
3/11/26, so this is a couple years after the surgery.
The disc that | ooked normal before now has a col |l apse on
one side, where the bones are rubbing on each other, and
there's substantial height loss. You could see that on
the lateral, as well.

So this disc here (indicating), it did have a
herniation with the original injury. Wen we did the
surgery, it was not as severe as the |evel above, and
therefore, we elected not to include it in the surgery.
But it is breaking down pretty rapidly. The fact that
it's already bone on bone and it's coll apsing and
it's -- and it's causing nore nerve synptons suggests
that -- that -- that he, unfortunately, is going to have
progressive synptons and that it will require nore
aggressive treatnent.

Q The herniation you showed the jury that got
| arger -- you said "significantly larger"” -- from 2018
to 2023, can a patient mani pulate that, fake that,
exaggerate that, in any way?

A.  No.

Q Can a patient fake or exaggerate the bone on bone
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you're showing the jury or the coll apsed disc that
you're calling "adjacent-|evel breakdown"?

A.  No.

Q Ddyou, in fact, request authorization to do
further MRI's, after seeing this X-ray, to determ ne

whet her or not he was a candi date for revision surgery?

A Yes.
Q I'mgoing to now put up ...

MR MCRORIE: | just need the nunber
for ... 31-A

31, your Honor, is an MR, dated April 30th,
2026; | believe, at Lenox Hill Radiology. And then
this (indicating) would just be the denonstrative,
31-A, MRI film

(Item pl aced on easel.)

MR, PETROZZO. Again, can | just have the
cut, series, and inmage?

THE W TNESS: Yes.

So this is a |unbar-spine MR from
4/ 30/ 2026. On the left side, this (indicating) is the
sagittal --

THE COURT: Wait, wait. Now -- |'msorry.
We needed to identify the inmage specifically, first.

Counsel ...?

MR MCRORIE: M? | thought he had the
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doctor identifying it.

THE COURT: The doctor started on the
testinmony. He started on the testimony. Can we
identify specifically ..

MR MCRORIE: Inmage 12 of 20 on the
sagittal view, image 23 of 32 on the axial view

THE COURT: Thank you.

MR. McCRORIE: Thank you.

Sorry.

BY MR MCROR E

Q Continue, Doctor. And please, so we could nove
it along, tell the jury any adjacent-|evel breakdown you
see on here (indicating), any changes that concerned
you, and whether or not you put in for permssion to do
a revision of the fusion?

A Yes.

So, um at the level that we did our surgery
before, you could see that there is a | ot of space
avai |l abl e for the nerves behind it (indicating). GCkay?
At the level below (indicating), you could see, the disc
i s pushing backwards and it's pinching the nerves in
that area. GCkay? That's at the L4-5 level. And the
height is lost, so the normal height of the disc nowis
col | apsed at that |evel.

If we cut it in transection at that |evel, where
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the disc is pushing backwards, you could see again that
there's alnost no roomfor the exiting nerves because
it's collapsed; and then you could see here (indicating)
that the nerve roots are being conpressed -- okay? --

in the mdline.

So this (indicating) is -- this is adjacent-
segnent disease; it is something that is not going away
wi th conservative managenent. W've tried to treat it
and -- and so that is sonething that we put in for, a
revision surgery, where we'd literally take out these
i mpl ants here and do the sanme surgery at this |level as
was done up above.

Q D dyou put in for the surgery, right after
reviewmng the VRI and the X-rays, who you were supposed
to put it in for?

A.  Yes.

Q D d you just get authorization?

THE COURT: Can | speak with counsel for a
nonent ?

(Wher eupon, the Court and all counsel
entered the Court's robing room)

(Pause.)

(Wher eupon, said parties re-entered the
courtroom)

THE COURT: Back on the record.
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The wi tness can have a seat, and | wll have
continued direct exam nation.
(The witness resuned the stand.)
MR McCRORIE: Thank you, your Honor.
BY MR MCROR E

Q Doctor, are you going to do a surgery on
M. Sayles, based on the X-rays, based on everything
you've told us?

A, Yes.

Q And what is the surgery you' re going to perform
on his |unbar spine?

A. Arevision L3-4/L4-5 |unbar fusion.

Q And not in detail: Wat does that entail with
the current hardware that's there? Are you extendi ng
it? Are you taking it out? What does it entail? Very
briefly.

A. W're going to take out the inplants, clean out
the | evel below, the way we did the -- before, and then
fuse it together with inplants.

Q And I"'mnot going to have you read it; |'m not
going to even put it up. But, when you're performng
surgery on a patient, or asking themto consider it as
one of the options, do you, in fact, read to thentel
themthe risks, and both the risks of regular general -

anest hesia surgery plus a diabetic?
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Did you -- you note that in your notes, what the
ri sks are?
A, Yes.
Q Okay. Are sonme of themthat you' ve comented --
that you wite down and tell him paralysis, death?
A, Yes.

Brai n damage?

A Yes.
Q Not comi ng out of the anesthesia?
A, Yes.
Q ay.

Very briefly, this can go up on the screen ..
This is 28 in evidence.
(1 mage displ ayed.)
Q It'sthe disc and it is the cervical M of
9/ 2/ 25.
Looki ng up at inmage 7 of 13, series 3, of
Sept enmber -- Septenber 2nd, 2025, that's a few years
post your cervical surgery; and you did it on a
different view earlier, but is the disc in that area
still off -- is it off the cord, where you did the
har dwar e?
A, Yes.
Q And that you could see -- and that's --

The solid gray line down the mddle is the spinal
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cord, and that's, in fact, the brain, where it's

connected --
Correct?
A, Yes.

-- above it.

And because we can see white on both sides, that
means, in that view, in Septenber of '25, it's not
touching the cord; it's -- we don't know about the axi al
view for exiting nerve root, but it's not touching the
cord; true?

A. Correct.
Q Ckay.
MR MCRORIE: If you could just go to

32 ...7

(1 mage displayed.)

MR MCRORIE 32 -- this will be 32-A
denonstrative only. Mybe -- I'msorry; 28. |It's 32
I n evidence.

(1 mage displ ayed.)
Q Ckay. Now, this is taken August 6th, 2026. D d
you also -- did M. Sayles also relate to you and
exhi bit signs of adjacent-|evel breakdown of the
cervical spine, just |like he was conpl ai ni ng of
conpl aints of progressive pain to the |unbar spine?

A.  Yes.
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Q And where we see the distraction there
(indicating), is that where your two | evels of hardware
was put in?

A, Yes.

Q Gkay. The level above that and the |evel above
t hat appear to now have material in that black area; is
that true?

A Yes.

Q Wiat is that material that is nowin the --

Is that the spinal canal, where it is?

A. Yes. It started pushing into the spinal canal.

Q Ckay. And what does it mean, the fact that it
wasn't there in '24, '25, post-surgery and now there is
disc material on the | evels above the two | evels you
fused?

A. It neans the patient's devel opi ng adj acent -
segnent di sease.

Q Ckay.

MR MCRORIE: If we could just go to the
next one, it's 29; it's 32-B for denonstrative only.
(1 mage displayed.)

Q That is the | evel above the |evel you fused, and
what is that there (indicating)? Wat does the bl ack
disc on the top appear to be doing to the cord in the

m ddl e?

471

ALAN F. BONN, CSR, RWR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Gerling - by Plaintiff - Direct/McCrorie

A It's starting to push backwards.
Q And finally, nunber 30, which is just side by
side ...
(1 mage displ ayed.)
Q Now, the level straight above where you fused --
the two levels -- is now appearing to touch, or begin to

touch, the cord; true?

A Yes.

Q Is that adjacent-|evel breakdown?

A, Yes.

Q Can that be manipul ated, faked, exaggerated, in
any way?

A.  No.

Q Was it there the year before or the year before

t hat ?
A. | don't believe so.
Q ay.
MR MCRORIE: That's it, and we don't need
anything ...

Q Before getting to the opinions: D d you review
the two reports of the defendants' exam ning physicians,
one a spine surgeon naned Ira Chernoff? Did you review
his report?

A, Sone of it.

Q D d you review the diagnosis, and do you agree
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with what he says in the "D agnosis"?

A. Fromwhat | recall, yes.

Q Oay. And did you also review the report of
Jerry Lubliner, the sports-orthopedic doctor?

A | did, along tine ago. |'d have to refresh ny
menory on that one.

Q GCkay. So we don't have to go to a note, in each
and every note -- was there ever a note where -- or a
visit -- and... GCkay, | count around 24 visits. It
mght be a little nore; it mght be alittle |less. But
was there ever a visit where M. Sayles did not nmake a
conpl aint of pain or disconfort to his neck or his back?

A.  No.

Q And were there sone tinmes it was nore to the
neck, less to the back, depending on when a surgery was,
or sonmething like that?

A Yes.

Q GCkay. So we don't have to go through each of the
notes, at any tine they progressed, you noted it and you
note whatever he's relating to you on each date; right?

A, Yes.

Q It's in evidence, so we'll |eave that.

Prior to your first surgery to his neck in
Sept enber of 2022, did you, approximately in April of

2022, suggest -- | know you can't nandate it -- did you
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suggest that he stop working full tine?
A | believe | did.
Q And what would --

Wul d you expect sonmeone with -- well, just take
the cervical -- soneone with eventual nyel opathy, disc
touching the cord -- by the end, would you expect himto

be able to continue working, pain-free and --
MR MCRORIE: Well, wthdrawn.

Q It is the nyelopathy that causes the cl unsiness
and the falling?

A. Correct.

Q And why did you suggest he stop working as a city
i nspector in April of 2022, understanding that you were
going to performsurgery soon thereafter?

A.  He had, um clunsiness, balance probl ens, severe

synptons requiring nmedications, and -- and therefore --
and he did seemto be getting worse with tine -- and
therefore, |I felt that he would be better off if he

wasn't doi ng anything strenuous and he was protecting
hinself. He could have a fall on the job. He was
exposing hinmself to risk.

Q And was there ever a tine you said, "Stay hone,
do nothing, lay in bed"; or did you tell himto -- he
could -- go about his business, just not do the work or

strenuous activity?
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A Wll, we try to have people -- unless they are --
unl ess they're unable to -- to, um use a cane, we do
ask people to be active and try and exercise, to keep
their neck and back stable and as strong as possi bl e.

Q I'mgoing to ask you opinion questions, so you
can give your opinions and then you'll be

Cr oss- exam ned.

So |l want to -- I'mgoing to ask you --
First, 1'mgoing to give you a set of facts. |'m
only going to do that once. It will be the same set of

facts for all of the questions |I ask you other than when
| ask you to assune preexisting -- okay?
(No audi bl e response.)

Q I1'dlike you to assunme that M. Gordon Sayl es,
on the date of the accident, 5/11/2018, has the date of
birth -- I"'mnot sure -- | have the math here but |
think it's wong -- a date of birth of 9/6/1963 --

MR KULLER  9/8.

Q 9/8/1963.

And then, on -- prior to comng to you, in
Novenber 2015, he had an incident of a dog, you know,
scaring him attenpting to come towards him where he
fell backwards, injured his back and his foot. The foot
had an ulcer to it, but his back -- | just want you to

focus on it -- he had an injury to his back that he
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attended physical therapy for, and | think it said in
one note, had two injections.

Ckay?

A, Yes.

Low back

|"d like you to assunme, sinmultaneously, he had
di abetes before 2015, he has di abetes now, and has,
admttedly, experienced sonmething called "bilateral

neur opat hy," which, he says, is a "fuzzy feeling" down
in his feet, comng up (indicating) fromthe feet, with
a sensation.

| would |ike you to assune, there was no
wor k- acci dent case, no lawsuit for that case, that he
treated for his back; and eventually, in Novenber of
2017, he was cleared by the Gty of New York to return
to work, in full capacity, as a New York Gty Building
| nspector and that he, in fact, did return to work as a
New York City Building Inspector, | think, in January of
2018, wth unrestricted -- wth no restrictions.

|"d like you to assunme he, admttedly, said he
woul d have some back pain, lingering, but it did not
inpair his ability to work, walk, do anything with his
j ob.

|'d like to you assune, then, on May 11th, 2018,

he was in an elevator and it abruptly dropped four
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floors; it stopped abruptly, or halted abruptly; it
jolted his body; several people in the elevator fell to
the floor; he was holding onto a rail; it jolted his
body, both neck, back -- forget the shoul der for now,
but he did conplain of shoul der pain, having held onto
the rail when the body was jolted.

|'d like you to assune, his inmedi ate conplaints
after, to his enployer, wthin an hour or so, was neck,
| eft shoul der, back, lower-left |eg.

l'd like you to assune, he went to the energency
room and everything you' ve told the jury -- everything

you read and all the findings in the energency room --

were there. It's nostly back, shoulder, this |eft-sided
armpain, things like that. Everything that was -- we
di scussed.

I'd like you to assunme that he sees a
sports-nmedi ci ne orthopedic, Shahid Man, and everything
we read you, including all the notes we didn't read you;
t hat he attended physical therapy from May 2018 t hrough
August 2018; that he had radiating pain going down his
left armthat he had never had before.

I'd like you to assunme that he did not have the
radiating pain to his left leg, that it -- you know --
after going back to work, he had sonme pain to his back

but not radiating.
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|'d like you to assune, he had the MRIs you went
over, even the ones you didn't order, back in 2018, with
all of the findings as you found themto be and that you
noted in your record.

And 1'd like you to assunme that, prior to seeing
you, in addition to maybe sone other doctors -- there
was a Dr. Wert, but that was for the shoul der; that was
in Septenber of '20; that's for the shoulder -- that he
saw t hat pai n- managenent physician we read you and that
you knew about, Dr. Denmesmin, University Othopedic,
where they said he should see a doctor for the
neur ol ogi cal pain and see an orthopedic for the
shoul der.

|'d like you to then assunme, he came to you on
February 23rd, 2021; all of your treatnent that you
testified about and even all the treatnent you didn't
testify about, that you did it all, and any nedications
that are in there that you prescribed, that all of that
occurred --

kay?

A, Yes.
Q =-- as well as all of the testing that you
or der ed.
And these are the questions and the way we have

to ask it. I'mgoing to ask you if you have an opini on;
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you state, "Yes." I'mgoing to ask you, then, what the
opinion is. After you give the opinion, I'mgoing to
ask you your basis, the way we have to do it. Ckay?
So the first question is: Do you have an
opinion, with a reasonabl e degree of nedical certainty,
as to the cause of the radiating synptons down
M. Sayles' leg, specifically the left leg, after the
accident of May 11th, 2018?
A, Yes.
Q \Wat is that opinion?
A.  That he had |unbar disc herniation causing
radi cul opat hy.
Q And did the acc --
Do you have an opinion as to what caused the
synpt om of radiation, assum ng he didn't have that
radi ation on a constant level as it was indicated
thereafter?
What was the cause of the synptons of radiation
down his | ower back?
A.  The nerve being conpressed.
Q Okay. What is the cause? Was it --
A.  The accident that caused an exacerbation of his
| unmbar condition.
Q Gay. Andis, in fact, that mechanismof injury

consistent with these types of injuries, as a spine
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surgeon, that you' ve seen often?

A Yes.

Q Do you have an opinion, with a reasonabl e degree
of nmedical certainty, as to the cause of the ongoing
synptons that got progressively worse, eventually
causing the need for a lunbar surgery in -- when -- in
Cct ober of 2023? O whatever -- yeah.

A, Yes. It was the accident in the elevator.

Q \Wiat do you base that on?

O: Gve the basis for this opinion and the | ast

opinion. Is it the same basis?
A Yes.
Q Ckay. Please give the basis. | don't know if

you're going to have to do it each tinme, but this -- |
do need the basis in the record.

A Wll, based off ny -- ny expertise and injuries
to the back; based off of the history of his -- his
precondition, his ability to work, um wth full,
unrestricted activities prior to the injury; the
clinical history fromthe other doctors and the
emergency roomthat he went to; based off of our
physi cal exam nation findings; based off the intensity
of his synptonms and the findings on imaging filns; and
then, ultimately, the findings of disc herniation during

surgery.
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Q Do you have an opinion, with a reasonabl e degree
of nmedical certainty, as to the cause of the cervica
synptons; again, in that hypothetical that he has not
had cervical shooting pain down his arm ever; had not
been to doctors for that, ever?

Do you have an opinion, with a reasonabl e degree
of nmedical certainty, as to the cause of the cervica
synpt ons, including the radicul opathy, that he
experienced after the accident of May 11th, 2018, such
as the ones relayed to Dr. M an, through today?

A. Yes. | believe it was the el evator accident.

Q Can you please state the basis for that opinion
for the record? And please tell the jury.

A. The sane -- the sane rationale as the injury to
t he lunmbar spine: based off of ny experience in the
field; based off of the history that the patient had,
off of the other providers' experiences with him based
off of my, um physical exam nation; and, ultimately,
the imaging filnms and di agnostic testing.

Q Do you have an opinion, with a reasonabl e degree
of medical certainty, as to the cause of the need for
t he cervical surgery?

A It's the sane.

Q Wen you say, "the sane,” for the record, it's

t he sane opi ni on?
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Yes.

And t he sane basis?

> O >

Yes.

Q Oay. |If there's any basis that's different,
pl ease tell the record; we would need to know. Ckay?

A Yes.

Q Do you have an opinion, with a reasonabl e degree
of nmedical certainty, as to whether or not, in the
future, beyond the date of this trial, M. Sayles wll
continue to experience symptons of pain, radiation and
further breakdown, whether you do the surgeries to the
back or not?

A. | believe he wll.

Q And what is the basis of that opinion, and for
how | ong do you have an opinion he'll experience that?

A, Well, he's had chronic synptons and he has
adj acent - segnent di sease and, um he has not been
respondi ng to conservative managenment, so it's ny belief
that the synptons are going to be permanent. He has
permanent | oss of notion at those joints that were fused

in the neck and the back, as well.

Q Okay. Just so we're clear, | don't know -- |
think | asked it for one body part, but is it -- and if
it's not, tell us -- is it the same opinion for both the

neck and the back, going into the future, as to your
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opinion as to whether or not he will have synptons, both
neck and back, given the current breakdown?

A, Yes.

Q For what period of tinme for both body parts? So
| don't know which one -- opinion -- you gave it on, but
isit for --

A. For both the neck and t he back.

Q GCkay. |Is that the sane basis that you just gave?
A, Yes.
Q | don't want to put words --
That's it?
A Yes.

| don't want to ...

Do you have an opinion, with a reasonable
degree of medical certainty, as to whether or not the
accident -- you know, | know it was in your notes
earlier, and it's been in your notes -- as to whether
t he accident of May 11th, 2018 aggravated, exacer bated,
what ever word you choose to use, M. Sayles' previous
conditions to the | ower spine?

A | believe it did.

Q Oay. And what do you -- what do you base that
on?

A. The sane rationale. | -- you know, | -- 1've

seen these types of conditions get worse and exacer bated
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through injuries, in ny practice on a daily basis; he
had a history that's consistent with that, and based off
of all of our imaging, diagnostic anal yses.

Q Do you have an opinion, with a reasonabl e degree
of nedical certainty --

MR MCRORIE: W thdrawn.

Q Is the surgery to the lunbar spine schedul ed? W
stepped in the back, but is it schedul ed?

A. I'mnot sure.

Q DdM. Sayles cone to you recently?

He testified, it's schedul ed for Novenber
t went y- somet hi ng.

A. | believe he did, and we discussed it again.
Q GCkay. And let me just see ...

Wth a reasonabl e degree of nedical certainty, is
the future surgery warranted, based on the breakdown you
physi cally showed the jury in both the X-ray of Mrch of
'26 and the MRl in April of '26?

A Yes.
And is --
Regarding his neck -- I'"mnot saying that's
schedul ed; 1'mnot saying that's happening right now --

do you have an opinion, with a reasonabl e degree of
nmedi cal certainty, as to whether or not --

G ven the breakdown we just -- you just -- showed
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the jury and the fact that the disc above the operative
fusions is now beginning to touch the cord, do you

have an opinion, wth a reasonabl e degree of nedical
certainty, as to whether or not the cervical spine wll
require future revision surgery and further fusion?

A | think it's highly likely that it will.

Q And what do you base that on?

A.  The natural history of these disorders. G ven
the fact that he has a two-level fusion and that the
disc is, um degenerating adjacent to the surgery, and
given the fact that he's still synptomatic, it's likely.

MR. McCRORIE: Just give ne a nonent.
(Pause.)

Q Sixty-three now, but do you have an opinion, with
a reasonabl e degree of nedical certainty, as to whether
or not, after the back surgery -- so after Cctober of
'23 through today -- whether it would have been
advi sable for himto go back to work as a New York City
Bui | di ng | nspector?

A. Not with his current synptons and neurol ogic
pr obl ens.

Q And did you relay the synptons as they got
progressively worse from --

They originally get better in the beginning;

correct? Some of them
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A. | believe so.
Q And did you --

So have you ever told him or cleared him to go

back to work -- as his surgeon -- with a -- prior to
t oday?
A. | don't believe so.

Q And how about currently, beyond the date of this
trial? Sixty-three. A lot of people are going to work
till 65. But do you have an opinion as to whether or
not he should go back to work, given the |evel of

breakdown in his spine?

A. | don't believe so.
Q And ... hang on.
(Pause.)
Q Ddyou-- I"mnot going to ask you to comment

on it; he's going to be testifying tonorrow. Did you
review the life-care plan of a board-certified
physiatrist, a PME&R -- physical nedicine and
rehabilitation -- doctor, Dr. Barry Root?

A Yes.

Q Do you agree with the plan? W won't get into
what it is, but do you agree with it?

A, Yes.

Q Do you have an opinion, with a reasonabl e degree

of nmedical certainty, as to whether or not, beyond the
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date of this trial, M. Sayles should see an orthopedic
spi ne surgeon and follow wth one regularly, either
yoursel f or another doctor?

A, Yes; | think he shoul d.

Q Do you have an opinion, with --

And what is the purpose --

When soneone is still feeling pain to the neck,
back, has had surgery to both body parts, needs future
surgery to each body part, what is the purpose of
following with a board-certified spine surgeon at |east
once a year?

A To -- to supervise the -- the status of his back
to try and optimze his -- his synptons, to respond to
any new synptons, do diagnostic testing in that
response; any future surgeries or future issues can be
managed by that person

Q Is there any way to do diagnostic testing wthout
a surgeon ordering it, or -- not a surgeon, a doctor?

A.  Yeah. You should have a doctor supervising him
so they can do them

Q And what types of testing would you anticipate he
woul d need, going forward into the future --

MR MCRORIE: W thdrawn.
Q Gven -- you said the pain would be pernmanent;

correct? Rest of his life? Yes?
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A Yes.

Q Wuld he also need X-rays, MRIs, going forward,
in the future?

A, Yes.

Q \Wat is the purpose of --

You' ve already told us, there have been many done
up until now. \What's the purpose of checking out, every
few years, the neck and back once it's been fused and
even re-fused?

A, Well, um as the spine has ongoi ng problens, we
woul d supervise to make sure that the -- that he does
not have any neurol ogic deficits, intractable pain
that's not controlled, indicating for any surgeries that
may be necessary to try and reduce his synptons.

Q Do you have an opinion, with a reasonabl e degree
of medical certainty, as to whether or not, first,
post surgi cal physical therapy will be advised for
M. Sayles (indicating) if he has either the neck or the
back surgery?

A Yes; it will be.

Q \Wiat is the purpose of physical therapy for
sonmeone with the spinal conditions that M. Sayles has?

A. To optim ze his recovery.

Q \Wat is the purpose of hone therapy when

physi cal -- when regul ar supervised therapy may either

488

ALAN F. BONN, CSR, RWR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Gerling - by Plaintiff - Direct/McCrorie

stop, for one reason or the other? What is the purpose

of teaching the patient home physical therapy?

A. To minimze their synptons and -- and m nim ze
the -- the ongoing problens in his spine.
MR MCRORIE: I'mgoing to save the tine:

Q Your notes indicate, he's currently getting
prescriptions for pain, or for inflamation. Going into
the future, beyond the date of this trial, do you have
an opinion as to whether or not M. Sayles will require
prescription medication for his -- specifically -- for
hi s neck and back pain, synptons, spasns, etcetera?

A.  Yes; he will continue to need them

Q Is the basis -- what is the basis for this, and
if it's the sane, you can say.

It's the sane.
Ckay. And you already said you reviewed the plan

of Root and you agreed with it.

> 9 O >

Yes.

Q And lastly, on your very last note, if it states,
"The patient will return to our office follow ng the
procedure for an initial postoperative consultation,"”
does that tell you whether or not your office schedul ed
it? If it says that --

A. That was -- that was the plan during the visit.

| just don't know specifically --
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Q Oh.
A.  -- what -- what has happened in terns of
| ogi sti cs.

Q Let's beclear: Didyoutell the patient, in the

last visit, that
THE COURT: What did you tell the patient?
MR McCRORIE: Yeah.

Q \Wiat did you tell the patient?

MR MCRORIE | didn't want to go to the
ot her thing, Judge.

A. Yeah. | -- 1 told -- we -- we discussed the
plan, the surgical options for his |ower back, and nade
a plan to performthe surgery.

Q Ckay.

MR McCRORIE: Nothing further. Thank you.
MR SCHI FERL: Your Honor, just a point of
clarification: You were reading -- counsel was

reading froma record. Wat is the date of that

record?

MR MCRORIE: The date?

THE COURT: The | ast note?

MR. SCHI FERL: Yes.

MR MCRORIE: The last note is -- they're
all -- they're long, so ... Cctober 1, 2026.

MR. SCHI FERL: Thank you.
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THE COURT: Cross-exam nation?
MR. CASCONE: Can | go?
THE COURT: You nay.
MR. CASCONE: Al right.
CROSS- EXAM NATI ON
BY MR CASCONE:

Q Dr. Cerling, do you have a file on M. Sayles
(indicating) with you today?

A, Yes.

Q Do you have it in front of you (indicating)?

A. Do you nean the court -- the court file?

Q I'mtal king about your personal file, all of your
paperwor k dealing with your patient, M. CGordon Sayles.
Do you have that with you today?

A. No. | have the court -- | was told that
everything was already submtted to the court, so |
didn't bring a separate file. W submitted this file;
this file was then submtted to the court.

Q So we've established, this isn't your first tine
testifying in a court in New York; correct?

A. Correct.

Q You' ve been cross-exan ned by other defense
| awyers in the past; correct?

A, Yes.

Q And, on average, you testify about six tinmes a
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year in court?
A Yes.
Q And you know that every time you're in court, a

def ense attorney asks you to bring your original nedical

file wth you -- on a patient; correct?
A Well, normally, we have a discussion and | find
out whether or not | need to; and in this case, | was

told that it was already in the court.
Q So who told you not to bring M. Sayles'
docunents to court?
MR, KULLER:  njection.
A. The plaintiff's --
THE COURT: Overrul ed.
|*'msorry; you can answer the question.

A. The plaintiff's counsel.

Q Al right. So you were told by plaintiff's
counsel not to bring the docunents on M. Sayles to this
courtroom correct?

A, No, not -- not in that way.

Un | actually did have themprinted, and I
normally do bring them Unfortunately, | did not go to
ny office today and | had not brought them home with ne.
And so, when | called the attorney and said, "Do | need
to print a new version of it to bring," because | would

have had to try and do that at home, he said, "Don't
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worry; we have it in the -- in the court already; you
already had it submtted.” So, instead of being |ate
for court, | just cane.

Q But you got into arguments with other defense
attorneys at trial, in front of judges, on this sane
exact topic: that you need to bring your original
docunents to the courthouse.

Is that a "yes" or a "no"? You' ve been in prior
argunents with | awers about this.

A | -- 1 don't renmenber having argunments wth
anybody about that, no.

Q Does anything in the docunents in front of you
now, docunents that the attorneys did ask you to bring
to court, talk about a blood workup that M. Sayles had
to undergo for your upcom ng surgery?

A.  The "bl ood wor kup"?

Q Yeah, the -- the --

There's a preop; correct? You just don't -- you
don't have a patient just come in, |lay down and you
start operating. There's got to be a pre-workup; yes?

A A "pre-workup"? Do you nean a nedi cal clearance?

Q Yes.

A | don't do those in ny office.

Q So you don't have any docunmentation wth you

today to show us that there was a prenedi cal clearance
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for this surgery that's happening in Novenber

A.  No. That would be in the hospital chart.

Q Okay. So the answer to ny question is no, you
don't have it with you today; correct?

A | don't knowif it's inthis file right here
(i ndicating).

Q You charged the plaintiff's team $8, 000 for your
t estinmony?

MR MCRORIE. Objection as to "team"”

MR. CASCONE: It's what --

MR McCRORIE: Yeah, | do object.

THE COURT: You could rephrase, | guess.

MR McCRORIE: Yeah.

Q You ever play teamsports in high school?

MR McCRORIE: Judge, | object, because of
his opening, to the word "team" That includes the
word "team"

THE COURT: Al right. The question about
whet her the witness has played team sports is
stricken --

MR CASCONE: Ckay.

THE COURT: -- and |I'masking you to
rephrase the other question.

Q D dthe defense call you for trial today?

A.  Yes; they requested that | cone to trial.
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Q GCkay. So you're working with ne today. You're
working with the defense team
A. Honestly, you know what? | don't know who
called, to be honest. | -- 1 was told that | was
being -- that | was, um being scheduled to testify
today. | had assumed it was on behalf of ny patient and
| would assune it was on behalf of the plaintiffs [sic].
Q So you think, perhaps, that you were called to
this courthouse to help the defense defeat the
plaintiff's case?
MR MCRORIE: (bjection.
THE COURT: Overrul ed.
A.  No.
Q O course not. You always conme to court to
testify for the plaintiffs' side; yes?
A Well, | have done defense in nedical mal practice
cases, but I've, um really only testified in court on
behal f of my own patients when nmy patients require an

expert to testify to their injuries.

Q GCkay. | don't want to keep you here any | onger,
but we both know -- we know exactly -- what you're
saying at trial. So you say "patient"; we say

"plaintiff.” W say "litigant" and then you say
"patient." So | don't want to go back and forth because

that's going to make an argunent between us. kay? So
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we both know what we're tal king about.

You' re testifying today on behalf of a plaintiff,
sonmeone that's suing for noney. You understand that;
correct?

A. O course.
Q Ckay.
Now, your nane is associated with over 700 active
awsuits right now. Is that accurate or inaccurate?
MR MCRORIE: (bjection.
THE COURT: \What is the basis of the
obj ecti on?
MR MCRORIE: That he's associated with 700
| awsui t s?
THE COURT: Meaning, referenced in the
papers filed in court?
MR, CASCONE: Yes.
MR MCRORIE  Ckay.
THE COURT: Ckay.

A | don't knowif that's true. | nean, | have been
in practice for 20 years. These -- this case has been
open for -- what? -- for eight years? So |I don't know.
| mean, | see thousands of patients a year.

Q GCkay. And we're going to get into that: your
purely nedical treatnment and then the ones that overl ap

with |awsuits. Ckay?
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So you have no reason to doubt nme when | tell you
that if soneone was to do a conmputer search in the
court house, your nanme would conme up in 700 active
lawsuits. M question is: Do you have a reason to
doubt me?

MR. McCRORIE: (njection.
A. | have no idea --

THE COURT: |'msorry.

What was the basis for the objection?

MR- MCRORIE: The other things they said
that didn't come true?

THE COURT: \What ?

MR. McCRORIE:  Not hi ng.

W t hdr awn.

MR, SCHI FERL: Can we not have the comments
of counsel ?

MR. CASCONE: Cone on. [|'mnot doing that
to them

THE COURT: Al right. 1It's going to be a
| ong afternoon, gentlenen.

The objection is w thdrawn.

The wi tness may answer the question.
A I -- 1 have no idea. | nean, if | see a patient

in the office and they have an injury, even if | don't

operate on them and if they're involved in a dispute,
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then | assume that | have to submt paperwork that woul d
t hen docunent what | saw and what their injuries were or
what -- what they need. Um so whether or not | go to
court, whether or not | have to testify, | may be asked
to submt a paper saying, "Yes, | saw this patient and
this patient had these injuries.™
So it doesn't shock ne that there would be, you

know, a hundred patients a year that |'ve seen that have
sonmething that they're -- that they're involved with
with the courts. It doesn't shock nme. Patients get hit
by cars; car accidents, workmen's conp, whatever it is.

Q Umhmm You just said you "may" have to submt a
report. You know that you nmust submt a report to get
into the courthouse; correct?

A. No. In what context are you referring to?

Q Every time you're working with a litigant,
sonebody that's suing, you understand that they have a
| awyer and that everything -- when you create a
docunent, it's eventually going to get to nme, the
defense attorney, and to the jury (indicating); correct?

A. No. The mgjority of ny patients are not involved
in litigation.

Q That's great, and you say that every time, but
that's not what | asked you

So I'mgoing to separate your patients that don't
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have | awsuits and the hundreds -- 700 tinmes you are
involved in litigation, okay? So let's keep that

separate, because every time that you try to mx '"em |
have to separate themagain. GCkay?
You understand what |'mgetting at; correct?
A, What are you trying to explain? |I'mtrying to
under stand your point.

Q W've been through this before.

A. W have?
Q Yes.
A.  \Wen?

Q GCkay. So, if you're in the nedical |ane
(simulating) and you step into the litigation |ane
(simulating), sonetinmes things overlap; correct?

A. 1've never heard of this analogy that you're
using before. | nmean, obviously, I'"'min court right
now, so, yeah, this is |egal

Q Yes. So when you give a diagnosis as to whether
sonmebody has a herniation, as a doctor, it shouldn't
concern you how the herniation cane to be; correct?

A Wll, that's not true. No.

Q You would give the same treatnent to a herniated
di sc whether it was congenital, meani ng sonebody was
born with it, if someone devel oped scoliosis, if soneone

had degeneration due to obesity, or behavioral, such as
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being in the work force, a |laborer, or a traung;
correct?

A.  That's not necessarily true.

Q Well, don't you speak on these topics to various
groups?
A Yes.

You | ecture; don't you?
Yes.

You | ecture live; correct?

> O >

Yes.

Q And you lecture on the radi o, on podcasts;

correct?
A. 1've been on, | think, one podcast, |ike, maybe
five, six years ago? | can't recall.

Q Ken Rosato. You were on that podcast, right?

Morni ngs with Ken Rosat0?

A 1've been interviewed on, |ike, a norning show,
if that's what you nean. | -- | don't knowif it's a
podcast, but, okay. It was an interview, it wasn't a
| ecture.

Q But you explained, at least to M. Rosato, that
spi nal pathol ogy could come from congenital causes --
they were born with it -- behavioral; someone's obese,
per haps; behavioral, if they're in the labor -- they're

in construction, bending a |ot; painting, which causes
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themto | ook up (sinulating); crouching down
(simulating); people that are installing carpets
(sinulating); and then trauma.

Trauma is just another way someone can injure
their spine; is that fair?

A Trauma is an injury to the spine.

Q But you treat all of it; correct?

A Yes.

Q So, if you're going to do a surgery on someone's
| umbar spine and you do a discectony -- you're going to
pul | out the disc material and then you're going to fuse
the spine -- it doesn't matter to you if that was trauma
or age-rel ated degeneration; am| correct?

A | -- 1 don't know what you nean by does it
"matter” to ne. Can you explain what you nean by
whether it matters to ne?

Q Yes. Do you take any additional steps?

If you look at the spine and you say: "You know
what? This is caused by degeneration; this guy is
70 years old; his spine is degenerated," as opposed to,
"This guy was hit by a New York Gty bus," it doesn't
matter to you; you want to make the patient pain-free;
correct?

A Yes.

Q You're not giving any better treatnent to soneone
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that sustained a trauma than to sonebody who is
conpl ai ni ng of pain because of normal wear and tear;
is that fair?

A.  Yes.

Q Okay. That was the point | was trying to nake.
So it doesn't really matter to you, as a surgeon, the
cause of the pathology. Your goal is to take away the
pai n; yes?

A.  Yes.

Q Okay. Unless you're involved in a |lawsuit.
That's when you step out of your nedical hat
(simulating) and you put on your |awyer hat
(sinmulating); and that's why you cone in and tell us
causation: because it doesn't matter in your practice

what the cause is, it only matters when you're in the

courthouse. |Is that fair?

A, No.

Q | heard a very inpressive resung this norning
As professionals, we have a resumgé; we call it a "CVv."
Correct?

A.  Yes.

Q Wen was the last tine your CV was updated?

A. | don't know. My executive assistant does that.

| assume, within the |ast couple nonths.

Q Ckay. Have you made any recent changes to your
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Cv?

A. No. It depends what you nean by "recent."

Q Let's say, within the last three years, have you
made any changes to your curriculumvitae?

A, Yes.

Q \Wat changes have you nade to your professiona
resume?

A Wll, as | said earlier, I swtched jobs; |
becanme the Director of Spine at a systemin New Jersey.
| noved nost of ny practice there.

Q Wy did you do that? Wy did you nove nost of
your practice from New York to New Jersey?

A. | think, maybe 2018, | started seeing patients in
New Jersey. Um it's a conpletely different practice
environment; | really liked it. | started expanding.
| had three offices there over the last five years, six
years. | think -- actually, 2020, | think | opened ny
Cifton office. And | likeit. It's -- it's a
different practice environment, so | started seeing
patients there; | started doing surgery there; | started
operating there --

Q Um hmm

A -- and I'mpart of four different hospitals
there. Um | have a nuch |arger patient base there.

Q Um hmm
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A. So that's the reason.
That's it? That's the only reason?

A Um that's the reason why | practice there.

| mean, | -- | took that job because it's a far
nore prestigious job; it's far better paid; it's -- it
was -- it was an upgrade.

Q Gay. Ddit have anything to do with you | osing
your privileges --
MR MCRORIE: (bjection.
Q ~-- to practice in New York; in any of the New
York hospital s?
MR. McCRORIE: (njection.
THE COURT: Overrul ed.
MR McCRORIE: Can | approach?

You ruled on it.

THE COURT: | --
MR CASCONE: |'mnot nentioning --
THE COURT: | ruled on sonething el se.

MR. McCRORIE: Can we approach?

You never let us approach. W'd like to
approach because this is inportant.

THE COURT: You can approach.

MR MCRORIE: (Ckay, thank you.

THE COURT: Step into the back.

(The follow ng proceedings were held in the
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Court's robing room with the Court and all counsel
present:)

THE COURT: Yes, counsel?

MR MCRORIE: So, Judge, the only issue
with letting that question come out: He's never been
suspended in New YorKk.

What he wants to do is -- there were these
RI CO cases. He got --

MR. CASCONE: Wiy don't you ask ne?

MR McCRORIE: Just listen.

MR. CASCONE: | never nentioned the word
"RICO." | have a court order --

(Si mul t aneous speaki ng.)

THE COURT: Centlenmen, you have to speak one
at a tinme.

Let me hear fromcounsel and then I'Il hear
fromyou.

MR. McCRORIE: New York University
approached hi m when he had the RI CO cases. They were
tal king to himabout getting sued for RRCO No one

suspended him He's never been suspended in New YorKk.

He's never been -- anything that cones --

THE COURT: Counsel, right now, the question

MR. McCRORIE: Has he been suspended?
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MR. SCHI FERL: No.

THE COURT: No. The question is: "Was part
of the reason you noved to New Jersey because you | ost
privileges in any New York hospital ?"

MR MCRORIE: D d he say the word
"suspended" ?

THE COURT: No. He said, "lost privileges
[sic],” and | don't see a problemw th that question.

MR MCRORIE: He didn't |ose privileges,
and it's all --

THE COURT: | don't know the answer to that
question. | don't know if he --

(Si mul t aneous speaki ng.)

THE COURT: Wait, counsel. Once |I'm
speaki ng, then you wait.

MR MCRORIE: Yes. [|'msorry.

THE COURT: That's okay.

MR MCRORIE |'msorry.

THE COURT: So | don't know the answer to
t he question. The doctor could say "yes" or the

doctor could say "no. The question itself --

| nean, | would -- | would agree that it
woul d be ny hope that if counsel is asking such a
guestion, he has a good-faith basis to do so.

MR. CASCONE: O course | do.
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THE COURT: Ckay.

MR. CASCONE: And it has nothing to do with
Rl CO

THE COURT: GOkay. And we're not talking
about RICO, which is what the ruling was limted to.

MR MCRORIE: If his answer -- the GEl CO
case -- it's a GEICO | awsui t.

MR. KULLER: And it was in our papers.

MR MCRORIE: It was in the --

THE COURT: Counsel, no one's asking about a

| awsui t .

MR. McCRORIE: Yes.

THE COURT: The only -- the only question is
whet her he partially noved to New Jersey -- part of

the nmotivation for that was | oss of privileges in a
New York hospital. That is the question.
MR MCRORIE: So, okay. The only way --
And he didn't lose privileges, but the only
way to respond --
THE COURT: | nmean, | don't know the answer
to that.
MR MCRORIE: -- is to talk about the
| awsuits that were --
THE COURT: No. |It's a yes-or-no question.
MR McCRORIE: (kay.
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THE COURT: |'mnot asking himto tal k about
the lawsuits, and we have specifically said that he
can't bring up the lawsuits. This is not referencing
the | awsuit.

MR. CASCONE: So as not to waste any tine, |

have his deposition transcript where he says: "I was
suspended. | had to give ny noney back for Medicare
fraud."

| have the transcript; 1'll have it e-miled

to the Judge and to you right now.

MR MCRORIE:  Ckay.

MR CASCONE: | have it all in the
transcript where he admts: "l was suspended.”

MR. KULLER: Can | see the transcript?

MR. CASCONE: Can you see the transcript?

MR. KULLER  Yes.

MR CASCONE: O course, you can see the
transcript.

Do you think I would ask these questions, as
an officer of the court for 30 years, if | didn't have
a basis?

(Si mul t aneous speaking.)

MR McCRORI E: Suspended his nedical
license? | don't knowif that's true.

THE COURT: Privil eges.
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MR. CASCONE: You just said he was never
suspended. You just said he never |lost privileges and
I'mtelling you he did.

THE COURT: |'ve given you an opportunity to
approach. | still feel that ny position on the
guestion is right. The question is okay.

MR. CASCONE: Thank you.

THE COURT: Let's go back

MR MCRORIE |If he's going to be
questioning himon the deposition, can we get it sent,
l'i ke you said?

THE COURT: Are you questioning himon it?

MR CASCONE: Yes.

THE COURT: Ckay. All right.

MR CASCONE: [|'Il get to ny phone and I"|
have ny secretary e-mail it to everybody right now

MR PETRQZZO So we just need a minute.

THE COURT: Do you want to take a break?

MR, PETROZZO. Well, he has to send it.

THE COURT: COkay, we'll take a five-mnute
br eak.

(The follow ng occurred in open court, with
all said parties again present:)

THE COURT: We're going to take a

five-m nute break.
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COURT OFFICER Al ri se.

(The jury left the courtroom)

(Recess.)

THE COURT: On the record.

MR McCRORIE: Judge, M. Cascone has
agreed -- we're waiting for the -- he said sonething
about "Medicare fraud." W're waiting for the
transcript to come in. He's shown us the transcript;
it's here (indicating). It says that while a | awsuit

was pendi ng agai nst him they suspended his

privileges. It then says the lawsuit was di sm ssed,
but he had already left. He resigned -- it says, "I
resi gned. "

The lawsuit is the RICO the GEICO. They --
t hey suspended hi mwhen the lawsuit was -- he was
having a discussion with them He left. He resigned.
And it says: "Was the lawsuit dism ssed?" "Yes."
It's right here (indicating).

There's not hi ng about Medicare, unless it's
| at er on.

MR CASCONE: It is later on, and the
transcript | have doesn't even mention the word
"RICO." Your order was, "Don't nention "RICO'" [|I'm
not nentioning "Rl CO "

THE COURT: Well, | nmean, ny order was that

510

ALAN F. BONN, CSR, RWR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Proceedings

he can't be cross-exam ned on any all egations
pertaining to litigation that was pendi ng where those
al | egati ons had not been substanti ated.

MR. MCRORIE: Yes.

THE COURT: But I'mnot sure if |
contenplated, in issuing that ruling, or if anybody
brought up to ne, that an interimsuspension m ght be
an issue.

MR, KULLER: It's ny understanding from
reading that testinmony -- and he cleared it up |ater
on -- that it wasn't a suspension because of this
GElI CO | awsuit, which was specifically cited in our
papers; and | specifically cited to this GElI CO | awsuit
and Dr. Cerling when we filed our papers. This GElICO
| awsuit got filed against him \Wiile it was going on,
he ultimately resigned from NYU- Langone; and it was a
direct result of the lawsuit, which has since been
di sm ssed.

So this whole line of questioning is about
unproven allegations froma GEICO |lawsuit that's now
been di sm ssed as and against Dr. Gerling, so --

THE COURT: Well, it's not -- it's not an
unproven allegation if he was suspended and --

MR. KULLER: He wasn't suspended.

MR. CASCONE: He said "yes," he was.
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MR. KULLER: No, he didn't. He says
"resigned." He said it --

MR MCRORIE: (To co-counsel) | was doing
t he argunent.

Even if he was, if it's based on a R CO
suit, a GEICO suit, this is what the hospital's doing.
There 15 years. They started -- not them \Wen | say
“they," the tradesnen started suing all of the main
doctors and then the -- the -- NYU, if they did
suspend him suspended hi m because of the RI CO stuff.
It's -- it's bordering on crimnal; it says, "You're
on a schene with the doctors and the | awers and the
patients to do fake --

THE COURT: Yeah, I'mfamliar with the
al | egati ons.

MR MCRORIE: | know, but it was dism ssed
agai nst him

THE COURT: Right. GCkay, but the point is,
if the hospital -- I've not yet -- and |'ve dealt wth
a nunber of these -- |'ve not yet seen a situation
where a hospital has suspended the privileges of a
doctor based on a pending RICO suit --

MR. CASCONE: And may | --

THE COURT: -- and -- and -- so that's not

an unproven allegation; that's something -- and if he
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resi gns because of a suit, that's also not an unproved
al l egation. The unproven allegations that can't be
referenced is the very crimnal conduct you're
alluding to and the allegations in that conplaint.

MR MCRORIEE Only way for himto explain
why he resigned is because they were bringing basel ess
RICO -- not just against him it was against a bunch
of doctors. And if his hospital, because they

couldn't nake heads or tails of it, wanted himto stop

doi ng --

| think this would be highly, highly
prejudicial. It stems froma |awsuit that was
di sm ssed.

THE COURT: Ckay.

MR MCRORIE It's like losing your |aw
i cense, suspended, because someone accuses you of
sonething really, really horrific and then it's
di sm ssed and you get your |aw |license back. He
didn't. These are privileges at a hospital that
didn't like their nane in the paper.

THE COURT: That's fine, but it is not
i nperm ssi bl e to question himabout being suspended if
he was actually suspended, and it is not inpermssible
to question himabout being resigned --

MR. CASCONE: Thank you.
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THE COURT: ~-- if he actually resigned.
VWhat is inpermssible is to question himabout any of
the allegations in the Rl CO conpl aint.

MR CASCONE: And | won't do that.

MR McCRORIE: But how can he explain it?

He has to explain it.

THE COURT: | guess he -- you know,
that's --
MR MCRORIE: It's not right. It's not
right, but we take exception. It's really not right.
THE COURT: | note your exception for the
record.
MR. McCRORIE: And before we go, can we
have -- we still don't have the transcript. Before he

starts, can we have the transcript?

THE COURT: | thought you did.

MR MCRORIE: No, no. W don't have it
yet, still. It's an e-mail; it should be here.

THE COURT: You should have it.

Did we get an e-mail? No.

MR MCRORIE: W can wait as long as it
t akes.

MR SCH FERL: | got it at "15:35."

MR SHELBY: Yeah, ne too.

MR. CASCONE: Two transcripts. One is the
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trial transcript and one is the deposition transcript.

MR KULLER: | don't have it.

MR MCRORIE: | got it.

MR, KULLER:  You got it?

MR. MCRORIE: Yes.

THE COURT: You mght not be on the e-mil,
M. Kuller.

Sonebody's sending it to him

(Pause.)

THE COURT: Al right, are we ready?

MR MCRORIE: Can | just read?

The Court, in the trial transcript, is

ruling on somet hing about the "suspended”; | just want
to see it. This is -- one was a deposition; one is
the court inatrial. So --

W just got this. | just

THE COURT: This is not really intended to
be di scovery.

MR MCRORIE Wat?

THE COURT: This is not discovery, right?

| mean, this is being provided to you
because he's going to question him So you can | ook
at what he's questioning himabout, but |I don't want
to take a half-an-hour for you to read two transcripts

and digest them So I'd |ike to continue.
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It's a quarter to four. At this point,
we're definitely bringing back the wi tness tonorrow,
SO --

MR. CASCONE: And | only have five mnutes
and then I"'mnoving on to a different topic.

MR MCRORIE Is it --

It doesn't appear to be nentioned at the
trial, unless I"'mmssing it, but

| wote the word "suspended”; | wote --

THE COURT: Can you show himthe portion of
the transcript you want to reference? Thank you.

MR. McCRORIE: Judge, can we just put on the
record what he had to say at the deposition?

He says --

THE COURT: Wait. Are you referencing the
deposition transcript?

MR. McCRORIE: Yes.

THE COURT: Ckay.

MR MCRORIE: Yes. So before you --

This is page 11.

MR. CASCONE: May | interrupt for just one
second?

| do nmy crosses very quickly. | don't
ref erence deposition transcripts unless |I'm confronted

wth --
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THE COURT: Under st ood.

MR. CASCONE: -- a statement. | don't plan
on reading a transcript --

THE COURT: Right.

MR CASCONE: -- unless the doctor fights ne
on it.

THE COURT: | don't think the doctor's going
to lie.

MR. CASCONE: No.

MR MCRORIE: Okay, this is page 11. It
says -- page 11, line 10, to the bottom

"Question: Wat happened to the privileges?
Were they suspended or revoked?

“Answer: | resigned.

"Question: Before you resigned, were the
surgi cal privileges suspended for any period of tine?

"Answer: Yes. You know, it's conplicated.
Because | had a lawsuit that's recently dism ssed, the
| awsuit nmade al |l egations about nme which forced NYU to
do an investigation and suspension. During that
process | resigned.

"Question: You nentioned a |lawsuit" --

THE COURT: Al right, | get the point.

MR MCRORIE: But he has to explain the
civil RIRCO | awsuit that they --
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THE COURT: He -- he does -- he does not

have to explain it, but he can choose to explain it if

he wants to. But the defense cannot inquire about it.

a seat.

MR MCRORIE: This is prejudicial.

THE COURT: Counsel, | made my ruling. Have
Let's continue the trial, okay?

MR McCRORIE: Yes.

THE COURT: Thank you.

(M. MCrorie was seated at counsel table.)
MR McCRORIE: The doctor is outside.

THE COURT: Yeah. Let's bring the doctor

(Pause.)

(Conti nued on next page.)
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MR MCRORIE: So we don't get into any -- can
redirect that an insurance conpany was suing him and that
case was di sm ssed agai nst him an insurance conpany for
liability was suing?

MR, SCHI FERL: The witness is here, Your Honor.
The witness is here.

MR MCRORIE: You ruled --

THE COURT: Vait. Wiit.

Doctor, please step out.

It was really inappropriate to ask about that in
front of the witness.

MR MCRORIE: And I'msorry to do that. It's
just --

(Wher eupon the wtness | eaves the courtroom)

THE COURT: | amnot going to limt you on
redirect. However, if you open the door, that can be
probl emati c.

Way don't we see how your wi tness handl es the
guestions? | think your witness is probably quite capable
of handling the questions. He seens |ike he's doing a good
j ob.

MR MCRORIE: | don't think so. These were
alluding to crimnal charges that --

THE COURT: Nobody is going to ask him about

crimnal charges. They're going to ask him-- the questions
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are was part of the reason because you were suspended for
privileges. He can say "yes" or "no."

"Did you resign?" "Yes" or "no." That's it.

And if he wants to tal k about why, he can talk
about why. [If you want to ask himabout why, you can ask
hi m about why, but by doing so, it m ght open the door.

MR MCRORIE: I'mallowed to use the words
liability conmpany that sued you and the case was di sm ssed.

MR. CASCONE: No.

MR MCRORIE: Wiy wouldn't | be?

THE COURT: You can just say it was a |lawsuit that
was di smssed. But if you bring up the |awsuit, you wll be
openi ng the door, Counsel. That's all |I'msaying. |
woul dn't do that if | were you, but it's up to you

Are you ready?

Do you want to brings the doctor back in.

THE COURT OFFICER:  Should | bring the jury in.
THE COURT: Wiy don't we wait until the doctor is

back in.

(Wher eupon, the witness enters the courtroom)

THE COURT: Are you good with water, Doctor? Yeah?
Ckay. You can have a seat -- well, if you want to stand.

You can bring in the jury.
THE COURT OFFICER. All rise. Jury entering.

(Whereupon, the jury enters the courtroomat this
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time.)

THE COURT: (kay. Please be seated.

Conti nued cross-exam nation

MR CASCONE: Can | have the | ast question read
back please? I'll ask it again.

THE COURT: | think you were asking about his
reasons for relocating to New Jersey, and he di scussed sone
of those reasons.

CROSS- EXAM NATI ON
BY MR CASCONE
Q Ckay. So before we took our break, you gave the jury
t he reasons why you're not doing a |ot of your work in New York
anynore. And | asked you are those the only reasons. And then
we took our break.
Do you renenber having that conversation with me just a
coupl e of m nutes ago?
A | do.
Q Let nme give you another opportunity.
You |i ke New Jersey better; you having nore custoners
in New Jersey.

Are there any other reasons why you're no |onger

practicing at Lenox Hi Il Hospital ?
A No.
Q kay. |I'mlooking at your resunme from2024. And it

i ndicates that you're the attendi ng orthopedi c surgeon at
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Lenox Hill Hospital. Ws that accurate in January of 2024, that
you were the attendi ng orthopedi c surgeon at
Lenox Hi Il Hospital ?
A | think ny privileges were --
Q Let ne ask you --
THE COURT: Wait.
Q That is a "yes" or "no."
THE COURT: No.
MR. CASCONE: No?
THE COURT: No. When he's in the mddle of an
answer, you need to wait until his answer is done. |If at
t he concl usi on of his answer, you have sonme application to
the Court, you can do so.
MR. CASCONE: | apol ogi ze.
THE COURT: It's okay. Go ahead, sir.
BY MR CASCONE
Q Go ahead.
A At sone point at the end of 2023 or begi nning of 2024,

| don't know exactly when, ny privilege fromNYU -- | nmean, from
Lenox Hi Il had expired. And | hadn't done a case there in -- |
don't know. |'ve done one or two cases there the entire tine |

was there. And so there was debate in ny practice as to whether
or not it was worth continuing to be an attending there. The
privileges expired, and I did not renew them

Q So | just want to be crystal clear. Your privileges

kp




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

DR. GERLING - PLAINTIFF - CROSS/MR. CASCONE

expired on their own, and that's the reason why you're no | onger

t he attendi ng orthopedic surgeon at Lenox Hi Il Hospital?

A | -- 1 don't remenber exactly when they expired, but
they did -- | -- | needed to renew themin order to
continue -- | need to go back and go through the whol e process
agai n.

Q Sir, you were suspended from Lenox Hi Il Hospital; isn't
that true?

MR McCRORIE: Judge, can we approach with this?
lt's --

MR. CASCONE: |'mtalking about Lenox Hil
Hospital, and I'"'mtrying to nove this as quickly as |
possi bly can.

MR. MCRORIE: Can we approach?

THE COURT: You can approach. Do we need to just

523

break for the day? | really don't know what else to do with

you guys.

You can't approach in front of the wtness.

Qoviously, we're going to have to go off the record, and I'm

going to to have to excuse the wtness and the jury again.
MR MCRORIE: | will just show you --
THE COURT: You want to have a discussion off the
record in the robing roon? |Is that what you're asking for,
Counsel ?

MR MCRORIE: No.
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THE COURT: |'mnot sure what you're asking for.

MR MCRORIE: Can we just -- here.

THE COURT: You want to consult wth your
adversary, that's fine.

Of the record.

(Wher eupon, a discussion is held off the
st enogr aphi c record.)

MR. McCRORIE: Can we approach?

THE COURT: | don't think this is a conversation

t hat we should be having in front of the wtness, do you?

MR MCRORIE: No. I'mjust going to show
you -- |'mnot going to say anything.

THE COURT: | really don't know do you want to go
in the -- back on the record.

MR. CASCONE: Can we break for the day?

THE COURT: | kind of think that that is the best
thing to do at this point, honestly.

MR MCRORIE: It's just -- it says NYU, not Lenox
Hill.

THE COURT: Agreed. That is what we previously
di scussed.

Are so he's talking --

MR MCRORIE: -- about sonething el se.

THE COURT: -- about sonething el se.

MR McCRORIE: Yes.
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MR CASCONE: Can | nove on?

MR MCRORIE: |'mjust show ng himhe's saying
Lenox Hill. That's all.

MR CASCONE: What do you want nme to do,

Your Honor? Just tell ne.

THE COURT: | really don't know what you all want
to do. Wy don't you continue along the |ines we thought
you were going to continue on because it sounds |ike you
sort of went on a different track.

MR CASCONE: | don't think so, but I'lIl try to get
back on track

THE COURT: Well -- why don't you do what you can
do, and then if we need to have a break to conplete it,
we'll try that. GCkay?

MR. CASCONE: Yes.

THE COURT: Ckay.

BY MR CASCONE

Q Have your attending privileges ever been suspended in
any New York Hospital ?

A Yes.

Q Ckay. |Is that one of the reasons why maybe you favored

Jersey over New York, because you were --

A No.
Q -- suspended here in New York?
A No.
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Q Way didn't you include that when | gave you the chance
twice? | asked you, "Anything el se about New York maybe you

think the jury would like to know about you?" And you didn't

t ake --
A Because that is --
Q You didn't take ny opportunity.
A No. That is not the reason.

Q So you being suspended in New York is not a big deal
|s that what you're telling us?

A |'mnot followi ng your line of logic. You asked me why
| was doing cases in New Jersey. | have a long track record in
New Jersey. That's where ny practice was -- was basically
based. And as | said, | had a trenendous opportunity there that
| had been transitioning to.

The fact that | had disputes with my old institution
over certain matters that if we have to discuss, will probably
be problematic, but | had -- | had disputes with them and --

Q Probl ematic for you, right?

THE COURT: No, no, no, no, no. No. Let him
finish his answer, please.

Were you done with your answer, Doctor?

THE W TNESS: No.

THE COURT: Ckay.
A The fact that | had -- that | had disputes in New York

made it an easy decision to be there. It nade -- but it wasn't
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the reason why | was transitioning there. | transitioned ther
ei ght years before.

Q Let's cut to the chase. |'mchallenging your
credibility. I'mnot trying to do a character assassination.
don't believe what you told this jury is truthful. So I'm
attacking your credibility. OCkay?

You understand this, being in court as often as you
are, correct? I'mpermtted to do this?
MR MCRORIE: (bjection.
THE COURT: The objection --
Q You understand that, right?
THE COURT: The objection to the question is
sust ai ned.
Next questi on.
BY MR CASCONE

Q So when you say things to this jury involving a | awsu
and asking ny client to pay noney, | have a right to chall enge
your statenents. You understand that, correct?

A Yes.

Q kay. And part of ny challenge is to whether or not
you're telling us the truth, the whole truth, and nothing but
the truth; you understand that, correct?

A. Yes.

527
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Q So when | asked you sonmething that | feel is inportant,

i ke your privileges as a doctor, and you tell us one thing an

d
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then | have to confront you with sonmething el se and you change
your answer, that damages your credibility.
MR MCRORIE: (Objection.
Q Wul d you agree?
THE COURT: Sust ai ned.
The jury will disregard the question.
MR MCRORIE: And the privileges as a doctor --
THE COURT: What? No, no, no.
MR MCRORIE  Ckay.
THE COURT: (Objection sustained. That's it. There

IS no nore comentary.

Next questi on.
BY MR CASCONE

Q In your dispute, you had to return noney to your
patient, correct?

A | don't know what you're referring to.

Q Part of the reason why you were suspended, this whole
suspension thing we're tal king about, whether or not you all owed
things to expire or you resigned or you were suspended, you had
testified about this previously, correct?

A | don't know what you're specifically referring to.

Q Ckay. The nane of the case Juan Rosario versus
Burnsi de Trucking in the Southern District of New York, right
here, in March of 2024 -- you explained sone of this situation

that we're tal king about.
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You said, quote, "It's very conplicated,"” close quote.

MR McCRORIE: G ve a page nunber if you're
quot i ng.

MR CASCONE: Page 10, line 10, through Page 11
l'ine 25.

THE COURT: Just give ne a mnute to get it up
pl ease. Ckay.

MR. CASCONE: And, Your Honor, you may be | ooking
at two transcripts. One of the transcripts -- the one I'm

specifically referring to right nowis the case of Juan

Rosario. | provided you with another transcript I'Il be
tal king about later. | believe it starts at Page 10.
THE COURT: |'mthere.

MR. CASCONE: Ckay.
THE COURT: You can proceed.
BY MR, CASCONE

Q So in that sworn deposition, | believe you
testified -- tell me if you don't renenber or if I'mgetting it
wong -- that you had no privileges in New York hospitals. |Is

that accurate? That you had no privileges in any New York
hospi tal s?

A | don't remenber the time -- | don't renmenber the
timng of that deposition. Wen was that?

Q It was on March 22nd of 2024.

So at that tine, in March of 2024, is it true that you
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had no privileges in any New York hospital s?

A | think that's correct. Yes.

Q Ckay. Now, the fact that you had no privileges in any
New York hospitals, are you telling us that it had no bearing on
you shifting your practice to New Jersey?

A Yes. | had been doing it for six years, seven years,
as | said.

Q So it was just a coincidence that you |lose all of your
privileges in one state and you nove everything to another
state?

A You're mischaracterizing it. But | --

Q Correct ne.

A | already had all of nmy patients in New Jersey. |
al ready had everything in notion. | was already transitioning
there when | resigned from NYU

Q So you resigned? It didn't expire; you resigned?

A No, we weren't tal king about NYU before.

Q kay. That's where | got the hospitals wong?

A Yes.

Q One you let expire, and one you either were suspended
fromor you resigned. 1Is that fair? | just want to make sure
' mcl ear.

A Yes.

Q Okay. Now, whether you were suspended or you let it

expire or you resigned, you had to return noney to patients; is
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t hat correct?
A No. | don't know what you're tal king about. Which

patients? You're making it up.

Q |'m making it up?

A Yes.

Q ' m1ying?

A What patients are you referring to?

THE COURT: Wait, wait, wait, wait, wait, wait. So
the way this works is he is going to ask you questions;
you're going to answer the questions. GCkay?

Next questi on.

BY MR CASCONE:

Q So the CvV that | just read fromthat you're the
attendi ng orthopedi c surgeon at Lenox Hill Hospital, is that
New York or New Jersey?

A New Yor k.

Q |s that still accurate? Are you still the attending
ort hopedi ¢ surgeon at Lenox Hi Il Hospital ?

A No, as | said before.

Q kay. So ny other question was did you update your CV
to reflect that you're no longer -- that you no | onger have any
privileges in New York hospital s?

A It has been updated. | don't know when it was updat ed.

Q Was it updated to nake it nore accurate to let your

pati ents know that you no | onger have privileges in any New York
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hospital ?
A |'ve never had a patient |ook at ny CV before.
Q Wiy do you have a CV?
A Wiy do | have a -- a resune? Wy does any anybody have

a resune?

Q You really want to ask ne questions? You're not going

to like ny answers.
THE COURT: Al right. Please, let's -- really,
can we just nove al ong, Counsel ?
MR. CASCONE: Sure.
THE COURT: Next question.
BY MR CASCONE
Q You have a CV to advertise yourself. |Is that fair?
A |*ve never used ny CV to advertise nyself.

Q Then why do you have a CV?

A Everybody maintains a CV. |1'm-- I'man academ c guy.

| work at hospitals in admnistrative positions, of course |
have a CV. Everyone has one.
Q O course.

So just tell us, why do you have a CV?

A | just answered that exact question.

Q You said, "OF course...everyone has one." But |'m not
tal ki ng about everybody else. [|'mjust tal king about you now.
Wiy did you --

THE COURT: |I'mgoing to strike the question and
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ask you to nove to the next question.
BY MR CASCONE

Q Do you know a Thomas Kol b?

A He had a very fanous radi ol ogy center that he sold to
Lenox Hill.

Q Kol b Radi ol ogy, correct?

A Yes.

Q | s Kol b Radiology still in business?

A | don't know the workings of his conmpany. | think he
sold it.

Q Did you ever work with the firmcalled Subin &
Associ at es?

A What do you nean --

MR. McCRORIE: (njection.
A What do you nean by "worked with"?
THE COURT: Sustained. The objection is sustaine

BY MR CASCONE

Q Have you ever testified on behalf of the law firm
call ed Subin & Associ ates?

A | have. A couple of tines.

Q Wien was the last tine that you worked with Subin &
Associ at es?

A What do you nean by "worked with"?
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d.

THE COURT: The original question "worked with" was

objected to and sustained. The question that you were
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allowed to proceed wth was whether he has testified for
Subin. He has.

Next questi on.

MR CASCONE: Ckay.

MR MCRORIE: | didn't object --

THE COURT: No, you didn't object. But -- but the
witness didn't |ike the phrasing, and | had wanted himto
stick to the phrasing --

MR. McCRORI E: Under st ood.

THE COURT: -- that | thought was okay. So let's

go.

BY MR CASCONE

Q You' re being paid $8,000 today, yes?

A Yes.

Q Who' s payi ng you $8, 000?

A The plaintiff's counsel, | believe.

Q So are you working with Plaintiff's counsel today?
MR. McCRORIE: (njection.

A -- | don't --

THE COURT: Sustained. I|I'msorry. The objection
i S sustai ned.

Next questi on.

BY MR CASCONE

Q Okay. Wien was the last tine Subin & Associates, the

law firm paid you to work on their cases?
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MR. McCRORIE: (njection.
THE COURT: Sust ai ned.
BY MR CASCONE:

Q Subin & Associates is no |onger in business, correct?

MR MCRORIE: (bjection.
THE COURT: Sust ai ned.
Move on, Counsel.

BY MR CASCONE:

535

Q What about Asher & Asher, that law firm have you ever

wor ked with them before?
A Who?
Q Asher & Asher?
MR. McCRORIE: (njection.
THE COURT: Sust ai ned.

A | don't know who that is.

Q You nmentioned Dr. Root, the guy we're going to talk to

tonorrow. You've worked with himbefore, correct?
A Dr. Root? I|I'msorry. Wi is that?
THE COURT: The life care planner, right?
MR CASCONE: Yes.

A Before seeing a life care planner, | have never heard

his name before. And | don't even recognize it now, honestly.

Q Counsel asked you about ten questions that you reviewed

Dr. Root's -- the life care planner -- plan, and you read it i

n

detail and you've agreed with everything that's in there. That
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Dr. Root.

A | don't know him

Q Have you ever heard of him before?

A No.

Q So the first tinme you heard of Dr. Root was when you
read his report for this trial. |Is that fair?

A | think so. | don't recall ever hearing his nane
bef ore.

Q Ckay.

A | don't think |I've ever nmet him

Q | didn't ask you if you ever nmet him | asked if you

knew of him
THE COURT: You have to respond verbally, sir.
THE WTNESS: Sorry?
THE COURT: You were shaking your head no, but I
need a verbal response:
THE W TNESS: What is the question?
MR. CASCONE: GCkay. |I'lIl rephrase the question.
THE COURT: Ckay.
BY MR CASCONE
Q You were asked by M. Sayles's attorneys if you
reviewed the report of Dr. Root, and whether or not you approved
it and/or agreed to it.
Do you renenber those questions?

A Yes. | answered that question.
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Q You answered yes, so you -- let's establish that. You
read Dr. Root's report thoroughly and you agreed to all of it,
yes?

A | didn't say that.

Q So then el aborate. Tell ne what you agree to and what

you don't agree.

A | don't recall. | didn't nenorize it. |It's been a
long -- I -- | didreviewit. | did agree wwth the majority of
it. Alot of it -- | nean, | agreed with what was pertaining to
ny own subspecialty. And it's -- it's about the patient's life
care plan.

| don't do life care plans. So what |I'mfamliar with
that's related to nmy practice, in other words, how often he
woul d see ne, imaging in the future, whatnot, | agree with those
t hi ngs, those aspects of it.
Q Do you have Dr. Root's plan in front of you?
A | don't think so.
Q So how can we know tonorrow when Dr. Root testifies
what you agreed to and what you didn't agree to --
MR. McCRORIE: (njection.
Q -- if you don't know --
THE COURT: It kind of sounds |ike you're
whi spering "objection,” not into a mcrophone, so if you
woul d, nice and loud, say it.

MR MCRORIE: Sorry?
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THE COURT: It alnobst sounds |ike you're talking to

yourself. But the objection is sustained to that question.
MR MCRORIE: Sorry.
THE COURT: Next question.
BY MR CASCONE

Q When is the last tine that you | ooked at Dr. Root's
report?

A It's been a while. That's what |'msaying. | don't
have a fresh menory of it.

Q So if the jury is told tonorrow that you approved the
pl an, how do we know what portions you approved and what
portions you didn't approve?

A Exactly what | just said a couple of m nutes ago, when
| said that | -- | amfamliar with the parts of the plan that
pertain directly to me. But in your question earlier, you said
that you agree with every word in it 100 percent, | --

Q | never used the word 100 percent.

THE COURT: Wait, wait, wait.

A What ever word you used, you know what | nean. In its
entirety.

Q Yes.

A ' m paraphrasing. | don't recall all of the aspect of

his care plan that don't pertain to ny specialty, but | do

recall the ones that are relevant to what | would know and are

part of ny specialty. And those are the things that | nentioned
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a couple of mnutes ago when you asked ne about it.

Q You were seemngly able to stay with | ong hypothetica
questions. "l want you to assune A, B, C D E F, G H I, J."
Do you renmenber that? And you just nodded al ong and you said,
"Yes, | agree with everything you just said."

So, Doctor, you'll agree to anything the plaintiffs say
to you at this trial, won't you?
MR. McCRORIE: (njection.
THE COURT: Overrul ed.

A No. | agreed that | would assune what he told nme to
assune, which is what |'mbeing instructed to do. So I, of
course, said yes, | will assune that, if I"mbeing instructed to

assune sonet hi ng.

Q But then you gave concl usi ons based on those
assunptions. Do you know any of those assunptions to be true?

A | believe nost of them!| was famliar with and that |
know to be true, yes.

Q  &ay --

A Stuff that | know as a clinician, taking care of the
patient, yes.

Q So sone of what you agreed to, you don't agree with?

A | -- 1 was asked to -- | was -- | was asked to assune,
and | agreed to do so.

Q So the $8,000 -- is it 8500 or is it 8, 000? 7500 or

don't you know?
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A | believe $8,000 is ny fee, yeah.
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Q Were you given a check today? Is it sonmething that we

can | ook at?
A No, it wasn't given to ne.

Q Now, how do you cone up with $8,000? |Is that for a

hal f day's testinony? |Is that for a full day's testinmony? |Is

t hat based on an hourly rate?

A Probably ten years ago -- | don't think I've ever

raised my fee. Probably 10 or 12 years ago, when | was asked to

testify, | asked around to all of the spine surgeons | knew.
And | asked, "Have you ever testified? |If you have, okay, wel

how nmuch do you charge?" That's how | set ny fee. Because

wanted to be fair. | don't want it to be too much or too
little. | wanted to be fair.

If 1'"mcanceling ny surgeries for the day, | think that
it's reasonable to be reinbursed for that. | have a practice

with a ot of overhead. And if |I'mcanceling surgeries and if

have to nove themaround, it costs a lot to ne. Sometines |'m

not able to redo themagain. So that's how | set ny fee.

And actual |y, obviously, everybody knows there's been a

lot of inflation in the last 12 years. $8,000 probably -- it
probably is sonething that should be revised at sone point,
quite frankly.

Q | guess -- thank you for all of that. |'m not

attacki ng you on the amount of noney. | just asked you is it
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$8,000 for a norning? $8,000 for a full day? Does it get
adjusted is what |'mgetting at?

A That's nornmal |y what we charge, $8,000 to appear in
court.

Q Is that for a half day or is that for a full day or
somnet hi ng el se?

A It's usually for a half day because | don't normally
run over like this. This is very long testinony.

Q Yes. | agree. So if $8,000 is fair for a half day,
are you expecting another $8,000 for the afternoon session?

A | nean, you're asking ne billing questions that |
haven't thought about yet. |I'msorry. |1'Il figure it out after
we' re done.

Q You're not just going to accept $8,000 for today are
you?

MR MCRORIE: (bjection.
THE COURT: Overrul ed.

A You know, | oftentines -- | sonetinmes don't even | ook

at -- usually don't even see the checks. So, yeah, | nean, |I'm

sure that | wll tell ny assistant, "Hey, we ran over, please

send thema bill for the reminder."

Q Ckay. And then if you come back tomorrow, you're going

to have your assistant send a bill for tonorrow s testinmony too,
correct?
A Probably. | nean, if | have to cancel in the norning
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patients that are on route to ny office, an entire office ful
of patients, and we have to scranble and we lose all of this
face with all of these patients, all of these patients that ne
surgery need to have sone type of care, and suddenly they've

been waiting all of this time to see ne, and they're called on

542

ed

route to the office, or maybe they even arrive to the office and

they're told that you're cancel ed because you took all day to

guestions --
Q | took all day?
A Yeah.

MR MCRORIE: (bjection.

THE COURT: The witness -- the witness should be
rem nded that direct exam nation of the w tness took
until after 3:00 o' clock. Ckay. So | don't -- let's just
take it fromthere. Let's go again.

Next questi on.

BY MR CASCONE

Q So $8,000 for the norning. $8,000 for the afternoon
Anot her $8,000 for tomorrow. That's $24,000 you're going to
make off of this trial. Correct?

A | don't know that to be true.

Q All right. \Wat about your review of the reports in
preparation of trial? That is additional tine you're given,
correct?

A If | do extra work, | wusually, just |ike any attorney
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or other professionals, | bill for my tine.

Q Good. We're in agreenment. You deserve to get paid for
your tine.

A Thank you.

Q That is not why |I'm asking the questions.

So it's $8,000 in the norning, $8,000 in the afternoon,
tonorrow i s another $8,000. That is $24,000 right there.

Then there is additional noney you're going to nake
fromyour review of the records. So that is where ny next
question is going.

How much extra noney did you nmake from just review ng

records in preparation for your testinony?
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A | have no idea. | normally don't. | -- if | have to
cancel my practice to -- to do legal work --

Q You're giving me the -- you're answering whys. And I'm
not asking why questions. |'mjust asking factual questions.

know you know how to do this. And if you're going to conplain
about how long |'m keepi ng you, just answer my question so we
can get out of here.

MR. McCRORIE: (njection.

THE COURT: The objection is sustained. There

was -- there was no question there.

Sir, is it your testimony -- | think what the
| awyer is asking you is you don't bill for review ng
records?
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THE WTNESS: No. As | said a mnute ago, |
answer ed that question.
THE COURT: He's just asking how nuch you bill.
That's the question.
THE WTNESS: | think $700 an hour
BY MR CASCONE
Q So it's 8,000 flat fee. 8,000 flat fee. 8,000 flat

fee. An additional $700 per hour for the review of records.

Are you with me so far? "Yes" or "no"?
A Yes.
Q Are you with nme?
A | understand -- well, I"'mnot wth you in the sense

that | don't agree with you, but | understand what you're
saying. It's not conplex.
Q | knowit's not conmplex. | don't know why you're
arguing with ne then.
THE COURT: Gentlenen, next question, please.
MR. CASCONE: Al right.
THE COURT: Thank you.
BY MR CASCONE
Q You prepared twice with the lawers, right? Two weeks
ago and then again -- no? You're looking at me like I'm
speaking a different |anguage.
THE COURT: Al right. Could we please not have

any comrentary either from Counsel inquiring or fromthe
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witness, and just limt ourselves to asking a question and
providing an answer. That would really be | ooked upon with
favor by the Court.

MR CASCONE: |'msorry, Your Honor. I'Ill try to
do better.

THE COURT: Thank you.

BY MR CASCONE

Q Did you nmeet wwth the plaintiff's lawers in

preparation of your testinony for this trial? "Yes" or "no"?

A Yes. One tine |ast week or the week before. And then
on the way here today we had a conversation about the |ogistical
t hi ngs.

Q kay. So a week before, when you spoke to the other
| awyers, did you charge themfor your tine then?

A | don't know.

Q Maybe yes, maybe no; you don't know?

A | don't know. | didn't talk to ny assistant about it.
She nmade an appointnment for them They came in. W net for a
short period of time. | don't even think we nmet for an hour.
|*mnot sure how | ong we were together.

Q How nuch do you nake per year, approximately, for trial
work? If you do this six tinmes a year, approximtely how nuch
do you make fromyour work in the courtroonf

A | nmean, it's really rare that | testify for nore than a

half day. So six times a half day. So six tines eight. Wat
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is that? 46? No. Six times eight is $48, 000.

Q Plus the prep tine, plus the $700 an hour?

A If I -- if | need to do the -- the hourly work that |
do. But | -- you know, that's not normally very extensive.
Because | don't -- | already know ny patients. And | -- it's ny
own chart. |'mjust comng in testifying to the contents of ny
chart.

Q Okay. And you realize that when you testify at a tria

like this, oftentimes there are other |awers that are comng to

wat ch you, correct?

A | don't know.

Q You' re not saying that you're turning down the
courtroomwork, are you?

A That is by no neans the way | govern mny practice.
have no desire to cone to court. This is not fun

Q But you do it six tinmes a year, and you get paid each
tine, correct?

A Each tine | have to cancel a day of work and have al
of nmy overhead and mny practice churning away while | cancel ny
patients that have been waiting a long tinme for surgery, yes.

Q Are you under a subpoena right now?

' msorry?
Are you under a subpoena right now?

| have no i dea.

o > O »F

You cane here voluntarily, transactionally. You cone
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in; you get paid. You do so willingly. Yes?

A. Yes.
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Q You're not court ordered to be here. You' re not under

a subpoena; you cane hear willingly?
A Correct.

Q kay. And you do that at a mninumsix tinmes a year

yes?

A | don't knowif it's a mnimum |'msure | had years
where | testified less. [|'msaying on average | think it's
about that.

Q And sonetines it's up to ten tinmes a year, correct?

A | have no idea. | don't keep track of that.

Q Way don't you just say, "lI'mnot comng to court.
done with this. Don't bother nme. Don't ask me to cone to
court. | hateit. | want to be a doctor and a doctor only"?

Wiy don't you say that to the | awers that asked you to cone

'm

her e?
MR. McCRORIE: (njection.
A Because --
THE COURT: Overrul ed.
A Because | couldn't look in the face of ny patient that
got injured by your client and say, "I'mnot going to tell the

courts about their injury, about the treatnment that | had to do

because | don't have the tine." | don't do that. Instead |

say, "Ckay, yes, I'mwlling to testify for you."
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Q You get referred patients that are already involved in
l[itigation on a regular basis, correct?
A | mean, | see patients that -- that have litigation

Most of the tine when | see them|'mnot aware of the fact that

they have litigation until later. Like with Gordon, | didn't
know about it until later.
Q Ckay. Wit a mnute.

H s acci dent happened in 2018. He cones to you in 2023

for the first time, correct?
A. | -- no '22.
Q '227?

MR MCRORIE: '21.
A ‘21,
Q Years after his accident, he comes to you and you take
a detailed history fromhim And you're telling this jury when
you first talked to him you don't ask him "Do you have a
| awyer"?

A No. He's a worknen's conpensation patient that had an
on-the-job injury. | treat himlike any other patient.
| -- you know, | govern whatever needs to be governed within the
wor kmen' s conpensation world in terms of filling out the

paperwork for it. The vast majority of those patients are not
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invol ved in any type of |awsuit.
patients get injured on the job.

Q A vast majority are not

It's -- workmen's conpensation
They' re injured workers.

involved in litigation. But
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there are plenty that are. |Is that fair?
A |''m sure there are.
Q Vell, you testify at least six tinmes a year. You've

got to knowit's not |ike out of the ordinary that one of your
patients has a lawsuit. You're comng to actual court four
times a year, and you hate it apparently.

MR. McCRORIE: (njection.

THE COURT: Sust ai ned.
BY MR CASCONE

Q Wien a patient of your conmes in, you know where they're
comng in from whether it's from another doctor, whether a
| awyer referred you this patient, yes? |I'mtrying to be fair
with you.

MR. McCRORIE: (njection.

A Fair with ne?

THE COURT: Sustained as to the comrent.

Q Yes.

THE COURT: Just answer -- again, elimnate the
comment and limt yourself to answer the question.
You can answer the question, Doctor.

A Most of the time we know they're referred to us or they
found us on the internet or fromanother patient that told them
about us, their physical therapy office where they're sitting in
the roomw th other patients and they say, "Wwo is your doctor?

My back is killing nme. It's not getting better."
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You know, nost of the tinme we know the source. But not

always. | nean, a lot of times patients conme in and they
say -- they say, "I don't renenber the person that referred nme."
So, | nean, yeah, we -- we try to keep track of that stuff. But

we don't always know.

Q Al right. How about with M. Sayles? M. Sayles was
in an el evator accident in 2018. And he conmes to you in 2021
al nost two years after the accident. You neet with him You
care about him He's your patient. He conplains to you about
pain. You, as a good doctor, want to take away his pain, yes?
Yes? You want to take away his pain?

A What kind of question is that, honestly?

THE COURT: So --

Q Vell --

MR McCRORIE: Judge, can we object?

THE COURT: No.

MR. MCRORIE: Come on.

THE COURT: \What happens is the witness is
obj ecti ng.

So, sir, if your lawer wants to object, he's going
to object. You just need to focus on answering as directly
as possible the question that is asked to you instead of
this sort of argunentative situation that you both have
going on with each other. Ckay?

So let's just try it again, gentlenen.
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Let's -- can you re-ask your question.

A The answer is yes.

Q Ckay. Cood.

When you nmet with M. Sayles, you asked him "Wat are
you doing here? Wy are you seeing ne?" |Is that fair?

A Yes.

Q That is the history, "Wat happened to you? What
brought you to nme?" Yes?

A Yes.

Q And he told you that "I was in a horrific elevator
accident” or sonething to that effect, correct?

A Yes. W know the history.

Q You wrote down in your records that we | ooked at
earlier today that he told you that he fell in an el evator
13 stories. \Wether or not it was accurate, you found out
| ater, when you wwote it down, in your mnd you thought your

patient fell 140 feet, yes?

A | don't renenber what | was thinking then.

Q It's in your record he fell 14 stories, yes?

A It does say that.

Q Wien you say, "It does say that,"” it sounds like you're

removi ng yourself from your own records.
You' re not di savowi ng your own records, are you?
A No. | just don't think that | wote that in. | think

ny medi cal assistant wote that in.
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Q But you spoke -- you spoke with M. Sayles. So you

have your record in front of you. And you see, "Ch ny goodness,

you fell 140 feet." You don't have that conversation wth your
patient?
A No, | didn't think he fell. | thought that he was in

an elevator that fell.

And | actually believe that that was a typo that it was
13 -- the 13th floor to the 9th floor.

But even if it was two floors, a free-fall from 10 feet
is enough to injure sonmeone the way he was injured. So it
doesn't matter whether it was 110 feet or if it was 20 feet or
if it was 10 feet. It was a substantial fall that he had
synptons from

Q You were asked by Plaintiff's counsel about the
mechani smof injury. And | want to just go over that for a
second with the jury.

Wien we tal k about the nechanismof injury, it's
basically does it make sense, does the story nmake sense that he
was injured in this way. Yes?

MR. McCRORIE: (njection.
Q Is that fair?
THE COURT: What is --

Yes.

kay. It's fair?

THE COURT: Al right. Wait. ['msorry.
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What was the basis of the objection.
MR. McCRORIE: The Appellate Divisions decision.
THE COURT: | mean, | don't know what that neans,
Counsel
The objection is overruled. The question and
answer stand.
Next questi on.
BY MR CASCONE

Q So as a doctor, you want to take a conplete history
fromyour patient, correct?

A Yes.

Q And you want to take an accurate history from your
patient, correct?

A Yes.

Q So if sonebody told you, "I just fell off the Enpire
State Building, and I"'mwalking in here, | fell off the Empire
State Building, and | fell and hit ny heels on the ground, and
it felt like |l hit a brick wall,"” would you just put in there

"My patient fell off the Enpire State Building onto the concrete

floor"?
MR MCRORIE: (bjection.
THE COURT: Overrul ed.
A If they told me that they fell off the Enpire State
Building and then they hit a brick wall, yes, | would wite it
down.
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Q Wul d you put anything else in the record?
A |"msorry?
Q At that point, would you put anything else in the

record? Like flag it? Like maybe this person doesn't have th

554

e

nmental capacity to agree to a surgery? The person is obviously

crazy? Wuld you have any kind of notation in your record at

t hat point?

A If the patient fell off the Enpire State Building and
| anded on the floor, yeah, | would think that | would probably
think, "Are you sure?" | probably woul d second-guess that.

Q Ckay. So a fall of 140 feet, did you question
M. Sayles at that point? D d you say anything like, "Are you
sure you fell 140 feet and hit a brick wall?"

A Honestly, | don't remenber the exact conversation.

Q Does it matter what the history is? You're going to
put in your history whatever the guy tells you, right?

A W try to take a history -- the history is what they
tell us, yes. W try to take an accurate history.

Q But didn't we already establish that it doesn't matte
if he tripped and fell over his own shoel aces, he had an
accident in a car, he got attacked by a dog. It doesn't matte
to you. You're his doctor; your job is to take away his pain.
Is that fair?

A It -- we do our best to help people and --

Q Ri ght ?

r

r

kp




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

DR. GERLING - PLAINTIFF - CROSS/MR. CASCONE 555

A Yes.

Q You only get into trouble when you cone into our |ane
the legal |lane, and you cone into court and try to convince a
jury that the story that he tells you is true --

MR MCRORIE: (bjection.

Q -- it has nothing to do with your treatnent?

MR MCRORIE: | didn't realize the question wasn't
over, but objection.

THE COURT: Sust ai ned.

MR. CASCONE: Your Honor, it's 4:30. |I'mlosing ny
voice. Can we break until tonorrow?

MR MCRORIE: Can we go further? Even if he'd
have to cone back so that we can cut the tine that he's
going to be here, not for our noney, for the patients, can
we do that?

THE COURT: We'll go for another 15 m nutes.

MR. CASCONE: Can | get a drink? Can | have a
little water?

THE COURT: O course.

MR. McCRORIE: Thank you, Your Honor.

BY MR CASCONE

Q Now, | just asked you questions about your eval uation
of your patients. You nade sure that your patient is sonewhat
telling you an accurate story about what happened, correct?

It's inmportant that he's somewhat accurate?

kp
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A VWhat do you nean by "you nmake sure"? | don't know what
t hat neans.

Q You would inquire if you had any doubts as to the
veracity of the story being told to you by a patient, correct?

A You nean inquire with the patient? Wat do you nean by
i nquire?

Q Al right. Years ago, unrelated to this case, we had
an opioid crisis. And doctors were on high alert to nake sure
that they weren't giving out opioids to people who were drug
addi cts who were claimng "I have pain." There were checks and
bal ances that were put in place.

You understand what |'mtal king about, correct?

A | don't know what checks and bal ances you're referring
to.

Q You have to make sure that you're not prescribing
peopl e medi cati on who don't really need it --

MR MCRORIE: (bjection.

Q -- is that fair?

A | follow --

THE COURT: Again, you are very soft-spoken on the
obj ections, so it's very easy to mss it, especially because
they're going so very fast. Did you intend to assert an
obj ection to that question?

MR McCRORIE: Judge, I'mtrying to let it go. |

don't want to keep interrupting.
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THE COURT: Either object or don't object.
MR MCRORIE: | object to the opioid crisis and

t he question --

THE COURT: Right. It's a hypothetical. The

obj ection is overrul ed.

You can -- | don't know if you did already answer

t he question. You m ght have.

kay. The question and answer stand.
MR CASCONE: Ckay.
BY MR CASCONE:

Q You operated on an Napol eon Aqui no, correct?

A Correct.

Q You know where I'mgoing to go wth this,

Napol eon Aqui no?

A | don't know what you're referring to.

Q He was referred to you by the Subin Law Firm Do you
remenber that?

A No.

Q If I told you that the Subin Law Firmreferred their
client Napol eon Aquino to you, would you have any reason to
doubt me?

A | don't know.

Q You performed surgery on M. Aquino w thout even doing
an MRl --

MR. McCRORIE: (njection.

kp




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

558

Q -- Is that accurate?
A Yes
THE COURT: Basis of the objection?
MR MCRORIE: (Objection.
THE COURT: |'msorry?
MR MCRORIE: |'mjust objecting, Your Honor.
THE COURT: The objection is overrul ed.
MR. MCRORIE: He says he doesn't know. Ckay.
A So Napol eon - -
MR CASCONE: Wit a mnute until the judge gives
you an instruction. | don't know what is happening.
THE COURT: Not hing is happening.
MR. CASCONE: Ckay.
THE COURT: We're all good.
A So Napol eon Aquino is a patient of mne that |I'm
famliar with because he -- he had a bullet fragnment in his |leg

and needed to be diagnosed with a CT scan, which is the standard

of care for people who can't get an MRI. So he could not get an

MRl .

We ordered a CT nyel ogram on him

(Senior Court Reporter Karen Perlman was repl aced

by Senior Court Reporter Alan Bow n.)

(Transcript continues on the follow ng page.)
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Q And you did surgery on a cervical spine, and you
fused C6 to Cr.
MR MCRORIE: He was in the mddle of the
answer, | think.
Q I'msorry. Dd1l interrupt you?

THE COURT: Were you in the mddle of an

answer ?
THE WTNESS: No, | finished.
THE COURT: Al right. W're all good.
Continue with your next question.
A. | heard your question.
THE COURT: Yes.
A. So | don't know what level | did; | don't recall
That sounds correct. It was a one-|evel ACDF.

Q But was it not determ ned that he did not have
the | egal capacity to consent to a surgery because he
was commtted to a nmental hospital ?

MR. McCRORIE: (njection.

THE COURT: Sust ai ned.

The objection is sustained.

MR MCRORIE. And nove to strike, please.

THE COURT: You can't nove to strike a
guestion. You want to nove to strike his answer? The

answer i s stricken.
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Q Ckay.

THE COURT: All right.

Q W spoke about "mechanismof injury," and we've
establ i shed that a nechanismof injury is a way to
explain how an injury was caused; is that fair?

A, Yes.

Q A herniated disc, have you ever referred to it as
a "jelly donut"?

A. | nmean, | used that analogy earlier in order to
explain to the jury what it would ook Iike in the
sagittal plane, when it's transected in the mddle.

Q And a herniation is a protrusion of the
gel ati nous material of the disc; yes?

A Yes, it usually is.

Q GCkay. And in M. Sayles, you told the jury that
he sustai ned, not one, but two cervical herniations as a
result of the elevator incident two years earlier; yes?

A, Two years before ny initial consultation?

Q Yes.
A. Yeah. It was nore than two years, but, okay,
yes.
Q Mre than two years. |'mjust
Now, the mechanismof injury to cause -- a

herni ated disc in the cervical spine could occur froma

direct trauma on the head (indicating), causing the

560

ALAN F. BONN, CSR, RWR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Gerling - by Plaintiff - Cross/Cascone

bones of the cervical spine to cone in contact with one
another (simulating); is that fair?

A.  That is one nmechani sm of herniation.

Q Rght. So we see ceiling-collapse cases:
sonething falls on the head, presses the spine down
violently (simulating), and causes the jelly to shoot
out (simulating) of the disc material; yes?

That does happen sonetinmes, yes.

Ckay. And that's a mechanismof injury; yes?

> O >

Yes.

Q Another way that the gelatinous material can
herniate froma cervical disc is a violent flexion and
extension, |ike you would see in a rear-end accident;
correct?

A, Mtor vehicle accidents, not just rear-end.

Q Right, sonething that caused the neck to go back
and forth (sinulating).

A O twst, yes.

Q That was ny next one: O twsting, a violent
tw sting of the neck.

A, Yes.

Q Okay. Wich one of those happened to M. Sayles
(indicating) in the elevator, or the two years before
you first saw himfor the first time? D d he get hit on

top of the head with a shopping cart that went flying in
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the air (simulating)? Did he -- did his body levitate
violently fromthe floor of the elevator and hit the
ceiling of the elevator when it crashed down
(simulating)?
MR MCRORIE: (bjection.
Q Was it a twist (sinmulating)?
THE COURT: Sustained as to form
Q \Wat was the exact nmechanismof injury that
caused two disc herniations in M. Sayles' neck?
A.  Axial |oading.
Q So did he get hit on top of the head
(i ndicating)?
A.  No.
Q It was the sudden hitting of the brick wall and
the feet that sent a shock wave all the way up the
spi ne, causing those two herniations.
A.  And he probably, during the process -- aside from
t he shock and axial |oading -- also probably snapped his
head one way or the other, sonehow. | nean, it's not
going to be that sinple; it's obviously conpl ex.
Q Your answer for every hard question, it's
conplex; right? You do that every trial?
MR MCRORIE: (bjection.
THE COURT: Sust ai ned.

Q You didn't see a video of the inside of the
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el evator; correct?

A.  No.

MR MCRORIE: (Objection.
THE COURT: Overrul ed.

Q So you're just making this up, that he probably
violently noved his neck. You didn't see a video, you
weren't there, and never spoke to an eyew t ness.

MR McCRORIE: (njection as to all of it and

"violently noved his neck."

THE COURT: | didn't quite catch all of
that, but | do agree.
bjection as to formis sustained.

Q \Were are you getting this from that he
violently tw sted his neck?

MR MCRORIE: (bjection.
THE COURT: Overrul ed.

A. | didn't say he violently twi sted his neck.

Q Then how are you conpetent to tell this jury a
mechanismof injury to the cervical spine if you didn't
see the accident, you didn't speak to any eyew tnesses
to the accident, there's no records of himviolently
twi sting his neck?

It's just -- you just said, that "probably"
happened. And you know, from being in court over and

over again, the Judge requires "within a reasonabl e
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degree of nedical certainty.” W're not at a barbecue;
you can't just say, "Probably, maybe this happened.”
You're in a court of |aw and the Judge (indicating) has
rules. It's within a reasonabl e degree --
MR MCRORIE: (bjection.
Q -- of nedical certainty.
MR. McCRORIE: (njection.
THE COURT: Sust ai ned.
The jury will disregard the question.
Q You don't know the mechani smof injury, do you?
A | actually, in front of everybody here, already
said that | believe it's axial |oading. Everybody knows
that he fell nunerous floors, at a high speed, and camne
to a stop. That's axial |oading.

Q Wien you say, "everyone knows," how does everyone
know?

A. Because it's been not only testified upon today,
it's in every nedical record; it'sin-- it'sin the
court systenm it's an accepted nmechanismof injury for
t his case.

Q That's what he told everyone after he started a
| awsuit; correct?

MR MCRORIE It's been determ ned, your

Honor .

oj ection.
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MR. CASCONE: It hasn't been determ ned by
anyone.

THE COURT: Al right.

MR. CASCONE: The jury will determ ne --

THE COURT: Al right, that's enough.
That's enough. W' re done for today.

MR. CASCONE: Ckay.

THE COURT: You know? Al right.

|'msorry, Doctor, for the inconvenience.
|'msure it's not easy for you, but |I have to ask you
to come back tonorrow norning at 9:30.

Al right, the jury is excused. Have a
| ovel y eveni ng.

Pl ease renmenber not to discuss the case.

"Il see you tonorrow at 9: 30.

COURT OFFICER: Al rise.

(The jury left the courtroom)

MR SCHI FERL: | would I|ike the adnmoni shnment
on the record for the wtness.

THE COURT: You mnean, that he's not supposed
to talk to anybody about his testinony --

MR. SCHI FERL: Yes.

THE COURT: -- between today and tonorrow?

MR. SCHI FERL: Yes.

THE COURT: Ckay.
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Doctor, you're not supposed to talk to
anyone about your testinony between when you | eave and
you cone back tonorrow.

The witness also wanted to ask the Court a
questi on.

THE WTNESS: Well, | need to reach out to
ny patients and cancel a |ot of people. I'd like to
know when |' m expected to be done.

THE COURT: There's (indicating) your --

they're the people you have to ask.

THE WTNESS: | have to | et them know.
THE COURT: Counsel -- sir, when the | awers
who called you first -- when we were doing the

schedule, they told nme: "Dr. Gerling is going to be

all day. In fact, if we don't finish himall day,
"Il be" -- you know -- "we mght not finish." And I
said: "No, no, no. |I've had Dr. Gerling; he's a

hal f-day wi tness."

This is what the plaintiffs who brought you
here have done; they kept you on the stand until three
o' clock. | have no idea how long the cross is going
to be, but the cross is going to be substantially
shorter than the direct, and normally it's the other
way around.

Sol can't --
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THE WTNESS: Should | cancel mny norning or
shoul d I cancel the whol e day tonorrow?

THE COURT: | really hope you'll be out of
here by lunchtine. | would assunme you'll be out of
here by lunchti ne.

Is it fair to say that Dr. Gerling --

MR, SCHIFERL: | don't understand what's
going on. | nean, first of all, it's not for the
W tness to bargain with your Honor.

THE COURT: He's not arguing.

MR SCH FERL: | said, "bargain with";
didn't say "argue."

THE COURT: He's not trying to bargain with
me. He has responsibilities and he's trying to plan
for them just like we all would.

MR, SCHI FERL: And | appreciate that with
t he best of them your Honor, but if your point --

THE COURT: Can | just ask: Do we need al
of this to be on the record?

MR. SCHI FERL: No.

THE COURT: Thank you.

MR, SCHI FERL: | just wanted the
adnoni shment on the record.

THE COURT: | just wanted to let the

reporter go.
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(To reporter) We're off the record for today
and we're done with you. Thank you so nuch.

(Di scussion off the record.)

(Wher eupon, the matter was adjourned to

Thur sday, October 8, 2026, at 9:30 a.m)
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