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-Proceedings-

THE COURT: Case on trial continued.

Appearances are the sane.

Good norning counsel. |s there anything before |
bring in the jury?

MR MALECKI: Yes, your Honor.

The first issue is fromyesterday. Your Honor's
order provided that Dr. Kaplan provide us with origina
copi es of the photographs, that has not been done.

My understanding is, counsel is taking the position
that he does not have them even though he testified quite
clearly that they were at his surgery center and store it
t here.

MR. ROSENGARTEN.  Your Honor, that is a
m srepresentation

| spoke with Dr. Kaplan yesterday and he told ne
the actual photographs, which I, by the way, have not seen,
that he actually handed to M. Malecki at this table, are
t he phot ographs fromhis file.

| don't Dbelieve, your Honor, | can read the
transcript, | have, | don't think your Honor required that
the digital photos be turned over. You required the
phot ographs. That was what was turned over. They were not
phot ocopi es. The thing you asked for not was photocopies.

According to Dr. Kaplan, those are the photographs

he has in his file, period.
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-Proceedings-

He's tal king about stuff fromthe surgical center.
It is interesting that he brings it up because, while he
made a whol e dog and pony show about his subpoenas and
speaking to soneone at Dr. Kaplan's office, there wasn't
anything about himreaching out to the surgical center. |
don't know why he didn't. He seenms to-- there was testinmony
yesterday --

THE COURT: Was this surgical center subpoenaed, |
believe it was?

MR, ROSENGARTEN: |t was.

THE COURT: Did those photographs get turned over
by the surgical center, they did not, right?

MR, ROSENGARTEN. | don't believe they were. MW
understanding is that --

THE COURT: So there's still an outstanding
subpoena, right, they still have an ongoing conti nuing
obligation to conply with the subpoena. Does the surgical
center have it?

MR. ROSENGARTEN. | don't know. | reached out to
them | did not hear back.

But | know what the Court Ordered yesterday, which
was complied with the photographs that Dr. Kaplan has, the
actual photographs. M understanding --

THE COURT: M. Ml echi has those. Those were
handed over to MR Malechi by Dr. Kaplan fromhis file?

dar




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

348

-Proceedings-

MR ROSENGARTEN.  Yes.

THE COURT: They were not turned over pursuant to
subpoena but he had themwth hinf

MR. ROSENGARTEN:.  Correct.

THE COURT: (Ckay.

MR ROSENGARTEN. It is our position that nothing
el se needs to be turned over at this point.

THE COURT: No, the surgical center has an ongoing
obligation to conply with that subpoena and turn over those
records; so they need to go ahead and do that.

MR ROSENGARTEN. Are you ordering nme to speak to
the surgical center to get those photographs, if they have
it; which, by the way, | can't guaranty they do. These are
if a3, 4, 5 years ago and the subpoena was from January of
this year, | can look intoit.

THE COURT: M. Ml echi, have you been in contact
with the surgical center?

MR MALECKI: No. Let's be clear, Dr. Kaplan owns
the surgical center. He performed three surgeries at the
surgical center. He testified yesterday, | have the
transcript in front of me, that they are stored in digita
format the surgery center

They are pretending |ike these are two different
peopl e is crazy.

Also, the surgical center is on 54th Street, Dr.
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Kapl an's office is on 56th Street, I'mnot asking himto go
to New Jersey. |'masking himto wal k down the street or
frankly, make a phone calls.

THE COURT: He doesn't need to do anything at all,
other than to direct his staff at the surgical center to
comply with that subpoena.

MR MALECKI: Correct.

THE COURT: They need to do that.

M. Rosengarten, they need to do that today.

MR. ROSENGARTEN. (Okay. And to be clear, that is
t he phot ographs, which have al ready been turned over. That
is what the Court asked for, the photographs.

THE COURT: Wich Dr. Kaplan said are not as good
quality, right, when they are copied.

MR. ROSENGARTEN: No. That is why | think there's
sonme confusion and | think there's an issue and m stake.

Dr. Kaplan said the photographs that he had
yesterday, if he would have photocopied them would not have
been good quality, that is fair.

The reason, after speaking to Dr. Kaplan yesterday,
that his office reached out to M. Mlechi is because the
phot ographs that he had have to be printed on special paper
for it to make to not have the issue of photocopy.

THE COURT: | think he used the term "high

resol ution."
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MR ROSENGARTEN:  Exactly.

That is what he turned over to M. Mlechi here, as
far as | know, as far as what Dr. Kaplan told me. | have
not seen the photographs. Those are not photocopies. The
issue is with photocopies, those are not photocopies.

THE COURT: Are you telling me those are the high
resol uti on photographs that Dr. Kaplan referred to?

MR ROSENGARTEN:  Yes, correct.

THE COURT: And what is the resolution of those
phot os, are they black white or color?

MR. MALECKI: They are color. Your Honor, could we
stop pretending we are in the 1990's. He did not take the
phot ographs with a Polaroid that he is now scanning t hat
Pol aroid. These are digital photos. The original copy is
the digital copy, not a printout of the digital copy, that
is what this is.

THE COURT: What is wong with the printout of the
digital copies?

MR. MALECKI: To have the metadata so one can use
it and zoomin closer.

THE COURT: You did not subpoena the netadata.

MR MALECKI: W subpoenaed original photographs.

THE COURT: And you have them

MR MALECKI: These are not the original

phot ogr aphs.
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THE COURT: You have themor you don't have them

MR MALECKI: | don't have original photographs.
have what Dr. Kaplan printed out.

THE COURT: It is a printout of a digital imge
that is taken during the surgery.

MR MALECKI: Correct.

THE COURT: Is it printed in color and in good
qual ity resol ution?

MR. MALECKI: It is printed in color, | don't know
t he resol ution, your Honor.

THE COURT: (Ckay. Ckay.

If you can articulate some inaccuracy in themto
me, then maybe 1'I| make a further direction; but barring
that, I"'mnot directing anything further at this time, M.
Mal echi .

MR. MALECKI: Inability to zoomin on the
phot ographs, which you can do on any digital photograph,
can do it on ny phone when | take a photograph, that al one
to be able to zoomin and | ook closer at the pictures, that
al one our expert should be able to do that.

THE COURT: Did your subpoena request digitized
i maging or merely imaging.

MR. MALECKI: Requested the inner operative
phot ogr aphs.

THE COURT: Then that is what you have, counsel
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No further action on this at this tine.

VWhat el se?

MR. MALECKI: Your Honor, we filed a motion to
renew our argunments with respect to the cross-exam nation of
Dr. Weinstein and Dr. Grimmon the Workers' Conpensation
Boar d.

The Article 78 was recently denied. And there was
specific findings. During the pendency of this trial the
Article 78 was denied. There were specific findings made in
there that goes against every argument that was nade, with
respect to Workers' Conpensation Board being solely
peer-reviewed. The Court agreed that was a legitimte way,
that he had nore than enough tine, nore due process tine to
go through and affirmthe decisions of the Wrkers
Conpensation Board. And we believe that now this is giving
amunition to the idea that the Wrkers' Conpensation Board
deci sion was correct and was not based on this problemwth
i nsurance conpani es, behind the scenes, which is what
counsel argued during our argunent on this notion.

THE COURT: So when was this Article 78 decision
handed up?

VMR MALECKI: March 5th.

THE COURT: This is with respect to doctor --

MR MALECKI: Dr. Weinstein, specifically.

Dismssed his Article 78 petition and nade specific findings
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as to why they were dismssing it.

THE COURT: March 5th?

MR. MALECKI: Yes. The decision is dated--
March 5th, yes.

THE COURT: And that was the date he testified.

Well, it would have been hel pful to have had that
decision before, but it was not available before he
testified, right?

MR MALECKI: It was not.

THE COURT: So, you want to recall Dr. \Winstein,
you want to call Dr. \Winstein?

MR. MALECKI: | want to recall himin order to
cross-examne himon the issues in the Wrkers' Conpensation
deci si on.

THE COURT: I'Il take a I ook on the decision.

Do you have anything on that M. Rosengarten.

MR. ROSENGARTEN. Yes. First of all, | believe |
got the notion at 9:39 a.m today, | have not had tine to,
frankly, look at it.

Il will say, interms of Dr. Ginm | don't see how
Dr. Weinstein's Article 78 has any bearing on Dr. Ginm at
all. It seems the motion is for Dr. Ginmtoo, | don't know
why that woul d be would be appropriate in way, shape or
form

In terms of Dr. Weinstein, this Court, while |
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tried to argue that the Article 78 petition says that this
is not a final determnation, the Court, essentially,
rejected that. And the Court really found, ny
understanding, in line with Justice Cohen in Brooklyn, the
i dea that the denial of further Workers' Conpensation is,
essentially, not probative, nothing to do with this specific
case, was not denied in this specific case. And | would
say, your Honor --

THE COURT: It is not disciplinary determnation.

MR, ROSENGARTEN.  Correct.

And | would further say, if he does want to recal
Dr. Weinstein, that opens up a whole can of worms. Because
if he is going to talk about being denied by Wrkers'
Compensation, | should be able to talk about how his surgery
was authorized by Wrkers' Conpensation. It goes hand in
hand.

We can tal k about how Dr. \Weinstein's |unbar
surgery was authorized by Wrkers' Conpensation

THE COURT: |'mtake a |ook at the Article 78
Proceeding. And I will have a decision and nake a
determination if it is persuasive in determning nmy ruling.
You can hand it up.

MR. ROSENGARTEN: And one thing | wll add, your
Honor. This is, essentially, all related to the RECO

matters. | did want to point out to your Honor, that the
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RECO conmplaint filed wwth ny specific firm including Dr.
Weinstein, including Dr. Gimm including Dr. Kaplan was
di sm ssed yesterday by the District Court on the merits
wi thout |eave to amend the conplaint without a motion. So |
can provide a copy of that decision, if the Court would |ike
to see it. I'msure at some point you wll see that
decision in some other way, shape, or form | wanted to
bring that into the Court's attention, as this is sort of a
col lateral issue to that as well.

THE COURT: | would like to see that decision at
some point in time, but you can certainly provide it if you
have it.

Thank you, counsel.

Bring inthe jury -- first let's make sure we have
our technol ogy set up.

(Pausi ng.)

THE COURT OFFICER:  All rise. Jury entering.

(Wher eupon, the jury enters the courtroomand the
followng is heard inside the hearing and presence of the
jury.)

THE COURT: Pl ease be seated.

Menbers of the Jury, good norning, welcome back. |
hope you're enjoining the dreary Thursday as nuch as | am

Qur next witness will also be a defense w tness

taken out of turn as the Plaintiff has not conpleted their
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wi tnesses and rested their case. Aso, this witness wll
testify via video |ink.

At this time, | call upon M. Mlechi to call your
next wtness.

(Wtness appears remote via Mcrosoft Teans.)

THE COURT: Pl ease swear in the wtness.

THE CLERK: Good norning.

THE WTNESS: Good norni ng.

THE CLERK: Pl ease raise your right hand.

Do you solemly swear or affirmthat the testinony
you' re about to give will be the truth, the whole truth, and
not hing but the truth?

THE W TNESS: Yes.

THE CLERK: In a loud clear voice, please state
your name and address for the record, spelling both your
first and |ast name.

THE WTNESS: Yes. M name is Shlono, S-HL-OMOQ
M nkow otz, MI-NK-OWI-T-Z  Address 15 Beverly Road,
Chester, New York 10918.

THE CLERK: Thank you.

Your Honor, the witness has been sworn and
affirned.

THE COURT: M. Ml echi you may inquire.

MR MALECKI: Thank you, your Honor.

DI RECT EXAM NATI ON
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki

BY MR MALECKI

Q Doctor, could you please tell us what your nedica
specialty is?

A |"ma diagnostic radiol ogist.

Q And coul d you give us a brief description of you
educati onal background?

A Yes. | went to nedical school at Wil Cornell. |
stayed on for radiology residency at Wil Cornell. | stayed on
for a radiology fellowship in neuroradiology at Wil Cornell and
| amcurrently there as an attendi ng physician.

Q And hat have been have you been doi ng since schooling
prof essional [ 'y?

A So, | split my time between readi ng general radiology
for the emergency departnent, so muscul oskel etal, chest,
abdonen, and pelvis; and half my tinme reading neuroradiol ogy
which is spine, head and face.

Q And are you a nember of any professional associations?

A So the American Board of Radiol ogy and the Anerican
Col | ege of Radi ol ogy.

Q And have you received any awards or recognition for

your work?
A | have in residency.
Q Al right. Are you |icensed?
A Yes.
Q Are you licensed in New York?
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki
Yes.

And how | ong have you been |icensed in New York?

Since 2013, | believe.

o r» O r

And in your career, approximately, how many MRl scans
have you revi ewed?
A Thousands, many thousands, hard to know.
And have you testified before in court?
A Yes.
MR, MALECKI: Your Honor, | would ask that Dr.
M nkowitz be certified as an expert in radiol ogy.
THE COURT: The witness is so qualified.
MR MALECKI: Thank you, your Honor.
BY MR MALECKI :
Q Now, Doctor, you were asked to review some of the M
films inrelation to M. Julca; is that correct?
A Yes.
Q And so that we know, how much do you charge for
review ng those filnms?
A $600 an hour.
And are you charging the same for your testinony today?
No.

And what do you charge for testinony?

> O »F LO

$6, 000.
Q Al right. And did you review any of M. Julca's
| umbar spine MRIs?
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki

A Yes.

Q VWi ch ones did you review?

A | reviewed an MRl that was done on April 13th, 2018.
And | reviewed another one that was done on October 27th of
2021 -- sorry, QOctober 28th, 2021

Q Al right. And let's start, could you explain to us
what is an MRl and what it is used for?

A An MRl is a special way of taking pictures of the
inside of the body. It uses magnetics, essentially, to create
very detailed pictures of all the different soft tissues inside
of the body to help us make a diagnosis.

Q And let's start wth that April 13th, 2018, M. And
you reviewed the filns of that MRI?

A Yes.

Q And with respect to that lumbar spine MR, what
findings did you make in review ng those films?

A | made that there were several |evels of the
degenerative change of wear and tear, nostly pronounced at the
L4/ L5 level, which is kind of |ower down in the |unbar spine;

There was narrow ng of the canal, which is where the
nerve roots run

The facets, which are joints that help the spine have
mobility, they were overgrown and worn away;

Those were the findings that | saw

Q Al right. And could you explain to me what a
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki

narrow ng of a canal neans?

A Sure. The spinal canal is, | think of it as a highway
for the nerves. The nerves kind much rundown fromthe brain.
And it is kind of a superhighway for the nerves and they have
all their exits along the way to, you know, innervate the body.

Wien it's narrowed, it could be for a couple of
reasons. But when it is narrowed, that kind of highway is kind
of smaller and it can actually cause some sort of narrow ng on
the nerves, depending how bad it is.

Q And you nentioned degenerative changes. Wat did you
mean by that?

A So, over tine, alnost all of us, many of us, we have
this gradually wear and tear on our spine and many of our joints
but on our spine, especially. And the spine is a very dynamc
structure. It noves a lot, it has a lot of joints, the way that
it turns and those swears down in tine. You can see evidence of
it wearing down on a MR

Q And those degenerative changes, how | ong does it take
to devel op those?

A So they can take, you know, many nonths to years. They
typically take over the course of years and years.

Q And now, did you also | ook at the report fromthe
radi ol ogi st who reviewed that April 13th, 2018, MRl from Lenox
H 1l Radi ol ogy?

A Yes.
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki

Q And were your findings consistent with that
radi ol ogi st?

A Yes.

Q Now, is it unconmon for a radiologist to reviewfilns
and see sonething different in then?

A It is not unconmon. It can happen depending on --
dependi ng on how, you know, how different the interpretation is.
It could happen nore or |less common, it is not uncommon, no.

Q Now, the findings that you sawin this April 13th,
2018, back MR, are they findings that would be consistent with
a traumatic injury such as the one that M. Jul ca had?

A No.

Q And why do you say that?

A Because the appearance of the findings is very very
typi cal of that wear and tear, that takes many nmonths to years
to develop. And so when | look at that spine MR and | see
these all the tine, it is a very very typical pattern of kind of
bony overgrowth that happens slowy over tinme.

Acute trauma, or relatively acute to subacute traum
has a different appearance and that appearance is not present
here.

Q And first, when you say bony overgrowth, what do you
mean by that?

A So, the joints-- we have many joints in our bodies;

hi ps, knees, but actually every level in our spine has two
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki

paired joints at the back, alnost |ike hinges. And just like
the knee and hip can get arthritis over tine, these little
joints called the facet joints can also get arthritis. One of
the ways that the body responds to the arthritis, it creates
--it generates nore bone to try to make nore surface area. It
tries to ease the load on the body. And that is a very --that
IS a process that takes months to years. That is what | nean
when | say here, the facets have a | ot of bony overgrowth to

t hem

Q And | believe that you said there were certain things
that were mssing that would have shown acute trauma, what
specific things?

A Mainly a lot |like of edema. You could see edem,
inflammation that has a specific pattern or fractures,
especially, these are findings that are specific for trauma but
they were not present.

Q And you al so reviewed, you said you reviewed the Ml
fromseveral years |ater on October 28th, 2021, correct?

A Yes.

Q And were there any changes fromthe 2018 MRl to the
2021 MRI'?

A No appreci abl e changes. The facet overgrowth was the
sane, the canal narrow ng was the sane.

Q And so is your interpretation as to whether that

Cct ober 28th, 2021, MRl showed any evi dence of acute trauma, has
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki

that changed any?

A No.
Q Now, let's go to the left shoul der.
Did you review any MRIs for the |eft shoul der?
A Yes.
Q And which MRIs did you review?
A April 13th, 2018 MRI.
Q Was that also fromLenox H |l Radiol ogy?
A | believe it was.
(Pausi ng.)
Let me check ny notes. | believe it was.
( Pausi ng.)
Yes, Lenox Hi |l Radiol ogy.
BY MR MALECKI

Q Now, what specific findings did you determ ne when
| ooking at that left shoul der MRI?

A One of the rotator cuff tendons --so we have rotator
cuff tendons which hel p us nmove our shoulder. Those are, like,
vul nerable to wear and tear over tine.

One of those tendons, called the supraspinatus tendon,
had a smal| tear just underneath the bone there.

The other finding was that one of the bones in the
shoul der call ed the acrom on bone was kind of --different
peopl e have different ways of the way that their anatomy |ooks.

Some people that bone is a little bit higher or sonetime that
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki

bone is a little bit lower. It is what we call inpinges. It
i mpi nges agai nst the tendon and rubs against it. Every tine
they nove the shoul der, that tendon rubs against the bone and
over tinme they get tear over there.

| saw both finding. | saw a partial tear along the top
of the tendon and the bone on top of it kind of tilted down
against it.

Q Now, this acromon, is that something that is a genetic
condi tion?

A It is sonething people are born with. | would think of
it as an anatomi c variation. Sone people have nore space, sone
peopl e have | ess space.

Q Is it your testinmony that that anatomic variation is
what is causing these tears in the rotator cuff?

A Yes, that would be the explanation. Because in the
literature it is very well described that when the acromon is
| ower, it causes inpingement on that tendon. As patients nove
their shoul der over the course of nmonths and years, they can get
that tendon gets frayed and torn.

On this MR | seen the bone down and |'m seeing the
tendon right under that alittle frayed. And that is all that
amnot seeing. | amnot seeing any fracture or edenma. | am not
seeing anything that tells me that there was an acute or
subacute trauma. |'malso seeing the classic appearance of what

causes a little bit of fraying and tear to the tendon due to the
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Dr. Minkowitz - Direct - Defendant/by Mr. Malecki

bony anatony of the patient.

Q Now, did you also review the report froma radiol ogi st
from Lenox Hill Radiol ogy?

A Yes.

Q And did your interpretation of the filnms differ from
that radiol ogi st?

A No.

Q And to nake sure | understand, did you make a
determination as to whether the findings in this |eft shoul der
MRl from April 13th, 2018, could have been caused by an injury,
such as the one that M. Julca had?

A There's no evidence for that. There's no evidence on
the MRl that those findings are caused by injury.

Q And explain to me why you say that?

A Because the -- any findings that woul d point towards
trauma are not there. And the findings that are there are very
wel | described in the literature as being caused by wear and
tear over tine, due to the patient's anatony.

Q Now, let's nmove on to the right knee.

Am | correct you reviewed an MRl of the right knee?
Yes.

And when was that MR taken?

July 10th, 2018.

And am | correct that is done at Kol b Radi ol ogy?

> O r*» O >»r

Yes.
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Q And, in reviewng this July 10, 2018 MR, what findings
did you make with respect to the right knee?

A Wth respect to the right knee, the meniscus is a
little bit worn. It is alittle bit worn, which happens. That
isreally the only finding that I was able to see on ny review,
that | saw, a little bit of wear of the neniscus.

(Wher eupon, Shaneeka Harris relieved Deborah Rothrock
as the Oficial Court Reporter.)

(Continued next page.)
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DI RECT EXAM NATI ON
BY MR, MALECKI

Q And explain to me what is the meniscus?

A So, the meniscus is -- it is kind of like a -- you can
al mst think of it as a washer for the knee. It kind of
provi des cushi oning for when the bones are agai nst each other
and it goes -- you have one on the left. One on the inner and
one on the outer side of the knee. And in many patients who get
arthritis in their knees as they get older, part of that picture
of the arthritis -- so there is some cartilage wear. There can
be some bone changes and the neniscus al so gets worn down over
tinme. So that is something that we | ook for when we read a MR
is is there any kind of change in the neniscus that would
indicate some wear that occurs over tine.

Q And this wear in the neniscus, is this something that
you attribute to M. Julca's accident from Mrch 3, 2018?

A No.

Q And why do you say that?

A Because when trauma affects the meniscus, what it
usually does is it causes a tear and it causes tears in specific
patterns and that's not present here. What we are seeing the
meni scus is a very typical just wearing of the meniscus and any
findings that would be seen in trauma like a large joint
ef fusion or edema or, you know, inflammation, those are not

present here.
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Q And did you also review the report from Kol b radi ol ogy
of this July 10, 2018, MI?

A Yes.

Q And were there any differences in your findings from
that report?

A Yes.

Q In what way was it different?

A The radiol ogy report does describe neniscus tears. |
don't see evidence of a neniscus tear. | see a little bit of
wear, wear on the meniscus. A tear has a very specific
appearance and it is not here. The radiology report describes
that there's a tear of the ACL which is a ligament that
stabilizes the knee. | don't see that here. The ACL nornally
has a little bit of higher signal along the fibers that's been
very well described in the literature. That is here. That's
normal. It is not considered a tear.

And | al so di sagree because the radiol ogy report
describe that there is a joint effusion. And over here, normal
joints have some fluid inthem It is part of how joints are
lubricated. So every joint that we see has a little bit of
fluid that's normal. What we | ook for is whether there is an
abnormal anount of joint fluid which would indicate that the
joint is angry, either it is angry because of trauma or it's
angry because of arthritis.

What |'mseeing here is a little bit of normal fluid so
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the description of a joint effusion, which usually in a
radi ol ogy report inplies that in abnormal anmount of fluid,
disagree with. | don't see that here.

Q The next MRl you reviewed is of the left knee, correct?

A Correct.
Q And when was that taken?
A That was May 1, 2018.
Q And is that fromLenox H Il Radiol ogy?
A Left knee was Lenox Hi |l Radiol ogy, yes.

Q And what findings did you make when review ng the MR
of the left knee?

A So, on the left knee, there was sone wear of the
meni scus, a little bit nore than it was on the right. So, you
know, there's a grading systemor a classification systemcalled
Cruess. The grading he had was called Cruess |I. This knee was
Cruess Il. So it was a little nore progressed, still very
typi cal of a worn down meniscus. So that's one thing | saw

And then the other thing that was there was that there

was some cartilage that was thinned over the upper half of the
knee and there was a little area of just bony change underneath
it which we can see sonmetimes with early arthritis. Those were
the findings that -- that | saw.

Q This Cruess system first of all, how do you spel
t hat ?

A It's GR-UE-S,
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Q And you nentioned | evel one and |evel tw. \Wat |evels
does it go up to?

A Three. So three would be like an actual total tear
t hrough the meniscus. And once you have level three, then what
matter is you want to | ook at the patterns. Some patterns are
typical for wear and tear, longstanding arthritis. Sone
patterns are nore typical of trauma. This one was Cruess Il so
it's maybe like partially little fibers are disrupted inside and
that's al so been classically associated with just worn down
meni sci over tine.

Q And the findings that you made in this left knee MR
fromMy 1, 2018, are they findings that, in your opinion, could
be caused by a traumatic injury such as the one that M. Julca
had?

A No. They're typical of just a little bit of like early
arthritis, degeneration. The findings that woul d be typical of
like a recent or acute or subacute trauma |ike a fracture or
some |large area of, you know, marrow swelling that's not here.

Q And now you also reviewed the report of that MI?

A Yes.

Q And did your findings differ with the radiologists from
Lenox Hill?

A To sonme degree. To sone degree.

Q In what way?

A So, they described an ACL tear and, again, | -- it
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| ooks normal. There is some normal increased signal along the
fibers and that's present here and that's not a tear in ny
opinion. They also described a joint effusion which same as the
other knee there is a small anount of fluid here. It's
conpletely within normal limts. |t doesn't point to anything
unusual . And the other finding, and this is nore subtle, is we
both have the sane finding about that part of the upper knee.
They interpret it to be what's called an OCD, an osteochondr al
defect. In nmy opinion, that is a msinterpretation.

It doesn't have the classic appearance of that. It
actual ly has the appearance of some early mld arthritis because
the overlying cartilage is thinned and there is a little bit of
change in underlying bone which is very typical

Q And can you explain to me what an osteochondral defect
is?

A Yeah. It's typical, we see it in adolescents, it's
where the -- so the bone of the knee is covered by cartil age.
It's al nost where |like a chunk of the cartilage and the bone are
di sl odged together and there's different grades dependi ng how
stable or dislocated it is, but it is a pretty typica
appearance often in the adol escent age group. That's not the
appearance we have here.

Q The mld arthritis you keep mentioning is that

somet hing that is unusual to find?

A No. No.
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Q So were any of the findings that you made in this
May 1, 2018, MRl of the left knee, in your opinion, were they
connected at all to M. Julca's accident?

A No.

Q Now, in this case, you also reviewed an additional MR
of the left knee that was done |ater?

A Yes.

Q And when was that?

A January 12, 2023.

Q And was that done at Kol b?

A That was done -- that was done in Kolb, yes.

Q And now this is an MRl about five years after that
initial one. Did you notice any changes between the 2018 MR
and the 2023 MR ?

A Yes.

Q And in what way were there changes?

A So that worn down neniscus that we described that was a
Cruess Stage I, over that five-year span, it had progressed to
a Cruess Stage Ill. So, it progressed with that idea of a true
tear. The pattern, it's called horizontal. The pattern is very
typi cal for degeneration which is exactly what we saw. W
wat ched it over five years go fromCruess Il to Cruess Il which
is very conmon. That's why it's called degeneration and that's
the difference that | -- that | saw on the later M.

Q And can you explain to me this horizontal pattern you
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just mentioned?

A Yes. So the neniscus is -- think of it like a disk
that is wider at the periphery and narrower on the inside. And
there is a few different ways you can tear it. You can tear it
fromthe inside almost like if you took a pizza cutter toit.
You can tear it alnost like along the rim You can tear it as
if you're slicing it fromthe side and that's called a
hori zontal tear.

In the literature, that tear is the one that's
associ ated with degeneration. That's often what we see with the
wear and tear of menisci when they progress |ike that and that's
what we're seeing here.

Q And was there anything in this subsequent MR of the
left knee taken five years later that changes your opinion about
whet her the results are connected to M. Julca's accident?

A No.

MR. MALECKI: Al right, Doctor. That's all the

MRIs so that's all the questions | have for you.

THE WTNESS: Thank you.
CROSS- EXAM NATI ON
BY MR ROSENGARTEN:

Q CGood norning, Dr. M nkowitz.

A Good nor ni ng.

Q My name is Harold Rosengarten. And |'mjust going to

be asking you a few questions about your testinony today, okay.
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A Sure.

Q Most of ny questions are going to be yes or no so |
woul d just ask if you would stick to yes or no if that's an
appropriate answer, okay?

A Ckay.

Q | know M. Malecki talked to you about what you were

paid to be here today, right?

A Yes.

Q And you were paid $6,000 to be here, right?

A Yes.

Q And then you were also paid $600 an hour to review the
filns?

A Yes.

Q How many hours did you spend review ng those films?

A | have to check. Maybe three. | have to check
exactly, a few hours.

Q So either -- so another 12 to $1,800 on top of the
$6, 000 that you received for being here today?

A Yeah. 1'd have to check the exact tinme but wthin that
bal | park.

Q And you never met with M. Julca, right?
No, | have not.
Wien were you first hired by M. Ml ecki?

When was | first what?

o r O r

Hred by M. Malecki.
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MR MALECKI: (Cbjection.
THE COURT: Overrul ed.
A | think it was several weeks ago.
Q And you were hired specifically to review these
radi ol ogical films prior to trial?
A | was asked to review the filnms and render an opinion.
Q Now, did you meet with M. Malecki before you testified
here today?
Ve didn't neet, no.
Did you speak to him before?
Yes.

And you spoke about your testinony here today?

> O r*» O >»r

| spoke about ny findings on the imaging, yes.

Q And you al so, besides for your testinony, you also
prepared a report, right?

A Yes.

Q And that report is dated, | believe, it's February 13,

20267
A Yes.
Q VWiich is only froma few weeks ago, right?
A Yes.
Q Were you paid for the report as well?
A It's part of the tinme so the time counts for it.

Q So you were paid the $6,000 to be here today renotely.

You were paid a couple of hours to review films and then you
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were al so paid tine-w se $600 downward to prepare the report,
ri ght?

A Yeah, a couple of hours is to review and do the report,
three or four hours. | don't know exactly. 1'd have to check.

Q Now, just |ooking at your report, for the first second,
|"mjust going to focus on the right knee -- excuse me. | am
going to go with the left knee. | apologize. So, in your
reports, you, for the left knee, you say this pattern of
meni scus tear is nore consistent with degenerative wear and
tear, right?

A Yes.

Q And you call it a tear there, right?

A Yes.

Q And today | don't think you used that term You used

the termworn down. | have that right here actually, neniscus
wor n?

A Yeah. | used the termthat there is also a partia
disruption of the fibers like a partial tear. |It's probably in

the records.

Q So there is a tear, right, of the left knee of the
meni scus?

A So --

Q There is a tear, right?
A A partial -- partial tear.
Q

And you wote that there's a tear in your report,
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ri ght?

A Yes.

Q And today you use the term neniscus -- wear of
meni scus, right?

A Yes. | also used the termpartial tear.

Q You first started off wth the termwear of neniscus,
ri ght?

A Yes.

Q Now, let's go specifically with general MR's. You had

said --

Ckay.

> O »

Yes.

Q You' ve been practicing for about, what, 12 years,
15 years, sonething like that?

A It depends if you include training but 8 to 12 years,
yeah.

Q Now, an MRl can't tell whether an injury occurred on
one day or another day, right?

A What do you nean by that?

Q For example, MR, if you look at a MR, you can't say,
well, this tear happened on August 25th, right?

A It depends how much you're trying to narrow it down.

Q But you can't do a specific day, right?

A Vel |, sone tears are typical. The pattern is very

-- you said you reviewed thousands in your life, right?
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typi cal of sonething that takes a very long time, right. So if
| see rust on a bicycle, | can't say it's August 25th, but I
know it took a wile to devel op.

Q You are essentially interpreting the MR to make that
determi nation, right?

A Vell, that's what we do, yes.

Q So you're interpreting. You're just making an
interpretation of what you saw on the MR, right?

A Yes.

Q And that interpretation that you nade, right, you were
paid to do that by defense counsel, right?

A Yes.

Q And that specific interpretation as you nentioned coul d
have differences between various radiologists, right?

A | guess different radiologists could interpret it
differently, yes.

Q And you interpreted sone of the findings different than
Kol b Radi ol ogy and Lenox Hi Il Radiol ogy, right?

A Yes.

Q And the reason why there are differences because it is
not objective. There is an interpretation going on, right?

A To sone degree, there is an objectivity there and there
is aliterature base. | don't want to speak to my radi ol ogy
coll eagues. | would just say that ny interpretation is based on

the available literature about patterns that we see in the MRIs.
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Q Now, let's go to the left shoulder for a mnute if you

don't mnd.
A Ckay.
Q So, you saw a tear in the left shoul der, right?
A Yes.
Q And then you also nentioned that M. Julca, nmy client,

had, what's called, a downsloping acrom on, right?

A Yes.

Q And you expl ained what this downsl oping acromon is
this bone that sort of goes a little more down, right?

A Yes.

Q And that was very rudimentary, but I amnot a doctor
and neither is the jury.

A Vel | done.

Q And you said before that that's an anatomc vari ant
essentially, right?

A Yes.

Q Some peopl e have this and sone people don't, right?

A Everybody has an acrom on but they are tilted to
different degrees depending on the person.

Q VWhat percentage, if you know, of the population has a

downsl opi ng acrom on?

A | don't know the percentage. | don't know the exact
br eakdown.
Q Is it fair to say | mght have a downsl oping acrom on?
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A You m ght.

Q And | wouldn't knowit, right?

A | don't know.

Q Vell, is there anything specific that I would know

how -- that | would -- that would let ne know that | have a
downsl opi ng acrom on?

A | mean, |'ma radiologist so ny expertise is |ooking at
the images and interpreting them You are asking me about
synptoms and stuff like that. There's a specific pattern on
MRI's and that pattern is anatom c and due to wear and tear not
trauma. That's ny expertise that | stick with. | don't know
your personal orthopedic histories or your symptoms. That's not
really what | do as an expert.

MR ROSENGARTEN. | amgoing to nove to strike the
portion that's nonresponsive.

THE COURT: Which portion is that, Counsel?

MR. ROSENGARTEN:. The very whol e beginning. The
last line he said I don't know from you.

THE COURT: | amgoing to allow the answer. You
ask your next question. Overruled.

Q So it's fair to say a number of people have downsl opi ng
acromons, right?

A Yes.

Q And a | ot of those people don't have rotator cuff

tears, right?
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A | don't know. Many of themdo. | haven't |ooked at
every single MR, but nore people who have that acromi on are
more likely to have that exact type of tear. It predisposes
t hem

Q It mght predispose thembut it doesn't nean they are
going to have it, right?

A It doesn't mean they are going to have to it. But if
they do have a tear right there, then we attribute it to the
acrom on.

Q So you're saying, your testinony here today is, | have
a downsl oping acromon, right, let's say. And | bang ny
shoul der as hard as | can against this wood, right?

A Yes.

Q Your testinony here today is, well, you have a
downsl opi ng acromi on so that's why you have the tear?

A Vell, to take your exanple, if we do an MRl and there's
no evidence of anything else, there is no edema. There is no
effusion and all there isis alittle divot exactly where the
bone is pushing onit, then | would think that that is caused by
the bone. It is a very typical pattern and there is nothing
el se here that makes ne think otherw se

Q So it's fair to say that a down -- the presence of a
downsl opi ng acrom on doesn't rule out traumatic injury, right?

A The presence of a downsloping acromon in and of itself

doesn't mean a person can hurt thenselves if that's what you are
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aski ng ne.

Q | amasking it doesn't rule out traumatic injury,
right? It is a yes or no question, right?

A It doesn't rule out, no.

Q Now, | amgoing to direct you because you nentioned it.
It you nentioned a bunch of -- you would have sone sort of --
think you have -- you said you would see signs of trauma, right?

A Yes.

Q And one of those signs | think you nentioned, specific
to the left shoulder, | think you woul d have seen -- you said
you woul d have seen an edema, right?

A Yes.

Q What is an edema?

A Edema is basically swelling, inflammtion. You could
see it in bone. It can manifest as a joint effusion. These are
sone of the ways that when the joint is angry or hurt it let's
us know.

Q And just to be clear, in terms of the |eft shoul der MR

you reviewed, the date was -- | think it was April 3, 2018,
ri ght?
A | would have to check but that sounds right.

April 3rd. April 13th, | think.
Q And do you know the day of M. Julca's accident?
A | believe it was March 3rd.

Q So it was a nmonth later, right?
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A Yeah.

Q So your testinmony here today is because you didn't see
this inflammation, this edema, a month later, therefore, there
must not have been trauma, right?

A Not exactly. The testinmony is the -- what we are
seeing is a very clear classic pattern of wear and tear over
tinme due to the anatomy. |If there was sone -- if | had also
edema and a joint effusion, then | would have to wonder what
happened here because, you know, four to six weeks |ater there
usual ly is still some inflammation and swelling or edema. |
don't have anything here which is consistent with ny saying,
okay, this is a classic pattern of wear and tear.

Q You don't have anything here that's a classic pattern
of wear and tear, right?

A No, we do.

Q | thought you just said you don't.

A e don't have any -- any -- we don't have any evidence
here of sonething which gives me any ot her expl anation ot her
than classic wear and tear.

Q Did you ever review any MRI's of M. Julca frombefore
March 3rd, 2018?

A No.

Q And you said edema, you know, could last 4 to 6 weeks,
right, but it could resolve before that, right?

A Usual ly, there is still sone evidence. So edema and
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all this stuff starts maybe |ike one to two days or 48 hours
after an injury and then it can take months to fully resolve.
It happens gradually. So if I still saw sone, | would say,
okay, | still see something. But | don't see anything, and I
have a very typical wear and tear pattern.

Q So | just want to clarify sonething. At first, you
said the edena would clear up 4 to 6 weeks. Now, you just said,
unless | msheard, nmonths. So which one is it, isit 4to
6 weeks or nmonths or are you just on the fly?

A | think you misheard. The edenma doesn't clear up by 4
to 6 weeks. It can take nmonths to fully clear up.

Q And it can also take less than 4 to 6 weeks, right?

A Usual Iy by six weeks, based on the literature that |'ve
seen, there is still sone evidence of swelling or effusion. It
happens gradually but usually there is some. The fact that we
don't see any here is a significant negative finding and it
serves to support what we do see which is typical wear and tear

Q Now, going back to the |eft shoulder. Going back to
the acrom on, the downsl opi ng acrom on?

A Yes.

Q Your testinony today you said that when you have a
downsl opi ng acrom on you'll have some sort of an inpingement,
right?

A Yes.

Q What' s an inpi ngenent ?
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A An i npingement just means that one thing is kind of
getting pushed upon by another. And in anatom cal terns, often
it is a bone that's pressing on either a tendon or a |igament or
a nuscle. And when you have -- and one form of inpingenent is
subacrom al inpingenent and that kind of chronic pushing and
i ke wearing against it can cause some partial tearing at that
site.

Q | npi ngenent it sounds |ike sonething you woul d feel,
right?

A Again, | am|looking at the pictures as a radiol ogist.
| see those -- | see that pattern of finding. | amnot an
orthopedic surgeon. | amnot going to speak to synptons.

Q So an inpingement though often tinmes will cause sone
sort of sensation in that shoulder, right, if there is an
i npi ngenent, right?

A Again, | ama radiologist. M job is to |ook at
pi ctures and say does this look like trauma or does this |ook
like wear and tear. This picture |ooks |ike wear and tear.

MR ROSENGARTEN. | amgoing to nove to strike that
as unresponsi ve.

THE COURT: Stricken. You may ask the question
again.

Q Does an inpingement nornally cause some sort of
synpt onf?

A It very often can, but | amsaying -- | amnot an
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expert orthopedic surgeon. | amnot going to speak to synptomns,
but inpingenents can often cause synptons, sure. That's why it
IS an issue.

Q So would it surprise you if there was an inpingement
for this downsloping acromon and it was -- there was never any
symptons reported in terns of the left shoulder -- left shoul der
pai n?

MR MALECKI: Cbjection.
THE COURT: Sust ai ned.

Q Let's go to the back. Let's go to the back. So you
reviewed some MRI's of the back as well. Once again, April 3,
2018, correct?

A April 13th, | believe.

Q Once again, that's about five weeks after the accident,
right?

A Yes.

Q And, once again, you said you didn't see an edema so it
must have been, it couldn't have been no possibility of trauma
here, right?

A | saw no evidence for recent trauma, correct.

Q You didn't see any edemas, right, five weeks
afterwards?

A Vell, there's no -- there are certain things that are
typical of trauma and none of those findings were here.

Q Now, you also tal ked about a narrow ng of the canal,
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ri ght?

A Yes.

Q And you saw a narrowi ng of the canal, right?

A Yes.

Q And | think you described that canal as sort of the
hi ghway of the nerves, right?

A Yes.

Q And you said that a -- the canal can narrow, and
wote it down here, for nmany reasons, right?

A Yes.

THE COURT: You need to answer out | oud.

A Yes.

Q You didn't give any of those reasons, right?

A | began to el aborate but, no, | didn't get into detai
about it.

Q And one of the reasons that a canal can narrow is
trauma, right?

A Yes, sure. But when it does that, it has a specific
appearance and that's not here.

Q Now, let's go to -- let's go to the right knee.

A Ckay.

Q The right knee, you reviewed the right knee MRl of
July 10, 2018, right?

A Yes.

Q And you testified here today that the meniscus was
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worn, correct?

A Yes, correct.

Q Now, you also testified today that the right knee
meni scus being worn was, once again, regul ar degenerative wear
and tear, right?

A Yes.

Q And you didn't see any evidence of any sort of trauma,
ri ght?

A Correct.

Q And one of those -- sone evidence of that woul d have
been an edema as wel|?

A Yes, it could have been.

Q Now, that you tal ked about -- excuse ne. Earlier in
this testinmony today, you tal ked about edenmas clearing up, |

think you said, 4 to 6 weeks, sonetimes nonths, whatever it is,

right?
A Yes.
Q | see --
A My apol ogies. | need to be answering out |oud.

Correct. GCenerally, edema has an pattern. |t does clear up.
This MRl is about four nonths later so the absence of edema is
| ess of a relevant factor here four nonths later. |It's just the
fact that there is not much going on here that tells me there
was trauma four nonths ago.

Q And al so you nentioned in the right knee you mentioned
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that there was joint effusion, right?

No.

Vel 1, the radiology --

| disputed that.

The radiol ogy report mentions joint effusion, right?

Correct.

o r» O r»r O F

That's essentially just fluid in the joint, right?

A So there is always fluid in the joint. When they say
joint effusion -- again, | don't want to ascribe intent, but
typically if they are nentioning it, it's because they think
it's more than there should be there. On ny review, there is a
very normal anmount of joint fluid there as we all have nornal
joint fluid.

Q And this was, what, four nmonths after the accident,
right?

A Correct.

Q Wuld the fluid that you nentioned, the joint effusion,
woul d that be nore likely to happen closer to the time of the
accident or would it stay the whole time or sonething el se?

A Can you explain your question again?

Q Sure. | will ask it again. So if you were to see
joint effusion, would you expect to see that closer to the
accident or further away or when woul d you expect to see that
joint effusion?

A | f somebody gets a joint effusion, it would typically
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happen very soon after the accident. And then over time, over
the course of nonths, depending on the accident, it would
normal i ze unless there is other things going on because
sonetimes, you know, if there is still -- if they are
reinjuring. In this case, | just don't see a joint effusion
there. So there is not a lot to speculate. W have a MR four
months |ater and there is no joint effusion.

Q Even though the radiol ogy report says there is, right?

A Correct.

Q And we established, you know, radiology reports are
essentially various interpretations, right?

A Again, | don't want to speak to my radiol ogy
colleagues. | wll say that having | ooked at nmany, nmany, nany
of these this is a normal amount of fluid.

Q Now, going back to the knee for a second. Now, you
mentioned -- | think this went for both knees if | am not
m staken -- that you saw some arthritis, right?

A Wi ch knee are you referring -- are you referring to
both knees?

Q | think you said for both, right?

A So in the right knee, all there isis alittle bit of
meni scus wear at Cruess Stage |. The left knee has findings of
early arthritis, yes.

Q It's fair to say that there is such a thing called

posttraumatic arthritis, right?
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A There is such a thing, yes.

Q Now, did you see any injury to the joint surface of
either the right or the left knee?

A Injury, no. There were some cartilage wear on the left
which is typical of early arthritis, yes.

Q Now, going back to MRI's in general, right. You
expl ai ned at the beginning of your testinony the way an MR
works is some sort of magnetic generation of a photograph inside
your knee, right?

A Yes.

Q O inside the shoul der or your back or sonething like
that, right?

A Yep.

Q Now, is there a difference between an MRl and actually
opening up a knee in terms of your findings?

A | don't know. | nean, yeah, they are very different
things. | don't mnd getting a MRI. | would mnd getting it
open. They are different things.

Q And you can see different things when you open up a
knee or when you open up a shoul der or when you open up a back
right?

A | have never done surgery and so | don't want to speak
to what you can see on arthroscopy.

Q Now, would it surprise youif | told you there was an

orthopedi c surgeon who testified here today -- | mean,
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yesterday. And he reviewed the same radiological filnms that you
did and he also did surgery. And, for exanple, for the ACL, he
saw that there was ACL -- the report said there was a ACL tear
and then he went in and he saw there wasn't an ACL tear. Wuld
that surprise you?

A He saw that what?

Q There was not an ACL tear that needed to be repaired.
Wul d that surprise you?

A | don't know how to answer something that woul d
surprise me. | amhere as an expert radiologist. Al | can say
is what the picture show So this picture doesn't show an ACL
tear. That's all | can really speak to

Q You can only speak to | ooking at pictures, essentially,
correct?

A And interpreting themin line with radiol ogy expertise,
yes.

Q You can't speak to what is actually seen inside the
knee or is actually seen inside the shoulder or is actually seen
inside the back, right?

A Vell, what's seen on an MRl | could. What's seen on
arthroscopy | can't.

Q Now, in your reports of February 13, 2026, you said,
and | think you said this is a bunch of tines, you are not a
surgeon and you don't really offer any surgical opinions, right?

A Correct.
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Q So you cannot opine if the lunbar surgery that
M. Jul ca had was necessary, right?

A Right. | don't recommend or not recomend surgery.

Q And you actually, in your conclusion, are totally
silent regarding the Ieft shoulder injury, the right knee
surgery, and the left knee surgery, right?

A Correct.

Q And you have no idea if those were necessary, right?

A The surgeries on the shoul der or the knee?

Q The knees, both knees, right and |eft knees.

A Yeah, | have no opinion -- | nean, | don't recommend or
say whether surgery is indicated. Al | say is there are things
here on the imaging. They are just not due to the trauna.

(Continued on next page)
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Q You can't say that M. Julca's accident did not cause
Plaintiff's back injuries, right. You can only say that what
you | ooked at is consistent but you cannot say it didn't cause
it, right?

A | can say that, based on the MRIs that | reviewed,
there's no evidence of trauma, yes.

Q But you can't say that for sure?

A Vell, there's no signs of trauna.

Q Right. And there are no signs of trauma in terms of
the MR that you reviewed that took place a nmonth, or even four
months after the accident, right?

A Yes, on the MRIs that | reviewed there no signs of
trauma, correct.

Q Right. And you can't say the accident didn't cause the
meni scus tear that you talked about to the right knee, right?

A You nmean the left?

Q Vel |, excuse ne, the left, correct?

A The partial tearing is very typical of degeneration.

can say that this does not look like it was caused by trauna,

yes.
Q Now, you didn't treat M. Julca, right?
A Correct.
Q You didn't examne M. Julca?
A Correct.
Q You didn't see if he had any bruising, right?
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A Correct.

Q You didn't see if he had any other clinical signs,
right?

A Correct.

Q The only thing you did was | ook at photographs, right?

A Correct.

Q And, ultimately, isn't it fair to say, that to make
these determ nations, in ternms of trauma versus degeneration,
imaging along with clinical analysis by treating physicians is
what really woul d be able to nake a determination if it was
trauma versus degeneration, right?

MR MALECKI: Cbjection. CQutside the scope of the
expertise

THE COURT: |'msorry, did you say objection
counsel ?

MR MALECKI :  Yes.

THE COURT: Overruled. | will allow the answer.

A Dependi ng what you're | ooking at, if you were | ooking
at an MRl finding and the question is, is this fromtraum or
wear and tear, you can say, yes, it is fromwear and tear, not
traumma; that, yes, you could say.

Q But you couldn't say that w thout clinical evaluation

right?
A No. As a radiologist, you look at --in other words, if
| see a bone broken in half, | can say this was a trauna, even
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if I didn't evaluate the patient. If | see rust on a bicycle,
can say this did not happen because | knocked this down two
seconds ago. There are things that can be said.

The findings on the MRIs, as | |look at themas an
expert radiologist, | can say, these are due to |ong-standing
processes, not froma recent trauna.

Q And those finding that you reviewed, taken about a
month, two nonths, four nmonths after, that is what you are
basing it on, right?

A Yes, the MRIs that we discussed this entire time, yes.

Q You're basing that on after being hired by M. Ml ecki
to testify at this trial, correct?

A Yes.

MR, ROSENGARTEN. No further questions. Thank you.

Thank you for your tine.

THE COURT: Any re-direct?
MR. MALECKI: Short re-direct.
THE COURT: Al right.
RE- DI RECT EXAM NATI ON
BY MR MALECKI
THE COURT: Short neans different things to
different people.
MR. MALECKI: | mean very short, | promse.
Q Doctor, you were just asked about with respect to the

| eft shoul der, the canal narrowing. Do you recall that?
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MR ROSENGARTEN.  Obj ection.
THE COURT: Overrul ed.

A Uhm we spoke about canal narrowi ng of the [unbar spine
MR, is that what you are referring to?

Q Yes. Counsel asked you about whether acute trauma
coul d be one of thing that cause canal narrow ng, correct?

A Correct.

Q VWhat ot her things can cause canal narrow ng?

A Bony overgrowth is a very conmon one.

The liganent that gets |ike thickened behind the canal,
it can get thickened and press in. The discs can kind of bulge
out and narrowit. Those are the main things in the |unbar
spi ne.

Q What did you determine inreviewng this film caused
this canal narrow ng?

A Primarily the bony overgrowth of the facets; those are
pretty prom nent and narrow the canal .

Q And counsel also asked you about the arthritis that you
saw, that was on the left knee, right?

A Yes.

Q And are you able to tell fromlooking at the left knee
film whether arthritis is froma traumatic injury or whether
it's from degeneration?

A So, arthritis that occurs after traumatic injury takes

many nonths to devel op. So, these findings that we have here,
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the meni scus and al ong that upper knee, those are very typica
of just early arthritis that is developing fromthe wear and
tear.
Q And counsel al so asked you about conversations that |
had with you prior to today's testimony, right?
A Yes.
Q At any point, did | tell you howto interpret any of
these filnms?
A No.
MR MALECKI: Thank you, Doctor.
That's all that | have, your Honor.
THE COURT: The witness is excused.
THE WTNESS: Thank you. Have a good day
everybody.
THE COURT: Counsel, our next witness will be here
2:00 p.m
MR, ROSENGARTEN:.  Correct.
THE COURT: Menbers of the Jury, |'mexcusing you
for lunch at this tinme. Be back pronptly at 2:00 p. m
THE COURT OFFICER Al rise. Jury exiting.
(Wereupon, the jury exits the courtroom)
THE COURT: The court stands in recess unti
2:00 p.m
We are of f the record.

MR ROSENGARTEN.  Thank you.
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MR MALECKI: Thank you.
(Wher eupon a lunch recess took place.)

(Continued next page.)
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AFTERNOON SESSI ON

(Whereupon, the exhibit was marked Plaintiff's
Exhibit 23 for identification.)

(Whereupon, the exhibit was marked Plaintiff's
Exhibit 24 for identification.)

(Wher eupon, the exhibit was marked Plaintiff's
Exhibit 25 for identification.)

(Whereupon, the exhibit was marked Plaintiff's
Exhibit 26 for identification.)

THE COURT: Are you ready?

MR ROSENGARTEN.  Yes.

MR MALECKI: Yes.

THE COURT: On the record bring in the jury.

THE COURT OFFI CER  Jury entering.

(Whereupon, the jury enters the courtroom and the
following is heard inside the presence and hearing of the
jury.)

THE COURT: Please be seated. You may call your
next wtness.

MR ROSENGARTEN. Thank you.

Dr. Thomas Kol b to the stand.

(Wtness approaches the witness stand.)

THE CLERK: So you solemmly swear or affirmthe

testimny you are about to give will be the truth, the whole
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truth, and nothing but the truth?
THE W TNESS: Yes.
THE CLERK: In a loud clear voice please state your
nane and address, spelling both your first and | ast nane.
THE WTNESS: Dr. Thomas Kolb, T-H O MA-S
K-O L-B, 257 West 34th Street, New York New York 10001.
THE CLERK: You may be seat ed.
Your Honor, the w tness has been sworn and
affirned.
THE COURT: Thank you, you may exam ne your
Wi t ness.
MR ROSENGARTEN.  Thank you.
BY MR ROSENGARTEN:
Q Good afternoon, Dr. Kol b?
A Good afternoon.
Q Coul d you tell the jury a little bit about your
educati onal background?
A My educational background, | went to college a ways
back, to Queens College, City of New York. | graduated in 1979
And | went to medical school right here in Brooklyn,
Downst at e Medi cal Center graduated, in 1983
| then becane a pediatrician. | did an internship and
resi dency at Jacobi Hospital in the Bronx, Mntefiore Hospital
Al bert Einstein College of Medicine, becane board certified in

pedi atrics 1986.
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Then went back and did another residency in diagnostic
radi ol ogy at Col unbia Presbyterian Medical Center in \Washington
Hei ghts at Colunbia University. | finished that in 1990 and
becane board certified again in diagnostic radiol ogy.

That is ny educational background.

Q You nmentioned you are board certified. You are board
certified in two different things, right?

A | am

Q Let's tal k about radiol ogist.

VWhat is radiol ogy?

A Radi ol ogy is using of different tests that |ook inside
the body to see if there's an abnormality or everything is
nor mal ;

So we use X-rays, we use CAT scans, we use MRI's, we use
ul trasound, mamograns, things like that to |ook inside the body
to see if everything is okay or not.

Q And are you licensed to practice nedicine in New York?

A | am

Q And do you currently have your own practice?

A | do.

Q So what type of practice do you currently have?
A So ny practice is made into two parts.

| have a breast cancer diagnosis practice where | see,
many wormen every year. | do mammograns, ultrasounds, biopsies,

MRlI's, detect breast cancer, | work generally in the Gty with
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some of the major breast surgeons as part of ny practice.

My ot her part of my practice is doing reading MRI's, CAT
scans, X-rays on patients that are sent that have certain
conpl aints; pain, or whatever their conplaints may be and |'l|
do those tests and a technol ogi st under ny direction will do
those tests. | wll read themand provide a report and send
that report to the referring doctor who sent the patient into
be | ooked at.

So there is two very distinct areas of nedicine that |
perform

Q Now, | know you nentioned before that you also did

pediatrics at one point. Do you still do pediatrics?
A | do not.
Q So you are just strictly a radiologist this point?
A Strictly.
Q And how | ong have you been radi ol ogi st for?
A Since 1990, so it is 36 years.

Q And you said that one of the things you |ook at in your
radi ol ogy practice is MAI's, right?

A Yes.

Q How many MRI's woul d you say you | ooked at in your
career?

A Hundr eds of thousands.

Q And how many X-rays have you | ooked at in your career?

A Hundr eds of thousands.

dar




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

404

Dr. Kolb - Direct - Plaintiff/by Mr. Rosengarten

Q And how many CT scans have you | ooked at in your
career?
A Simlar.

Q Now, are you being conpensated for your tine here

A | am

Q What are you being conpensat ed?

A My office is getting $12, 000.

Q Do you regularly testify on behalf of your patience?

A | testify on the average four to five tines per year.
So that is --when you say regularly, that is fact, that is what
| do. Sone years it may be one nore, some years it may be one
| ess, but in that range.

Q Now, | know you mentioned MRIs, CT scans and X-rays;
coul d you describe the difference between those three things?

A Sure.

X-rays are a formof energy, we have known about it for
over 100 years. In this day and age it is pretty cool to do an
X-ray, the reason we do an X-ray. W can tell the difference
bet ween sonet hing hard and sonething soft.

For exanple, if you do an X-ray of your knee, shoul der,
back, we will see all the bones, the bones are all hard.

What is between the bones, cartilage, tendons,
|iganents, arteries, veins, nenisci, rotator cuff tendons,

muscl es, that you wouldn't see on any X-rays. So it tells the
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di fference between hard and soft.

CAT scans take X-rays and instead of taking one picture
of your back, let's see all the bones, it takes many nany thin
pi ctures through your back. And so not only can we see the
bones but we can now start seeing a |lot of these other soft
tissues, not as well as an MRl but we could see them because it
is still an X-ray.

MR, the Mstands for magnetic. Because it is magnetic
waves. Magnetic waves that are pulsed into your body. It is a
very large machine with a big circle that you lie in nowadays.
Peopl e know about this, it has been around for many years.

Magnetic waves are pulsed into your body and then there
is a rearrangement of protons in your body and we see these
amazingly exquisite pictures inside your body by doing MIs.
They are very different tests.

MRI's are very good at finding the soft tissues, whether
they are disc or rotator cuffs, menisci or any part of your
body.

Q Now, did there come a time where up treated someone by
t he Juan Jul ca?
A Yes.
Q And when was the first time you treated M. Jul ca?
A Excuse me one second, | will tell you.
So on July 10, 2018, | did an MRl of the right knee on

this patient;
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And on May 1, 2018, left knee.

Those are the earliest, | believe, that | did any
imaging on this patient, those two studies.

Q How did you first cone to see M. Julca, was he
referred to you?

A Yes.

Q Wio was he referred by?

A By Dr. Jeffrey Kaplan.

Q Now, besides for the filns you may have conducted of
M. Julca, did you ever review films of M. Julca?

A Yes.

Q What firns did you review of M. Julca?

A | reviewed an MRl of the lumbar spine that he had done
in 2018.

My office and nyself performed an MRl of the | umbar
spine in 2021;

And then | also did a CAT scan of this patient's back
i n August of 2022.

This patient had a left shoulder MR in April 13, 2018,
that | reviewed.

So I don't know if you want ne to go through all of
them | saw the patient first in 2018 and then I was shown
addi tional studies of the patient as well in the recent past.

Q Now, you nentioned a number of body parts. For ease of

sake, we're going to just go body part by body part.
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The first thing you mentioned, we're going to go with
is the |unbar spine, okay.
A Yes, sure.
Q You mentioned you reviewed MR of the |unbar spine

taken on April 13, 2018, correct?

A Correct.

Q And was that MRl taken by you or sonebody el se?
A Somebody el se.

Q So you just reviewed it, correct?

A Correct.

Q So I'mgoing to show you what previously has been
marked as Plaintiff's 12 for identification.
|"'mgoing to put it up on this easel over here.
(Shown.)
Now Dr. Kol b, could you recognize what is in

Plaintiff's 12 for identification?

A Yes.

Q And what is Plaintiff's 12 for identification?

A An MRl of the lumbar spine taken on April 13, 2018.
Q And is this the MRl that you revi ewed?

A Yes.

Q Wul d you come down to the easel and the MRl and
explain your findings fromthat April 13, 2018 MR ?
THE COURT: Go ahead.
THE WTNESS: Thank you
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(Wtness approaches the exhibit.)
A So this is an MR of the |unbar spine. W're going to
do alittle bit of anatony, just a little bit.

So the lunbar spine MR, each of these gray boxes are
bones. And there are five bones in the [unbar spine. They're
all the sane whether we are tall or we are short, nmale or female
all fromthe same anatony; five bones. These are al bones.

Bet ween the bones, these areas here, this |long areas
here are the discs. And the reason we have discs in our back
bet ween the bones, anywhere in our body, any of our joints, is
very bad if bone touches bone. Bone on bone is very very
painful. W are born with shock absorbers in all of our joints.
They al |l have different nanes.

In the shoulder they are called the Iabrum in the knee
they are called the meniscus, in the back they are called the
di scs.

These di scs, when you junp up and down they are like
little springs, they conpress down and then they go back to the
hei ght that they are supposed to be to keep the bone away from
each other. That is how we're able to nove because the bones
are not touching each other.

So these discs are held in place. Wy when we junp up
and down don't the discs just spurt out? It keeps themin
place. So they are very tight coverings, |iganments that hold

the discs in place.
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There's a ligament in front of the disc here, this is
the front of the patient, this is the back of the patient and
then there's a liganent that runs all the way around, that is
call ed the annulus. These coverings hold the disc in place.

So two things can happen with these coverings, these
liganents that hold in place. You can have a partial tear of
| i ganent or annul us.

So the disc is here, this could be the edge of the bone
with the [iganent going up, down, and around.

The disc will go to the side of the bone will stop.

But if there's a partial tear, the disc will start com ng
t hr ough.

The partial tear of the ligament with the disc com ng
through is called a disc bulge. A bulging disc in your back, or
your neck, and partial tear of the annulus. So if you | ook at
the MRl fromthe side, if you ook at the back and the side,
you' || see the disc pushing through a little bit.

If the ligament is conpletely torn, then the disc wll
go conpletely through like that fromleft side and that is
called a disc herniation.

So disc bulge is a partial tear and disc herniation is
a conplete tear of the annul us.

Those are things that we find conmonly on MRIs that we
can see very easily on MRIs.

So in this particular patient, this disc, L4-5. So, if
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we mark them you won't be able to see this really well. But
this is nunber five here. This is the fifth one.

This is another part of the spine, the sacrum down
here. There are five bones. This is four, three, two and one.

Between the fourth and fifth bone where this yellow
line is, is this picture.

So let's stop for one mnute. Wy are there two
pi ctures here?

This picture shows you all five bones and nore. The
patient's head is up here and the patient's feet are down here.
So you see all the bones of the spine;

But let's say you had a |oaf of bread. Let's say it
was Italian bread or French bread, which are very long. There
are two ways to cut the bread. You could cut |ong ways and it
woul d be a hero sandwi ch. Only have two pieces of bread but you
woul d see the entire |loaf of bread in each slice. And that is
what we are seeing here.

This is when we cut, we are not really cutting anyone,
it is a machine looking in. W can cut fromtop to bottom we
can see all five bones.

If we take that |oaf of bread and we cut it, |ike we
often do, across, then you have many sandw ches and you pul | out
the piece, it is not long any nore, it is round or square. And
that is one of the beauties of MRI. W can do that w thout the

patient feeling anything.
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W can take this picture, which is called the sagittal
picture and see all of the bones. If we see an abnormality
right here, because here the disc is pushing out beyond the
margin of the bone. W can then take a slice like that, like we
are cutting the loaf of bread and bring it down here and now
everything that you saw here, right in the slice is here.

So, for exanple, this disc here is long, okay. And you
coul d see all five of them

This is the sanme thing we're looking at, this is the
disc here that we are going through right there. Everything is
round, just like the bread.

These are the nuscles on the side of the disc and the
bone.

Let's go back to the disc for one second and tal k about
why bul ges or herniations are inportant to know about.

Because in the back, the spinal cord comes out of our
brain, goes all the way down our back. And then nerves fromthe
spinal cord in your neck, nerves fromthe spinal cord in your
back will go out to your arns and | egs so that you could do
everything you do and feel things. They come out of the spine
through little bony holes that are called neuroforamna, holes
that contain the nerves. You don't have to renenber anything
medi cal .

Nerves com ng down off the spinal cord and they cone

out. One nerve goes out the left side, one nerve goes out the
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rights.

In between each one of these discs, right here in the
back, this little dot right there is a nerve root that is going
to come out to one side of the patient. Here is another one.
And here on this side you can see --you see the white area here,
that white area is fat in the nerve hole that is holding it
here. Here, you could pretty much make out the white. Here you
lose it.

The reason you lose it is because there is a disc bul ge
pushing out to the side of the patient where the nerve root is
conm ng out.

That is why it is inportant to know about discs bul ges
and herniations. Because they can push out on the nerve or
cause pressure on the nerve. That is why you feel pain if you
have a bul ge or herniation, you coul d.

So this spinal canal behind which contains nerves is
this little gray circle right here. W just took the slice and
brought it down |ike that.

This here is a bulging disc at L4-5, which neans
between the fourth bone and the fifth bone.

So the finding on this particular picture there is a
di sc bulge, meaning there's a partial tear of a Iligament that
should hold it in place. And the bulge is pushing out onto the
sac that contains the nerve roots. And on to the sides of the

sac. And also onto the neural foram na which is a hole that
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contains the nerve root comng out.

So that is the mpjor finding on this particular picture
here.

The patient also had a simlar disc bulge here, you see
how you coul d see the white line here, and the white Iine here
and this fat in the nerve canal. Here you start losing it and
here it is completely gone and here it comes back, this white
line. That is because this bulge is the | argest one pushing out
to the side where the nerve root is here and this bulge here
starting to push out onto the |ower part of the hole that
contains the nerve root.

So those are the mgjor findings. There's another
finding higher up in the back where another part of the spine
I's, but those are the major findings for this on this date.

Q Now, you talked a |ot about bul ges. What would cause a
bul ge?

A So a bulge is caused by a partial tear of the |igament
and what can cause bul ges are trauma. You can hurt yourself,
cause a bul ge, because that |igament can tear.

As we get older our liganents are not as healthy as
they used to be during the normal aging process. You can get a
partial tear through the process of aging.

Q Are they mutual ly exclusive?

A No, absolutely not.

You can have aging features in your spine, arthritis
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and not have any bul ges; or you could be very young and have no
aging signs in your spine and have a bul ge.
Q You coul d step back up. Thank you.
(Wtness resumes the witness stand.)
Q Now, in terms of the |unbar spine, you al so mentioned
there was another MR taken in Cctober of 2021; is that right?
A Correct.
Q Now, did you take that MRl or did sonmeone else?
A | did.
Q And |' mgoing to show you what has been previously
marked as Plaintiff's 13 for identification.
Let ne put it on top here.
(Di spl ayed.)
BY MR ROSENGARTEN:
Q Do you recognize what is in Plaintiff's 13, Doctor?
A Yes.
Q VWhat is in Plaintiff's 13?
A An MRl |umbar spine on Cctober 28, 2021
Q That is the lunmbar spine MRl that you took?
A Yes.
Q Coul d you appreciate again with the Court's perm ssion
and explain your findings in 20217
A Sure.
(Wtness approaches the exhibit.)

A So, again, we have our five bones. This is the | owest

dar




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

415

Dr. Kolb - Direct - Plaintiff/by Mr. Rosengarten

one, the five. This is a different part of the spine, there's
four, three, two, one.

And if you remenber, | told you, that if these discs go
beyond the margin of the bone, here, if it is a partial tear it
is abulge, if it isafull tear it is herniation

Now you coul d see that this piece of disc materia
here, at L4-5, is definitely way beyond the nmargin of the bone.
Compare up here. This is what nornal |ooks |ike between one and
two, these two bones or between two and three.

This disc goes to the margin of the bone and stops
conpl etely.

This white line that comes down is spinal fluid.

These gray lines that cone down are the nerve roots
comng off of the end of the spinal cord, which is up here.

Spi nal cord comes down, nerve roots come off the spina
cord and a nerve root will cone out one to the right side of the
patient between each bone, and one to the left side between each
bone, through those neuroforamna or the holes that | told you
about, this is dead center of the patient.

Here you see very abnormal disc because there's a disc
herni ation pushing out.

Here, at the sane level of L4-5, you can conpare it to
the one we saw before where it was pushing down a little bit
because it was disc bulge. Now it is conpletely pushing down

much nore onto the sac, which is the gray area here and pushing
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on the nerve roots. There are nerve roots here that are about
to come out which are L5 nerve roots. Again, the nunbers are
not inportant.

But there are also nerve roots that cone out as | told
to you the sides. And that fat that we saw on the first picture
inside the nerve root is this white here. And the dot that |
showed on the previous picture of the nerve root is nowthe |ong
area right here.

So this nerve root nowto the right of the patient, and
the nerve root here to the left of the patient, is being hit or
i npi nged upon by this broad disc herniation now at L4-5. So,
that is what happened in the interim in the |ast two and-a-half
years.

There's al so, as you could see here. Here is a piece
of disc material comng out here. This is a smaller disc
herni ation between L-3 and L-4, the larger one is at L4-5.

Those are the major findings. There's a smaller
--again, you could see here that this little herniation is
com ng out, pushing on the white spinal fluid here, nuch
smaller. The larger one is at L4-5 causing problem here,
pressing on nerve roots.

Q And why woul d the disc bulge have turned into a disc
herni ation over the course of those years?
A Because the tear got bigger of the annulus holding it

in place got bigger.
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Q | amgoing to keep you there for a mnute. 1'm going
to show you sonething else, if you don't mnd

This is what has previously been marked as Plaintiff's

23 of today. Let's see if it fits. | may have to start taking
it off.

Still good for now.

(Displ ayed.)

What do you see in Plaintiff's 237
A So, very different picture but it kind of |ooks a
little simlar. This is CAT scan. So everything that is hard
is bone and you could see really well. Everything that is white
here is a bone, you could see it really well. Al the squares
are the bones. Right here is nunber five and four, and three,
and two. And we were tal king about herniation there, and there
and was a smaller herniation here at five-on
This is what it looks Iike on a CAT scan, the white is
the bone and the gray is the disc. You're not ever going to see
it as perfect as an MR, but you could see all of this gray
stuff in here. That is a disc herniation at this level right
here.
That is what it the |ooks like on a CAT scan. Just so,
you know, to get an understanding of what the different tests
| ook Iike.
Q And you reviewed this as well?

Yes.
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Q Now, when you review MRI's or CT scans, what do you do
with that information?

A | put it into a report.

Q And who do you give it to?

A | send to whoever the referring doctor who sent the
patient in.

(Wher eupon, Shaneeka Harris relieved Deborah Rothrock

as the Oficial Court Reporter.)

(Continued next page.)
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CONT' D DI RECT EXAM NATI ON
BY MR ROSENGARTEN:

Q And do you renenber who the referring doctor was for
the lumbar spine MR or CT scan?

A So, for the MR the lunmbar spine in 2021 was
Dr. Weinstein and in 2022 CAT scan was al so Dr. \einstein.

Q Now, based on the filns that you reviewed and the CT
scan that you reviewed, do you have a diagnosis, within a
medi cal degree of certainty concerning plaintiff's |unbar spine?

VR MALECKI: Qbjection.

THE COURT: Step up.

(Wher eupon, the follow ng discussion takes place at
si debar anmong the Court and Counsel, outside the hearing of
the sworn jurors.)

THE COURT: Are you going to withdraw and restate
t he question?

MR ROSENGARTEN. W't hdraw the questi on.

Q Do you have a diagnosis of the filmthat you -- filns
that you studi ed?

A Yes.

Q And what is that?

A Vell, on the MRl of 2021, the nost recent MR that |
showed, there was a large posterior disk herniation at L4-5. It
was inpinging on the thecal sac and the bilateral |ateral

recesses and with bilateral foram nal stenosis which neans that
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the hol es where the nerve roots come out were severely narrowed.
There is direct inpingenment upon the bilateral extra thecal L5
nerve roots as well as the bilateral exiting L4 nerve roots.

And then there are smaller disk herniations at other |evels.

Q Let me show you one nore thing that has been previously
marked. This has been previously nmarked as Plaintiff's 15.

Now, do you recognize what is in Plaintiff's 157

A Yes.

Q Wiat's in Plaintiff's 15?

A So that's an X-ray of the |unbar spine on this patient
M. Julca June 29, 2023

Q And what is shown in this X-ray?

A So here you got to | ook at what an X-ray |ooks |ike you
can only see the bones which are these squares. But now we know
that there are disks in between these bones and |iganents and
annul us and nerves and spinal fluid but you can't see on an
X-ray but the X-ray is great for showi ng things that are hard
l'ike netal .

And so what we're seeing here is these are screws and
fixation rods that were put in here in order stabilize L5-S1 --
|"msorry, L4-5. So between these two bones here, the surgeon
fused the |evel

Q You could sit down. So that's regarding M. Julca's
| umbar spine and then you also said that you reviewed his |eft

shoul der as well, correct?
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A Yes.
Q And there was a left shoulder MRl of also April 13,

2018, correct?

A Yes.

Q And did you take that |eft shoul der MRI?

A No. | reviewed it.

Q Who took the left shoul der MRI?

A | believe it was Lenox Hi Il Radiology. | could be
wong but that's what | think. | didn't take it.

Q So | amgoing to put something up on the screen that
has previously been put into evidence as Plaintiff's 5A. Now,
Dr. Kol b do you recognize what is in Plaintiff's 5A that's being
shown on the screen here?

A Yes.

Q What is that?

A It's actually one picture of many pictures of the left
shoulder. It's an MRl of the left shoul der.

Q And is this the MRl fromApril 13, 2018, that you
previously reviewed?

A Yes.

Q Can you cone up to the screen and describe your
findings based on your review of the April 13, 2018, MR of the
| eft shoul der of M. Julca?

A Wi ch gears, shoul der, shoul der is the bone and socket

joint. W can all do this, hopefully. The reason is because
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this round here, this round object here is gray is the bone.
It's the humerus. It's the long bone of our arm It comes up
to the shoul der joint right here and it connects with a
different bone. On this picture, it's a triangle. That's
called the glenoid. So we have a joint here between the
hunmerus, the arm bone and the glenoid which is the part of the
bone you can feel in your back.

So we have this joint. But in order for us to nove,
the muscl es have to be in action to move our shoulder. So we
have four muscles that allow us to have motion in our joints.
And the four nuscles they all have medical nanes. You don't
have to renenber them They are called the supraspinatus
muscl e, the infraspinatus, the subscapularis and the teres
m nor .

So in order for a nuscle to connect to the bones so we
can nove, there's a tendon. Miscles that connect to bones have
tendons. Each one of those four muscles have their own tendon.
This is the tendon fromthe supraspinatus nuscle that connects
to the bone. The tendon should be conpletely black on this
sequence of the MRI. |f there is any whiteness in there, that
means fluid which is white here. So this is fluid in the joint
space and all fluid here. Fluid has gotten into the tendon and
that tendon is now partially torn

So there is a partial tear of the anterior

supraspi natus tendon. Those four tendons are the rotator cuff
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tendons and so this is a partial rotator cuff tear. That's the
main finding in this exam nation.

Q And how woul d soneone get a partial tear of the
supraspi nat us?

A Again, it could be fromtrauma. It could be you hurt
your shoul der doi ng something, some type of trauma, or it could
be an aging process where you really didn't do anything but you
get sone shoul der pain. So those are the two ways that tears
occur in the shoul der.

Q And, once again, are those -- are those nutually
excl usive?

A No. As you get ol der, you don't need to have a rotator
cuff tear at all. You could have a tear and be very young or
you can be ol der and have an ol der shoul der and not have a tear.

Q Now, Dr. Kolb, previously in this trial there has been
mention of sonething called a downsloping acromon. Are you
famliar with that tern?

A Yes.

Q What is a downsl opi ng acrom on?

A So, if -- let's gotothe -- so we have ACjoint. The
AC joint, ACjoint injuries, ACjoint. "A" stands for acromion.
W are going to talk about a downsloping acromon and "C' is the
clavicle which you feel here. The clavicle hooks up with the
acromon and fornms your AC joint which you can feel on the top

of your shoulder here. So this, this right here, thisis a
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pi ece of bone, the clavicle which actually goes this way.
Remenber, we are not cutting it perfectly. The clavicle, a
little off. You see the end of the clavicle here and then this
pi ece of bone here is called the acromon. And a downsl oping
acromon is inmportant to know about because between the acrom on
and the huneral head lie two of the rotator cuff tendons.

So it's inportant to know whether the patient has a
downsl opi ng acrom on because the space could be narrowed because
of that. So that's what a downsloping acromion is. |In other
words, acromion could go -- thisis -- let's say the rotator
cuff tendon. Here's the bone for the hunerus that it's
attaching to. |It's round. This is the tendon com ng across
like that. And then the acrom on could either be -- go straight
out or it could be down and narrow the space between the bone
and the huneral head so that's what it is.

Q Now, does a downsl opi ng acromi on necessarily have to
cause a tear?

A No. A downsl oping acrom on you are born with. It
doesn't occur during your life. You're bornwthit. That's
the way you are. It doesn't -- it does not have to be a tear
with a downsl opi ng acromon, no, of course not.

Q And in this specific MR, you said there is a
downsl opi ng acrom on. That caused the tear here; can you tell?

A So, | say in ny report that there's narrow ng of the

anterior subacrom al space. What | really care about is the
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space. Wether it is downsloping or not downsloping, | care
about the space and the space here is narrowed. So does that
mean because he has a narrowed subacronm al space that there is a
tear? No. But he happens to have a tear. So the inportant
finding is that he has a tear.

Q So, based on this MR of the left shoulder from
April 13, 2018, do you have a diagnosis regarding this specific
filmwth a-- wthin a degree of medical certainty concerning
plaintiff's left shoul der?

A Yeah, there is a partial rotator cuff tear in the
supraspi natus tendon and there is narrowi ng of the subacrom a
space. That's all in ny report.

Q Now, if | represented to you that Dr. Kaplan, who
believe, at least referred you one or two of these MRI's, not
necessarily this one, did a surgery on the left shoul der and he
found the torn supraspinatus, would that be consistent with your
findings here?

A Yeah, that's what we're seeing on the MR

Q You can sit down again for a mnute. So let's shift
gears to the left knee. | know you nentioned that you revi ewed

some films regarding the left knee, correct?

A Yes.

Q | am going to show you what has been marked today as
Plaintiff's 25 for identification. | amgoing to put that on
the easel. | amgoing to show you actual |y what has been marked
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as Plaintiff's 24. Do you recognize what's in Plaintiff's 24,
Dr. Kol b?

A Yes.

Q Wiat is in Plaintiff's 24?

A It is a MI of the left knee on May 1, 2018, of
M. Jul ca.

Q And did you take this MR or soneone else?
A | did.
Q And did you review it as well?
A Yes.
Q Wul d you come down and describe your findings from
this MRl to the jury, please?

A Sure.

Q So knee, which gears. The knee we are able to do this.
W are able to flex it because there are three bones in the
knee. There is your thigh bone which is called the femur.
There is your shin bone which is called the tibia and fibula,
two bones in here. They come together and forma joint. And in
front of that joint is your kneecap which is right here, the
patella. This is your thigh bone and this is your shin bone.
And in between here, you are able to nove your knee.

You're able to, as | said, bone touching bone is a very

bad thing. So in the knee, we have shock absorbers and they are
called the menisci. The nmenisci, there are two of them There

is one on the inside of your knee called the nedial neniscus.
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There is one on the outside of the knee that's called the
lateral meniscus. This picture is right in the mddle of the
knee so it is not showing the menisci. They are on both sides
of here. They are supposed to be black with not any white in
them And this patient had a tear of the posterior horn of the
medi al meniscus with a small cyst in the back here. And the
patient also has this here which is called an osteochondra
defect. Again, the gray is the bone. It should be conpletely
gray just like this and you obviously see this here and this is
a defect in the cartilage in front of the bone, the protection
for the bone here and that's also a major finding.

So there are two -- three findings on this MRI. One is
a tear of the posterior horn of the medial meniscus which is
back here but nmore medial. There's a partial tear of this
l'iganent here which we didn't talk about until this very second.
This is the anterior cruciate ligament. This is the posterior
cruciate |iganent.

So, when you nove your knee, there's a bunch of
l'iganents in there that holds things together. The cruciate
|'i ganents criss-cross each other like this. The top one is the
anterior cruciate -- you don't have to remenber any medical
things. The back one is the posterior cruciate. And the reason
that we're able to nove is because these cruciate holds the
bones together so that they don't -- the knee slide apart. |If

we didn't have the cruciate |iganent, the knee, instead of
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1 bending like this, wll go like that. What holds it in place is
2| that. That's why when you tear an ACL, if you have a ACL tear,
3| that makes the knee unstabl e, okay.
4 So -- so the mgjor findings are tear of the meniscus,
5| posterior horn medial and osteochondral defect here and a
6| partial tear of the anterior cruciate |iganent.
7 Q Now, let's go with sone of those findings for a second.
8 How would one has a tear of the neniscus?
9 A So, it is really the sane reason fromtrauma you can
10| tear your neniscus, whatever trauma it was. That's the nost
11| comon, in terns of the nenisci, that's the nmost common or as we
12| age, we deteriorate, unfortunately, and our knees are not as
13| beautifully young as they used to be and you can forma tear as
141 wel | .
15 Q Once again, those aren't mutual ly exclusive, right?
16 A No. You can have arthritis in your knee without a
17| tear. You can have a tear in your knee without any arthritis at
18| all. Each patient is individual.
19 Q Now, you al so nentioned the osteochondral defects?
20 A Yes.
21 Q A white little thing over there, right?
22 A Si gnal .
23 Q How woul d one get one of those osteochondral defects?
24 A Again, fromtrauma, having a direct injury here can
25| cause that. This is all swelling in the bone or it can be as we
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age we can formthemw thout having a major trauma.

Q |s there a way to tell the difference between the two?

A You can't. You can without -- not on the picture
though. You got to exam ne the patient, get a history fromthe
patient. If this patient was wal king around on their right knee
wi t hout any probl enms and not seeing doctors and not getting
injections and not getting treatnment and not getting surgery and
not getting MRI's and then the patient had a trauma and has al
of these findings, then you would logically conclude, with the
clinical correlation with all that information that you woul d
know, that these findings are fromthe trauma. And that woul d
go for any body part. That's just not the knee. That would be
for the shoul der and the back too. But you can tell by | ooking
at an MRl picture how old that tear is

Q Now, | am going to show you what's been marked as
Plaintiff's 25 for identification. | believe it will also fit.
Do you recognize what's in Plaintiff's 25?

A Yes.

Q And what is in Plaintiff's 25?

A Wl |, that sane patient, same knee, different day,
January 12, 2023.

Q Do you know who took this MI?

A | did.
Q And did you reviewthis MRl as well?
A

Yes.
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Q And what were your findings in this MI?

A Yeah. So, again, there's a tear. You need nore than
one picture. You could see that there is a tear here of the
posterior horn of the medial meniscus. This osteochondral
defect is still there. You are seeing that and the partial tear
of the liganent. Again, to be clear, this is one picture from
the center or alittle to the side. W take many, many pictures
going across. But for the sake of just showi ng things, | chose
one picture to show but, basically, the sane findings that we
saw before, this osteochondral defect. There is a tear of the
medi al meniscus and a partial tear of the anterior cruciate
|'i ganent which you do not see on this picture.

Q Now, based on the MRI's of the left knee that you've
| ooked at, both of these, do you have a diagnosis, within a
degree of nedical certainty, regarding this filmconcerning
plaintiff's left knee?

A The same things | just said, the neniscal tear, the
osteochondral defect and the partial ACL tear.

Q And if | represent to you that Dr. Kaplan did
arthroscopic surgery on this left knee and he found a torn
meni scus, woul d that be consistent with your findings?

A Yeah, it would be.

Q I f he found the osteochondral defect, would that be
consistent with your findings?

A Yes.
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Q Now, let's say Dr. Kaplan went in there and he didn't
see an ACL tear. Wuld that be consistent with your findings?

A Vell, it could be. There are two reasons for that.
One is the tear could have been in md substance. W don't have
to go back to pictures. W are just going to move on. The ACL
is actually not just a string. Actually, think about it as a
string. A string is not really a string. There are nany fibers
inastring, right. It is not like the ACL when it's partially
torn you can -- that -- that the whole thing fromthe outer side
is torn.

So, you can have a tear of any of these |igaments that
are inside. So let's say this is, pretty thick, let's say this
is, if we take the ACL and look at it and it is a round thing,
the tear could be in the mddle of it. So when a surgeon |ooks
fromthe outside inside the knee and sees the outside of the
liganent, he won't see the tear. It could be what's called an
interstitial tear, a tear inside the |igament. They won't see
it. If they don't see it, they are not going to fix it. But
the MR will show you all -- if you put on the picture before
which is we need to do. That's very easy.

Number 24, this is the ACL. There are many parts of
it. This is the ACL here. Al the way fromhere to here is the
ACL and the tear is in here. So you could see it fromthe
outside or it could be just on the inside. That's just a |ong

way of answering your question why a doctor won't see it or in
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the time interval between the surgery and this picture it heal ed
up. Those are two common reasons why the surgeon won't see it.
Sonetimes the MRl see a little bit nore.

Q Ckay. So let's go to the right knee. | know you
mentioned before that you reviewed a filmof the right knee. |
am going to show you -- | know you said you reviewed a MRl of
M. Julca's right knee dated July 10, 2018. And | amgoing to
show you what's been marked as Plaintiff's 26 for
identification. Do you recognize what is in Plaintiff's 26 for

identification?

A Yes.

Q What is in Plaintiff's 26 for identification?

A This patient's right knee MRl done on July 2018.

Q Do you know who did this MI?

A Actually, | did this M.

Q Did you reviewthis MR ?

A Yes.

Q VWhat were your findings of the MRI of the right knee

fromJuly 10, 2018?

A So, here you see this black triangle which has this
white substance init. It is supposed to be conpletely back
That's the posterior horn of the medial neniscus that we are
tal king about and that's the tear init. So there is a tear of
the posterior horn of the medial meniscus. On the other side of

this board -- because the patient is three dimensional. This
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picture is only two dinensional -- the patient also has an

i ntrasubstance tear of the posterior horn of the latera

meni scus, the other one. This is a smaller partial tear of the
ACL and there is a chondral defect in the inter-aspect of the
medi al fenoral chondral. It is right here in the front. No
osteochondral defect. The bone marrow here is normal, but just
the chondral surface here is -- has a defect init. Those are
the major findings of the right knee.

Q Now, the defect in terms of the -- | guess that would
be like the joint surface?

A That's the joint surface.

Q How woul d you get the defect in the joint surface such
as the one that you described in the MA of July 10, 2018?

A The sane reasons as before. Either you can have it
froma traumatic event or you can have it fromjust getting
ol der and form ng some chondral defects.

Q And, once again, those aren't nutual exclusively?

A No. You can have a chondral defect with having a
beautiful rest of your knee being extrenely young and you can
have an arthritic knee and you' re older in your 80s and not have
a chondral defect so they are not nutually excl usive.

Q Froman MR, can you tell which one it is?

A No, you can't tell
Q Wy not ?
A VWll, hold on. Sorry. When you say you can't tell, if
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the patient had a pristine knee that everything | ooked perfect,
let's say the patient was 20 years ol d and you see a chondral
defect, then you are thinking sonething nust have happened to
the knee as opposed to, let's say, an 80 year old person when
there is a lot going on and there is a chondral defect then the
answer would be you can't tell. So nost of the time you can't
tell. Sometines you can but nost of the time you can't just on
the MRl itself.

Q And then you al so nentioned the tears of the neniscus,
correct?

A Yes.

Q And, once again, that's the sane idea that it could
either be froma traumatic experience or fromsome sort of
degeneration?

A Yes.

Q And they are al so, once again, not mutually exclusive?

A Right. You can have one without the other.

Q Now, based on this MRl of the right knee, do you have a
di agnosis, within a degree of nedical certainty, regarding this
filmconcerning the plaintiff's right knee?

A Yes. So what we discussed there is a tear of the
posterior horn of the medial neniscus. There is an
intrasubstance tear to the posterior horn of the latera
meni scus. There is a partial tear of the tibia insertion of the

ACL which you don't see here. And there is a chondral deformty
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to the anterior aspect of the nedial fenoral chondral. There is
a joint effusion here and the rests are snaller findings.

Q Wiat is a joint effusion?

A That's fluid, fluid in the knee.

Q Wiy woul d there be fluid in the knee?

A The fluid is a response. Your body is responding to
some injury in the knee and it produces fluids to kind of
lubricate or to extend the joint to try to decrease your
bone-on-bone or some injury. It could also be a direct result
of trauma at sone time where your body is reacting to that so it
produces fluid.

Q Now, here you said there is a joint effusion. Can you
tell if that joint effusion that you see there is just normal,
the normal fluid that you see or is it nore than normal ?

A No, it's nore than nornal.

Q And how can you tell that?

A Vll, usually, there is a very -- again, this is one
picture. There are many pictures to look at. Usually, there is
a very trace amount of fluid, a very thin line and this picture
has a lot more fluid than is usual

Q And if | represented to you that Dr. Kaplan did
arthroscopi c surgery once again on this right knee and he found
torn meniscus and he found the joint surface defect, woul d that
be consistent -- that would be consistent with your findings,

correct?
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A Yes.

MR ROSENGARTEN. Thank you very much for your
time. | have no further questions at this tine.

THE COURT: (kay. Are you ready to proceed,

M. Ml ecki?

MR MALECKI: Sure.

THE COURT: | would say you got ten mnutes until
our next break. |If you wanted to break now, | wouldn't have
a problem

MR. MALECKI: Wy don't we take a break, and we can
get everything situated.

THE COURT: Wy does it always have to be ne
deciding. | think we are going to take a ten-mnute break
at this time. That's ny decision and then we will resume
with the cross-exam nation.

COURT OFFICER Al rise, jury exiting.

(Whereupon, the sworn jurors exit the courtroom)

THE COURT: We are off the record.

(Wher eupon, the witness was excused fromthe
stand.)

(Whereupon, a recess was taken.)

(Wher eupon, the witness resunes the witness stand.)

THE COURT: On the record. Bring in the jury.

COURT OFFICER: Al rise, jury entering.
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(Wher eupon, the sworn jurors enter the courtroom
and take their respective seats.)
THE COURT: Pl ease be seated.
M. Malecki, you may inquire.
MR MALECKI: Thank you.
CROSS- EXAM NATI ON
BY MR MALECKI :

Q Good afternoon, Doctor.

A Good afternoon.

Q Am | correct as a radiologist in reviewing films you're
using your eyes to look at the filns and then you use your
training and experience over many nunbers of years to interpret
those films, correct?

A Yes.

Q And | amalso correct that there are sone radiol ogists
t hat nowadays have conputer-aided detection systens that they
use; am| correct in that?

A | suppose there are. | knowit's there for breast
i magi ng, maybe for other parts of nedicine as well.

Q And do you use any of those in your practice?

A | don't.

Q Now, is it also fair to say that radiol ogists can
interpret films in different ways?

A Yes, within reason. Yes.

Q Now, | want to start and tal k about the |unbar spine
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first. 1 note you said you | ooked at the radiology from Lenox
Hill fromApril 13, 2018, for the |[unbar spine, correct?

A Yes.

Q And that's where you saw that disk bulge at L4-L5
correct?

A Yes.

Q And do you acknow edge di sk bul ges coul d be caused by
trauma, could also be caused by wear and tear aging of the body,
correct?

A Yes.

Q And you then | ooked at the next filmin 2021 of the
| umbar spine, correct?

A Yes.

Q And that's the one you conducted, right?

A Yes.

Q And in that one you said now there is a disk herniation
at L4-L5, correct?

A Yes.

Q Now, am | correct that after you do these diagnoses and
you wite up your report you then send that information to the
treating physician?

A Yes.

Q And in this case that |unmbar spine MR woul d have gone
to Dr. Weinstein, correct?

A Yes.
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Q And then the doctor uses those -- your interpretations
and the filns to determ ne whether to schedule a surgery or not?

A Wll, they also ook at the films thenselves. All
doctors who do surgery do look at the MRI's to decide what they
think is there as well.

Q Now, counsel asked this about the knee, but | am going
to ask it about the back. Wen the surgeon opens sonmeone up
woul d they have a better view of what's going on inside the body
than you as a radiol ogist who's |ooking at the pictures?

A In sone respects, they would. In other respects, M
coul d see things that the surgeon won't like internally. For
example, if there is sonething inside of the bone, but it wasn't
in good, for the surface of the bone, they won't see that. So
the answer to your question is, yes, in general, when a surgeon
see something that's considered, you know, very highly accurate.

Q And you talked, and | will probably go back to it on
the knee, the ACL tear, but what about a disk herniation? 1Is
that sonething when a surgeon opens up that they should be able
to see?

A They coul d.

Q Now, in this case, Dr. Winstein testified and he
testified about his surgery. And he told us that that surgery
in no way involved the disk herniation. Are you aware of that?

A No.

Q So if Dr. Weinstein opened M. Julca up during surgery,
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| ooked in and did not see a disk herniation, would it be fair to
say that there was never a disk herniation to begin with?

A No.

Q Wiy not ?

A Because as | told you, you can see things on an MR
that you woul dn't see otherw se. For whatever reason that he
said he didn't see herniation on the MRI's, on the second MR
there is herniation. On the first, there isn't. There are
criteria for reading MRIs as well. | don't know what he saw. |
didn't read the surgical report.

Q And defense radiol ogist testified this morning and he
testified to having reviewed the filns this same October 28,
2021, MR and he also said that there was no herniation at that
L4-L5. So would it be fair to say you disagree with his
interpretation?

A Yeah, for sure.

(Continued on next page)
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Q And now let's tal k about the left knee.
You did the MRl of the left knee on May 1st, 2018,

correct -

| amsorry, | directed you wong, Doctor
Lenox Hill actually did the MR of the left knee on
May 1st, 2018, right?
( Pausi ng.)
You coul d doubl e check me, Doctor

A Let ne --1 did the MRl on May 1st, 2018, | didit.

Q Ckay. Then | wote it down wong.

And you tal ked about finding the meniscus tear,
correct?

A Yes.

Q And you testified, correct, that meniscus tears have
many causes, sonme can be from accidents, some can be from
degenerative wear and tear of the body, yes.

A Yes.

Q Now, a meniscus tear that would be caused by trauna
|s that something that woul d be caused by the tw sting of the
knee, or a direct inpact, or something else?

A Ei ther of those.

Q And now you also testified to seeing that partial tear
of the ACL, anterior cruciate liganent, in that 2018 MRl of the
left knee, correct?

A Yes.

Q And as counsel mentioned, Dr. Kaplan did testify here
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and he did say that he not see that during his surgery?

A Sure.

Q You gave several reasons why that my be

s it possible that one of the other reasons why that

partial tear of the ACL was not seen during surgery, that you
were potentially incorrect in your review of the MR ?

A Anything is possible. But I'mhere to |ook at the
films directly, again, and say that there is a partial tear
t here.

Q And the |eft knee al so had that second MRl in 2023,
that you also did, correct?
A Yes.
Q Yes.
A Sorry, yes, correct.

Q And were there any additional changes from 2018 to 2023
inthat left knee?

A Not hi ng significant. Nothing significant.

Q And earlier today there was a defense radiol ogi st who
testified --strike that.

|"I'l go to the right knee. Correct, you did the MRl of

the right knee on July 10, 2018, correct?

A Yes.

Q And you al so found the tear of the meniscus?

A VWell| different area, but yes, there was also a tear to

t he meni scus.
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Q And in that same way, that tear could have al so been
caused either froman accident or the degenerative wear and tear
over tine, correct?

A Yes.

Q Now, this morning, as to the right knee, defense
radi ol ogi st testified that he did not see any tear in that
medi al meniscus. | assume you disagree with his analysis then?

A Yes.

Q And, again, you also found that partial tear of the ACL
of the right knee in this MR, correct?

A Yes.

Q And, again, Dr. Kaplan did testify the other day that
he did not see it during surgery?

A Yeah, | don't know when the surgery was done but as |
said, ACLs will heal up, so I'mnot surprised.

Q And you tal ked about joint effusion. Ws that in the
right knee as well?

A No -- yes, it is. It is in the right knee, I'mso
sorry. Yes, it is.

Q That' s okay.

A Yes.

Q And would it be fair to say that all joints in the knee
have some kind of fluid init?

A Oh, of course.

Q So your analysis of joint effusion is nmeasuring how
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whet her there is nore fluid than expect to be?

A Yes, the reason that you use the termjoint effusion is
meani ng, you're say nore than normal. You would not use that
termif it was the normal anount of fluid in the knee.

Q And it defense radiologist testified this morning that
he found the fluid within the knee to be within normal range.
assume you disagree with that anal ysis?

A Yes.

Q And this nmorning we al so heard about something called
the Crues grades, C-RUE-S, do you know what that is?

A There's a radiologist and that is his grading of it. |
don't use the Crues grade. There are many different ways of
| ooking at tears. | don't use that grading system Most of the
radi ol ogy reports that | have seen don't use it, so | ess common.

Q You didn't nmake any kind of analysis as to the Crues
grade of any of these issues?

A No, absol utely not.

Q Al right. And talking about the left shoulder. |
don't know whether you fully answered the question.

So are you confirmng that, with respect to M. Julca's
| eft shoul der that he does have a downsl opi ng acroni on?

A | think ny report just says narrow ng of the sub
acromon space. So the inportance of the downsl oping acrom on
I's whether that space is normal or not, | amgetting to the

point of by saying there's a narrowed acrom on space. |'m not
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di sagreeing, | think I'mbeing nore specific.

Q Now, does a downsl opi ng acrom on predi spose individuals
to rotator cuff tears?

A Yes, that is why it was in the report. There is a
narrow ng of the sub acrom on space. You can have a tear,
rotator tear, partial tear because of that. You don't have to,
| nmean, nost people don't but...

Q And | apol ogi ze, you mentioned the ACjoint. Wat does
AC?

A Acrom ocl avi cul ar.

Q And we tal ked about the acromon as one part of the
joint and the other is the clavicle?

A Correct.

Q Now, in doing your tests on M. Julca, do you ask him
things like the history of the accident or his past medical
history, or anything like that?

A So there's a formthat patient fills out that asks if
there is any previous trauma, surgery, things like that. It is
not a conprehensive history that his referring physician wll
t ake.

Q And did M. Julca identify any prior injuries to any of
his body parts?

A | don't know. | don't have the history here.

Q In your analysis of the radiol ogy, does know ng the

past nedical history of a patient affect that?

dar




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

446

Dr. Kolb - Cross - Plaintiff/by Mr. Malecki

A It is possible, but not in these reports here. |'m not
ascribing any findings to a specific tine.

Q Now, Doctor, talking about the knees again. |f someone
has blunt force trauma to the knees, would that cause typically
inan MR some kind of bone bruising or edema?

A So anything is possible. Oten, nost often by the time
they get an MR, unless it is in the hospital you' re not going
to see bone bruising. It is possible he had bone bruising at
the time of the injury. | can't tell you, | don't know for sure
ei ther way.

Q Al right. And I'mcorrect that you are a radiol ogi st
and you're nmaking no opinions as to M Julca's need for surgery,
correct?

A Correct.

Q And outside of what you sawin the MRIs and the anot her
tests that you performed, you don't have any basis for an
opinion as to the cause of M. Julca' s injuries?

A Right. Nobody could | ook at the MRl and say they
occurred on a particular day or not, you can't say either way,
you just know it is there.

Q And now you indicated --1 know | wote it down.

VWhat was your charge for the time spending here
testifying?

A My office gets $12, 000.

Q And then you --1'massum ng your office charges when
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what patient cones in and you performthe test, you do an MR
correct?
A Yes, that is an insurance paynent, patient are covered
Q Do you know how much is charged for that?
A No.
Q And then, in this case, you also reviewed MR s that

your office did not perform correct?

A Yes, that is correct.

Q And did you charge a fee for that?

A Yes.

Q VWhat did you charge for that?

A Around $900, $850 or $900 for an MRl and then $400,
$450, sonmewhere around that for an X-ray. | believe those are
t he nunbers.

MR, MALECKI: That's all the questions | have

for you. Thank you doctor

THE WTNESS: Thank you

THE COURT: Any re-direct?

MR, ROSENGARTEN. No re-direct, your Honor.

THE COURT: The witness may step down.

THE WTNESS: Thank you

(Wtness exits.)

THE COURT: Counsel, please step up.

(Wher eupon, a bench conference took place between

counsel and the Court.)
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THE COURT: M. Rosengarten, do you have any
further w tnesses?

MR. ROSENGARTEN. | do not.

At this time the Plaintiff rests.

THE COURT: \Very good.

Menbers of the Jury, do not discuss this case
amongst yourselves or with anybody else. Do not do any
i ndependent research. Do not visit the scene.

| know | told you we are down tonorrow, so that
means you get a three-day weekend fromus. [|'msure you're
all cheering on the inside, right.

We have a witness |ike today, we have a wtness
Monday in the norning and in the afternoon. The |awers
have expressed with nme with high confidence that we don't
need the entire morning. So like today, we will start at
10: 30 Monday and we will have enough tine to conplete that
witness in the morning and then another witness in the
af t er noon.

Menbers of the Jury, you are excused for the day.
Have a nice weekend.

THE COURT OFFICER Al rise. Jury exiting.

(Whereupon, the jury exits the courtroomand the
following is heard outside the hearing and presence of the
jury.)

THE COURT: The jury has exited. Anything before
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we recess for the day?

MR ROSENGARTEN:

No, your Honor.

VR MALECKI: No.

THE COURT: Al

until

* *

right.

*

Tri al

stands in recess

Monday norning, March 16th at 10:30 a. m
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