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(Wher eupon, the itemwas marked Plaintiff's Exhibit
20, Blowup Picture Board, for Identification.)

(Whereupon, the itemwas marked Plaintiff's Exhibit
21, Blowup Picture Board, for Identification.)

(Whereupon, the itemwas marked Plaintiff's Exhibit
22, Blowup Picture Board, for Identification.)

THE COURT: On the record. Case on tria
continued. Appearances are the sane. M. Rosengarten, you
marked three bl owups as Plaintiff's 20, 21 and 22 for
i dentification?

MR. ROSENGARTEN. That's correct.

THE COURT: M. Ml ecki, do you have any objection
to the use of those bl owups? They are denonstrative, right?

MR ROSENGARTEN:  Correct.

MR. MALECKI: Assuming the w tness needs themto
hel p explain it to the jury, no objection.

THE COURT: Is the witness here?

MR ROSENGARTEN.  Yes.

THE COURT: (kay. Should we have the w tness
brought into the courtroonf

MR ROSENGARTEN.  Yeah.

THE COURT: Ckay, let's bring in the jury.

COURT OFFICER Al rise, jury entering.

(Wher eupon, the sworn jurors enter the courtroom

and take their respective seats.)
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THE COURT: You may be seated. Menbers of the
jury, good nmorning. Welcone back. Before we begin today, |
just want to tell you that tomorrow, although the schedul e
says 9:30, we're going to start at 10:30. W have two
wi t nesses tonmorrow, one in the nmorning and one in the
afternoon and that will be enough time to get the wtness
done. So, | didn't want to make you come in so early
because you're going to be here all day so we'll| start
tomorrow at 10:30. At this tine, | call upon
M. Rosengarten call your next w tness.

MR. ROSENGARTEN.  Thank you, Your Honor. The
plaintiff calls Dr. Jeffrey Kaplan to the stand.

JEFFREY KAPLAN awtness called by and on
behal f of the Plaintiff, upon being duly sworn, was exam ned and
testified as fol |l ows:

THE WTNESS: Yes.

COURT CLERK: In a loud, clear voice, please state
your naned and address for the record spelling both your
first and |ast name.

THE WTNESS: M nane is Jeffrey Kapl an,
J-E-F-F-R-E-Y, K-A-P-L-AN. M office is at 160 East 56th
Street in Manhattan 10022.

COURT CLERK: Thank you. You may be seated.

Your Honor, the w tness has been sworn and

af firned.

SH - CSR, RWR, CCRNJ, CLR - Senior Court Reporter
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Dr. Kaplan - by Plaintiff - Direct

1 THE COURT: Counsel, you nmay inquire.

2 MR, ROSENGARTEN. Thank you, Your Honor.

3| DI RECT EXAM NATI ON

4, BY MR ROSENGARTEN:

5 Q Good morning, Dr. Kaplan.

6 A Good norni ng.

7 Q Can you please start off by telling the jury your

8| educational background?

9 A Education. | went to college at Yale University. \Wen
10| | graduated fromcollege, | went to medical school here in the
11| city at Columbia University. Following that, | did a training
12| programin orthopedic surgery, five-year program | did it in a
13| place called the Canpbell Cinic which is in Menphis Tennessee.
14| Canpbell dinic was actually the first orthopedic training
15| programin the United States. Followi ng that, | noved back in
16| to New York in 1994 where you have been in private practice ever
17| since.

18 Q Are you board certified?

19 A Yes.

20 Q What are you board certified in?

21 A Ot hopedi ¢ surgery.

22 Q What is orthopedic surgery?

23 A Ot hopedic surgery is the study of bones and joints and
24| supporting structures of the bones and joints so nuscles,

25| cartilage, liganents, tendons. It has to do with injuries or
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abnormalities to the structures and then the treatnent of those
injuries or abnornalities either with conservative neasures
meani ng physical therapy, injections, medications. |f those
things don't work or are inappropriate, then surgical treatnent
i s probable.

Q And do you do surgery as well?

A | do.

Q Are you licensed to practice nedicine in New York?

A Yes, | am

Q Now, did there come a time when you treated an
i ndi vidual by the nanme of Juan Jul ca?

A Yes.

Q Wen was the first time you treated M. Jul ca?

A | amjust going to refer to my notes if that's okay.

Q Can you tell the Court what exactly it is that you are
| ooki ng at?

A These are my office notes.

MR ROSENGARTEN.  Your Honor, those are part of
Plaintiff's Exhibits 9 and 10.
THE COURT: Continue counsel

A | first saw himon 3/22/18.

Q And before you saw M. Julca on March 22, 2018, did you
review any records before exam ning hin?

A | did not.

Q And this was the first consultation you had with

SH - CSR, RWR, CCRNJ, CLR - Senior Court Reporter
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M. Jul ca?

A Yes.

Q And did you take a nedical history of M. Julca at that
time?

A | took a history of an injury that had occurred while
at work on 3/3/18, so March 3, '18 and that he indicated he fel
through a scaffold while working, fell through the platform He
caught himself by a shoulders and arns. He banged his knees on
metal and wood as he fell. He was initially at a place called
JFK Medi cal Center which is sort of a urgent care facility where
he indicates he was exam ned. No X-rays were performed and he
was sent out.

Q Did you do an exam nation of M. Julca on that date?

A | did.

Q VWhat were your findings of that exam nation?

A So, he was conplaining at that time of pain in both the
right and left shoulder, pain in both the right and left knee
and |l ow back pain. And he had told nme that he had been trying
to take it easy but his pain was getting worse. So his exam of
hi s shoul ders showed tenderness which neans pain when you touch
them He had range of notion including 160 degrees of what's
cal l ed abduction which is noving your arm away from your body.
Wien he did it and then | pushed hima little further to about
170 degrees, normal is 180 degrees. He had pain on the strength

testing wth notions of the shoul ders, external and interna
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rotation of the shoulders. Those are functions of rotation of
the rotator cuff of the shoul der

He had a negative of what's called a speed sign. He
had limted |unbar nmotion to about 70 degrees of flexion.
Normal is about 85 to 90 and extension was to 15 degrees which
I's about somewhere around half of normal. He had tenderness in
the | ow back as wel| mean, for exanple, when you touch his | ow
back, he conpl ained of pain. He had tenderness about the right
and the left knee and was walking with a linp. | noted he had
crepitus with motion of the knees. That's cracking and popping
when you move both actively and passively. And he had, at that
tinme, a normal range of notion of the knees.

Q Now, based on your exam nation of M. Julca, did you
have any recommendations for his treatnent going forward?

A Yes. At that time, | encouraged himto begin some
physical therapy. | sent himfor a couple of MRI's. One of the
| ow back and one of the left shoul der which seens to be the nore
symptomati ¢ shoul der at that time and started him-- |I'msorry,
continued to -- encouraged himto continue using |buprofen.

Q Now, when you say you sent himfor physical therapy,
was that for any specific body part, all body parts or something
el se?

A That woul d have been both his shoul ders, his |ow back
and both his knees.

Q Now, you saw M. Julca again after that initia
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consultation in March of 2018, correct?

A Yes, | did.

Q Now, | know you saw himsometine in April but I'mjust
going to direct your attention to July 3rd of 2018. And you saw
M. Julca on that day, correct?

A Yes, | did.

Q This is about three nonths after his accident, correct?

A About four nonths.

Q Four nonths, excuse ne. And did you exam ne M. Julca
on that day?

A | did.

Q And did M. Julca nake any conplaints on that day?

A At that time, he was conplaining of pain in the left
knee but also buckling of the |eft knee which is a specific
sympt om of the knee giving way suddenly. He was indicating he
was devel opi ng worsening pain and was conpl ai ning of buckling of
the right knee. And he was conplaining of limted overhead
motion wth the | eft shoul der which is going up.

Q Now, you talked about the right knee and |eft knee, the
shoulder. You didn't talk anything about the |unbar, the back.
s there a reason why you didn't speak about the back?

A | don't generally treat backs. | generally send those
to a lunmbar specialist, someone called a pain nmanagement
physician, to do nost of the conservative care about that. |

don't take care of that.
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Q Did you send M. Julca to a |unbar specialist?

A | sent himto Dr. Matthew Gimmwho works in my office
with me who is a pain nanagement specialist.

Q Did you oversee his lumbar treatment or just the knees
and the shoul ders?

A Pretty much the knees and the shoul ders.

Q Now, | now you said you examned M. Julca. What were
your findings on your exam nation of M. Julca on July 3rd of
20187

A At that time, he had what's called a positive MMirray
Test in both knees which is bending the knee up and twisting it.
And when you do that, if there is a torn nmeniscus, whichis a
smal | cartilage inside the knee, it will catch and you can nmeke
it pop. |If the neniscus tear is big enough, it wll catch and
pop. Can | just pull out a nodel, is that all right, just to
show t he knee?

THE COURT: Do you have one handy?

THE WTNESS: | have nodels of all these body
parts. Sonetimes it's hard to talk about them w thout
seeing them

THE COURT: Co ahead. Bring out your nodel.

A So this is a nodel of a knee. This would be the right
knee. The knee is made up primarily -- the knee joint is nade
up primarily of three bones. The thigh bone called the fenur,

the shin bone called the tibia, and the patella which is the
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kneecap on the front. The fenur sits on top of the relatively
flat tibia. And so there's a structure called the neniscus
inside the knee. That hel ps deepen a socket, forns a socket so
the femur can sit fornerly on top of the tibia. This is made of
cartilage which is softer than bone tissue. |If it tears, you
can hear the click if you bend up and you go back and forth it
wll get stuck in there. And that's also the reason that
someti mes when you take a step and a piece of the torn cartilage
will get stuck in there. It can cause buckling, a reflex of
giving away at the knee.

On both the right and the left, he had that positive
McMurray which is a physical examfinding of the torn neniscus.
And | reviewed his MRIs with himwhich correlated wth that
finding. He also had, on MRl | noted that an injury to the
joint surface. The joint surface is the shiny white end that
you see on the bone. |f you look at a chicken bone, you see a
pearly white end. That is a joint surface which is also nade of
a different type of cartilage, but that's responsible for
sliding and gliding of the knee pain free and efficiently.

|f that gets damaged, over time it wll wear and becone
unsmoot h and can al so cause catching, cracking in that synptom
that | tal ked about called crepitus which, again, | noted he had
both the -- in the right and the left knee.

Q Now, on the March 22nd visit you had with M. Julca,

you said you took a history. Did M. Julca ever tell you
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anyt hing about prior knee or shoul der injuries?

A He denied prior history of trauma and denied any
significant injuries in the past.

Q Now, you also, on the July 3rd visit going back to
that, did you do anything regarding his shoul ders?

A | exam ned his shoul ders. He had crepitus, again,
cracking and popping on the left. And he had Iimted notion and
abduction and internal rotation of the shoul der which are
functions of the shoulder and the muscles around the shoul ders
called a rotator cuff of muscles.

Q Di d you make any diagnosis regarding M. Julca's
shoul ders at that time?

A | did. | had had a MRl perforned of the left shoul der
whi ch showed a partial rotator cuff tear. Again, | amjust
going to pull out a nmodel if that's okay because | think, as
we've all heard the termrotator cuff, to seeit, it's a
different thing. This is the right shoul der, collarbone up
front. The shoul der blade is in the back and the arm hangi ng
down. If we pop the armout so that we can | ook inside the
shoul der, you have a cuff of nuscles and tendons. That's called
a rotator cuff because you can imagine that if this is attached
to the arm depending on which nmuscle and what conbi nation
contracts and fires, the armw | nove in different directions.

So this is the rotator cuff of muscles that helps hold

the armin the shoulder joint. It's also held by a series of
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tendons and another cartilage that |ooks and functions like a
meni scus that sits in there, it's not on this nodel, it's called
a labrum | had gotten that MRl which showed partial tearing of
sone of the rotator cuff tendon.

Q And as far as the knees, did you nake any di agnoses
regarding the knees on the July 3, 2018, visit with M. Julca?

A Yeah, | felt he had a, what's called, interna
derangenent of the right knee. That's sort of an overarching
termthat something is going on inside the knee as opposed to on
the outside of the knee. And | felt he had a synptomatic tear
of his neniscus that was apparent both on clinical exam ne and
on the imaging setting.

Q And that would go for both knees?

A | did not have an MRl of the right knee at that point
so | sent himfor one.

Q So in terns of diagnosis, you were able to diagnose the
left knee internal derangenents fromthe MRl and the exam is
that correct?

A The left knee is with a synptonatic neniscal tear which
is atype of internal derangenent. An internal derangenent is
the overarching sort of diagnosis. | wasn't specific with the
right knee. W didn't have a MRI. | suspect he had a neniscus
tear because he had findings consistent with that on exam |
also felt he probably had an injury to the joint surface given

the nature of his fall as he told me where he banged his knees
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as he fell and that causes a contusion or a blunt force to the
joint surface.

Q Now, based on your findings on July 3, 2018, did you
make any recommendations to M. Julca? And | amgoing to just
go one by one if you don't mnd because | know you treated him

for three different body parts. Let's go with the left shoul der

first.
A Tell ne the date?
Q July 3, 20187
A To the right knee?
Q Left shoul der.

A Sorry about that. Wth regard to the left shoul der, he
woul d have continued physical therapy.

Q And how about in terns of the right knee?

A Wth the right knee | asked himto get a MRl of his
right knee.

Q And how about with the left knee?

A Wth the left knee, | recomrended an injection of
cortisone |ike nedication called Celestone. That acts as an
antiinflammtory nedicine and can sometines di mnish the
symptons significantly if there is just inflammtion in the knee
associated with those injuries.

Q And then you saw M. Julca a nunmber of times afterwards
and throughout that time you recomended conservative care. By

that | mean physical therapy, |buprofen, things of that nature?
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A | did for a long period of tine, yeah.

Q |"mjust going to direct you nowto -- fast forward to
February 2020, specifically February 4th of 2020. Did you neet
with M. Julca on that day?

A On February 4th of 2020, | did neet with him

Q And did you examne M. Julca on that day?

A | did.

Q And did M. Julca nake any conplaints on that day?

A He di d.

Q And what were M. Julca's conplaints on that day?

A He was continuing to conplain of pain at the left
shoul der. That seemed to be his primary focus. He was having
difficult sleeping. The pain in the shoul der was keeping him
awake at night. That's a very common conplaint with injuries
and inflamation in the shoulder. You try to get in a
confortable position. He also conplained of limted overhead
motion really to reach overhead with his shoulder. He was
conmpl ai ning of persistent pain at the left knee as well.

Q Now, in terms of the |eft shoul der specifically on
February 4, 2020, were M. Julca's conplaints consistent with
what you had previously seen from hin?

A Yes. He still had conplaints that were consistent with
his injuries.

Q Did you nmake any reconmendations to M. Julca on that

day?
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A Yeah.

Q And what were your recommendation that you nade on
February 4, 20207?

A So, after a long period of conservative treatment, |
had requested authorization to performa surgery on his |eft
shoul der. That request was granted. W did receive
authorization for a left shoulder surgery. |It's called an
arthroscopy. The word arthroscopy comes fromarthro which means
joint like arthritis and scope which is a tel escope. W are
| ooking inside the joint with a tel escope and using specia
tools that are also the size of a small pen or a pencil and we
can look inside the joint. And we can do a |lot of work inside
the joint through relatively small incisions or holes about the
shoul der and | reconmended he have that done.

Q And did you make any recomendations in terms of his
left knee?

A Not at that tine.

Q Now, you said that you reconmended this |eft shoul der
surgery. Do you know if M. Julca ever had a | eft shoul der
surgery?

A He di d.

Q Wien did M. Julca have a left shoul der surgery?

A On 6/10/2020. | reconmended -- I'msorry. | performed
a | eft shoul der arthroscopy.

Q Wiere did you performthis |eft shoul der arthroscopy?
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A That was done in a place called Manhattan Surgery
Center which is one of Mount Sinai outpatient surgery centers.

Q Now - -

MR. ROSENGARTEN.  Your Honor, may | approach?

THE COURT:  You nay.

Q Now, | amgoing to show you what's been previously
marked as Plaintiff's 19 -- excuse me 20 for identification.
amgoing to put it on this easel right here. And | know you
previously used sone nodels. [Is this depiction an accurate
representation of the left shoul der surgery you perforned on
June 10, 20207?

A It appears to be essentially fromhere, yes.

Q And woul d this depiction help you explain the surgery
that you performed on June 10, 2020, to the jury?

A Sure.

MR. ROSENGARTEN.  Your Honor, | ask that the
witness be allowed to go to the easel and explain the left
shoul der surgery that he performed

THE COURT: Doctor, you can step off the witness
stand and approach the easel so you can explain it to the
jury.

A So this is a valgus representation of the shoulder. It
is the left shoulder so it is alittle bit backwards but this is
the arm bone hanging down. This would be the shoul der bl ade and

the collarbone here. \When we do our surgery, we make smal |
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i ncisions about the shoul der through which we can insert a
camera, telescope through which we can insert working tools from
different, what we call, working portals which are incisions in
the arm Inside M. Julca's shoulder, there were several
findings. W noted that there was overgrowh of the |ining of
the joint that produces joint fluid. It's called the synovium
So any inflammation we generally put itis afterwards and this is
synovitis. The synoviumis inflamed. That's an indication of
somet hing wong going on in the shoulder. It's also often the
source of significant pain.

That's also true with a structure called bursa which
sits in between the tendon and the bone and it allows the tendon
to nmove back and forward smoothly. If it becones inflamed, it
becones bursitis and also can be a source of pain. Inside
M. Julca's shoul der, we saw several findings. W saw a tear in
that structure that | told you was |ike the meniscus. It is a
cartilage ring. It essentially helps deepen the joint that the
armbone sits in because normally the architecture as such that
it is avery flat bone so it just helps center the armfor
mot i on.

And we also found a tear in the rotator cuff which was
a full thickness tear but it was a tear in line with the tendons
so there was a hole in the, in this case, the supraspinatus
tendon. Supraspinatus nmeans the nmuscle and it is named that

because it is above the spine of the shoul der blade. So this
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woul d be the supraspinatus. This would be infraspinatus and
this muscle, which is under the scapula, is called the
subscapul ari s.

So, what do we do with these problems. Wth the
synovitis, we have a tool here which is a cautery tool. W can
cauterize all of that have inflaned tissue. It's called a
synovectomy. W can address this tear of the |abrumboth with a
rotary shaver and the cautery tool to resculpt it to a nore
normal shape and take out the area that's offensive that's
causing repetitive irritation with inside the joint. And then
we can nove our viewing portal out of the joint itself so no
longer in the joint but above the joint where we can | ook down
on the tendon after renoving the bursa which is, again, this
fluid filled sac that allows us to | ook down on the tendon and
muscl e.

And we can throw special instruments, stitches, in that
tendon that's torn and tie that together and that allows for
better function when the nmuscle pulls, rather than pulling
apart, it wll pull inline. And it wll also help hold the arm
bone -- the armjoint in place, the shoulder joint in place
because of the integrity. Qherw se, the humerus, the arm bone,
can becore el evated through that hole. W also, in order to
protect this repair, we shave down the undersurface of the
acromon which is the end of the shoulder blade. Here -- and

that just gives nmore roomfor this to heal wthout what's called
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i mpi ngement and work nore efficiently.

So, he had a tear of his rotator cuff. He had sonme
tearing of his glenoid |abrum He had synovitis and bursitis as
wel | as inpingement and all of those things were addressed
surgically.

Q Thank you. You can sit back down.

Now, Dr. Kaplan, how | ong does a surgery |ike you just
described usual ly take?

A Shoul der arthroscopy generally takes about an hour and
a half to two and a half hours depending on nmany factors. So
there is no set time for that.

Q And is the patient usually put under anesthesia for
t hat procedure?

A Yes, the patient has general anesthesia as well as
receive what's called a nerve block where injection is given
under the collarbone that makes the entire armnunmb for a period
of tine.

Q Now, when you were describing the surgery, you talked

about, you know, putting the camera in there?

A Yes.

Q Did you take any photographs of that surgery?

A | did.

Q And why did you take those phot ographs?

A | take themto docunent several reasons. One, to show

the patient. That's usually the main reason and for nyself to
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just have a record of the patient's injuries if | need to | ook
back and refresh ny menory so that | know how to further direct
treat nent

Q Before you did this surgery, you had reviewed MR 's of
M. Julca, correct?

A That's correct.

Q And specifically of his |eft shoul der originally?

A In this case, yes.

Q Wiat's the difference between reviewing a MRl and
actually going inin terms of the actual shoulder in terms of
what you see?

A Sure. One is looking in a representation of his
shoul der that's generated about a conputer nodel. And, yeah,
there is actually handling, |ooking at, being able to nmanipulate
the actual structures. So I'll sometines make the anal ogies, it
is not a very good analogy, | will say when you go to buy a car
you are not just going to buy it off a picture because the other
side of the car may be rusted out conpletely. So you want the
opportunity to look at, wal k around, and really poke about.

That's really how | think of the difference between
| ooking at things surgically and the MRI. It's certainly
hel pful. | wouldn't buy a car that | couldn't see was a weck
i medi ately but sonetimes you don't see everything.
Q And for surgery like you just described, what are your

expectations in terms of recovery time?
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A |"'msorry. In terns of?

Q Recovery time.

A Recovery tinme. So | generally see the patient back
about a week later, take out the stitches. |If | repaired the
rotator cuff, that need sone tine to heal neaning grow together.
It's all well and good that | sowit in the right place but then
it actually has to knit together and that takes about 4 to
6 weeks. So I'Il see them back in about another four weeks and
then begi n physical therapy to strengthen the nuscles back and
get the notion back and try to get the joint nore functional. |
do ask themto do some very gentle exercises in the meantine in
that forwarding period but nothing strenuous at all.

Ceneral ly, physical therapy for a shoulder requires 6
to 12 weeks at |east. Shoul ders can be tricky because they tend
to get scar tissue and they -- it's a painful surgery. Some
peopl e sonetines get somewhat stiff and stay stiff for a period
of time before they progress.

Q Now, did you see M. Julca after the surgery you
descri bed?

A Many tinmes.

Q Did you see him-- you said nornally after a surgery
like this you want to see himabout a week after the surgery?

A Yeah.

Q Did you see M. Julca on July 18, 2020 -- excuse ne
June 18, 2020, | apol ogi ze.
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A | saw himon June 18, 2020, yes.

Q So that's eight days after the surgery?

A Yes.

Q Did you exam ne M. Julca on June 18, 20207?
A | did.

Q VWhat were your findings on the postoperative visit of
the June 18, 20207

A Fairly standard. Postoperative findings, he was in
shoul der inmobilizer which we place people in who had a rotator
cuff tear and a repair. H's wounds appeared healthy and his
sutures were renoved.

(Continued on next page)
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Q Did nore M. Julca make any conplaints on the June 18,
2020 visit?

A He was conpl aining of pain, which | thought was
appropriate postoperative pain. And he was feeling --he told ne
he felt a difference follow ng the surgery.

Q A difference in which way?

A | can't remenber it was few years ago -- SiXx years ago
He said that he was feeling definitely different.

And you said he was in the shoul der inmobilizer?
Correct.

Do you describe the shoul der immobilizer?

> O P QO

The shoul der inmmobilizer is a sling, and it also has an
belt that waps around the back of the body so that you coul d
not lift the armor rotate the arm

Q And why did you have himin a shoul der inmmobilizer?

A W do that in order to allow the soft tissues to cone
together. W don't want any strenuous notion that wll
interfere with the repair.

Q And did you nake any reconmendations to M. Julca on
that date?

A | did. | recomended pendul um exercises, that is
gentl e exercises they can do before starting formal physica
therapy. It is just bending over the waist and letting your
hands hang down and nmaking circles, a back and forth notions.

And | asked himto remain in the sling in the front
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part of the shoul der inmobilizer and we took off the back parts
so that he had a little bit of motion. | noted he woul d begin
physical therapy at the next visit.

Q Now, on that date you nentioned stuff about the
shoul der, the left shoul der.

Did you exam ne himregarding the | eft knee, the right

knee, things that he previously conplained about?

A | did not.

Q |s there a reason why you didn't?

A This is a visit for his shoul der.

Q Now, once, again, you saw M. Julca a number of tinmes

after that.
A Yes.
Q |"mgoing to direct your attention, specifically, to

about two nonths l[ater on June 27th, 2021.

A Ckay.

Q July 27, 2021.

A Yes, okay.

Q Did you examne M. Julca on that date?

A | did.

Q And on that date, did M. Julca nake any conpl ai nts?

A He did. He noted that he had continued pain in the
shoul der and both the right and the left knee. He noted that
his knee pain was worse on the right at that time and associ at ed

with clinging and popping, as well as intermttently buckling.
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Q Now, let's deal with the shoul der first.

You said that he still had pain in the right shoul der?

A Actually it is the left shoul der.

Q And Do you know why he woul d have had that pain even
after the surgery?

A It is uncomon to still have pain after surgery. It
can be fromthe repair, it can be fromscar tissue formation, it
can be from nany reasons.

Q And that woul d nmake sense even though it was over a
year after the surgery?

A Sone peopl e always have pain in their shoul der after
they have injured it, even if they have surgery on it.

Q Now, going to the knees.

What did you observe about, let's start with the left
knee?

A Let's see. | noted that the knees, he had cracking and
popping, both the right and the left knee, at the nedial joint
line, which is this area here (indicating) along the area where
the meniscus lives in the joint line. He had tenderness both on
the right and the left.

| could not appreciate any instability, meaning no
ligaments were torn that | coul d appreciate on physical exam

And that he had an antalgic gate, or a |inp when he wal ked.
Q Now, on that date, did you do a McMurray test again?

A Yes, | mssed that, sorry.
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He had positive McMirray test on both the right and on
the left.

Q And, once again, that test was to do what?

A That test denonstrates a tear in the neniscus if it is
posi tive.

Q And based on your exam nation of M. Julca and the
tests that you did, you determned that he had nmeniscus tears in
both of his knees at that point?

A Based on the MRl and based on the physical exam
findings he had neniscus tears both on the right and on the
left, yes.

Q And that was consistent with his treatment as you had
treated himstarting back in 2018 up until 20217

A Wen he began conpl aining about it, yes.

Q Now, did you nake any recomendation in termof M.
Julca's knees on that date?

A At that time | advised himto continue with the
physical therapy. | gave hima prescription for the knees
bilaterally. And | also requested authorization for arthroscopy
of the knee, at that tine the right knee was nore synptomati c.

Q Did you make any recommendations in terms of M.
Julca's shoul der?

A | didn't note any on that day.

Q Now, you saw M. Jul ca again about two nonths |ater?

A (kay. Septenber --
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Septenber 21st, 2021.
Yes, | did.
Did you examne M. Julca on September 21st, 2021?

> O > LO

| did. W concentrated on his right knee, that was
more synptomatic issue that day. He was conplaining of pain and
bucki ng of the right knee, despite physical therapy and
conservative neasures.

On exam he continued to show positive McMirray test,
which was the neniscus test. He had tenderness in the joint
line. H's knee flexion 120 degrees, extension was nornal,
fl exion between 135 and 145 degrees and does have crepitus with
mot i on.

Q And | know you mentioned right knee.

Did M. Julca nake any conplaints regarding the right
knee?

A As | said, he had continued pain and buckling of the
right knee, despite physical therapy and conservative measures.

Q After examning M. Julca and hearing his conplaints,
did you make any recommendations regarding, specifically, the
ri ght knee on Septenber 21st, 20217?

A | did.

Again, we had previously requested authorization for
surgery to the knee and he had arthroscopy. W gained
authorization approval to do that surgery.

So we did a-- | recommended that he undergo the right
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knee arthroscopy.

Q Now, you previously treated himfor both right and left
knee, right?

A Yes.

Q |s there a reason why you reconmmended it right knee
arthroscopy before the left knee arthroscopy?

A As | said several times, at that point it seemed to be
the nmost synptomatic of the knees.

Q Now, did M. Julca ever have the right knee
arthroscopy?

A He di d.

Q Wien did M. Julca have the right knee arthroscopy?

A His right knee arthroscopy was on 6/1/22

Q And who performed that right knee arthroscopy that M.
Jul ca had?

A | did that.

Q Wiere that arthroscopy takes place?

A It was done at the same surgery center, Manhattan
Surgery Center

THE ATTORNEY: Perm ssion to approach, your Honor.
THE COURT: You may approach.

BY MR ROSENGARTEN:

Q NOW Dr. Kaplan, 1'mgoing to show you what has been
marked as Plaintiff's 21 for identification.

(Displ ayed.)
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Ckay.

If you don't mind taking a | ook at this exhibit.

> O >

Yes.
Q Does Plaintiff's 21 fairly and accurately represent the
right knee arthroscopy that you performed on M. Julca on
June 1st, 2022?
A Yes.
Q Wuld this exhibit assist you in describing the surgery
to the jury?
A Yes.
MR ROSENGARTEN:  Your Honor, may Dr. Kaplan step
down.
THE COURT:  Yes.
(Wtness approaches the exhibit.)
A Ckay.
Again, this is the right knee arthroscopy. It says
left -- this is our left knee-- | believe that is a typo.
This is a right knee arthroscopy performed on 6/1/22
Agai n, done through a small incision. A canera is
pl aced in one on those incisions and a working tool in the
ot her.
Looki ng inside the knee, you see the same structures
that | described earlier; the end of the thigh bone, the fenur.
The top of the shinbone, the tibia and the patella on the front.

I nside the knee is the neniscus, both the nedia
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meni scus, neaning the inside part of the knee; and the latera
meni scus, neaning the outside part of the knee.

And a series of ligaments, these crossing |iganents,
the ones that go |like across and front is the anterior or front
crossing |igament, the anterior cruciate |igament.

And the posterior or back crossing |igament called the
posterior crucial |iganent.

Al'so ligaments on the side, which help stabilize the
knee joint.

In M. Julca's knee he had a tear in the back and side
called the posterior horn and body of the nmedial meniscus. |If
you | ook at the meniscus just one at a tine, like this, they
l ook like horns on a cow. So we call this the anterior horn and
posterior horn.

M. Julca had a tear of the posterior horn into the
m dportion called the body. W addressed that with a tool that
sculpts this cartridge by burning it and with an el ectrocautery
and rescul pting that to take out the torn portion and try to
recreate a simlar Cshaped socket for this thigh bone to sit
in.

This cartilage does not have a good bl ood supply on the
end. So sewing this tearing together would not yield any
heal ing and you just cause nore problens so we end up taking
that out and try to | eave as nmuch padding as we possibly can, as

much of a socket as we possibly can with the working tools.
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The significant injury in this joint, in addition to
the meniscus tear, is an injury to the joint surface. W talked
about that sort of being a contusion type injury. That occurs
when you strike sonething.

The cartilage cells that live on the top of the bone
and provide the snooth sliding surface can get damed and they
can die off over time. Theoretically, if |I |ooked at someone
who had been banged in the knee, initially it would | ook stil
smooth and shiny. But the injury to the cells of the joint, the
living part of the cells has occurred and over time dies off.

Again, a decent analogy that | talk to patients about
Is that when you pick an apple off the tree, you can look at it
for about a week and it |ooks great, alive, but it dies. It
damed the cells. You take away their nourishnment and over time
it wll shrivel up.

In M. Julca's knee he had an area of |oss of
cartilage, alnost down to bone and we took this shaving tool and
just tried to clean this up, as best as possible, and snooth the
surface as best we could. W cannot |ay down knew cartridge,
but there are flaps of cartilage, little pieces that get stuck,
make noise and things. So we tried to trimthat down,

In doing so, we nake a recess in the parts that are not
smooth and shiny so that as the joint nmoves, it can try to nove
on the better parts of the cartilage using that as a good tread.

MR ROTTENSTREI CH. Thank you. You may step back.
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(Wtness resumes the witness stand. )
Display is taken down.
BY MR ROSENGARTEN:
Q Now, once again. This was arthroscopic surgery,
correct?
A That's correct.
Q And that surgery, again, once again, you put caneras in
to see what was going on inside of the knee?
A That's right.
Did you take photographs inside of the knee?
| did.

And did you review those photographs?

> O P O

Yes.

Q And is there any surprises inside, terms of what you
saw i nside the knee when you did the surgery?

A | try not to be surprised by anything but certainly the
injury to the joint surface was larger than | would have |iked
to have seen

W did what was call ed an abrasion chondroplasty, which
means to use that shaving tool and take off all the bad
cartilage. That |eaves an area where you don't have cartil age.
And that cartilage does not grow back, unfortunately.

That is basically an area of arthritis in the joint.
There are multi types of arthritis, right. There is wear and

tear arthritis, there is blood-borne arthritis, |ike rheumatoid
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arthritis. And this is a particular arthritis called
posttraumatic arthritis, meaning the cartilage was damaged by a
traumatic event, deteriorated enough, it was synptomatic.

To address those synptons, we try to nake it as snooth
as possible. W leave an area of arthritis in the joint, you
can't cure that.

That, while | said it is not particularly surprising,
it is disappointing for the prognosis.

Q And were you able to see all of that MRIs or better in
the actual surgery, or sonething el se?

A | think you can see it, you actually see "it" when you
do the surgery. But on MRl that damage to the joint surface, as
wel | as neniscal tear were apparent and were seen on the MIs.

Q Now, what are your expectations in terns of recovery
time for this type of surgery to the right knee?

A So, generally, the patient has about 6 to 12 weeks of
physi cal therapy, generally teach thema home exercise program
after that. This is not something, again, that is cured. This
is sonething that will, hopefully, you inprove the synptons,
particularly the buckling of the knee, particularly the swelling
and inflammation of the knee. The patient is always going to
have some arthritis synmptons, that is pernmanent.

Q How | ong woul d that surgery have taken?

A Knee surgeries usually about an hour, hour and-a-half.

Q And Woul d you have wanted to see M. Julca after the
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surgery?
A Yes.
Q Did you see M. Julca after the surgery?
A | did.
Q |"mgoing to direct your attention to June 9th of 2022.

Did you see M. Julca on that day?
( Pausi ng.)
A Yes, uh- huh.

Q

And was that the first post-operative visit you had

with M. Julca?

A That's correct.

Q And did you examne M. Julca on that day?

A | did.

Q What did you find on your exam nation of M. Julca on
t hat day?

A Again, fairly standard post-operative visit. H's
wounds appeared healthy, the sutures were renoved. He had no
sign of a blood clot, which is one of the risks of |ower
extremties surgery. H's knee flexion at that time 125 degrees
and he was anbulating with a linp, walking with a |inp.

Q Di d you make any recommendations to M. Julca on that
day?

A He was going to begin physical therapy. And | started
him gave himnore | buprofen, which is an antiinflanmmatory

nmedi cati on
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Q Now, | didn't ask you about it for the |eft shoul der,

but I will ask for both the | eft shoulder and the right knee.
What are the expectations and what are you trying to do
when you prescribe physical therapy after the surgery?

A Sure. Physical therapy hel ps regain strength and
function of the joint. So the function, neaning, |ike the
strength and the range of nmotion and the confort of a normal,
more normal joint.

Q Now, you also talked a lot in terms of the knee. In
ternms of arthritis, right?

A Yes.

Q Wuld there be simlar findings in the shoulder and if
not, why not?

A W didn't address the joint surface in the shoul der.
So he will have synptoms of arthritis, nmeaning inflamation in
the joint, but not joint surface damage as he did in the knee.

Q Now, you next saw M. Julca about a nmonth later after
that postoperative surgery, | believe it was July 7th of 2022.

And that was the second postoperative visit for the
ri ght knee surgery?

A That's right.

Did you examne M. Julca on that day?
| did.

Did M. Julca nake any conplaints on that day?

> O P O

July 7th, that was his second postoperative visit. |
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didn't record any conplaints on that day. But he did obviously
have --he seemto concentrate primarily on his shoulder. And he
had 170 degrees of abduction, meaning notion, of the shoul der on
the left, versus 175 on the right.

H's internal rotation was to 90 degrees, which is
approachi ng normal findings.

Q So even theory this was the second postoperative visit
regarding the right knee arthroscopic, you also saw himfor the
| eft shoulder at that timnme?

A | did. M only thought, he rmust have been conpl ai ni ng
about shoul der disconfort. | did note his right knee flexion
was 125 with full extension and crepitus present.

Q Now, this was two years post the shoul der surgery,
correct?

A | don't remenber the exact date. Let's see -- yes,
that's correct.

Q Wul d it have been surprising to see left shoul der pain
that long after the surgery?

A No. As | say, once you've injured a body part, it is
uncommon to have some conplaints of pain intermttently.

Q Now, what, if anything, did you reconmend to M. Julca
on the July 7, 2022 visit?

A So we had previously requested a visit -- we previously
request authorization for a left knee arthroscopy. 1, again,

requested it, totry to get it authorized. It had been

dar




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

276

Dr. Kaplan - Direct - Plaintiff/by Mr. Rosengarten

recommended not only by nyself, but by ny --
MR MALECKI: Cbjection. Side-bar.
THE COURT: Step up.
(Wereupon, a bench conference took place between
counsel and the Court.)
THE COURT: (bjection sustained. You can ask your
next question.
BY MR ROSENGARTEN:

Q So, you said you had previously recomended a | eft knee
surgery, correct?

A That's correct.

Q And just in terms of reconmendations for shoul der and
the right knee, did you nake any reconmendati ons on July 7,
20227

A | did. | recommended physical therapy and requested
authorization for that as well.

Q Now, |'mgoing to direct your attention to January 10,
2023. | know you saw M. Julca in between July 7th, 2022 and
January 10, 2023, but | want --1 don't want to go through every
single time you saw him
Let's go to January 10th of 2023.

Ckay.
You saw M. Julca on that date, correct?

| did.

o r O r

Did you examne M. Julca on that day?
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A | did.
Q What did you find upon your exam nations of M. Julca
on January 10, 20237
A At that time he had conplaints of |left knee pain and
buckling, as well as |ocking, which could be another synptom of
meni scus tear. |f the neniscus not only gets in between the
joint as it noves but sticks in a place that prevents the joint
fromlocking. That can occur with the flap of the joint surface
as well.
He was having difficulty bending and kneeling and | ong
peri ods of wal ki ng.
He indicated that the right knee was no | onger
buckling, that was the postoperative knee.
So on the right he had 130 degrees of flexion, on the
left he had 125 degrees of flexion.
He had crepitus, which is the cracking and popping of
the joint both on the right and the left.
He had a negative McMirray on the right and positive
McMurray on the left.
He had medial joint line tenderness, swelling on the
left.
He had no appreciable |iganmentous laxity and he did
wal ked with a [inp.
Q Now, just to remnd the jury, you did McMirray test?
A Yes.
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Q What does that McMirray test do?

A A McMirray test, if it is positive, it is an indication
that there's a meniscus tear in the joint.

Q So on January 10, 2023 --

A Yes.

Q --the neni scus, the McMirray test for the right, which
you al ready had done suggest was negative, right?

A Yes, it was.

Q On the left it was still positive?
A Yes.
Q And the McMiurray test that you had done throughout, at

this point we're at five or so years, alnmost five years of
treatment, had al ways been positive for the left; is that
correct?

A Wien it was positive, yes.

Q And there had been no real change in terns of the
meni scus, as far as your treatment, over the course of those
five years?

A W had done consecrative treatnent, yes.

Q VWhat type of things have you done over the course of
those five years?

A He had had physical therapy, he had had an injection, |
believe on nore than one occasion. He had sone hone therapy,
those types of things.

Q On January 10, 2023, did you do any treatments on M.
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Jul ca?

A | did. | gave himanother injection at the |eft knee.
That was a steroid preparation to try to get rid of any
inflammation that coul d be causing additional synptomns.

Q And | know you nentioned surgery previously. Did you
make any ot her recommendations on January 10th, 2023?

A | did. | sent him because it had been quite sone tine
for a new MRl of his knee, sort of update ourselves.

Q Do you know i f he had that MRI?

A |"mpretty sure he did.

(Pausi ng.)

Let's see. On 1/12/23 he had MRl of the left knee,
whi ch did show a tear in the medial meniscus. It indicated
that there was a partial tear of the anterior cruciate
ligament. And indicated there was a one centinmeter with
what they call osteochondral defect of the anterior aspect
of the nedial fenoral condyle. So just to translate that.

Ost eochondral defect; osteo neans bone, condyle
means cartridge. There's an injury to the place where the
cartilage in the bone neet. And the cartilage is pealing
off. And they said it was the nedial fenoral condyle
approaching the trochlea, which is this little indentation,
the groove. So he had on the MRI. GOsteochondral defect at
the medial fenoral condyle which is a finding consistent

wth arthritis, damage to the joint surface. It is deep in
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the bone, it detaches that cartilage |ayering.
So that was the significant finding.

BY MR ROSENGARTEN:

Q Now, |'mgoing to direct your attention to April 20th
of 2023.

You had seen M. Jul ca between January 10th and

April 20th, but | want to go to April 20th.

A Ckay.

Q And you exami ned M. Julca on April 20th?

A | did.

Q And what were your findings upon your exam nation of
M. Julca on April 20, 2023?

A So he was conplaining left knee pain and buckling,
having pain on his bad knee, no further buckling on the right.

Again, his notion included 125 degrees of the left knee

flexion and crepitous with notion. He had a positive MMirray
on the left. And he had joint |line tenderness with sone
swel ling and, again, no appreciable instability. Very simlar
exam

Q To the one in January?

A That's right.

Q And you nentioned he made conplaints of |eft knee pain
and buckling as wel|?

A Yes.

Q And based on your exam nation on April 20th, 2023, and
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M. Julca's conplaints, did you have any reconmendation?

A | did. | recomrended that he had |eft knee
arthroscopy. | went over MR findings. And, again, as always,
the risks and benefits of the procedure, and we decided that we
woul d proceed with that.

Q Now, you just nentioned risks and benefits.

A Yes.

Q What do you nean by risks and benefits of a procedure?

A So, | always discuss with a patient the risks of having
surgery and proposed benefits of having surgery.

The risks include the standard things whenever you have
surgery, anytime you cut the skin there is a risk to damage
nerves and blood vessels. There is a risk of infection,
particularly in a joint, introducing an infection into the joint
and could lead to further stiffness pain in the knee for
hospital admission for 1V antibiotics, things |ike that.

Additionally there are risks of anesthesia. Any tine
you give someone nedicine, they could have an allergic reaction
to it and the reaction can be as benign as hives, to death. And
SO a patient has to hear that.

You're obligated to tell themrisks to that.

The proposed benefits, particularly in a case |ike
this, tal ked about the knee. To get rid of the buckling as we
didin the right knee to make it nmore functionale.

In this case, also due to address that osteochondra
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defect, that will get worse onits own. Over time it wll slow
down the progress of that.
Again, not sonething | can heal but slow down the
progress to make it nore functional wth.
THE COURT: Menbers of the Jury and M.
Rosengarten, at this time we're going to take a ten-mnute
break and we will come back and pick up with the testinmony
after the break.
THE COURT OFFICER Al rise. Jury exiting.
(Whereupon, the jury exits the courtroomand the
following is heard outside the hearing and presence of the
jury.)
THE COURT: Ten-minute recess. W're off the
record.
(Wher eupon, an off the record di scussion was held.)
(Whereupon, a recess was taken. )
(Wereupon, Shaneeka Harris relieved Deborah
Rot hrock as the Oficial Court Reporter.)

(Continued next page.)
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THE COURT: On the record. Bring in the jury.
COURT OFFICER: Al rise, jury entering.
(Whereupon, the sworn jurors enter the courtroom
and take their respective seats.)
THE COURT: You nmay be seated. M. Rosengarten,
you may pick up where you |left off.
MR ROSENGARTEN. Thank you, Your Honor.
CONT' D DI RECT EXAM NATI ON
BY MR ROSENGARTEN:

Q Dr. Kaplan, we were talking about the April 20, 2023,
visit you had with conmputer Julca and at that point you said you
had recommended | eft knee surgery, correct?

A Tell me the date again.

Q  April 20th of 2023.

A Yes, left knee arthroscopy was recommended at that

Did M. Julca have that left knee arthroscopy?

He did.

QO

And what was the date of the surgery?
THE COURT: Doctor, keep your voice up.
Left knee arthroscopy was performed on 8/9/2023.
Wio did the left knee arthroscopy?
| did that surgery as well.

And where did that surgery take place?

> O r*» O >»r

Al'so at the outpatient facility Munt Sinai called
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Manhattan Surgery Center
MR ROSENGARTEN.  Your Honor, may | approach?
THE COURT:  You nay.

Q Dr. Kaplan, I'mshow ng you what's been marked as
Plaintiff's 22 for identification. Does this board that |'m
showi ng you fairly and accurately represent the left knee
surgery that you perfornmed on M. Julca on August 9, 2023?

A Yes.

Q And woul d this board assist you in explaining that
surgery to the jury?

A Sure.

MR ROSENGARTEN.  Your Honor, may the witness cone

down and expl ai n?

THE COURT:  Yes.

A This is the left knee arthroscopy. Again, it is pretty
much the flip side of the other knee. M. Julca had a tear in
the medial neniscus just as he did in the right. He also had
this area of joint surface injury as he did on the right and in
a simlar place, sort of right on the front of the knee. This
was a deeper, what's called, an osteochondral defect in the
other side. It did have the flaps of cartilage but also had
grade four which is the highest of the wear and tear categories
of the joint surface injury. So, there's bone exposed in this.

VWien there's bone exposed, we do a different type of

procedure. W do the chondroplasty that we described before
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with the shaver. Here, we smooth out the |oose and flakey
cartilage that's around the crater that's caused by the injury.
But where the bone is exposed, we can take a small drill type
device and drill small holes into the base of this injury. That
freeze stemcells fromthe bone marrow and that can cause a plug
of stemcells that can then propagate into cells that coat that
joint surface and can nake it a little snoother

Those are cartilage cells necessarily not devel oped
hyal ine cartilage cells, the type of cartilage that's in that
joint surface but it does, in theory, allow some plugging of
that area of exposed bone and can help slow down the arthritic
condition that's present. And then, again, in the neniscus, we
trimout the bad portion to | eave as nuch padding in the
meni scal socket as possible.

The MR reported at the anterior cruciate |iganent tear
| could not see that when | was in the knee which means it's
probably an internal tear or a posterior tear but there was no
significant instability so | did nothing about that.

Q Thank you. Now, this surgery, would it be simlar to

the other knee surgery in terns of the length of the surgery?

A Yes.
Q Even though there was that drilling of the bone?
A Yeah. | don't have a record of how long the surgery,

but generally it's an hour to an hour and a half even with the

drilling, yeah.

SH - CSR, RWR, CCRNJ, CLR - Senior Court Reporter




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

286

Dr. Kaplan - by Plaintiff - Direct

Q And, once again, did you take photographs of this
surgery as wel | ?

A | did.

Q And you're able to really see inside the left knee here
differently than you were able to see on the MR, correct?

A That's correct. You are |ooking at the human surfaces
and the tears.

Q Were you surprised by anything you saw when you
actual ly got inside the knee versus what you had previously seen
on MRl 's?

A | was not surprised. They did report the osteochondra
injury which is the significant finding here as well as the
meni scus tear which we were able to address.

Q And you nentioned the ACL tear as well?

A That | don't think is a significant finding, yeah. It
is something -- again, that's the other reason. Some things you
see on the MRl are not significant so that's where clinica
j udgnent comes in being able to exam ne the patient and neke
t hose deci si ons.

Q What is the expectation for recovery time for this type
of surgery? Is it the same as the other knee surgery,
different, or something else?

A It is simlar -- we generally discourage full weight
bearing initially just to allow those stemcells to attach and

forma layer, but we wll begin physical therapy and try to
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progress in a simlar nmanner.

Q And, once again, did you want to see M. Julca after
t he surgery?

A Yes.

Q Did you see M. Julca after the surgery?

A | did.

Q What date did you see M. Julca after the left knee
surgery?

A After the surgery, | saw himon 8/17/2023 for his first
post operative visit.

Q Did you exam ne M. Julca on 8/ 17/2023?

A | did.

Q VWhat were your findings upon exam nation of M. Jul ca?

A Sure. At that tinme, again, standard postoperative
visit. He has wounds pretty healthy. The sutures were renoved
He had no tenderness at his calves. No sign of a deep vein
t hronbosis, blood clot. He was anbulating with a cane, walKking
with a cane and a |inp.

Q Now, he was using a cane on this date. Did he use a
cane for the first knee surgery; did you know?

A He did use a cane for the first knee surgery, but in
this case, | asked him at that time, to continue the use of the
cane again to decrease his weight bearing novement, allow
that -- those stemcells to attach where as the first tine |

told himto immedi ately discontinue using the cane which he did.
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Q And you nentioned in your explanation a little bit
about the arthritis and you nentioned it for the right knee as
well. Was there a simlar type of arthritis present in the left
knee?

A There are signs and injuries consistent with arthritis
inthe knee. So arthritis is a syndrone. It is not just one
thing. Arthritis is changes in the joint surface associated
with pain, limted notion, and often times swelling of redness.
So he had certainly the damage to the joint surface which is
going to lead to the other findings and cause arthritis.

Q Now, you nentioned for the right knee various causes of
arthritis, degeneration, things like that. And the right knee

you mentioned trauna.

A Yes.
Q |s that consistent, again, with the left knee as well?
A | believe so, yes.

Q And what is that based on?

A It's based on the history of himbunping his knees as
he fell. The fact that he did have crepitus, cracking, and
poppi ng of the joint, which can lead to the joint surface, which
progressed and got worse fromthe time of the injury to the
point that | did ny surgery.

Q Now, just in general regarding the knees. | know you
didn't see M. Julca right after the accident, right?

A That's correct.
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Q But you were able to speak to himabout the accident,
correct?

A Yes.

Q Wul d it have been surprising that the knee pain that

he mentioned on your first visit would not have presented itself

ri ght away?
A | woul d expect that he would have sone pain. |t may
not have been significant. It certainly may not have caused

functional synptoms so it was a real problem And | think, you
know -- | often run into the case where people are injured

They focus on one thing, other things develop over time. But in
his case, about three weeks after the injury, he was telling ne
about his knee pain and it continued to get worse and certainly
more synptomatic which is consistent with injury.

Q As you asked himat the first visit he had no prior
hi story of knee pain, correct?

A That's correct.

Q Now, at that postoperative visit for the left knee --
after the left knee surgery, did you make any recommendations to
M. Jul ca?

A | did. As | said, continue to use the cane and then we
began physical therapy as well.

Q Now, | amgoing to direct your attention to August 5th
of 2025, six nonths ago.

A Yeah.
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Q Did you have a chance to examne M. Julca about six
mont hs ago?

A | did.

Q On that date, what did you find upon your exam nation?

A He told me that his right knee pain had been increasing
previously within the | ast several nmonths, | believe. He had
been associated with activities such as kneeling and stair
climbing. It was a pain that |ocalizes by conplaint to the
front of the knee because when you bend your knee and then
straighten, you put a | ot of pressure on your patella and
femoral joint between the knee cap and the femur. That's
usually the front of the knee and in the area where the joint is
called upon nost to work is also the area that he had the nost
damage in.

So he had pain with kneeling, stair clinbing. He also
noted synptons where he increased with rainy weather that had
been occurring at that tine, | guess. That was a classic
symptom of arthritis. Everyone knows or has heard soneone
conpl ai ni ng about, oh, | feel the weather comng. That is a
real synptom associated with arthritis. | examned him He did
have crepitus with knee motion on both sides of cracking and
poppi ng that you hear in an abnormal joint consistent with
arthritis.

He had 125 degrees of flexion of both the right and

left knee and full extension. He had no instability of the knee
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so no McMurray's, no ligament injuries that | can appreciate.

Q Were you surprised by these findings?

A |"mnot surprised by those findings at all. He's got a
permanent problemw th the knees associated with arthritis joint
surface danage so that's what | woul d expect would be
intermttent pain especially associated with certain activities
and weat her changes.

Q So, just shifting gears a little bit. W are going to
go joint by joint which we spoke about today the |eft shoul der,
left knee, right knee. Let's start with the left shoulder. Do
you have an opinion, within a reasonabl e degree of nedical
certainty, as to whether or not the accident of March 3, 2018,
was the cause of M. Julca's left shoulder injury and the
subsequent |eft shoul der surgery that you performed on hinf

A Yes.

Q And what is that opinion?

A My opinion is that the accident that occurred as he
described it caused the injury to the shoulder. It matches the
synmptons that he was conpl ai ning about, the findings on imging
studies and physical exam He didn't inprove with conservative
measures so | believe it's related to the need for surgery as
wel | .

Q Now, going to the right knee, simlar question, do you
have an opinion, with a reasonable degree of nedical certainty,

as to whether or not the accident of March 3, 2018, was the
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cause of the right knee injury and the subsequent right knee
surgery?

A | do.

Q And what is that opinion?

A My opinion is simlar, that the synptons which brought
himto me and eventually led to surgery appeared to be related
to the fall where he banged his knee. | believe the primry
injury is to the joint surface. He also had a finding of a
meni scus tear in the knee which we addressed and those things
are, | believe, are related to his accident, the synptons that
brought himto that.

Q Now, going to the left knee. Do you have an opi nion,
within a reasonabl e degree of nedical certainty, as to whether
or not the accident of March 3, 2018, was the cause of the left
knee injury and the subsequent |eft knee surgery?

A Yes, it's the same answer. | do believe those things
are related for the same reasons which | outlined before.

Q Now, let's talk about future prognosis for a noment
and, once again, we are going to split it up by part of body.
Let's deal with the Ieft shoul der first.

A Sure.

Q Do you have an opinion, with a reasonabl e degree of
medi cal certainty, as to M. Julca's future prognosis after
surgery with regard to the left shoul der?

A | do.

SH - CSR, RWR, CCRNJ, CLR - Senior Court Reporter




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

293

Dr. Kaplan - by Plaintiff - Direct

Q And what is that opinion?

A So with regard to the shoul der, prognosis means | ooki ng
into the medical future based on what's happened. | believe, he
will still have intermttent pain in the shoulder. It's very
conmon after an injury even with surgery. He does have inproved
range of notion but not normal range of notion. And so | think
his prognosis is guarded to poor. He is not going to get any
better, but | think he'll be Iike this.

Q s there anything that can be done to get himto where
he was previously?

A | don't think you can get himto where he was
previously. | think the focus would be, as | would speak to
him keeping up with therapy either at home or intermttent
physical therapy if it were available for him physical therapy,
to maintain what he has now and sl ow the process of further
weakeni ng and | oss of notion.

Q Now, going to the right knee, do you have an opi nion,
within a reason degree of nedical certainty, as to M. Julca's
future prognosis for his right knee subsequent to surgery?

A | do.

Q And what is that?

A The right knee he has significant injury that was the
particular surface danmage, the joint surface damage. He no
| onger has the snooth joint even though we snooth the edges as

best we could. W cannot make that joint smooth again. The
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cartilage does not regrow so he has a permanent injury to the
knee. It is not only permanent, but it is going to get worse
over tinme because now he's got an unsnooth surface grinding
agai nst the smooth surface and it would further erode the knee.
That happens with arthritis whether it is wear and tear
arthritis, whether it is blood-borne arthritis or whether it is
posttraumatic arthritis as in this case. Wth posttraumtic
arthritis, it begins with a certain event and progresses quite
qui ckly because it is so focused.

Q Now, you nentioned this previously and you nmentioned
cartilage. Can you just, | don't think you described, what is
cartilage what does it do?

A Sure. There are several types of cartilage. The
cartilage in the knee are two types. One is the meniscus
cartilage which is a soft rubbery type material. 1It's often
described, because doctors like to use food terns, it is like a
calamari ring. | don't know if people are famliar with a
calamari ring. It is very much like that. It is soft but firm
It bends, but it doesn't break easily but it can shred. It can
tear.

The other type of cartilage is called, | referenced it
before, called a hyaline cartilage which is that snooth slick
surface on the top of the joint that's -- | think | mentioned
where you | ook at the end of a chicken bone it is pearly, snmooth

end. That is also firm |It's softer than a bone but it -- it
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i's responsible for the smooth sliding and gliding nmotion of the
joint which allows the joint to function pain free.

Q And since the cartridge has been lost, that does not
allow for the joint to act pain free; is that correct?

A It doesn't allowit to function the way it should
function and it can cause synptons of pain and if it propagates
the buckling can return, things |ike that, buckling we haven't
seen that.

Q Now, going to the left knee, do you have an opi nion,
within a reason degree of nedical certainty, as to M. Julca's
future prognosis for the left knee subsequent to his surgery?

A Yes, it would be the sane. He's got joint surface
damage. He's got a different shaped meniscus. So, you know,
the knee is not going to function exactly the way it did the way
when he was born. In addition to acting as padding, those
meni scus help hold the joint in place and it actually happens
with sort of a suctioning type of phenomenon

So, when you change that, you do try to retain as nuch
paddi ng as possible. You can't re-create the normal function of
the knee no matter how good you are. And so, this is not only
per manent but progressive and particularly the joint surface
damage will progress over tinme just like any other arthritis.

It started with a trauma and it progressively worsened. |
hope -- | hope we slowed down the process, but it will -- it

w il get worse over tine.
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Q And when you -- just to be clear, when you say traum,
what traunma are you referring to in terms of M. Julca
specifically?

A |"mtal ki ng about what he described banging his knees
on metal and wood as he fell through the broken platformof the
scaf f ol di ng.

Q Now, to shift gears a little bit, if you weren't here
today this norning, what would you be doing?

A |"d be in my office seeing patients. Actually, today
is Wednesday. Yeah, I'll be seeing patients or surgery. Al so,
WWednesday is surgery day.

Q And are you being conpensated for your tinme being here?

A Yes.

Q How nuch are you bei ng conpensated?

A My office has paid a fee of $8,500 for the norning and
| take my salary out of that. | also pay ny staff and ny rent
and everythi ng.

MR, ROSENGARTEN. | have no further questions at
this tine. Thank you very much, Dr. Kaplan.

THE W TNESS: Sure.

THE COURT: M. Ml ecki.

MR. MALECKI: Can we just take a brief break, Your

Honor ?

THE COURT: Do you want five m nutes?
MR MALECKI: Sure.
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THE COURT: Let's take a five-m nute break.
COURT OFFICER: Al rise, jury exiting.
(Whereupon, the sworn jurors exit the courtroom
THE COURT: O f the record.
(Whereupon, the witness was excused fromthe
stand.)
(Wher eupon, a recess was taken.)
(Wher eupon, the witness resunes the wtness stand.)
THE COURT: Back on the record. Bring in the jury.
COURT OFFICER Al rise, jury entering.
(Whereupon, the sworn jurors enter the courtroom
and take their respective seats.)
THE COURT: You may be seated.
M. Ml ecki, you may inquire.
MR. ROSENGARTEN.  Thank you, Your Honor.
CROSS- EXAM NATI ON
BY MR MALECKI :
Q Good norning, Doctor.
A Hi.
Q Now, | saw that you brought with you your file in this
matter, correct?
A Yes.
Q |s that a conplete copy of your file?
A It's a copy of everything in ny nedical record, yeah.
Q

And are you aware that ny office subpoenaed a copy of
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your medical records in advance of this trial?

A No.

Q On the screen, we put as page one of Plaintiff's
Exhibit 10. It is a copy of a trial subpoena?

A Ckay.

Q And your office conplied wwth this so you are aware of

t hat ?
A |"mnot aware of it.
Q In the records in Plaintiff's Exhibit 10 as well as

Plaintiff's Exhibit 9, would it surprise you if | were to tel
you that there are no copies of any of those interoperative
photos that you testified about?
A No.
Q Wiy is that?
A They generally don't copy well so there's no reason to
put themin.
MR. MALECKI: Your Honor, I'd like to mark two
docunents as, for ID, as Defendant's Exhibits C and D
THE COURT: For identification?
MR MALECKI: Yes.
THE COURT: Let's have them marked, please.
(Whereupon, the itemwas marked Defendant's Exhibit
C, Three-page Docunent, for ldentification.)
(Wher eupon, the itemwas marked Defendant's Exhibit

D, Three-page Document, for Identification.)
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THE COURT: Defendant's C and D nmarked for
identification and shown to plaintiff's counsel. Wuld you
like them shown to the w tness?

MR MALECKI: Yes, please

THE COURT: Being shown to the witness.

Q Doctor, placed in front of youl will start with what's
been nmarked as Defendant's Exhibit C. It is a three-page
docunent ?

A Ckay.

Q Have you seen this specific document before?

A | have not.

Q This is a subpoena that was issued by me on January 27
2026, specifically requesting interoperative photographs for
each of the three surgeries you conducted. That's what it says?

A | don't know what it says, but if you represent that's
what it says that's fine.

Q And it was served on your office per the third page of
Exhibit C on January 30, 2026, at 10:27 a.m?

A Ckay.

Q Did your office ever conmply with this subpoena?

A | have no idea. | don't do the subpoena but when -- we
generally do. W generally will send them out.

Q In the records that were brought over fromthe subpoena
records roomthere is no records of any photographs?

A Ckay.
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Q So would that be fair to say your office did not conply
with the subpoena?

A | have no idea. | don't know who pulled the records.

Q The second docunent | put in front of you has been

marked as Defendant's Exhibit D. It's also a three-page

document. It's also titled subpoena. Have you seen this
bef ore?
A | have not.

Q Manhattan Surgery Center, that's the surgery center

where M. Julca's surgery was performed, correct?

A Yes.

Q And that's where you did the surgeries, correct?

A That's where | did the surgeries.

Q You have an ownership in that surgery center?

A | do. It is a Muunt Sinai Hospital facility.

Q And I'mcorrect Exhibit Dthat's in front of you is

al so a subpoena requesting interoperative photographs fromthe
three surgeries also dated January 27, 20267

A Again, if you represent that's what it is, | believe
you.

Q And to date, there has been no interoperative
phot ographs provided to the subpoena records roomof this court.
Doctor, do you know why that is?

A |"'mnot even sure that's true. | don't know why that

is. They haven't gotten around to it. They can call and try to
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get themor | can provide themto you

Q In your office, you have a woman named Tessa, correct?

A Yes.

Q And does she help with the providing of the records?

A She is on the medical records with me.

Q And | have a docunent | will mark as Defendant's
Exhibit E for ID.

THE COURT: Pl ease mark as Defendant's E for

i dentification.

(Whereupon, the itemwas marked Defendant's Exhibit

E, One-Page document, for Identification.)

THE COURT: Show it to the w tness.

Q Now, Doctor, |I'Il represent to you the docunent that we
have identified as Defendant's Exhibit E is a one-page document.
The reason | grabbed nmy phone is because that one-page document
is a screen shot of ny phone.

A Ckay.

Q The reason | screen shotted my phone, ny work swtched
over to all calls going through the Zoom app on nmy phone now so
it makes a record of all the voicemails that | receive?

A Perfect.

Q And that's a copy of a voicemail that | received from
your office on January 30th?

A Perfect.

Q It references a woman naned Tessa?
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A That's correct.

Q And she was calling about the subpoena that was sent to
your office.

A She asked you to define what you needed so she can get
it to you.

Q That is correct. She specifically asked whether it was
just the photographs that we needed or all of the nedica
records.

A Ckay.

Q And, Doctor, again, the Zoom keeps records of all of ny

A Ri ght .

Q It nmentions that | called her back at 12:26 p.m This
call was at 12:06 p.m | called her back the sane day about
20 mnutes later, Doctor. And | will tell you | spoke to Tessa
personally and told her that all | was asking for in the
subpoenas were the photographs?

A Ckay.

Q So is there any reason why we still do not get the
phot ogr aphs even after ny phone call?

A How do | know you didn't?

Q They are not in the subpoena records?

A | don't know. That doesn't mean they weren't sent.

Q Now, Doctor, we've also talked to a nunber of w tnesses

in this case about a tine period where there was not treatnent
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at your office?

A Ckay.

Q | amcorrect that M. Julca did not come to your
office for a time period?

A There were gaps in his treatment, yeah

Q And specifically the time period we discussed was
Sept enber of 2018 when he | ast received an epidural injection to
August of 2019 which is the next appointment he had with you?

A Ckay.

Q In the records you have in front of you, is that
consistent, that time period, that M. Julca did not receive
treatment with the records that you brought today?

A |"'msorry. Tell me the dates again.

Q The last record | think you have is August 12th of 2018
and the next record should be August 19th of 2019?

A It looks like there is one visit in between those but
it is, again, 2019. So, yeah, there is a significant gap.

Q |"msorry that one visit you just referenced what's the
date of that visit?

A That is 4/2/19. | believe that's in the period is --
is that what you are | ooking at?

Q You have a record in front of you another visit of
M. Julca on April 2, 20197

A | have a office visit on that date, yeah.

Q |"I'l represent to you that that record fromApril 2nd
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of 2019 is not in any of these subpoenaed records that were
provi ded that had been narked as Plaintiff's Exhibit 9 or
Plaintiff's Exhibit 10; are you aware of that?
A |"mnot aware of that.
MR. MALECKI: Your Honor, can we be heard on this
I ssue?
THE COURT: Do you want to step up?
MR MALECKI: Sure.
(Wereupon, the foll ow ng discussion takes place at
si debar amobng the Court and Counsel, outside the hearing of
the sworn jurors.)

(Continued on next page)
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1| CROSS- EXAM NATI ON
2| BY MR MALECKI:
3 THE COURT: M. Kaplan.
4 THE WTNESS: Yes.
5 THE COURT: In conplies with the subpoenas that
6 were served on your office, I'mdirecting that all
7 i nteroperative photographs be provided to defense counsel by
8 cl ose of business today.
9 THE WTNESS: | can give themto himnowif you
10 woul d i ke.
11 THE COURT: You have themw th you?
12 THE W TNESS: Yes.
13 THE COURT: Fromall three?
14 THE W TNESS: Yes.
15 THE COURT: Al right. Provide them
16 (Pausi ng.)
17 THE WTNESS: This are my operative reports.
18 ( Handi ng.)
19 THE COURT: Al right. They are being handed to
20 def ense counsel .
21 MR MALECKI:  Thank you.
22 THE COURT: You nay continue M Ml ecki.
23| BY MR MALECKI :
24 Q (kay. Now, Doctor, I'mcorrect in this case you were
25| referred M. Julca fromthe Gorayeb firm correct?
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A | think so, yes.

Q And it is fair to say, you' ve been referred to a nunmber
of patients fromthat firn®

A They refer patients to me, yeah.

Q And you al so testified several tines on behalf of
patients for that same firn®

A Yes.

Q Most recently you testified in the Perez case in the
Bronx, January of this year?

A |"ve testified in that case, yes.

Q And | ast year you testified in the Rivera case in My
in the Bronx and the Polino case in Brooklyn, correct?

A | don't know which cases you're tal king about, as far
as Rivera but M. Polino is a patient of mne, yeah

Q And would it be fair to say, you testified once or
twice a nonth over the years?

A Sonet i mes, yeah.

Q And a large najority of that tine you're testifying on
behal f of your patients; correct?

A Al nost excl usively, yeah.

Q And fair to say, a large anount of your business is
patients who were referred fromplaintiff's law firms?

A Certainly a portion of ny business is referred fromlaw
firms, yeah, for sure.

Q Now, when you have an initial visit wwth a patient, it
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Is inportant to get their conplete history; is that fair?

A As best | can | try, yes.

Q H story of the accident, that would be one thing you
woul d ask about ?

A That is right, yes.

Q Your nedical history, yes?

A That's correct.

Q Now, the first appointment you had with M. Jul ca was
March 22nd, 2018, correct?

A Ckay.  Yeah.

Q And M. Julca gave you a history as to how the acci dent
occurred at that tinme?

A That's right.

Q And did he also tell you he went back to work after he
had his accident?

A | don't recall himtelling me that. | didn't wite it
down.

Q Did he ever tell you he went to work at a different job
site fromthe one that he had his accident on?

A | don't recall that.

Q And did he tell you that when he went to this other job
site, his enployer had himdo nmore heavy duty work. Did he tel
you that?

A | don't recall that, | don't have it in ny note.

Q So, would it be fair to say that the information | just
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woul d to you, you didn't take into account when testifying as to
the cause of this accident?

A No, | took into account his indication that he had this
accident and that he had had pain since that time, which
correlated with what he told ne.

Q Wien your patients arrive at your office, you have them

fill out an intake forn®
A Yes.
Q And that intake formis in your file, correct?
A It should be, yes.

Q And it references that you were referred fromthe
CGorayeb firm correct?

A No, it does not. It indicates that M. CGorayeb's firm
is his attorneys, which sinmply means that we can supply nedica
information to them

Q Does the intake form mention anything about how M.
Julca's accident occurred?

A It does not.

Q And prior to treating wth M. Julca, did you
comruni cate with anybody fromthe Gorayeb firnf

A No.

Q Now, M. Julca, I"'mcorrect, lives in, or at the time
currently does live in Elizabeth, New Jersey, correct?

A Right. | don't recall -- that's where he put his

address, yes.
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Q And in the tines that he came to your office, starting
in 2018, do you have any records saying how he got to your
of fice?

A No.

Q Any reason you would need to be concerned with how he
got to your office?

A | never --1 don't think | ever asked a patient how they
got to ny office.

Q And you testified you performed three surgeries on M.

Jul ca?
A Yes.
Q Al surgeries were at Manhattan Surgical Center?
A Yes.
Q That is located on West 54th Street, right?
A Yes that's right.

Q And I'mcorrect, you also refer cases to Dr. Ginm who
works in your office?

A | do.

Q And you're technically his boss; is that fair?

A Unm yeah.

Q Wuld it be fair to say that you refer about half of
your patience to Dr. GimP

A | never looked at it that way. | don't take care of
backs. So backs will be referred to a pain managenent

physician. Dr. Gimmis convenient and | think he's a fantastic
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A
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Dr. Kaplan - Cross - Plaintiff/by Mr. Malecki

definitely refer a lot of patients to him

| also refer to other pain management doctors, to be

And you testified you' re being paid for the time you're

here today, correct?

Yes.

And you said your office is getting 85007

That's right.

And your office, New York Ortho Sports and Medicine?

Sports Medicine and Trauma PC.

Thanks.

And you have an ownership interest in that?

| completely own it.

And so you receive conpensation as an owner of that

Yeah, it depends on the year, sonetimes | pay back

Everybody gets paid before ne, unfortunately.

Q

Al 'l

right. And at that first appointnent you had with

M. Julca, March 22nd, 2018, did you review any of the hospita

records from JFK Medical Center?

A

| noted that he had been to JFK, but | don't think

had the records at that time. Let nme just check.

the tine.

(Pausi ng.)

Yeah, | have them | don't know if they were there at

didn't specifically say that | had revi ewed them
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Q But since that appointnment, have you seen those
records?

A They have been in the chart, yeah. And, you know what,
it looks like | have a fax date of 3/15. So | guess | did see
themprior to or concurrently seeing him

Q Al right.

Doctor, | put on the screen what has been previously
marked as Plaintiff's Exhibit 2.
(Di spl ayed.)
A Ckay.
Specifically Page 18.
A Ckay.
( Shown.)
BY MR MALECKI
Q Are you able to see it this way, Doctor?
A |"mlooking to see if | have it here and then | don't

need to | ook up there.

( Pausi ng.)
A | don't think I've got that page. So | can see it, |
cannot read it. | wll have to cone closer, sorry about that.

Q Let ne see if | could zoomin.
(Pausi ng.)
BY MR NALECKI
Q |f at any point you can't read something, |et me know.

Now, under the triage notes --
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A Yes.

Q --it has references to the accident. At the end of
that first page it says:

PT, patient, had HX, history of, left clavicle
di sl ocation as a child.
Are you able to see that?

A Yes, | see that.

Q Did M. Julca ever tell you that he had this left
clavicle dislocation as a child?

A He did not.

Q And it also references at the hospital that he was able
to do a range of notions, specifically to his left shoulder --to
hi s shoul ders?

A That is correct.

Q And you see a couple lines down, presenting
ci rcunst ances?

A Yes.

Q And next to it, it says: CQO?

A Yes.

Q Compl ai ns of ?
A That is correct.

Q And it says: Pain in both arns after injury holding
onto scaffold at work.

A Yes.

Q |s and also nentions at the end he presented with no
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deformty of the shoul ders, correct?
A That is correct.
Q | have now scrolled down to the next page, Page 19 of

Plaintiff's Exhibit 2.

( Shown.)
A kay.
Q And its got under there history of present illness?
A Yes.
Q And it references, specifically the second sentence of

that where it says, he states he was on a scaffolding when his
footing gave way and PT, patient, hung onto scaffolding with bar
underneath his arnf

A Ckay.

Q s that description consistent with the description
that M. Julca gave you on your first appointnment March 22nd,
20187

A Essentially. He fell through a platformand -- let's
see.

He fell through a scaffold platform catching himself by
his shoul ders and arnpits, yeah.

Q That woul d indicate that the bar would be underneath
his arnpits, correct?

A Wth his arns up, yeah.

Q Now, there's been testimony in this case that at his

next appointment that he had with -- the next appointment he had
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at your office wwth Dr. Gim that he described the accident as
hanging with his arms out stretched; are you aware of that?

A Qut stretched like that is fromhis arnmpits
(indicating).

Q That is a good question.

A |"'mnot aware. |'mtrying to define what you said.

Q Al right. Are you aware at all after the accident M.
Jul ca was hanging with his arnms out stretched vertically?

A | am not aware of that.

Q So your understanding is that after the accident he had

the bar underneath his arnpits?

A Ri ght .
Q Al'l right.
Now, Doctor, | want to go to and tal k about the

specific body parts you treated, starting with the left
shoul der ?
A Sure.
Q Now, |'mcorrect you sent M. Julca for an MRl of the

| eft shoulder after your first visit with him correct?

A Yes.
Q And then he went and had the MRl at Lenox Hill, right?
A Yes.
Q | put on the screen what has been previously nmarked as

Plaintiff's Exhibit 5, specifically Page 10.
( Shown.)
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A Yes.

Q |"mcorrect, this is the report of that MR that M.
Julca had on April 13, 2018, right?

A That's what it |ooks |ike, right.

Q Now, when you saw himafter he had this MI?

A Yes.

Q | assume you reviewed the report of the MR ?

A | did.

Q Do you al so independently review the films?

A Yes.

Q |s there anything in your analysis of the filmthat you

disagreed with fromthe analysis of this radiol ogist?

A Not that | recall

Q Now, in the findings it makes reference to the
gl enohuneral joint?

A Correct. That is the joint between the end of the
shoul der blade. So this piece is called the glenoid
(indicating). The armbone is the hunmorous, the joint between
the two is the gl enohunmeral joint.

Q And under the inpression you discussed this already.
But the partial tear of the supraspinatus tendon; was that
consistent with the surgery you eventual ly performed?

A That was consistent with the surgery. By the tine that
we operated on him which was, | believe, about two years later,

it was a full tear. But this is the beginning of that.
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It al so caused non retracted tear, which is also
consi stent because it was a split tear, not a tear off of the
bone. So, yeah, that's quit consistent with what we found.

Q Now, the tear of this tendon, at least at this point it

was partial tear. |Is that sonething that can be devel oped over
time?
A Anyt hing can devel oped over tine. |'mnot sure what

you' re asking ne.

Q Is it possible that this tear existed before the
acci dent ?

A Anything is possible, sure.

Q Al'so mentions the mld subacrom al inpingenent?

A Yes.

Q That is also can be conducive with the surgery that you
perf or ned?

A Yes.

Q And that inpingenent, is that sonething that could have
exi sted possibly before the acci dent occurred?

A It could of, but just like with a tear, it is not
likely that he woul d not have synptoms associated with that.

Q And tears of the rotator cuff, that is something you' re
sayi ng can be caused by an accident, correct?

A Yes, usual |y caused by an accident.

Q But al so can be caused by using the shoul der often,

peopl e who do repetitive nmovenents; fair to say?
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A Yes.

Q And now a partial tear. 1Is that sonething that could
be resolved wi thout surgery?

A That's what we were hoping for, which is why
conservative treatnent for a long tine.

Q Now, the last nentioned in this inpression references
the acromoclavicular joint, the |ast one?

A Yes.

Q There's been testinony in this case of sonething called
a downsl opi ng acr oni on.

Do you know what that is?

A Yes.

Q What is that?

A There's a descriptive termfor the shape this bone.
The acromion, it could either be flat or downsloping. That is
the bone there (shown.) So it can be flat as it's in this nodel
or slope on down a bit.

Q And in both reviewing this MR, as well as eventually
performng the surgery, did you note that M. Julca had a
downsl opi ng acrom on?

A | don't recall that. It is not mentioned here, yeah.

Q And the changes that are referenced in the
acromoclavicular joint, is that sonething that coul d have
existed prior to this case, potentially?

A | suspect it did. | didn't do any work on that because
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|"mnot-- it was not a problematic thing.
Q And the next thing | want to talking about is the left
knee.
A Ckay.
Q Let's start with.
(Shown.)
Now, |'mstarting wth a visit you had wth M. Julca

on April 24th, 2018?

A Ckay.
Q This is part of the records of Plaintiff's Exhibit 9.
A Ckay.
Q Specifically Page 74.
( Shown.)
BY MR MALECKI

Q So this is your second appoi ntment you had with M.
Julca; is that correct?

A That sounds about right -- yes.

Q And at this point you note that he's having issues with
the left knee, specifically buckling?

A That's right.

Q Were there any conplaints at this appointment of issues
with buckling in the right knee?

A Not that | recorded, no.

Q Then you sent himfor MR of the |eft knee because of

this buckling, correct?
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A Yes, that's correct.

Q Then he has that MR on May 1st, 2018?

A At Kol b, Kol b Radiol ogy, yeah.

Q And | put on the screen records fromyour office,
Page 114 of Plaintiff's Exhibit 9.

(Shown.)
A Ckay.
Q |"mcorrect, this is the report of the MRl of M.

Julca's left knee, correct?
A Yes.
Q And as you did with the shoulder, did you also review

the report of this MR ?

A Yes.

Q And did you also independently reviewthe films?

A Yes.

Q |'s there anything independently reviewing the filns,

that you disagreed with the radiologist's report?

A Not that | recorded, so | don't think there's anything
significant.

Q Now, let's talk about it references in the inpression a
tear of the medial neniscus, correct?

A Yes.

Q And that is consistent with the findings you eventually
had when you had surgery in 2023, correct?

A Yes.
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Q And in between the time of this MR and your surgery,
did that tear of the meniscus change fromthe description that
isinthe MR?

A They just described it as a tear, posterior horn, that
IS where it was.

Q Now, someone experiences or has a meniscus tear, is
that sonething that is going to cause pain?

A It can. It is really not the neniscus that causes
pain. The meniscus doesn't have any nerve endings. It is the
mechani cal irritation that is caused by the meniscus.

Q And woul d you expect that someone who had an acci dent
that resulted in meniscus tears to both knees, that they would
feel pain fairly quickly after the accident?

A After a period of wal king and devel opi ng inflammati on,
yeah, but often not immediately.

Q Be fair to say within 24 to 48 hours?

A No.

Q Someone continues wal king around at their job site, for
exanpl e, for a week, would you expect to see pain then?

A They could, but there's no playbook to that.

Q And |I'mcorrect that meniscus tears, in general,
sometimes they require surgery, but sometimes they can be fixed
t hrough just physical therapy and nedication?

A They coul d become asynptonatic, yeah.

Q And |1'mal so correct that some neniscus tears are
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caused by accidents, correct?

A Yes.

Q And some meniscus tears are just caused by the nornal
wear and tear of the body, correct?

A Yes, correct.

Q And now this also in this MR references the partia
tear of the ACL, the anterior cruciate |iganent, correct?

A Yes.

Q Did you do anything in your operation in 2023 to repair
any kind of tear in the ACL?

A No. As | said, that was not seen either clinically,
meani ng he had no instability fromthe |igament tear and | could
not see it when | |ooked at the ligament. So it's not sonething
that needs to be addressed. It is an internal problem

Again, that is the inportance of exam ning the patient
over tine.

Q Now, since the operation fromthis [eft knee didn't

happen until five years later --

A Yes.

Q --I"mcorrect you ordered an updated MRl after this
one?

A | did not feel the need to do that, but in order to get

it authorized, that was required.
Q An MRl shows you the picture of what is going on with

our body on any given date; fair to say?
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A Correct.

Q Is it not inmportant, if there's a tine period | apse of
year or two, to not get an updated MRl to see what is going on?

A Not if you have the answer already.

Q Now, did you review the results of the January 12th,
2023, left knee MRI?

A Yes.

Q And was there anything different fromthat MRl fromthe
one that happened in 20187

A Let's say nothing significantly different, no.

Q And that MRI, I'mcorrect, still references this
partial tear of the ACL, correct?

A It does.

Q And if | can put on the screen, but it also mentions
t hat osteochondral defect that you tal ked about when you tal ked
about your surgery, right?

A Yes, that's correct.

Q And that osteochondral defect, is that al so sonething
that coul d be caused by the accident?

A | believe it was caused by the accident.

Q Is it also possible it could be caused by the wear and
tear of the body at the time?

A Not osteochondral defect. You could have wear and tear
of the joint surface, for sure, but osteochondral defect is

fairly specific.
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Q And now let's go to the right knee
Ckay.
Q |"mcorrect you sent M. Julca for a right knee MR and

that occurred July 10, 2018, right?

A Yes.
( Shown.)
BY MR MALECKI
Q | put on the screen what has been previously marked as

Exhibit Plaintiff's Exhibit 8, specifically Page 14.

( Shown.)
A Ckay.
Q |"mcorrect this is a report of the MR of the right

knee that was done by Dr. Kol b?

A Yes.

Q And you independently reviewed this MR after it
happened?

A Yes.

Q And were your findings, when you reviewed the filns,
conclusively the same as Dr. Kol b's findings?

A Essentially, yes.

Q And simlar to the left knee. It also references a
tear of the meniscus, right?

A It does. It references a tear of both the lateral and
t he medi al neniscus.

The | adder nmeni scus is what is called intrasubstance.
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Again, not one you will see on the inside the knee and not
generally synptomatic. And it also -- well.

Q And, ultimately, these findings you perfornmed surgery
and to fix these findings, correct?

A The nedi al neniscus tear and the joint surface injury,
which is the seven mllimeter condyle deformty interior aspect
of the nedial fenoral condyle.

Q |"mcorrect, simlar to the left knee, the partial tear
of the ACL, you didn't find that in the surgery?

A | did not.

Q Now, | want to go over some of your records you have in
front of you. | will try to put themon the screen as well.

( Shown.)
BY MR MALECKI

Q VW tal ked about a number of visits you had in 2018.

A Yes.

Q After shortly after the accident, this is a visit from
July 3rd, 2018.

A Ckay.

Q Just for the record, Plaintiff's Exhibit 9, Page 67.

( Shown.)
And |'mcorrect you're saying here that he's now having
buckling in both the left knee and right knee at this point?

A That's correct.

Q |"'mgoing to go to the next appointnent, August 10,
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2018?

A kay.  Ckay.

Q Now, on this record, specifically as to the left
shoul der, it references in your transcription abduction to
160 degrees, correct?

A Yeah.

Q And what is the maxinumthat it should be?

A 180 degr ees.

Q And in some other things when we were tal king about
fl exion, you woul d give a range of nunbers; is it just 180 or is
there a range that is considered normal ?

A There's arrange for sure. People have different
laxities of their joints, but 180 degrees is the functiona
nor mal .

Q So if somebody had 170 degrees, would that not be
consi dered normal ?

A It could be for themif they had no injuries and it was
bilaterally symmetric. But generally 180 degrees is the | ow end
of normal, yeah

We're tal king about 180 degrees. Sone people can't get
their hand behind their head.

Q And you al so reference at the end of this that he has
good rotator cuff strength, correct?

A Yes.
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(Wher eupon, Shaneeka Harris relieved Deborah
Rot hrock as the Oficial Court Reporter.)

(Continued next page.)
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CROSS- EXAM NATI ON
BY MR MALECKI :

Q The next one | amgoing to go to is August 19, 2019.
Specifically, this is page 59 of plaintiff's 9.

A Ckay.

Q It's now August 2019. W're about a year and a half
after the accident, correct?

A Yes.

Q And you reference that now he is feeling pain in both
of the knees with buckling?

A He continues to, yes.

Q And it's also referencing that he has painin the left
shoul der at this point, right?

A He got pain in both shoul ders but |eft greater than
right.

Q And then your next visit with himis on Septenber 30,
20197

A Ckay.

Q Now, on this visit, you did some tests of the |eft

shoul der, correct?

A | just did a -- you are tal king about a physical exanf
Q Yes.

A Yes.

Q And now you have the abduction at 165, correct?

A Correct.

SH - CSR, RWR, CCRNJ, CLR - Senior Court Reporter




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

328

Dr. Kaplan - by Plaintiff - Direct

Q Now, would that be fair to say that that's an
i mprovement from 1607

A Yeah. It's not a significant inprovenent, but it is
i nprovenent for sure.

Q And this is all still prior to his June 10, 2020,
surgery to the left shoul der, right?

A Yes.

Q Now, there is a couple of appointnents I'll go through
qui ckl'y, Novenber 18, 2019. Now, during this visit, you
mentioned that the |eft knee and both shoul ders are bothering
him but I'mcorrect you don't nention any issues with the right
knee going on at this point; is that correct?

A That's correct.

Q And the next appointnent January 13th of 2020. Again,
you mention the left knee pain and no nention of any right knee
pain at this appointnent, correct?

A That's correct.

Q And without putting on the screen your next appoi ntment
February 4, 2020, sane thing, you mentioned pain with the left
shoul der and | eft knee, nothing going on with the right knee,
correct?

A It's not that nothing is going on. Every tine there is
a diagnosis, which you are not showing them it says he has
internal derangenent of the knee. He is nore synptomatic with

the left which is the problem The physical exam he's got
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crepitus in the right and the left knee. It is not nothing
going on. These are just the nore synptonatic areas.

Q In your transcription of what M. Julca is telling you
each day, you don't make any nention of right knee pain in that

transcription, correct?

A That's correct. | asked himwhat is bothering himon
that day, but his physical examis still consistent with an
internal derangenent and it is still part of the diagnosis.

Q Now, let's go to -- we now junp ahead about five nonths
to July 16, 2020. This is now after the left shoul der surgery,
correct?

A (kay. Yes.

Q And now you nentioned you did tests on the flexion and
t he abduction, correct?

A That's correct. Abduction, forward flexion, interna
and external rotation.

Q And you nentioned both of those. But normal would be
180, correct?

A Yes.

Q This is 160?
A Correct.

Q Is that to be expected in the nonth or so imediately
after the left shoul der surgery?

A Sure.

Q So the left shoul der surgery doesn't make it
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100 percent a nonth later?

A That's correct.

Q Now, you then have anot her appointment a nonth later on
August 27, 20207?

A Yes.

Q And at this appointnent, I'mcorrect, with respect to
the left shoul der, you references having sonme weakness, correct?

A Yes.

Q And but it says that he feels inprovenent in the left
shoul der; fair to say?

A He nmentioned that because he |ost sone notion on that
day. But, yes, he indicated that he felt the surgery had nade a
difference and he was feeling inprovement.

Q That is the same in your next appointnent on
Cctober 13, 2020. He says left shoulder is inproving but he
still has alittle bit of pain?

A Yes. He still has a little pain there.

Q And this is all consistent with recovery fromthe |eft
shoul der surgery such as the one you did?

A It is.

Q Now, ski pping ahead to July 27, 2021, this is now about
a year after your surgery, correct?

A Yes.

Q Now, you had noted, | believe in your testinony

earlier, this record -- at least on what it says -- references
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pain to the right shoulder. | believe you testified earlier you
t hought that that was supposed to be pain to the left shoul der?
A Yeah, that happens. Unfortunately, |'mnot perfect.
Q Is it fixed in records in front of you?
A | did that while we are sitting here. It is the first
time | had noticed it.
Q And you do the abduction tests nowit's 170 degrees on
the left shoul der correct?
A That's correct.
Q So fair to say an inprovenent?
A Yes.
Q Septenber 21, 2021.
THE COURT: You have at |east two nore mnutes of
Cross-exam nati on.
MR MALECKI: Ckay.
THE COURT: Menbers of the jury, are going to break
for lunch at this time. Be back promptly at 2:15.
COURT OFFICER: Al rise, jury exiting.
(Wher eupon, the sworn jurors exit the courtroom)
THE COURT: We are in recess until 2:15. W are
off the record.
(Whereupon, the witness was excused fromthe
stand.)
(Wher eupon, a luncheon recess was taken.)

(Continued on next page)
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AFTERNOON SESSI ON

THE COURT: On the record. Case on tria
continued. Anything before we bring in the jury?

MR MALECKI: Yes, Your Honor, two things. The
defense has an application to -- | thank Your Honor for
having the witness give us the copies of the photographs,
but we woul d ask the Court to order the witness to provide
us with digital copies of the photographs that he naintains
in his office. I'Il certainly inquire but insofar as he has
digital copies if he could send themto us so we can have
the metadata fromthat.

THE COURT: M. Rosengarten.

MR. ROSENGARTEN:. Wl |, the whole issue he had was
with the subpoena. And he asked for all interoperative
phot ogr aphs whi ch have now been provided. They didn't ask
for netadata. He didn't ask for digital photos. He asked
for interoperative photographs which have now been provi ded.
He hasn't subpoenaed anything further. | don't think it's
necessary.

MR. MALECKI: | mean, Your Honor, the witness
testified these are photocopies. He even said they don't
copy well. We are entitled to digital copies of the photos
if they are taken digitally which | assume they are but --

THE COURT: You have copies of the photos now. If

you want to digitalize themso you can show themto the
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jury, that's fine. Let's pause for a noment. Bring in the
jury.

COURT OFFICER Al rise, jury entering.

(Wereupon, the jurors enter the jury room)

(Wereupon, the follow ng discussion take place on
the record, in open court.)

THE COURT: You may be seated. Wy do you need
digital copies, M. Mlecki?

MR MALECKI: The issue is not being able to show
themto the jury. The issue is nmaking sure they are
correct. Right now, we just have photoscopies that this
W t ness has al ready recognized they did not comply with the
subpoena. He is testifying that they are accurate.

THE COURT: If you want himto authenticate them
you can ask him | agree with you they weren't provided
pursuant to the subpoena. You have themnow. The w tness
has themwith them

MR MALECKI: W still have photoscopies of them
and not the actual photos that were taken originally. So
Your Honor understands, | amgoing to send themto our
witness to review | amgoing to have to send them
phot ocopi es, scanned phot ocopi es essentially.

THE COURT: Anything else on this, M. Rosengarten?

MR ROSENGARTEN:  No, Your Honor.

THE COURT: (Gkay. | amdirecting that the wtness
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provi de what woul d be originals and not nerely photocopies
of these. |If those are digital, fine. |If he's got
originals in his file, that's fine too. But I'm not
specifically directing that they be digitized but they not
be copies. |If that's the way they have to be provided, then
they' Il be digitized. Wat else?

MR MALECKI: Qur other application is thereis
now - -

THE COURT: | amdirecting M. Rosengarten to so
instruct the wtness.

Anyt hi ng el se?

MR. MALECKI: There is now a difference in
testimony as to what the official record is of New York
Ortho sports and | would ask that the jury be instructed
that the record that's official is the record that's in
evi dence here, do not include the additional document that
was brought here today.

MR, ROSENGARTEN. | have no objection. That's
what's in evidence. That's what's in evidence. | don't
think he's authenticated --

THE COURT: Ckay. Do you want me to give that
instruction at this point in tine or at the time of ny
instruction on the | aw?

MR. MALECKI: You can do it now, but, | mean, if

you woul d like direct |anguage such that it would make it
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easier for Your Honor, then we can do it during the
instruction but --

THE COURT: |'mnot going to ask you to make it
harder for nme, Counsel

MR. ROSENGARTEN:. Just for the record, Your Honor,
| would submt there's no instruction that's needed because
they have what's there. It was brought up by defense
counsel .

THE COURT: You said you had no objection but now
you are objecting.

MR ROSENGARTEN. | have no objection to them
saying that the record is what's in evidence. That's what
isin evidence. | don't think there is an instruction that
I's needed to further talk about this one record that he was
so nervous about in the first place. Wy are we doing that
to ourselves?

MR. MALECKI: | amsolely asking --

THE COURT: | think maybe to prepare an
instruction, share it with M. Rosengarten and maybe we can
get sonething that would be agreed to and we'll nove
forward. If not, | will rule. 1 don't think it needs to be
done now but shortly.

VR MALECKI: No probl em

THE COURT: Anything else before we bring in the

jury?
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1 MR MALECKI: No, Your Honor.
2 THE COURT: Bring in the jury.
3 COURT OFFICER Al rise, jury entering.
4 (Whereupon, the sworn jurors enter the courtroom
5 and take their respective seats.)
6 THE COURT: You may be seated. Oficer, please
7 bring the witness into the courtroomso he can resune the
8 Wi t ness stand.
9 (Wher eupon, the witness resunes the witness stand.)
10 THE COURT: You may be seated. Welcone back,
11 Dr. Kaplan. At this tinme, M. Mlecki, you may continue
12 your cross-exam nation of the wtness.
13 MR MALECKI: Thank you, Your Honor.
14| CONT' D CROSS- EXAM NATI ON
15| BY MR MALECKI :
16 Q Good afternoon, Doctor. | want to start by talking
17| about the last two appointments that you had with M. Jul ca.
18| You had one in August of 2025, correct?
19 A Ri ght .
20 Q And before that the | ast one was December 19th of 2023,
21| right?
22 A Correct.
23 Q So that Decenmber 2023 | note in your records you nmake
24| reference to certain tests that were conducted. It doesn't
25| mention anything M. Julca specifically telling you that he was
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experiencing pain on that day; is that correct?

A That's correct.

Q And t hen August 5th, 2025, your npbst recent one you
note issues with the right knee, correct?

A That's why he cane in, yeah

Q And | don't see anything -- any discussion in here
about any issues he is currently having at |east at that
appointnent with respect to the left shoul der, right?

A No, | believe he specifically came in for the right
knee.

Q Now, prior to recomending surgery, would it be fair to
say that you would typically try to have your patients do a
certain amount of physical therapy?

A Yes.

Q And in this case, in the records | have fromyour
office, aml correct that M. Julca did physical therapy for the
shoul der, the knees, and the back in 2018, correct?

A | believe so. | don't recall it specifically the date
but, yeah. That would be the general course.

Q And | have about -- fromyour review ng the records
they were sent over, there is 18 dates of physical therapy
treatnent specifically for the shoul ders between March and July
of 2018; does that sound about right?

A It sounds reasonable, sure.

Q And prior to conducting the 2020 |eft shoul der surgery,
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was there any additional physical therapy that M. Jul ca went
to?

A | don't recall, yeah. Whatever was necessary to get it
aut hori zed.

Q And the knees, there's an additional physical therapy
record for the knees. The last one | have is August 17, 2018.
Is that the last time you recall, prior to M. Julca having
surgery in 2002 and 2023, that he had physical therapy to his
knees?

A | didn't reviewthat specifically for the question
you' re asking me so | don't recall

Q Now, you are tal king about the left shoul der. You
mentioned we showed the MRl from 2018. It talks about there is
a partial tear. By the time there was surgery, there was a ful
tear, correct?

A Yes.

Q And is that consistent with a single event like this or
is that more consistent with a chronic degenerative change goi ng
on?

A It can be fromeither, but the history seens to point
to a single event that initiated it and initiated the synptons
and, you know, as | say, he remained synptonatic despite
conservative neasures. And, in fact, it seems |like the tear
extended fromthe time we got the initial MAI and we tried

conservative measures until the tine we operated on him
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Q And we also tal ked about that downsl oping acrom on
correct?

A Yes.

Q And at any point during the surgery or at any other
time, did you actually inspect the shape of M. Julca's acrom on
to see if it was downsl opi ng?

A Yeah. | shaved part of it off to make it thinner. |
didn't think it was particularly downsl oping.

Q And is that shaving of the acromon is that something
that's typically done when an acromion i s downsl opi ng?

A It's something that's particularly down when there is a
repair so it just allows more room | think | pointed it out on
the board, | think, it allows nore roomfor the repair to heal.

Q Now, going to the knees, when soneone has an injury to
the knee that is blunt force trauma, they hit their knees on
metal or wood, is that sonething that you would typically in a
MRl see bone bruising or bone marrow edema?

A It depends when it done. If it was done at the time
the injury occurred, you nay see it, sure. But within a couple
of weeks, that's gone.

Q So it would be fair to say that a blunt force trauna
that caused meniscus tears show up in an MRl it would typically
show up -- it would al so have bone bruising you are saying at an
earlier date?

A What | amgoing to say is going to be good for you
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which is the confusion that this guy had is of the bone. |It's
not -- it has nothing to do with the meniscus tears. His ngjor
injury is to the bone surface. He did have neniscus tears that
were synptonmatic. The tearing of the meniscus, as you pointed
out, can be degenerative. It may have been there prior but it
wasn't synptomatic. So what caused the synptoms | believe to
the meniscus, but specifically to the bone -- which is in ny
mnd the bigger problem-- | believe is fromthe injury that
we' re speaking about.

Q And we al so tal ked about the partial ACL tear that was
inthe MR but it wasn't in the operative report, correct?

A Yes.

Q Now, without that finding in the operative report, does
that point to the MR findings being nore degenerative?

A No. No. He certainly could have injured his ACL
during the fall. He could just have sone fluid around the ACL
that's often read as a partial tear. But again, it has no
clinical relevance, no functional relevance. So | didn't feel
anything need to be done about it. And | amnot pointing it out
as sonething that | feel is necessarily causally related to the
accident that we are talking about.

Q Now, the right knee surgery, am| correct that you
testified that while you are performng the surgery you saw
arthritis in there?

A | saw an injury to the joint surface that causes
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arthritis, yes.

Q But you didn't actually see the arthritis in there.
You just saw the injury that causes arthritis?

A You are a nmaking statement that doesn't |ogically nake
sense. As | said, arthritis is a syndrone. It's abnormal joint
surface that causes swelling, itis, inflanmmation, usually |oss
of motion, pain, response, antiinflammatory medicine. So you
don't see the arthritis, you see the joint surface damage which
i s what causes the arthritis.

Q And finally the photographs that you provided today
fromyour operative reports, are those photographs that are
taken on a digital camera that produces Jpegs?

A | don't know what formthat is. |'mnot the tech guy.
| just take the pictures.

Q Do you take the pictures?

A Yeah.

Q And is it a digital camera?

A It is a camera | showed you on the schemati cs.

Q And your office keep its records of the digital files
of all of those pictures?

A No, we keep a sheet like that which is why if we were
just to Xerox that it would cone out as a black piece so we ask
peopl e for an additional service to copy those in high quality
with the service which is what | think Tessa was trying to get

for you.
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Q The phot ographs that are taken with a digital canera,
what do you do after they're taken?

A They -- | amworking here. They show up over there on
a conputer. Then they get printed after the case and someone

hands themto ne.
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Q Are they stored anyway?

A Yeah. They are stored in the surgery center.
Q Are they stored in a digital forn®

A | assunme so. | don't have those though.

MR MALECKI: That's all the question | have.
Thank you, Doctor.

MR ROSENGARTEN:  Ckay.

THE COURT: Redirect.

MR. ROSENGARTEN: No redirect, Your Honor.

THE COURT: The witness may step down.

THE WTNESS: Al right. Thank you so much.

(Whereupon, the witness was excused fromthe
stand.)

THE COURT: Al right, Counsel, step up.

(Wher eupon, the follow ng discussion takes place at
si debar amobng the Court and Counsel, outside the hearing of
the sworn jurors.)

(Whereupon, the follow ng discussion take place on
the record, in open court, in the hearing and presence of

the jury.)
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THE COURT: Menbers of the jury, do not discuss
this case anong yourselves or with anybody else. Do not do
any independent research. Do not visit the scene. Tonorrow
morning, as | told you, we will be resuming not at 9:30 but
at 10:30. We will have enough time to get both of the
W t nesses that we have tonorrow conpleted so be here
tomorrow at 10: 30. Thank you, everyone.

COURT OFFICER: Al rise, jury entering.

(Whereupon, the sworn jurors enter the courtroom
and take their respective seats.)

THE COURT: Jury has exited. Anything before we
recess for the day?

MR MALECKI: No, Your Honor.

MR ROSENGARTEN:  No, Your Honor.

THE COURT: This court stands in recess until
tonorrow morning at 10:30. | got to get through both of
those witnesses and we are done by four hard stop tomorrow.
It's one for each of you, right?

MR ROSENGARTEN:  Correct.

THE COURT: Mnkowitz in the norning out of order.
Kol b -- Kolb in the norning?

MR. ROSENGARTEN. Kol b in the afternoon. W
switched it fromMnkowitz. Mnkowitz is am Kolbis
p.m, then | wll rest.

THE COURT: You rest. We are off Friday. W cone
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back Monday at 9:30. Geat. Of the record.
(Whereupon, the trial is adjourned until Thursday,

March 12, 2026, at 10:30 a.m)

SH - CSR, RWR, CCRNJ, CLR - Senior Court Reporter
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