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; (S:(L;FJ’ETE%G:CQNJ; S:mlHE ZTCITE (T]:ER’\NAEW :::TK - 1 (Whereupon, the item was marked Plaintiff's Exhibit
' ' 2 14, Blow Up Photo, for Identification.)
3 rormoermerrrennnrr e X 3 (Whereupon, the item was marked Plaintiff's Exhibit
4 JUAN JuLcA 16181008%s | 4 15, Blow Up Photo, for Identification.)
5 ' Plaintiff(s). - 5 THE COURT: On the record. Bringin thejury.
6 - against - : 6 COURT OFFICER: All rise, jury entering.
7 ERY TENANT, LLC, ERY RETAIL PODIUM LLC : TRIAL 7 (Whereupon, the sworn jurors enter the courtroom
8 Def endant (s) . 8  and taketheir respective seats.)
9 seeoremmeecceoneeoses 71 Thomms Sireet X 9 THE COURT: Members of the jury, | handed out a

10 New York, New York 10013 10  scheduleto you al through the officer. We'll talk a

11 11 littlebit about it alittle later. | think any concerns

12 o roRrE 12 you have, hopefully, will be allayed when we have a

13 HONGRABLE DAVI D B, COHEN. 13 conversation about it. Thetwo edits, thefirstis

14 ~JUSTI CE 14  March 9th. | am not expecting you here at two in the

15 (And-ajury of Six plus Two alternates) 15  morning. That read 2 p.m. Also March 24th | am not

APPEARANCES _ : . .
16 16  expecting you here at 9:30 at night but 9:30 in the morning.
GORAYEB & ASSQC| ATES, | P. C, : s

17 Attorneys for the Plaintiff 17  Those aretwo edits. | take responsibility for those

18 llxlg\(/)v \\%Ir k! a%vsvt 5(8(?}( _10(1)g§3h i oor 18 mistakes. Atthistime, | call upon Mr. Rosengarten to call
BY: HAROLD ROSENGARTEN, ESQ .

19 19  your next witness.

20 LONDON FI SCHER LLP 20 MR. ROSENGARTEN: Thank you, Your Honor. The

21 68" Phr'din Lone ¢ Defendants 21 plaintiff calls Dr. Joseph Weinstein to the stand.

22 B YN HoNe MR B 028 22 JOSEPH WEINSTEI N, awitness caled by

23 23 and on behalf of the Plaintiff, upon being duly sworn, was

24 SHAMEEKA HARRI S, CSR, RMR, CLR 24 examined and testified as follows:

o5 Seni or Court Reporter 25 THE WITNESS: Yes.
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1 AFTERNOON SESSION 1 COURT CLERK: In aloud, clear voice, please state
2 COURT OFFICER: All rise, jury entering. 2 your name and address for the record spelling both your
3 (Whereupon, the sworn jurors enter the courtroom | 3 first and last name.

4  andtake their respective seats.) 4 THE WITNESS: Joseph Weinstein, JO-S-E-P-H, last
5 THE COURT: Ontherecord. Caseontrid 5 nameWeinstein, W-E-I-N-S-T-E-I-N. 1150 Park Avenue,
6  continued. Anything before we bring in the jury? 6 New York, New York 10128.

7 MR. ROSENGARTEN: Theonething | wouldsay | have | 7 COURT CLERK: Thank you. You may be seated. Your
8 anumber of demonstrative exhibits. Someof themarepart | 8  Honor, the witness has been sworn and affirmed.

9 of thefilmsthat have already been entered into the 9 THE COURT: Counsel, you may inquire.

10  discovery. It'sjust blown up. Oneisademonstrative 10 MR. ROSENGARTEN: Thank you, Y our Honor.

11  exhibit regarding the surgery, the back surgery. Andwere |11 DIRECT EXAMINATION

12 using it for the purpose of explaining the surgery but it's |12 BY MR. ROSENGARTEN:

13 not going to be entered into evidence. 13 Q Good afternoon, Dr. Weinstein.

14 THE COURT: Do you want them marked for ID or not? |14 A Good afternoon.

15 MR. ROSENGARTEN: Yes. 15 Q Couldyou start off by telling the jury your

16 THE COURT: Okay. Arethere any objectionstothe |16 educationa background?

17  useof any of these exhibits, Mr. Malecki? 17 A Sure. Sol'mfrom Queens. I'maNew Yorker, bornin

18 MR. MALECKI: No, Y our Honor. 18 bread. | went to Queens College. After Queens College, | went

19 THE COURT: Okay. 19 to New York College of Osteopathic Medicinein Long Island,

20 (Whereupon, the item was marked Plaintiff's Exhibit |20 four-year medical school. After medical schoal, | went to the

21 12, Blow Up Phoato, for Identification.) 21 Northwell Health System and did a five-year orthopedic surgery

22 (Whereupon, the item was marked Plaintiff's Exhibit |22 residency. After an orthopedic surgery residency, | did a

23 13, Blow Up Phoato, for Identification.) 23 subspecialty fellowship in spine surgery at the Hospital For

24 Note marked photo below up board picture marked plaintiff's
25 Exhibit 14

24
25

Specia Surgery. After that, | opened my own practice.
Q Areyou board certified?
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1 A Yes I'mboard certified in orthopedic surgery. 1 THE COURT: Objection sustained.

2 Q Areyoulicensed to practice medicinein New York? | 2 Y ou can clarify, Counsal.

3 A Yes 3  Q What wereyour findings on the exam of October 6, 20217
4 Q Didthere comeatimewhereyou treated apatientby | 4 MR. MALECKI: Objection.

5 the name of Juan Julca? 5 THE COURT: Do you have arecollection without
6 A Yes 6  looking at your notes?

7 Q Whenwasthefirst timeyou saw Mr. Julca? 7 THE WITNESS: | need to look at my notes.

8 A Thefirsttimel saw him was 10/6/2021. 8 THE COURT: You can use your notesto refresh your
9 Q Didyou review any records either before or after 9  recollection then.

10 examining Mr. Julcathat first time on October 6, 20217? 10 THE WITNESS: Thank you.

11 A 1 bdievel had Dr. Grim'srecordsaswell asMRI, 1 |11 A Regarding the lumbar spine, which iswhat | evauated,

12 believe, it was Lenox Hill Radiology. 12 hisskinwasclean, dried, and intact. There was pain to

13 MR. MALECKI: Y our Honor, can we clarify what the |13 palpation at the paraspinal musculature at the lumbar spine.

14  witnessislooking at? 14 Hispower wasintact. His motor wasintact. He had deeply

15 MR. ROSENGARTEN: He'slooking at his-- | saw it |15 sensationintheL3to L5 distribution. Reflexeswere brisk and

16 aswell. 16 symmetrical. He had normal reflexes. He had a negative clone

17 THE COURT: Ask your next question. 17 cdlonus, C-L-O-N-U-S, and adown groin Babinski B-A-B-I-N-S-K-I.

18 Q Dr.Weinstein, | saw you were looking at some notes. |18 These are normal tests for severe compression on the spine. He

19 Prior to your last answer. What are those notes? 19 wasableto heal work and toe walk. And he did have a positive

20 A Thesearenotesfrom my chart. They are office notes, |20 straight leg raisetest whichis atension sign meaning that the

21 operative report and radiology from my chart. 21 nerves are under compression both on theright and left leg. He

22 Q That would be part of the medical records of Mr. Julca? |22 had decrease range of motion in al planes.

23 A Yes 23 Q Andon that date, did Mr. Julca have any complaints

24 MR. MALECKI: Your Honor, unlessthey arein |24 that he made to you?

25  evidence, can we see what they are? 25 A Yes.
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1 THE COURT: Either way you canseewhattheyare, | 1 Q What were those complaints that he made to you?
2 Counsel. Ordinarily, I'd wait until before 2 A Hecomplained that of low back pain. He stated that
3 cross-examination but they've been handed by the doctor to 3 theissue was getting worse and kept him up at night. And he
4  my officer so you'll have them. 4 exercised gsitting, standing, walking, repetitive motion,

5 THE WITNESS: Sorry, Your Honor. 5 pulling, pushing, or straining causes the pain to become worse.
6 THE COURT: It isbeing handed back to thewitness. | 6 He also stated that he never had this issue prior and he rated
7 Q Just getting back for a second, you mentioned that you | 7 hispain asaten out of ten on the scale of pain.

8 reviewed an MRI; isthat correct? 8 Q After examining Mr. Julca and hearing from Mr. Julca,

9 A Yes 9 did you make any recommendations on October 6, 2021?

10 Q Doyouknow the date of the MRI that youreviewed? |10 A Yes.

11 A Yes, 4/13/2018. 11 Q Andwhat were those recommendations?

12 Q And at that first consultation you had with Mr. Julca |12 A | recommended X-rays and MRI of the lumbar spine and

13 on October 6, 2021, did you take his medical history? 13 that he should followup after the imaging studies.

14 A Yes 14  Q Now, you said previously that you had already reviewed

15 Q What washis history? 15 anMRI of Mr. Julca. Isthere areason why you requested a new

16 A Hewasinjured while at work on 3/3/2018. 16 MRI?

17 Q Didyoudo anexam of Mr. Julca? 17 A Yes That reason isbecause thiswasin 2021 and the

18 A Yes 18 last MRI that | had from him wasin 2018. So it was some time

19 Q Andwhat were your findings on the exam of October 6, |19 between the MRI of 2018 and that visit so we always want the

20 2021? 20 most recent dataso | had to see what was going on and if things

21 MR. MALECKI: Objection, Your Honor. 21 he changed from 2018 to 221, three years.

22 THE COURT: Basis? 22 MR. ROSENGARTEN: Permission to approach, Y our

23 MR. MALECKI: Thewitnessis going to read fromthe |23 Honor?

24 report or does he have an independent knowledge of this |24 THE COURT: Y ou may approach.

25 information? Heis not testifying to independent knowledge. |25 Q So, Dr. Weinstein, I'm showing you what's already been
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marked as Plaintiff's 12 for identification. Do you recognize
what's in Plaintiff's 12 for identification?

A It appearsto be an MRI films.

Q Isitthe MRI of April 13, 2018, that you had reviewed
prior to October 6, 20217?

A | can't seeit exactly but it appears to say April 18th
on the top there in the yellow and on the bottom in the yellow
aswell.

Q Canyou describe -- permission for Dr. Weinstein to
come up to the MRI and describe the MRI?

THE COURT: Doctor, you may step down and approach
the blow up on the easel.

A Sothisisthat MRI of 2018 for the patient. These
are -- these are two views of the MRI. Thisview isacut
that's like this and this view is a cross-sectional view. This
isthefront. Thisisthe back. And thisisnot exactly
midline but these are the disks. Thisisthe bone. Hereisthe
front, the front of the person, of the patient. Thisisthe
back. Thisisthelevel that is highlighted here so thisisthe
level of the desk, top of the disk. Thisisthe areawherethe
nerves are. Thisis areawhere the nerve comesout. And this
is where the nerve comes out.

Thisisthe area-- thisis one of the areas of disease
inhisback. And | can't compare it to normal, but you could
see here that thisarea hereis pinched. Thisareahereis

Dr. Weinstein - by Plaintiff - Direct
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A Yes

Q Atthe November 3, 2021, visit did you examine
Mr. Julca?

A Yes.

Q What were your findings of your examination of
Mr. Julca on November 3, 2021?

A They were very similar to my previous findings.

Q And before you -- before you examined Mr. Julcaon
November 3, 2021, did you review the MRI that had been ordered
for 10/28/20217?

A | can'ttel youif it was before | examined him or
afterwards, but | did review the MRI report and the films at
that visit.

Q And did you have any -- considering your examination of
Mr. Julca and your review of the MRI, did you have any
recommendations for Mr. Julca at the November 3, 2021, visit?

A Yes

Q Andwhat were your recommendations?

A My recommendations were -- well, based on his history
and based on the treatment that he had prior, so he was -- his
accident was in 2018 and this was 2021 so roughly three years
since his accident. And he underwent physical therapy, took
multiple medications, was seeing pain management, Dr. Grimm, had
multiple injections into his back and was still symptomatic and
complaining of ten out of ten pain with positive physical exam
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pinched. These are the foramen or the holes you could see here
where the nerves come out. So in thislevel, you don't really
see much pinching here. Inthislevel. You could seethat
there is not much white here, sort of worst level, L4 and L5.

And thisisthe area of what's called the cauda equina
or the horsestail. That's the area where the nerves are, the
nerve sac is and you could also see that there's also
constriction in that space as well.

Q Andwhat would be the symptoms of the these issues that
you described?

A S0, this could be numbness, weakness, pain in the legs,
pain when walking, pain when standing, pain when doing any
activity.

Q Youcango back. Thank you very much. Now, you
mentioned that you described another MRI for Mr. Julca after you
saw him in October of 2021, correct?

Yes.
Do you know if Mr. Julca had another MRI done?
Yes, he do.
And do you know when that MRI was done?
Yes. He had an MRI on 10/28/2021.
And when was the next time you saw Mr. Julca after
October 6, 2021?
A | saw him on 11/3/2021.
Q Sothat was after the MRI that you had prescribed?

OoO>»0>»0 >
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findings as well as you could see apositive MRI. So |
recommended surgery for his back.
MR. ROSENGARTEN: May | approach again, Y our Honor?
THE COURT: You may.
MR. ROSENGARTEN: m ay the witness approach the MRI?
THE COURT: Dr. Weinstein, you can step over.
Q Sothishas been marked as Plaintiff's 13 for
identification. Do you recognize what'sin Plaintiff's 13 for
identification?
A Yes. Thisispictures of the MRI that was done in 2021
for the patient.
Q Isthisthe MRI that you prescribed for him after
seeing him the first time?
A Yesitis.
Q Canyou describe what's in the October 28, 2021, MRI?
A So, you could see worsening of hisspine. Thereisa
couple of things that we noticed. Number oneisthat he has
what's called a spondylodesis. Itisalongword. Butitisa
long word. But basically what it meansis that there's mild
alignment of the spine.
Now, | aso sent him for X-rays and the X-rays that |
sent him for are what's called flexion, extension and that's a
chose a dynamic part of the spine. On those X-rays, maybe the
radiologist read as it as unstable spondylodesis meaning that
his spine was not stable. We could also see here that if you
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1 look at thesetwo levels here, okay, they lineup very nicely, | 1 Sometimesthey'll do achest X-ray. They do an EKG or an
2 thefront and the back. If you look at thislevel, thislevel 2 electrocardiogram in order to see how the heart beat is. And
3 herewith thislevel, in the front thereis aforward or 3 they do aphysical exam aswell and the medical doctor let's us
4 anterior thesis of this vertebrae on this-- on thisvertebrae, | 4 know if everything is okay to go.
5 thelL4 vertebrae onthe L5 vertebrae. Andyou could seeitin | 5 Q Now, did Mr. Julca have this surgery right away after
6 theback here aswell. 6 therecommendation?
7 If you take -- if you take aline and just draw it up, 7 A No.
8 you seethat thisvertebraeisin front. Sothat'snumberone. | 8 Q Do you know why he didn't have it immediately after?
9 You could also seethat thereis pinching of thenerveshere. | 9 A | can't tell you 100 percent right now.

10 Youcould actually seeit. Thereisnot somuchroomhere. {10 Q Didyou see Mr. Julcaagain after your initial

11 Thereismoreroom here. Thereismoreroom here. Here, you |11 recommendation for surgery but before the actual surgery?

12 havethebig herniation. Here, you have punching of thenerves. |12~ A Yes, | saw him a couple of times.

13 Y ou could also see here that the area where the 13 Q Whenwasthe next timeyou saw him after that

14 nerve -- before when we were talking about, if | could just go |14 November 3, 2021, visit?

15 back to this, you could see the difference there that there's |15 A 12.1.21.

16 much more, what's called, stenosis here, much more stenosis {16  Q And what was the purpose of the December 1, 2021,

17 here. You cannot see where the nerves are going out where here |17  visit?

18 you can. Sothereiscertainly worsening of hislumbar spine. |18 A  Well, to see what's going on, how he's doing, if heis

19 Q Now, you said at that November 3, 2021, visityou |19 getting worse, to see what the status of the surgery is, and to

20 recommended surgery, correct? 20 answer any questionsthat he has.

21 A That'scorrect. 21 Q DidMr. Julcamake any complaints at the December 1,

22 Q Before-- well, what type of surgery did you recommend |22 2021, visit with you?

23 at that time? 23 A Yes

24 A | recommended alumbar decompression and fusion. |24 Q What were the complaints that he made?

25 Q Andwhat doesthat mean? 25 A Hehad the same complaints as prior.

Dr. Weinstein - by Plaintiff - Direct Page 14 | Dr. Weinstein - by Plaintiff - Direct Page 16
1 A That meansthat the decompressioniswetakeofforl | 1 Q Didyou seeMr. Julcaafter the December 1, 2021, visit
2 take off the pressure that's on the nerves, the boneand the | 2 at your office?

3 soft tissue that's pushing on the nerves and afusion is putting 3 A Yes

4 screws and rods to stabilize that spine. 4  Q Andwhen wasthe next time you saw Mr. Julca after
5 Q Now, youmentioned before you had used thewordsL4and | 5 December 1, 20217

6 L5. WhatisL4 andwhatisL5? 6 A 7.6.22

7 A Theresfivelumbar vertebrae. L4 isthefourthone. | 7 Q Andwhat was the purpose of the July 6, 2022, visit?
8 L5isthefifth one. 8 A Same. Going for reevaluation. He had to go for --

9 Q Whatisavertebrae? 9 reading the notes now it said that he had a high hemoglobin A1C.

10 A A vertebraeisapiece of bone and between the 10 Hewas adiabetic so he needed that to be lowered in order for

11 vertebrae are the disks and the vertebrac are basically the |11 him to be safe to have surgery.

12 structure that holds up the body as well as encases the 12 Q Andat the duly 6th visit, aside from the issue with

13 vertebrae with the lamina, the whole bone, it encases the spinal | 13 the diabetes and the hemoglobulin, did Mr. Julca make any

14 nervesin order to protect it and to provide asafe areafor it |14 complaintsto you?

15 totraverseinto the legs, the arms, so on and so forth. 15 A Yes, the same complaints.

16 Q Thenyou mentioned theterm lumbar. Doesthat referto |16  Q Did you see Mr. Julca again before the surgery but

17 thelower back? 17 dfter the July 6th of 2022 visit?

18 A That'scorrect. 18 A Yes, | saw him on 8/31/2022.

19 Q Now, you said you recommended the surgery. Beforeyou |19  Q And what was the purpose of the August 31, 2022, visit?

20 do thistype of surgery, does the patient need to go throughany (20 A To again see how he was doing, to make sure that he was

21 type of clearance? 21 adhering to his diabetic medications, and to see the surgery

22 A Yes 22 statusaswell.

23 Q What doesthat clearance entail ? 23 Q Did-- atthat August 31st visit, August 31, 2022,

24 A Wesend themto amedical clearance. That clearance |24 visit did Mr. Julca make any complaints on that day?

25 entailsthat they take -- the medical doctor takestheir bloods. |25 A Yes, he had same complaints.
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1 Q Itwasconsistent throughout thetimethat youtreated | 1 is-- wetake an X-ray, make surethat it's all we could seeit
2 him before the surgery; isthat correct? 2 sowedon't have to move him during surgery. The areaisall
3 A That'scorrect. 3 prepped and draped. And we put up those blue drapes like you
4 Q Didyou eventualy do the surgery you recommendedto | 4 seeinall theshowson TV, inthe movies, and then we start --
5 Mr. Julcain November of 20217 5 we start the procedure.
6 A |didsurgery to him, yes. 6 So, the procedure is we make incisions straight down
7 Q Andwhendid you do that surgery? 7 the back, okay. We go through the skin and the subcutaneous
8 A Hehadsurgery on 9.13.22. 8 tissue, thefat. And we get to the back fascia. On top of the
9 MR. ROSENGARTEN: Permission to approach, Your | 9 muscle, thereisfasciaor like athick -- athick ligament
10 Honor? 10 that'sonthetop. And for this procedure we have to remove --
11 THE COURT: Y ou may approach. 11 theback isvery muscular -- so we have to remove all the
12 MR. ROSENGARTEN: Thank you. 12 muscle, move it to the side in order to see what we're doing.
13 Q Dr. Weinstein, | am showing you what's been marked as |13 So, we make an incision for one level it's probably
14 Plaintiff's 14 for identification. Do you recognize what'sin |14 about six inches and dissect al of the muscle out. And then
15 Plaintiff's 147 15 what we do is do what's called alaminectomy. Now, the
16 A Yes. 16 vertebrae, if you could imagine, the area for the nerveislike
17 Q Andwhat isdepicted in Plaintiff's 14? 17 a--likeatrianglelikethat. So thelamina, we take off the
18 A It'sgraphic pictures depicting lumbar surgery. 18 top, the roof, where you could feel in the back, the ridgesin
19 Q Andwould thisgraphic assist you in explainingthe |19 theback. You take off that areain order that the nerves don't
20 surgery that you performed on Mr. Julcato the jury? 20 have compression on them. And we -- we do this out into the
21 A Sure. 21 foreman. So we trace the nerves out and make sure from the
22 MR. ROSENGARTEN: Your Honor, may Dr. Weinstein |22 neurosac to the nerves out it's all free.
23 approach? 23 After that, what we do, we gather the nerves. Thisis
24 THE COURT: Yes. 24 the caudaequina. You could see al the different nerves here
25 A Okay, so aswe saw before, thisisthe MRI. Youcould |25 and you could seethe nerve that's going out and the nerve
Dr. Weinstein - by Plaintiff - Direct Page 18 | Dr. Weinstein - by Plaintiff - Direct Page 20
1 actualy seethisisadifferent cut. You could seehow severe | 1 that'sgoing out isfree. What we do iswe put these things
2 the stenosis was or the narrowing where the nerveswere. You | 2 called pedicle screws. So the pedicleis, likewe said, itisa
3 could also see better how there was a spondylodesiswherethe | 3 triangle per se or semicircular shape. Thisisareafor the
4 spinewas actually trandated forward. So, thesurgery iscome | 4 nerves. The vertebrae is up here and there's these -- there's
5 inthe morning of surgery, not supposed to eat anythingthe | 5 theselike tubular structures that we have to put these screws
6 night before, talk to various people, the nurses, the 6 through like athree dimensional thing.
7 anesthesiologist, make sure everything is, okay. Anylast | 7 So we put these screws into the pedicles and that
8 questionsthat a patient hasis asked. Thereis aconsent 8 stabilizes the spine because number one, first of all, he had an
9 that'ssigned. We go over the procedure again. 9 unstable spine. So we take off the pressure from the nerves.
10 After that, they put an IV inin order to get fluids 10 There'svarious ligaments that go over here, right, that we are
11 and other medicationsinto the body. The patientistakeninto |11 destroying aswell because we have to take off the pressure from
12 the operating room and the anesthesiologist putsvarious |12 thenervesso it just makes the spine even more unstable. So,
13 monitors on the patient. Thereis apulse oximetry that goes |13 we haveto stabilize it with these screws and rods. And what
14 on. That tellsthe oxygen level inthe blood. Thereisthe |14 those screwsandrodsdoisthat it -- basically, it'slikeif
15 EKGsthat go on that tell the heart rates and the rhythm. 15 anyone broke their arm they have screws and rods put into their
16 There'sablood pressure cuff that goesonin order to monitor |16 armaswell. Soit'slike an internal fixator.
17 theblood pressure. 17 And what that does isit allows the bone to heal on the
18 And then the patient is put to sleep and intubated. 18 side not on top of where the nerves are, obviously, but on the
19 Thisisthe genera anesthesia procedure where thereisatube |19 side. We burr and we make the area of the bone around where we
20 that goes down the trachea and there's a machine that breathes |20 did the surgery bleed alittle bit because bleeding make healing
21 for the patient for the duration of the procedure. Afterthe |21 and that bone grows from here to there and that's stabilizes the
22 patient isput to sleep, the patient isturned -- we do this 22 spine. And then after that, we put a drain inside because now
23 from the back -- the patient is turned to their belly ontoa |23 we have basically an empty space. We took out a bunch of stuff.
24 specia table. They are put into a superman position withthe |24 We put adrain inside and stitch up the patient, put adressing
25 armsup. Theareaisthen -- that we are going to operateon |25 on, and they're turned over and awoken from anesthesia.
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1 After they are awoken from anesthesia, they aretaken | 1 A No. My partner did.

2 totherecovery room for acouple of hoursto monitortomake | 2 Q Isthere areason he went to your partner as opposed to

3 sureeverything is okay and then they're taken to the floorin | 3 you on that date?

4 the hospital to evaluate and watch and, you know, give them pain 4 A I'mnotsure.

5 medication and to rehab them after the surgery. 5 Q Doyouknow what the results of the examination of

6 Q Youcouldsit back down. Thank you. Now, | know you | 6 September 20, 2022, were?

7 mentioned just now that after the surgery they aretakentothe | 7 A Yes, | do.

8 floor back to the hospital. Thistypeof surgery, doyouknow | 8 Q What werethe results of that?

9 how long someone who have to stay in the hospital torecover? | 9 A Hisincision was cleaned, dry and intact. There was no
10 A Soevery patient isdifferent, but for my patientsthat |10 erythemaexudate or effusion. There was no postoperative
11 | dothistype of surgery, usually they stay about 2to 3days. |11 communicationsimmediately. We put in staples. His staples
12 Q Andwhat arethey normally doing in the hospital when |12 were removed and sterile strips replaced and he had a normal
13 they arerecovering from the surgery? 13 neurovascular exam.

14 A Sointhehospital, we're seeing them. The PA'sare |14 Q Do you know the next time Mr. Julca saw a doctor in
15 seeingthem. Physical therapy is seeing them. They aregetting |15 Yyour practice after September 20, 20227

16 pain medication. They're getting -- they arelearninghowto |16 A 11/7/2022.

17 move out of bed, how to take care of themselvesbasically, |17 Q Wasthat you or adifferent doctor?

18 activitiesof daily living and just able to hopefully takecare {18 A  Dr. Kashner (Phonetic).

19 of themselves outside of the hospital after the surgery. 19 Q Doyou know what happened at that visit?

20 Q I know you described the surgery at length. How long |20 A Regular postoperative visit. He was doing better than
21 doesasurgery like thistake? 21 preoperatively.

22 A Approximately, two hours, two and a half hours. 22  Q DidMr. Julcamake any complaints at all at that visit?
23  Q Doyouknow if Mr. Julcawas -- how long Mr. Julcawas |23 A Hedid complain of some mild stiffnessin the lumbar
24 inthe hospital for after the surgery? 24 spine and he did state that his pain was a seven out of ten.
25 A No, | don't know offhand right now. 25 Q That was better than it was -- than previous the

Dr. Weinstein - by Plaintiff - Direct Page 22 | Dr. Weinstein - by Plaintiff - Direct Page 24

1 MR. ROSENGARTEN: May I approach again, Y our Honor? 1 surgery, correct?

2 THE COURT: Y ou may. 2 A That'scorrect.

3 Q Dr.Weingtein, | am showing you what hasbeen markedas | 3 Q When was the next time Mr. Julca saw either you or

4 Paintiff's 15 for identification. Do you recognizewhat'sin | 4 someone else from your practice?

5 Plaintiff's 15 for identification? 5 A Hewasseen by meon 1/11/2023.

6 A Yes 6 Q What happened at the January 11, 2023, visit with

7 Q WhatisinPlaintiff's 15? 7 Mr. Julca?

8 A Thisisalatera or aside-view X-ray postoperatively | 8 A Hereturned after lumbar surgery and he stated he

9 after surgery. 9 was-- felt better than preoperatively. Herated hispain asa
10 Q Canyoucome up and describe what you seeinthis |10 six out of ten.

11 X-ray? 11 Q How many more visits, if at al, did you have or your
12 A Sure 12 practice have with Mr. Julca after that January 11th visit?
13 THE COURT: Go ahead. 13 A | sawhimon 3/8/23, 5/3/23, 8/23/23, 2/7/24, and |
14 A Sojust focusing on the spine, you could see -- this |14 believe that was the last time.

15 is, likel said, an X-ray fromthesideand you couldsee-- (15 Q What did you observe about Mr. Julcain those

16 well, it lookslike thereistwo screws but therearereally |16 postoperative visits?

17 four, four screws here with rods that are stabilizingtheL4-5 |17 A | observed that he did get better progressively. His
18 segments. 18 lasttimethat | saw him on 2/7/24 was five out of ten, hispain
19 Q Youcouldsitdown. Now, did you see Mr. Julcaafter |19 level asopposed to ten out of ten on the first time. |

20 you performed the surgery in September of 20227 20 observed that his neurovascular status became normal as opposed
21 A | saw himimmediately after surgery, yes. 21 to having decreased sensation, decreased power and that he was,
22  Q When wasthe next date you saw Mr. Julca after the |22 inmy view, better than preoperatively.

23 surgery? 23  Q Now, you mentioned the last time you saw him he was
24 A Thenexttimel saw him was on 1/11/2023. 24 about afive out of ten. That's not zero out of ten, right?
25 Q Didyou ever see him on September 20, 20227 25 A That'scorrect.
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1 Q Wouldyou have expect the surgery liketheoneyoudid | 1 two yearsfor therest of Mr. Julcaslife. Doesthat seem
2 to have cured Mr. Julcaa hundred percent? 2 reasonableto you?
3 A Weél, spinesurgery you can't expect ahundredpercent | 3 A It'spossible.
4 usualy but you get what we can get. 4  Q And healso recommended trigger point injections every
5 Q Andfor Mr. Julcathat wasn't a hundred percent? 5 three monthsfor therest of Mr. Julcaslife. Doesthat seem
6 A Itwasn't ahundred percent, no. 6 reasonableto you?
7 Q Doyouknow if Mr. Julcawill ever get to that 7 A It'spossible.
8 hundred percent? 8 Q Hesasorecommended asacroiliac joint injection up
9 A Probably not. 9 tosixtimesayear for therest of Mr. Julcaslife. Doesthat

10 Q Now, asadoctor, do you have an opinion with a 10 seem reasonable to you?

11 reasonable degree of medical certainty asto whether or notthe |11~ A | don't know if he needs six timesayear. | would do

12 March 3, 2018, incident that you mentioned all theway, the |12 something else. If he has sacroiliac pain due to diagnostic

13 beginning of your testimony, was the cause of the lower back |13 injections, seeif those work. And then if those work, then

14 injury and subsequent lower back surgery performed by you? |14 that means he has sacroiliac dysfunction and you could burn the

15 A If the history provided was correct, within a 15 nerveto the sacroiliac joint which would save alot of

16 reasonable degree of medical certainty, then yes. 16 injections but it would be a procedure.

17 Q Anddo you have an opinion, with areasonable degreeof |17 Q The doctor also recommended an MRI of lumbar spine once

18 medical certainty, asto Mr. Julca's future prognosis? 18 every fiveyears. Doesthat seem like a reasonable thing to do?

19 A Yes | do. 19 A Itisvery reasonable.

20 Q Andwhatisthat? 20 Q He'sasorecommended X-rays of the lower back once

21 A | think that he, because he has other issuesin his 21 every six months for therest of Mr. Julcaslife. Does that

22 spine, | think that his prognosis would be what's called 22 seem reasonable to you?

23 guarded. 23 A Yes, especidly if heis presenting with pain. We want

24  Q Andwhat doesthat mean? 24 to evaluate what the hardware looks like, what the spine looks

25 A Meaning that most probably he will have future painand |25 like.

Dr. Weinstein - by Plaintiff - Direct Page 26 | Dr. Weinstein - by Plaintiff - Direct Page 28
1 may need afuture surgery in the future. 1 Q Findly he'salso recommended physical therapy twice
2 Q Andwhat arethose other issues in the spine that 2 per month for the rest of Mr. Julca'slife. Doesthat seem
3 you'rereferring to? 3 reasonableto you?

4 A <o, originaly, what | -- what | asked for, youknow, | 4 A | think that if he does have periods where he does feel
5 wasfor the surgery was for L3 to L5 possibly even when | showed | 5 worse, he could go to physical therapy so it would be

6 you that larger disk herniation above. That'savery big 6 reasonable.

7 surgery. So, what | did wasiswhen | saw that there was 7 Q What benefit would that physical therapy have for a
8 severe, severe stenosis at L4-5 with the unstable spine, | did | 8 patient post-future and surgery?

9 thesmallest procedurethat | could doto makehimbetteras | 9 A Thereisonly so much you could do to yourself.

10 opposed to cutting open his whole spine and doing multiple |10 Sometimes you need someone else to help you do something else.

11 levels. | felt that thiswould be better for him long-termand |11 So at those times, it would be reasonable for him to see

12 | hopethat that is better for him long-term. 12 someone.

13 Q Sodespiteyour explanation of apretty significant |13 Q Shifting gearsalittle bit, if you weren't here today

14 surgery, in the scheme of things, it islittle bit more 14 testifying, what would you be doing?

15 conservative; isthat correct? 15 A | couldbeinsurgery or at the office.

16 A |think so. 16 Q Andareyou being compensated for your time testifying

17  Q Now, Dr. Weinstein, you mentioned Dr. Grimm. Dr. Grimm |17 here today?

18 isgoingto cometestify later oninthistrial, afew days,and |18 A I'm compensated for my time here, yes.

19 heisgoing to testify about some recommendationsregarding ({19 Q And how much are you being compensated?

20 Mr. Julcafuture treatment. And | am goingtotak toyouabout |20 A  $10,000.

21 somethingsthat he may have recommended. | am goingto ask |21 MR. ROSENGARTEN: No further questions at this

22 based on your medical opinion if those recommendationsinyour |22  time. Thank you, Y our Honor.

23 medical opinion are reasonable; is that okay? 23 MR. MALECKI: Your Honor, there is one record tat's

24 A Sure 24 in the doctor's notes that | do not have so | need to take a

25 Q First, he'srecommended lumbar steroid injections every |25 look at that before. | did not realize in looking through
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1 very quickly there was one record from 2024. 1 Perez case?
2 THE COURT: Members of thejury, wearegoingto | 2 A | can't tell you exactly, but I'll trust what you're
3  takeafive-minute break at thistime. | don't think this 3 saying.
4  needstobedonein front of thejury. 4  Q InJduneof last year, you testified in the case
5 COURT OFFICER: All rise, jury exiting. 5 Jonathan Balino (Phonetic) for the Gorayeb firm?
6 (Whereupon, the sworn jurors exit the courtroom.) | 6 A That's correct.
7 (Whereupon, the witness was excused from the 7 Q AndinMay you aso testified in the Bronx for the
8 stand) 8 Gorayeb firm on the Rivera case?
9 THE COURT: Yes, Counsdl. 9 A |beieveso.
10 MR. MALECKI: | wasn't accusing anybody. | meant1 |10 Q Andthere'salso, | believe, atrial currently ongoing
11 didn't have the records. 11 intheBronx. Haveyou testified in that one yet?
12 THE COURT: Counsel, do you need anything fromme |12 A | don't know. Recently, no. Not that | remember.
13 atthistime. | just gavethejury afive-minute break. 13 Q Andinaddition to receiving referrals -- you receive
14 You'rejust seeing that record. It seemsto not beanything |14 referralsfrom Dr. Grim's office, correct?
15  elseinevidence? Isthat what you're telling me? All 15 A That'scorrect.
16 right. Five-minute break. Off the record. 16 Q AndDr. Grimmisalsoafriend of yours. You socialize
17 (Whereupon, arecess was taken.) 17 outside of work?
18 (Whereupon, the witness resumes thewitnessstand.) |18 A Not much but, yes.
19 COURT OFFICER: All rise, jury entering. 19 Q AndDr. Grimm, am | correct, worksin the same offices
20 (Whereupon, the sworn jurors enter the courtroom |20 as Dr. Kaplan?
21  and taketheir respective seats.) 21 A Yes.
22 MR. MALECKI: If I can clarify my comment beforewe |22  Q Andyou also regularly refer patients to have MRIs done
23 went off | couldn't find therecord. Therecords| hadin |23 aswe saw with Dr. Kolb?
24 front of me, but | havelocated it. Soitwasnot directed |24 A | refer to Dr. Kolb, yes.
25  tothewitnessthat there was something missing. Itisnot. |25 Q Now, since you've testified anumber of timesin cases,
Dr. Weinstein - by Plaintiff - Cross Page 30 |Dr. Weinstein - by Plaintiff - Cross Page 32
1 Itishere. | apologize for any insinuation. 1 | assume you know how cross-examination works. | try to ask yes
2 THE COURT: Y ou may proceed with your 2 or no questions and to the best of your ability you try to give
3 cross-examination. 3 meyesor no answers. Isthat going to work for you?
4 MR. MALECKI: Thank you, Y our Honor. 4 A Sure
5 CROSS-EXAMINATION 5 Q Ifatany point ! ask you aquestion that you can't
6 BY MR.MALECKI: 6 givemeayesor no answer to, just let me know.
7 Q Good afternoon, Dr. Weinstein. 7 A Noprobably.
8 A Good afternoon. 8 Q Now, you testified about the April 13, 2018, MRI that
9 Q Wenever met before have we? 9 Mr. Julcahad of hislumbar spine. Did you independently do a
10 A 1dontthink so. 10 review of those films?
11 Q Now, you said you are getting paid for your timehere |11 A | looked at them, yes.
12 today it is$10,000 isthe fee, correct? 12 Q AndI'm correct those were done at Lenox Hill
13 A That'scorrect. 13 Radiology, correct?
14 Q Andyou aso get paid for thework youdowhenyousee |14 A Thatiscorrect.
15 patients, correct? 15 Q Now, youfirst saw himin, Mr. Julca, in October of
16 A That'scorrect. 16 202172
17 Q Andnow it'sfair to say you've, inthecourseof your |17 A Yes.
18 career, testified some 20 timesin cases with the Gorayeb firm, |18 Q Now, do you know if you -- did you review the films
19 plaintiff's counsel? 19 before you had that appointment?
20 A Approximately. 20 A Attheappointment | reviewed them.
21  Q Andtreated even more patients twenty for the Gorayeb |21 Q Now, in addition to the films, did you aso review the
22 firm? 22 report of the radiologist?
23 A That'scorrect. 23 A | bdieveso.
24  Q Inthe past year, you testified several years. This 24  Q | amgoing to put on the screen what has been
25 past January, you testified up in the Bronx, correct, for the |25 previously marked as Plaintiff's Exhibit 5. And what we put on
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1 thescreenispage 25 of the Exhibit 5. AndI'mcorrectthat | 1 A That'scorrect.
2 thisisthe report from Lenox Hill Radiology concerningthat | 2 Q Thenext line down it saysthere is no evidence of a,
3 April 13, 2018, MRI of Mr. Julca? Isthe report you reviewed? | 3 and thereisthe word?
4 | can scroll down. 4 A Spondylodesis.
5 A ltisinteresting because the date of birth on this 5 Q Spondylodesis. And that'sasointhereport that'sin
6 report isnot the same. It says 1970 here. It says1976. So, | 6 front of you?
7 1 can show it to you. 7 A That'scorrect.
8 MR. ROSENGARTEN: Can| get that fromthewitness, | 8 Q Did you independently review the MRI to determine
9 Y our Honor? 9 whether thereis any evidence in the 2018 MRI of spondylodesis?
10 THE COURT: Y ou may. 10 A Asltoldyou, | didn't document anything regarding
11 Q Wadll, why don't youdo meafavor. Keepthatreport |11 thisreport. | just ordered anew MRI because it was old.
12 that you havein front of you, and | am goingto gothroughand |12  Q Intheimaging that you looked at earlier today, did
13 you let me know if anything we talked about is differentinthe |13 you identify any spondylodesis.
14 report that you have. Does that sound good? 14 A | think onthe MRI we did see the spondylodesis.
15 A Sure. No problem. 15 However, those are just two picturesin time. We have to review
16 Q Now, am correct it saysit statesin the report that 16 thewhole MRI, | don't mind doing that, to go over these reports
17 the plaintiff's accident occurred March 3, 2018, correct? |17 because what aradiologist report iswhat the radiologist report
18 A That'scorrect. 18 and that'swhy | don't independently just go through the
19 Q SothisMRI wastaken about amonth -- about six weeks |19 radiologist study and trust them. That'swhy | always look at
20 after the accident, correct? 20 theimages myself. Just because aradiologist saysit isadisk
21 A Correct. 21 herniation it doesn't mean that thereis a herniation in my view
22 Q Now, you testified earlier that because you didn't see |22 and just the opposite aswell. If someone saysthat thereisa
23 Mr. Julcauntil October 2021 you need to get anew MRI because |23 huge herniation or there isn't a huge herniation, | may say that
24  things might have changed between the time you had thisMRI and |24 thereis not so it goes both ways.
25 thetimeyou saw himin 2021, correct? 25 Q Sositting here today, you don't know one way or the
Dr. Weinstein - by Plaintiff - Cross Page 34 | Dr. Weinstein - by Plaintiff - Cross Page 36
1 A That'scorrect. 1 other whether doing an independent review of this April 2018 MRI
2 Q Now, | want to talk about some of the findingson this | 2 you would determine that there was spondylodesis?
3 report. But since we have astrange date of birthissue,lam | 3 A Asl said before, | can't tell you sitting here right
4 going to verify those findings arein the record in front of you | 4 heretoday. Certainly, | mean, | reviewed, as| said before, at
5 aswell. Right at thetopit'sgot -- it references aslight 5 thetime, those MRIs. If you would like me to review them, |
6 left convex lumbar scoliosisisthat also in your report? 6 have no problem doingit. | think | showed everyone the
7 A Yes 7 spondylodesis on the MRI that wasin 2018. Also, another fact
8 Q Anddidyoureview thefilmsand determinethat that | 8 toknow isit'sagreat question because when apersonislying
9 was accurate? 9 down, especialy if they have an unstable spondylodesis meaning
10 A Wadl, I can't tell youright now if | determined 10 that thereis movement in the spine, when they're lying down in
11 everything was, you know, accurate on thisreport. | reviewed |11 astatic way, that movement may reduce and you may not see a
12 thefilmsand ordered anew MRI. 12 spondylodesis. I'm not saying that that'sin thiscase. | am
13 Q AndI'mcorrect scoliosisis abnormal curvature of the |13 just saying in order to see a spondylodesis, especialy a
14 spine? 14 dynamic spondylodesis, you see that flexion and extension.
15 A That'scorrect. 15 There are times you can see a spondylodesis on an MRI but it
16 Q That'ssomething that could be genetic or could develop |16 depends. On each caseit's different.
17 over aperiod of time; isthat fair? 17 MR. MALECKI: Move to strike as nonresponsive.
18 A Itcouldbetraumatic. It could be genetic. Thereis |18 THE COURT: Overruled. I'll allow the answer. Try
19 alot of different reasons why it can happen. 19  toconfineyourself to yesor noif you can.
20 Q Andthenext line references lumbar vertebral bodies |20 THE WITNESS: No problem.
21 areessentially normal insizeand shape. Firstof al,that |21  Q Once again, sitting here today, you have not reviewed
22 corresponds with the report in the front of you? 22 every single one of the filmsto talk about with respect to
23 A Yes 23 April 13, 2018?
24  Q Andthat'sanormal finding and nothing wrong there, |24 A | can't answer that as ayes or no.
25 correct? 25 Q Now, thisMRI report also references disk bulges,
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1 correct, at the L3-4 and L4-5, correct? | shouldbeclear,does | 1 A | can't answer that asayes or no.
2 thereport in front of you also referencethe samedisk bulges? | 2 Q Now, are you aware that my office subpoenaed your
3 A Thereisadisk bulge, posterior disk bulge at L3-4. 3 recordsto be brought in for thistrial? Areyou aware of that?
4 Thereisposterior disk bulge at L4-5 but, yes. 4 A | can'tanswer that in ayesor no.
5 Q Anddisk bulgesare somethingthatisseeninalotof | 5 Q Do you typicaly participate at your officein
6 peopleover the age of 35, correct? 6 responding to subpoenas for records?
7 A ltcanbe 7 A No
8 Q And--andI'mcorrect thedisk bulgesare something | 8 Q Inthe subpoena, it was requested that you supply
9 that develop over time, they are degenerative condition? 9 billing records. Do you know if any billing records were
10 A Itcan. It canbetraumatic. It can also be 10 supplied?
11 degenerative. 11 A | previoudly stated | am not involved in the process.
12 Q Do most peoplewith disk bulges have no symptoms? |12  Q If | told you that no billing records were responded to
13 A | can't answer that asayesor no. 13 inour subpoena, would you be surprised by that fact?
14 Q Doyou, asaspine surgeon, often perfform surgeryon |14 A Shocked.
15 people who just have disk bulges? 15 Q Now, with respect to the treatment that you performed
16 A | can't answer that asayesor no. 16 on Mr. Julca, do you have any outstanding liens on that
17 Q Now, asobelow that it referencesadisk herniationat |17 treatment?
18 theT12,L1level. Isthat also referenced inyour report? |18 A | don't think so.
19 A Yes 19 Q Andareyou awareof medical treatment guidelines that
20 Q Andthat T12 L1 level that's higher thanthe L3, L4, |20 exist with respect to work related accidents?
21 correct? 21 A Sure
22 A That'scorrect. 22 Q Andthese provide abasic kind of standard of care for
23 Q AndI'mcorrect thedisk herniations are a-- more 23 thetreatment of work related accidents?
24 seriousthan disk bulges? 24 A Yes.
25 A | can't answer that with ayes or no. 25 Q Andin--isitfair to say that one of the
Dr. Weinstein - by Plaintiff - Cross Page 38 | Dr. Weinstein - by Plaintiff - Cross Page 40
1 Q Butdisk herniations aso could be caused by a 1 requirementsis before recommending surgery that people go
2 traumatic accident, yes? 2 through conservative care such as physical therapy, injections,
3 A Yeah 3 thingslike that?
4 Q Itcouldaso be caused by wear and tear? 4 A Sure
5 A Sure 5 Q Now, isthereany requirement in the medical treatment
6 Q And peoplewho work jobswherethey doalot of heavy | 6 guidelinesthat there be, for example, adisk herniation before
7 lifting are those people who often have disk bulgesand disk | 7 lumbar surgery isjustified?
8 herniationsin their MRIS? 8 A I'mnot sure which medical treatment guidelines are you
9 A | can'tanswer that asayesor no. 9 talking about.
10 Q Andthat last paragraph on the screen, the second 10 Q Waéll, doyou work with medical treatment guidelinesin
11 sentence references there's no significant central spinal 11 your work?
12 stenosis. First of al, doesthereport in front of yousay the ({12 A | don't understand your question.
13 samething? 13 Q Wadl, | asked about medical treatment guidelines and
14 A Yes 14 whether they provide a mandatory standard of care, correct?
15 Q Andyoutalked alittle bit about stenosisbut that's, |15 A  Yes.
16 I'm correct, the narrowing of the space in betweenthespinal |16 Q And you responded that they did, correct?
17 canal; isthat afair description, mediocre? 17 A Yeah, of course.
18 A | can't answer that asayesor no. 18 Q Now, your first visit with Mr. Julcawas you said
19 Q Stenosisisthat also something that could becaused by |19 October 6, 2021, correct?
20 anaccident? 20 A That'scorrect.
21 A ltcan 21  Q Andatthat visit did you get a history of the
22 Q Itcanalsobecaused by wear and tear of the body? |22 accident, how it occurred?
23 A ltcan. 23 A Itjust said he wasinjured while at work on 3/3/2018.
24  Q Anddoyou often see stenosisin combination with |24  Q Just remember | am looking for ayes or no.
25 herniated disks? 25 A Sorry.
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1 Q Noproblem. 1 anything different from yours so far?
2 A | answeredit. 2 A Thisoneisthe same.
3 Q Andagain at this appointment you recommended hegoto | 3 Q Now, | noticed in your testimony about the surgery and
4 havean MRI and sent him to Dr. Kolb; isthat correct? 4 the MRI that no point you mentioned disk herniations; is that
5 A |don'tknow if | specifically sent himto Dr. Kolb, 5 correct?
6 but | sent him for an MRI, yeah. 6 A What doyoumean?
7 Q Now, at that October 6, 2021 visit, you had not 7 Q Inyour testimony earlier when you were testifying
8 recommended surgery at that point, correct? 8 about the surgery and the disk MRI, you didn't mention disk
9 A That'scorrect. 9 herniations, right?
10 Q Andthat'sbecauseyou neededto seeanew MRl andget |10 A | don'tthink | did.
11 tolooking at what was more recent happening with Mr. Julca? |11 Q Because the surgery was not to take out any disk
12 A Oneof thereasons, yes. 12 herniations, correct?
13 Q | am putting on the screen what has been previously |13 A Wedid not take out any disk herniations.
14 marked as Plaintiff's Exhibit 9 specifically page 32. Now, | |14 Q Sol'm correct that your surgery was focused on the
15 recommend to you I'll tell you doctor thisis arecord of 15 stenosis and the spondylodesis, yes?
16 Dr. Grim'soffice. Sothisisnot arecord of your office. And {16 A | can't answer that in ayes or no.
17 thisrecord isdated August 16, 2021. I'm correct that that's |17  Q | am putting on the screen what was previously marked
18 before the first time you saw Mr. Julca? 18 asPlaintiff's6 page 25. Thisisthe record of your
19 A Yes 19 appointment with Mr. Julca on November 3, 2021. | am assuming
20  Q Now, my question isabout -- a statement about several |20 you have that in your notesin front of you?
21 linesdown whereit start with patient isreporting. Areyou |21 A Yes.
22 ableto seethat? 22 Q Andthisisyour appointment you had with him after he
23 A lcantredly seesowell. 23 hadthat MRI can Dr. Kolb, correct?
24  Q Doyouseewhereit says patient isreporting that he |24 A Yes.
25 haslumbar surgery authorized and he needsto followup with |25  Q Thisisthe appointment that you reviewed the MRI with
Dr. Weinstein - by Plaintiff - Cross Page 42 | Dr. Weinstein - by Plaintiff - Cross Page 44
1 Dr. Weinstein; do you see that sentence? 1 him and you recommended surgery?
2 A Yes|do. 2 A That'scorrect.
3 Q Andtoyour knowledge, prior towhenyousaw himin | 3 Q Inthat report aswell asin your testimony you
4 October of 2021, Mr. Julca hadn't gone to back doctor besides | 4 mentioned that Mr. Julca had failed all of the nonoperative
5 you, correct? 5 treatmentsincluding physical therapy, antiinflammatory and the
6 A Asfarasl know. 6 injections, correct?
7 Q So, areyouaware of any authorization for lumbar 7 A That'scorrect.
8 surgery for any doctor prior to when you saw him? 8 Q Wereyou awarethat thelast time, prior to this
9 MR. ROSENGARTEN: Objection. 9 appointment, that Mr. Julca had physical therapy for his back
10 THE COURT: Overruled. 10 wasback in July of 2018?
11 A No. 11 A No, I can'ttell you that. No.
12 Q Andyou talked about the October 28, 2021, MRI that |12 Q Wereyou aso aware that for about a year after that
13 Dr. Kolb did, correct? 13 Mr. Julcastopped treatment entirely, didn't go to Dr. Kaplan or
14 A Yes 14 Dr. Grimm or any physica therapy? Were you aware of that fact?
15 Q Andyou mentioned that you -- you independently dida |15 A No.
16 review of those films, correct? 16 Q Andat any point prior to recommending surgery on
17 A That'scorrect. 17 November 3, 2021, did you recommend that Mr. Julca have
18 Q Didyouasodoareview of Dr. Kolb'sreport? 18 additional physical therapy?
19 A | can't answer that yesor no. 19 A No.
20 Q | am putting on the screen what was previously marked |20 Q Now, | am going to go to your operative report for the
21 asPlaintiff's 8 specificaly page 11, the records of Dr. Kolb |21 surgery that you performed in September of 2022. And | put on
22 radiology. Now, first, Doctor, in your notes, do you havethe |22 the screen what's been previously marked as Plaintiff's
23 report of the 10/28/2021 MRI? 23 Exhibit 6 page 34. Itisthefirst page of your operative
24 A Yes, | have 24 report. I'massuming, at least thisfirst page, matches up with
25 Q Andbased at least on the identifying information, 25 the notes that you have in front of you doctor.
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1 A Ican'tlook at thewholething very fast. | imagine 1 been no change about the same?
2 itisthesame. 2 A | didn't hear you. Which date?
3 Q Now, you talked about one of the portions of this 3 Q November 7, 2022, isthe next date. I'm correct there
4 surgery was alaminectomy, correct? 4 has been no change between these two dates and the condition?
5 A That'scorrect. 5 A |don'tbelieve so.
6 Q Now,wouldl becorrectinsayingthat alaminectomy | 6 Q And then the next appointment on January 11, 2023,
7 performed by itself would be arelatively minimally invasive | 7 again, stating that he feels better postoperatively but he is
8 surgery? 8 still reporting pain 6 of 10, correct?
9 A | can'tanswer thatinayesor no. 9 A Correct.
10 Q Would therecovery timefrom alaminectomy beafew |10 Q And then acouple of months later March 8, 2023, again,
11 weeks? 11 Mr. ulcaisfeeling better postoperatively. Now, thepainis
12 A | can't answer that in ayesor no. 12 down to five out of ten, correct?
13 Q Now, you asotalk about performing -- oneof the |13 A Correct.
14 thingsyou talked about facetectomy and foraminotomies? |14 Q Soall of these are good signs going forward, yes?
15 A Correct. 15 A Correct.
16 Q That'sthe procedureto relief somepressureonthe |16 Q Now, when you did the spine surgery back in September
17 spineg; isthat fair? 17 of 2022, isit -- well, do you take any photographs during the
18 A | can't answer that in ayesor no. 18 surgery?
19 Q Now, isthere mention, in this operative report, 19 A Wetake X-rays.
20 somewhere of afinding of spinal stenosis? 20 Q Other than the X-rays, you don't take any other
21 A Yes 21 intraoperative photos?
22  Q Andwhereisthat? 22 A No.
23 A Postoperative diagnosis severe stenosisat theL4-5. |23 Q Now, you testified earlier that the symptoms that
24  Q Andyou aso referenced the spondylodesis, yes? 24 Mr. Julcahad in his back were as aresult of thisMarch 3,
25 A Yes 25 2018, accident. You said within areasonable degree of medical
Dr. Weinstein - by Plaintiff - Cross Page 46 | Dr. Weinstein - by Plaintiff - Cross Page 48
1 Q Now, I know that the stenosisis mentioned in the 1 certainty, correct?
2 postoperative diagnosis and not the preoperative. |sthat 2 A That'scorrect.
3 becauseit wasn't found in the MRI or something else? 3  Q AnddidMr. Julcatell you at any of your appointments
4 A Isthat ayesorno? 4 that you continued working after the accident?
5 Q Fair,it'snot. 5 A Not specificaly, no.
6 A So, | can'ttell you 100 percent because | have no 6 Q Didhetell you at any of his appointments that he went
7 independent recollection of making this operative report, but | 7 towork at adifferent job site than where the March 3, 2018,
8 could tell you that sitting here now the reason why isbecause | 8 occurred?
9 it must have been very impressive severe stenosisof thespinal | 9 A No.
10 cord of the neuroelements, | should say, and that'swhy | putit |10 Q Anddid hetell you at any of your appointments that he
11 inthis postoperative diagnosis specificaly. 11 didn't begin to feel his back pain until a couple of weeks after
12 Q Now, I am going to go to the appointments you had with |12 the accident when he went to that other job site?
13 Mr. Julca after the surgery starting on September 28, 2022. And |13 A Not specifically, no.
14 | am correct thisisthefirst timeyou saw Mr. Julcaafter that |14 Q Now, your last appointment with Mr. Julcawas
15 September 18, 2022, surgery? 15 February 7, 2024, correct?
16 A Whichdate? 16 A Yes
17  Q September 28, 2022. 17 Q Andhaveyou or your office reached out to Mr. Julcato
18 A Thefirst two visits, as| said before, Dr. Kashner saw |18 schedule any additional appointments after that?
19 him. 19 A I'msurethey spoketo him or they tried to.
20 Q Butasyou stated postoperative pain hasdecreased, |20 Q And you know that?
21 correct? 21 A Ican'ttel youfor sure.
22 A Yes 22  Q Now, counsel was asking you about some opinions they
23 Q Andthat'sagood result from the surgery, yes? 23 weregoing to get from Dr. Grimm later on and he gave you
24 A Correct. 24 various things about the back that he might need in the future.
25 Q Andthenyou saidin November 7, 2022, record therehas |25 Hetalked to you about lumbar spine injections and you said it
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was possible that Mr. Julca might need that, correct?

A It'spossible, yes.

Q Isit aso possible that he might not need them?

A Anything is possible.

Q What about the trigger point injections, possible he

might need them, yes?

A Same answer.
Q Andyou aso mentioned that physical therapy, having

that a few times, was aso reasonable; is that correct?

A That's correct, yes.
Q Now, I'm correct that Mr. Julca had physical therapy

for the back after he had the neurosurgery, correct?

A Asfarasl know, yes.
Q Areyou awarethelast time Mr. Julca had physical
therapy for his back?
A No.
MR. MALECKI: That's al the questions | have.
Thank you, Doctor.
THE WITNESS: No problem.
MR. ROSENGARTEN: | will be very brief. | don't
know if you want to take a break or not.
THE COURT: No. If you are going to be very brief,
let'swrap it up so we can send the jury home for the day.
REDIRECT EXAMINATION

BY MR. ROSENGARTEN:
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to be here at 9:30 am. We will be done by 3:30 asiit
indicates on the schedule. It's possible we may be done
before that but those are outside dates and times. In terms
of moving toward the end of the schedule as well, there are
some dates that may be beyond when you're expected to serve.
In all likelihood, that's me putting those dates on in the
abundance of caution.

So, based upon my conferring with the lawyers, my
expectation is that we will conclude all of the testimony --
if everything goes well and everybody shows up and
everything moves on time and as expected, which | can't
promise is going to be the case -- but my expectation is
that we would wrap up the testimonial portion, the
evidentiary portion of thistrial by Thursday, March 19th.
Probably at this point, summation and charge the following
day and then some time to deliberate on Friday.

| can't tell you how long your deliberations will
take. | can't predict how long your deliberations will take
and that's why you see the following Monday, Tuesday, and
Wednesday on the calendar as well because thereisa
possihility that deliberations could go that long. So, and
because | can't predict it, that's why I've given some
additional padding, also because things could change on the
schedule unexpectedly and we may not finish the testimony of
all the witnesses by the 19th.
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Q Dr. Weinstein, Mr. Malecki just asked you about a

number of issues that Mr. Julcadidn't bring up with you in
terms of working after hisinitial accident; do you recall that?

A Yes
Q If youwould have known of that information, would that

have changed your opinion in any way?

A | don't believe so.

MR. ROSENGARTEN: Nothing further.

THE COURT: The witness may step down.

(Whereupon, the witness was excused from the
stand.)

THE COURT: Members of the jury, we don't have any
other witnessestoday so in just afew moments | am going to
let you go for the day. | want to talk about the schedule.
Putting together a schedule for the benefit of myself and
the lawyers and the jury is something | started doing fairly
recently and | do it because | want to manage your
expectations and all of our expectations so that we know
when we're expected to be here and | think it's helpful in
terms of scheduling going forward. Itisabroad as
possible. You seel said you would be here today from 9:30
to 5. Well, I am not going to keep you here until five just
because it says that on the schedule if we're done with what
we need to accomplish.

Let's start with tomorrow. Tomorrow you're going
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So with that in mind, take a deep breath, take a
look at the schedule. Note the changesthat | put there --
that | indicated on March 9th and March 24th and with
respect to whether you're supposed to be here in the morning
or evening and look it over. And if you need to write me a
note in the morning, you can certainly do that. And you can
just let the court officer know. Do not discuss this case
among yourselves. Do not discuss it with anybody else. Do
not do any independent research of any kind related to
anything involved in this case. Do not visit the scene.
Have agood evening. | will see you tomorrow morning at
9:30.

COURT OFFICER: All rise, jury exiting.

(Whereupon, the sworn jurors enter the courtroom
and take their respective seats.)

THE COURT: Thejury hasexited. Isthere anything
before we recess for the day, Counsel ?

MR. ROSENGARTEN: No, Y our Honor.

MR. MALECKI: No.

THE COURT: | will see you tomorrow morning at 9:30
at which time we will hear from Dr. Fred Goldman.

MR. ROSENGARTEN: Correct. I guess-- | don't know
if this needs to be on the record but --

THE COURT: You want it off the record first.

MR. ROSENGARTEN: Yes.
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THE COURT: Off the record.

(Whereupon, there isa discussion held off the
record among the Court and Counsels.)

THE COURT: Back on therecord. With respect to
the concern you expressed, Mr. Rosengarten, my clerk will
send out alink for tomorrow morning at 9:30. It will go
out as we can arrange to all the parties on the case so that
you can forward that to the doctor, the good doctor for
tomorrow morning so that he can link in and appear digitally
in our courtroom.

MR. ROSENGARTEN: Thank you.

THE COURT: This court stands in recess until
tomorrow morning at 9:30 am.

(Whereupon, thetrial is adjourned until Friday,
March 6, 2026, at 9:30 am.)
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