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PROCEEDINGS 2

COURT OFFICER: Part 20 is now in session, Judge
Veronica Hummel is presiding. Number 1 on the calendar.
This is Henry Espacia V. Emerald 2727 Universe, LLC, Index
No. 816345 of 2021. Counsel, state your name and appearance
for the record.

MR. MARANDO: Michael Marando on behalf of the
Plaintiff, Henry Espacio, from the Law Firm Lipsig, Freund &
Wisell, 40 Fulton Street, Floor 24, 10038. Good morning,
Your Honor. Good morning, Madam Reporter. Good morning,
Officer.

COURT OFFICER: Defense counsel?

MR. FRANKLIN: Brian Franklin, Law firm of Gartner
& Bloom on behalf of two Defendants, Emerald 2727 Universe
LLC and Residential Management New York, Inc.

THE COURT: Okay. Good morning you can be seated,
if you would like. You must use the microphone, otherwise,
the court reporter cannot hear anything you are saying. If
you need or if you have to have technology used during the
trial, you should speak with the clerk on how to set that up
and she manages all of that.

So I have before me a trial that was assigned
yesterday, and at this point, it looks like there are 12
motions in limine, so hopefully we can get through some of
those with the goal that we will start the jury selection

today at 2:00. I just had a conference with counsel. We
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PROCEEDINGS 3

designated the motions in limine, gave them numbers and
Plaintiff has motions 1 through 6.

Defendant has motions A through F on the record,
and I believe Defendant's Motion F to not preclude anchoring
is resolved to the extent that that motion is denied and was
late to renew becomes an issue during the closing. The
parties agree that the amount of compensation should not be
given to the jury prior to the closings, so I will deem
motion F resolved.

Now, in hopes of getting counsel to jury selection,
we will address only two of the motions in limine, and that
will be Plaintiff's Motion No. 3 and Defendant's Motion E,
both loosely described that go into allegations or
references to fraud and/or financial incentive perhaps,
which may, if argued, address the credibility of Plaintiff's
testimony.

So with that in mind, let's start with the
Plaintiff's Motion No. 3. And you can stay seated or stand,
whatever you are more comfortable with.

MR. MARANDO: If I can sit. Thank you, Judge. As
for Plaintiff's Motion in Limine 3, Plaintiff's document 1,
2, 4, the Plaintiff moves to preclude at this stage prior to
jury selection and throughout the trial any mention of
fraud, staging, anything of that sort, mainly that it was

just decided yesterday and is the law of the Court pursuant
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PROCEEDINGS 4

to the Judge Capella's order, which has yet to be E-filed
electronically on NYCEF, but to the extent of the
Defendant's answer, it was never filed and when it was
sought to be amended five years after the current place,
after 45 minutes of oral arguments, it was denied.

Defendant should be allowed to talk about causation
with respect to these injuries not being cause or related to
what occurred, but in terms of staging or fraud, that is not
part of their answer and what is sought to be apart of it
was denied.

THE COURT: Okay. Thank you. Counsel.

MR. FRANKLIN: Yes. So Plaintiff's motion is very
generic and he uses certain quoted words "fraud, fabricated,
made up, staged, scam, scheme." I don't intend to use any
of those words, and certainly, those words are very strong
words, but to the extent that this is more broadly a motion
to preclude and hand tie the defense from addressing issues
of credibility from calling into question whether or not
this was, in fact, a staged claim.

That has not been addressed. We had a motion to
amend, to assert fraud and the Court, specifically, Judge
Capella said that he did not believe that we had established
reliance as an element of fraud.

He also felt that it was speculative that there was

actually fraud, and specifically, he spoke to the issue of
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PROCEEDINGS 5

extrinsic evidence to impeach medical doctors with the fact
that they are under or they are the subject of Rico
litigation.

He did not speak broadly to issues of witness
credibility and standard well-recognized New York Law on
impeachment and use of evidence including extrinsic evidence
to impeach a witness, so we believe that there is going to
be a lot of impeachment in this case. We believe the fact
that the Plaintiff has a separate motion but was under
eviction proceedings at the time.

This pairs on his credibility, the fact that he has
multiple lending sources, and we have got Case Law citing
our Motion in Limine in regards to that.

That is something that is grounds to impeach a
witness, and I believe that that is separate the appellate
ruling that just came down that I haven't had an opportunity
to review that. It sounds like that is more focused on
Rico. We are speaking more broadly on issues of witness
credibility.

As I mentioned, the Plaintiff has sued in the past.
He testified that he had a prior lawsuit. He said it was
years ago, but I actually have information that suggests
that there was a much more recent claim, and so we are going
to investigate that and have an opportunity hopefully to

further address this issue.
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PROCEEDINGS 6

THE COURT: Okay. Ready to reply.

MR. MARANDO: No, Judge. I Jjust feel that it is
sort of an undercut in a way to bypass --

THE COURT: Can you just clarify what you are
actually trying to have precluded? Are you arguing they
can't challenge the witness's credibility or question about
whether the accident was staged?

MR. MARANDO: I think yes, Judge. I think that
this entire case has been litigated under the presumption --

THE COURT: Counsel, that's typical. I mean, every
lawsuit is part of credibility. 1It's just he's the only
witness to the accident, so they can cross him in all kinds
of ways and see if he staged it, can't they? I mean, I
don't know what is unigque about this case?

MR. MARANDO: I agree, Judge, to that extent. It
does come up in our case but I believe it's more related
injuries because of an almost a counter defense when a
defendant firm issues an affirmed defense of fraud then the
case is litigated a certain way and after 5 years of not
having that part of the case, you know maybe there is more
questions that we would ask at the deposition of the
defendant or things of that sort or seek additional
documents, and based on what it sounds like Mr. Franklin is
saying is he is not going to use any of those words because

they are very harsh based on not being part of the case.
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PROCEEDINGS 7

I will be okay with that, and simply, that is our
position, Judge, that because it was ruled upon, and more
importantly, it wasn't part of the case and is not part of
the case now.

THE COURT: Just because I don't have Judge
Capella's decision in front of me, is it your belief that
Judge Capella said in his decision you are not entitled to
ask the Plaintiff or to inquire into whether the accident
was staged or that they could not amend to a certain
affirmative defense of fraud under Rico?

MR. MARANDO: The latter, Judge.

THE COURT: Okay. Anything else, Counsel?

MR. FRANKLIN: Just that we are still looking into
something we recently determined that we believe that even
as recent as 2018, the Plaintiff may have had a claim
submitted to insurance for -- on the insurance records
represented by a law firm claiming back injuries and issues
spinal-related, so we think that credibility is very much at
the heart of this case.

THE COURT: Okay. Now, for Defendant's Motion E,
go head, Counsel.

MR. FRANKLIN: Yes. Thank you, Your Honor. So
Motion E, specifically, is relating to the issue of motive,
and again, we believe that there is motive on the part of

the Plaintiff to stage a claim because he was behind in his
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PROCEEDINGS 8

rent.

We do not want to introduce evidence of how much he

was behind in his rent. He was subject to eviction. The

eviction proceeding started in 2020. He was active in

litigating it but when he claimed that this accident

occurred, he was as much as $30,000 in arrears in that

eviction proceeding.

He subsequently received charity to pay down his

back rent and then he got behind in his rent again, and at

some point in time he went through a divorce, he was the

sole occupant of the unit, but all of this to say that we

believe that there was definitely with respect to the fact
that he was under eviction a motive to fabricate, and then
additionally, we believe the case law is very strong that
where a witness has a financial interest and this goes to
any witness that would testify, if they have a stake in the
outcome of the case, then we believe that that is foul

grounds to address issues of bias, interest or motive,

financial motive to fabricate their case.

There was Lituma V. Liberty Coca-Cola Beverages

that talked about a party's financial motives the fact that

the accident is material.

THE COURT: Is that a 1d 2025 case?
MR. FRANKLIN: Yes.

THE COURT: And you are ready for today's case?
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PROCEEDINGS

MR. FRANKLIN: Okay. Yes.

THE COURT: We will give you the opportunity to do
that.

MR. FRANKLIN: Thank you, Your Honor.

THE COURT: Counsel?

MR. MARANDO: Judge, besides the case that just
came down this morning from the 1d, I would only ever
comment on -- it would make the case something that I
believe that it was not part of the case. The main focus
should be the negligence, if any, that occurred.

With respect to anything, if it was ongoing, I
think that is a separate story, but because it was resolved,
and this is a time of Covid where no one was working and
everybody was behind on their rent and to make that front
and center as part of the case to the jury -- and just
simply, you know, not put the most important facts of what
the main decision is in front of them, and I simply rely on
that, Judge.

THE COURT: I am seeing it as the one he is under
eviction, and the fact he is under eviction and the
litigation financing, I think the appellate decision
addressed the second one.

As for the eviction, Counsel, my gquestion is every
Plaintiff has financial difficulties, don't they, so should

you get to cross-examine on whether he had $100,000 in
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PROCEEDINGS 10

credit card debit. Isn't everyone that sits in the stand
that 90 percent of them have financial difficulties?

MR. FRANKLIN: This is a landlord-tenant dispute.
Animosity between the landlord and the tenant is certainly
something that is relevant to the issue of whether or not
there is a motive to fabricate a claim, and in this case, he
is under eviction, a suit, a proceeding eviction that had
been started by the landlord.

THE COURT: Do you have any case that supports
this, specifically, that a tenant is suing a landlord for
personal injury could be brought in and that also being
subject to the eviction cases? Do you have any case law
that says that?

MR. FRANKLIN: I can certainly look for that
specific --

THE COURT: Well, I have to rule on that this
morning, so. Go ahead, anything else that you would like to
reply?

MR. FRANKLIN: Yes. I think that if I can, the New
York Law strictly distinguishes between the incidents of
both propensity evidence and permissible proof offered to
establish bias, motive or state of mind, People V. Molineux
168 New York 264 10, 3, and there is another one Coleman V.
New York Transit Authority 37 N.Y. 2nd 137 (1075)

Motive, intent and certain other elements are
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PROCEEDINGS 11

always traditionally have always been recognized as valid
subjects to inquire about evidence showing that someone had
a financial motive or interest, we are not talking about a
situation where he sued, and so he stands to gain in this
lawsuit.

We are talking about the fact that he had motive to
go after his landlord because of anger or animosity that he
had with the landlord because of this prior eviction.

THE COURT: 1Is there anything in his deposition on
that?

MR. FRANKLIN: Regarding his eviction?

THE COURT: No. Regarding his animosity. Maybe
medical --

MR. FRANKLIN: I think I could.

THE COURT: Did you ask about that at his EBT?

MR. FRANKLIN: I was not at his EBT, Your Honor. I
inherited this case.

I believe the Plaintiff testified to issues of the
landlord not fixing things, and I believe they will bring
that up in the trial about the landlord not fixing things,
and it's our position and our counter that you never put us
on notice of this, and we think you staged this because you
were under eviction.

THE COURT: Okay. I'm going to take these down to

submission, and I don't know if you brought your exhibits or
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PROCEEDINGS 12

what you want to do, but I will probably come back in about
an hour and make a ruling and then will send you out to pick
your jury and the picking will start at 2.

MR. FRANKLIN: Okay, Judge, then I will just hang
around on this floor.

THE COURT: Yes, just hang around. We will come
back in about an hour for the ruling.

MR. MARANDO: Thank you, Judge.

* * * *

COURT OFFICER: Bronx Supreme Civil Court Part 20
is back in session, Judge Veronica Hummel is presiding.

THE COURT: All right. We've had oral arguments on
some motions, and I've read the papers, and I'm ready to
issue my decision.

Okay. So Plaintiff's Motion No. 3, Plaintiff's
motion in limine to preclude Defendants from implying fraud,
staging, or fabricating at trial since Judge Capella's
February 17th, 2026 ruling denying amendment controls the
case. A copy of Judge Capella's ruling was not uploaded to
NYCEF. The parties agree, however, that Defendants move for
the right to amend the answer to assert a counterclaim for
fraud.

After lengthy oral arguments, the Court denied
leave to amend. A motion to allege a claim of fraud as an

affirmative defense requires legal showing of the elements
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of fraud.

To state a claim for fraud, a Plaintiff must allege
a material misrepresentation of fact, knowledge of his
falsity and intent to deceive justifies the reliance,
Mandarin Trading Ltd V. Wildenstein, 16 N.Y, 3d, 173 (2011)
Judge Capella found that there was not a prima facia showing
for a counterclaim for a finding that a fraud counterclaim
is not stated, however, is not a determination that the
accident happened, as Plaintiff described as a matter of
law, nor is it a determination that Plaintiff's wversions of
the events are not to be subject to vigorous
cross—-examination.

The Court finds that Plaintiff's credibility and
Plaintiff's versions of the accident are proper subjects of
the cross-examination. As to the lines to be used in
cross—-examination, Defendants concede that they do not
intend to use the word fraud or staging.

As for other language to be used during
cross—-examination, the Court will rule on any objections as
the issues arise. Accordingly, Plaintiff's Motion 3 is
denied, except to the extent set forth above. You can note
your objection.

MR. MARANDO: I note my objection, Your Honor.
Thank you.

THE COURT: You can stay seated. Defendant's
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PROCEEDINGS 14

Motion E and Plaintiff's Motion No. 5, defense moves in
Motion E for permission to introduce evidence concerning
motive to fabricate.

Defendants move for an order permitting
cross—-examination, an introduction of evidence concerning
Plaintiff's motive for fabrication. Defendant seeks to
submit proof that Plaintiff and Defendant were in evictions
proceedings against the landlord, Emerald.

Defendants also seek to cross Plaintiff concerning
litigation funding evidence to fabricate motive.
Plaintiff's Motion 5 is to preclude any reference to medical
liens, legal funding or the source of payment for medical
treatment.

As for the litigation funding discovery in
evidence, Defendants fail to set forth a basis for a theory
that litigation funding is evidence of Plaintiff's motive
for bringing this personal injury action.

In addition, in a decision that came down yesterday
from the 1lst department the appellate division, again,
reiterated absent clear circumstances with related to Rico
claims litigation funding is not proof of motive to commit
fraud in a personal injury action and is not discoverable
let alone admissible at trial Perdomo V. 361 East Realty
Associates LLC, 2026, W.L. 437715, 1d, 2026.

Furthermore, it is well established that the
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financial source of payment for medical treatment whether
insurance or otherwise is not properly presented to a jury,
Brady V. City of New York 304 A.D. 201 1st Dept, 2003.

Accordingly, the motion for leave to introduce
litigation information to motivation to fabricate the
accident is denied and Plaintiff's motion to preclude any
reference to medical liens, legal funding, source of payment
for medical treatment is granted.

As for the eviction proceedings, it is fundamental
that to be admissible as evidence it must be relevant,
meaning it tends to prove or disprove a material fact to the
case, People V. Robinson 143 A.D. 3D 744 2d(2016), that the
Court may exclude evidence when its probative wvalue
substantially outweighs by the damage or unfair
presentation, confusion or confusion to issues or undue
delay, People V. Frumusa physical therapy mows, 29 N.Y. 3d,
364 (2017).

The Court finds that information concerning the
eviction proceedings does not bare on any material fact in
this personal injury action and the prejudicial of admitting
said evidence outweighs any evidentiary value.

There is no factual evidence that plaintiff was
motivated to file this personal injury action in response to
the now concluded eviction proceedings commenced by

Defendant, and Counsel, speculation as to the issue is not
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PROCEEDINGS 16

evidence. Furthermore, Plaintiff's financial situation is a
collateral issue that is not appropriate for
cross-examination in this personal injury case, therefore,
Defendant's Motion E is denied and Plaintiff's Motion 5 is
granted.

You can note your objections for the record.

MR. FRANKLIN: Yes. Objection noted

THE COURT: Off the record.

(Whereupon, an off-the-record discussion was held.)

THE COURT: So we are going to go back on the
record, just so I can understand what is being said here.
So Plaintiff's Motion No. 4 is as follows cross—-examination
based on pending or unproven lawsuits is improper
impeachment on a collateral matter, and specifically,
Plaintiff proposes that Defendant should be precluded from
either mentioning during cross-examination any of of the
treating doctors or medical experts the mere existence of
any allegations or pending civil lawsuits or criminal
proceedings of which there have been no dispositive
findings, admissions or allocutions.

So I have on the record in NYCEF Plaintiff's
motion. I note that Defendant does not have opposition
papers and, so Counsel, for the record what are you saying
about that.

MR. FRANKLIN: My understanding is that this is
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PROCEEDINGS 17

just a rehashing of the exact same opposition to the defense
motion to amend to bring in extrinsic evidence of the Rico
fraud cases about Plaintiff's treating doctors.

To the extent that this motion is a rehashing of
those issues decided by Judge Capella yesterday, we have
already stated our objections on the record and see no
reasons to restate them.

THE COURT: Okay. So Counsel, do you want to add
anything?

MR. MARANDO: No, just other than I thought that
the motion of Judge Capella was strictly for the purposes of
amendment for the purposes of cross-examination on the stand
of a treating physician.

I thought that was -- it's one of the same Jjudge
and defense counsel's position is he will not be doing that
on the record, and I can even withdraw the motion in limine.

THE COURT: Well, I would agree based on what
counsel is saying on the record, that this issue has been
resolved, and he will not be cross-examining the physician,
will not be cross-examining any of Plaintiff's treating or
medical experts as to any mention of pending civil or
criminal proceedings in which there has been no dispositive
finding, therefore, Motion No. 4 is withdrawn.

MR. FRANKLIN: Your Honor, and that's only as to

Rico.
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THE COURT: I'm not sure what you're saying,
Counselor.

MR. FRANKLIN: TIt's only as to the Rico criminal
and civil cases is my understanding, unless there is some
additional basis that the Plaintiff is getting at.

THE COURT: Do you plan on cross-examining the
doctor about any lawsuits? I'll read the gquestion again.
Cross-examining any of the treating or medical experts with
any allegations of pending civil lawsuits or criminal
proceedings in which there have been no dispositive finding.
That's the issue.

So you're saying you will not be cross-examining
them and you can disagree, there is no op here, so the
directive is the pending defendant from cross-examine any of
the treating doctors or medical experts the mere existence
of any allegations or pending civil lawsuits or criminal
proceedings of which there has been no dispositive findings
I don't see the word Rico in there anywhere so this is what
I'm asking you about.

MR. FRANKLIN: Well, the only thing that I would
bring to the Court's attention is that there were several
allegations of -- we don't intend at this time of
cross-examining.

THE COURT: I think that is right, but I just want

to the greater -- I will mark it unopposed. I think is a
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better marking in light of Judge Capella's ruling.

MR. FRANKLIN: In light of the judge's ruling.

THE COURT: That's fair. I think that is fair.

MR. FRANKLIN: Okay.

THE COURT: Okay. So I believe that that concludes
the motions in limine we need before you can start picking
this afternoon at 2:00.

MR. FRANKLIN: Your Honor, I read your NYCEF and T
just wanted to clarify that our opposition was labeled as
Motion Opposition 1 because the plaintiff stated this
morning that his -- the numbering changed, but we did
oppose.

We did do an opposition motion in limine that would
be 6 that we had as number 1.

THE COURT: Is this the investigator issue?

MR. FRANKLIN: Yes.

THE COURT: So you have the op there.

MR. FRANKLIN: And then motion in limine No. 5 we
filled as we addressed that at our --

THE COURT: And that's been resolved today on the
record?

MR. FRANKLIN: Yes, in E.

THE COURT: Yes. I think that's right. I read the
papers and they over lap. As of right now Plaintiff's 1, 2,

3, 4 and 5 are decided and Defendant's E.
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I will look at the remainder ones and figure out
when we should decide those. In addition, we are down
tomorrow, but I think I am going to ask you to come in
tomorrow afternoon with your exhibits and start pre-marking.
It might have to be in the morning, so don't leave jury
selection without checking with the clerk and checking in
with us, but the schedule is to have you in tomorrow at some
point and pre-marking exhibits.

MR. FRANKLIN: Could we request an afternoon time
to give us --

THE COURT: I can try to do that but I may have an
inquest on the record.

MR. MARANDO: I will join on the inquest in the
afternoon.

THE COURT: But let me make sure that they are
coming. I will connect with you before you leave today and
if you have problems with the jury selection, I am
available.

MR. MARANDO: Thank you.

MR. FRANKLIN: Thank you, Your Honor.

(Continued on next page to accommodate the jurat.)
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So anything else before you guys come

No, Judge.

FRANKLIN: No.

COURT:

Lauren A.

Okay. See you at 2 for jury selection.

Fitzgerald, hereby certify that the

foregoing transcript is a true and accurate record of the

proceedings.

LAUREN A. FITZGERALD
Senior Court Reporter




