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(1)

(2)

(3)              DEPOSITION of a Non-Party Witness,

(4) STEVEN JOHN TOULIOPOULOS, MD, taken by the

(5) Respective Parties, pursuant to Subpoena, held at

(6) the above-mentioned time and place, before Grace

(7) Nuccio, a Notary Public of the State of New York.
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(1)

(2) A P P E A R A N C E S:

(3) BADER & YAKAITIS, ESQS.

(4)      Attorneys for Plaintiff,

(5)      MARIA LEONOR QUEZADA

(6)      1430 Broadway - 18th Floor

(7)      Suite 1800

(8)      New York, New York 10018

(9) BY:  PAUL YAKAITIS, ESQ. (via Zoom)

(10)

(11)

(12)

(13) AHMUTY DEMERS & MCMANUS, ESQS.

(14)      Attorneys for Defendant,

(15)      CJ TAN SPRIN LLC

(16)      200 I.U. Willets Road

(17)      Albertson, New York 11507

(18) BY:  SEAN J. O'SULLIVAN, ESQ. (via Zoom)

(19)      File No. CHU-189718-SJO

(20)

(21)

(22)

(23) (Appearances continued on the next page.)

(24)

(25)
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(1)

(2) C O N T I N U E D   A P P E A R A N C E S:

(3) CARIELLO, MATOS & PLUDWIN, ESQS.

(4)      Attorneys for Defendant/Second Third-Party

(5)      Plaintiff, KENDRA SCOTT DESIGN, INC.,

(6)      KENDRA SCOTT, LLC

(7)      807E RXR Plaza

(8)      Uniondale, New York 11556

(9) BY:  ALEX TEMPLE, ESQ. (via Zoom)

(10)      File No. QUEZADA

(11)

(12) LAW OFFICE OF NICOLE E. LESPERANCE

(13)      Attorneys for Defendant,

(14)      JA CARPENTRY INC. D/b/a JAC &

(15)      Third-Party Plaintiff, JAMES AGRESTA

(16) CARPENTRY INC. D/b/a JA CARPENTRY INC.

(17) I/s/h/a JA CARPENTRY d/b/a JAC

(18)      2 Corporate Center Drive - Suite 300

(19)      Melville, New York 11747

(20) MAILING ADDRESS:

(21)      P.O. Box 2903

(22)      Hartford, Connecticut 06104-2903

(23) BY:  SCOTT L. GUMPERT (via Zoom)

(24)      Matter No. 2018060306-SLG

(25) (Appearances continued on the next page.)
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(1)

(2) C O N T I N U E D   A P P E A R A N C E S:

(3) LEWIS, BRISBOIS, BISGAARD & SMITH, LLP

(4)      Attorneys for Third-Party Defendant/Second

(5)      Third-Party Defendant, PRECISE SERVICES CORP.

(6)      7 World Trade Center

(7)      250 Greenwich Street - 11th Floor

(8)      New York, New York 10007

(9) BY:  AARON T. SMALLETS, ESQ. (via Zoom)

(10)      File No. 50355.12

(11)

(12)

(13)

(14)

(15)

(16) A L S O   P R E S E N T:

(17) KAHANA & FELD, LLP

(18) BY:  DANIEL ROSENBLUM, ESQ. (via Zoom)

(19)      Appellate counsel to JAMES AGRESTA

(20)      CARPENTRY INC.

(21)

(22)

(23)

(24)

(25)                     *  *  *  *
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(1)

(2)                 VC STIPULATIONS

(3)              IT IS HEREBY STIPULATED AND AGREED

(4) by and between counsel for all parties present

(5) that pursuant to CPLR Section 3113(d) this

(6) deposition is to be conducted by videoconference,

(7) that the court reporter, all counsel, and the

(8) witness are all in separate remote locations and

(9) participating via videoconference (LegalView/Zoom)

(10) meeting under the control of Lexitas Court

(11) Reporting Service, that the officer administering

(12) the oath to the witness need not be in the place

(13) of the deposition and the witness shall be sworn

(14) in remotely by the court reporter after confirming

(15) the witness's identity, that this videoconference

(16) will not be recorded in any manner and that any

(17) recording without the express written consent of

(18) all parties shall be considered unauthorized, in

(19) violation of law, and shall not be used for any

(20) purpose in this litigation or otherwise.

(21)

(22)              IT IS FURTHER STIPULATED that

(23) exhibits may be marked by the attorney presenting

(24) the exhibit to the witness, and that a copy of any

(25) exhibit presented to a witness shall be e-mailed
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(1)

(2)                  VC STIPULATIONS

(3) to or otherwise in possession of all counsel prior

(4) to any questioning of a witness regarding the

(5) exhibit in question.  All parties shall bear their

(6) own costs in the conduct of this deposition by

(7) videoconference, not withstanding the obligation

(8) by CPLR to supply a copy of the transcript to the

(9) deposed party by the taking party in civil

(10) litigation matters.

(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)                    *  *  *  *
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(1)

(2)                    STIPULATIONS

(3)

(4)              IT IS HEREBY STIPULATED AND

(5) AGREED by and between(among) counsel for the

(6) respective parties hereto, that:

(7)

(8)              All rights provided by the C.P.L.R.,

(9) including the right to object to any question,

(10) except as to form, or to move to strike any

(11) testimony at this(these) examination(s), are

(12) reserved, and, in addition, the failure to

(13) object to any question or to move to strike

(14) any testimony at this(these) examination(s)

(15) shall not be a bar or waiver to make such

(16) motion at, and is reserved for the trial of

(17) this action;

(18)

(19)              IT IS FURTHER STIPULATED AND

(20) AGREED by and between(among) counsel for the

(21) respective parties hereto, that this(these)

(22) examination(s) may be sworn to by the

(23) witness(es) being examined, before a Notary

(24) Public other than the Notary Public before

(25) whom this(these) examination(s) was(were)
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(2)                    STIPULATIONS

(3) begun; but the failure to do so, or to return

(4) the original of this(these) examinations(s)

(5) to counsel, shall not be deemed a waiver of

(6) the rights provided by Rules 3116 and 3117

(7) of the C.P.L.R., and shall be controlled

(8) thereby:

(9)

(10)              IT IS FURTHER STIPULATED AND

(11) AGREED by and between(among) counsel for the

(12) respective parties hereto, that this(these)

(13) examination(s) may be utilized for all purposes

(14) as provided by the C.P.L.R.;

(15)

(16)              IT IS FURTHER STIPULATED AND

(17) AGREED by and between(among) counsel for the

(18) respective parties hereto, that the filing and

(19) certification of the original of this(these)

(20) examination(s) shall be and the same hereby are

(21) waived;

(22)

(23)              IT IS FURTHER STIPULATED AND

(24) AGREED by and between(among) counsel for the

(25) respective parties hereto, that a copy of the
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(2)                    STIPULATIONS

(3) within examination(s) shall be furnished to

(4) counsel representing the witness(es)

(5) testifying, without charge.

(6)

(7)              IT IS FURTHER STIPULATED AND

(8) AGREED by and between(among) counsel for the

(9) respective parties hereto, that all rights

(10) provided by the C.P.L.R., and Part 221 of the

(11) Uniform Rules for the Conduct of Depositions,

(12) including the right to object to any question,

(13) except as to form, or to move to strike any

(14) testimony at this examination is reserved;

(15) and in addition, the failure to object to any

(16) question or to move to strike any testimony

(17) at this examination shall not be a bar or

(18) waiver to make such motion at, and is

(19) reserved to, the trial of this action.

(20)

(21)

(22)

(23)

(24)

(25)                     *  *  *  *



[Page 11]
January 29, 2026

800-678-0166
Lexitas Court Reporting

(1)        -Steven John Touliopoulos, MD-

(2) S T E V E N   J O H N   T O U L I O P O U L O S,

(3) MD,

(4)              called as a non-party witness, having

(5)              been first duly sworn, was examined

(6)              and testified as follows:

(7) BY THE REPORTER:

(8)     Q.      Please state your name for the

(9) record.

(10)     A.      Steven John Touliopoulos, MD.

(11)     Q.      Please state your address for the

(12) record.

(13)     A.      Home address is 1 Horseshoe Road, Cos

(14) Cob, Connecticut 06807.

(15)                  THE REPORTER:  Counsel, are you

(16)             going to be ordering a copy of the

(17)             non-party witness transcript?

(18)                  MR. YAKAITIS:  No copy.

(19)                  THE REPORTER:  Counsel, are you

(20)             going to be ordering a copy of the

(21)             non-party witness transcript?

(22) *                 MR. O'SULLIVAN:  Yes, a hard

(23)              copy.

(24)                  THE REPORTER:  Counsel, are you

(25)             going to be ordering a copy of the
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(1)        -Steven John Touliopoulos, MD-

(2)             non-party witness transcript?

(3) *                 MR. TEMPLE:  Yes.

(4)                  THE REPORTER:  Counsel, are you

(5)             going to be ordering a copy of the

(6)             non-party witness transcript?

(7) *                 MR. SMALLETS:  Yes, an

(8)              electronic copy.

(9) EXAMINATION BY

(10) MR. GUMPERT:

(11)     Q.      Good morning, Doctor.  My name is

(12) Scott Gumpert and I represent a defendant and a

(13) third-party plaintiff in this matter.  I initially

(14) want to thank you for coming here today to

(15) testify.  I'm going to ask you questions regarding

(16) a case that's in litigation of a patient of yours,

(17) Maria Quezada.

(18)             Initially, you're here today pursuant

(19) to a subpoena?

(20)     A.      Yes.

(21)     Q.      In preparation for this deposition,

(22) have you reviewed any materials today?

(23)     A.      Well, I briefly looked at her medical

(24) records this morning.  Besides that, umm --

(25)     Q.      Pursuant to authorization, we
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(2) received records from your office.

(3)             Are we sharing right now?

(4)     A.      Yes.

(5)     Q.      This is a 10/6/20 report?

(6)     A.      Correct.

(7)     Q.      Doctor, do you see this medical

(8) report on your screen?

(9)     A.      Yes.

(10)     Q.      What I want to do real quickly

(11) initially is to go through what I have and perhaps

(12) you can tell me if this is everything or if there

(13) are other documents that I might be missing from

(14) Ms. Quezada's file with respect to University

(15) Orthopedics.

(16)              Okay

(17)     A.      It is quite a large file; but yes, as

(18) much as we can do.

(19)     Q.      Well, I think that's going to be one

(20) of the issues here because I only have 23 pages.

(21) So let me go through what I have and you can tell

(22) me what I'm missing, if anything.

(23)             Okay?

(24)     A.      Okay.

(25)     Q.      This is from the record.  There's a
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(2) statement of accounts which has various billings

(3) for Ms. Quezada.  It consists of two pages.

(4)             Do you have that, sir?

(5)     A.      Yes, I have -- what I have is

(6) actually three pages of statement of accounts.

(7)     Q.      All right, so we may be missing that.

(8)             Next I have an MRI report of the left

(9) hip and the exam is dated 4/5/18.

(10)             Do you have that, sir?

(11)     A.      Yes.

(12)     Q.      Following that, there is what was

(13) initially shown; the University Orthopedics of New

(14) York report dated October 6th of 2020, initial

(15) evaluation.

(16)             Do you have that, sir?

(17)     A.      Yes.

(18)     Q.      Next is what purports to be an X-ray

(19) report for Main Street Radiology.  The exam date

(20) is 11/2 of 2020.

(21)             Do you have that, sir?

(22)     A.      It's the right hip.

(23)     Q.      Well, it's actually bilateral hips.

(24) They mention the right hip.  I think it was done

(25) on both hips.  I think it was done on both hips.
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(2) Because it says exam name, X-ray hip bilateral.

(3) Then there's mild right hip degenerative changes.

(4) That's the report I'm referring to.  I'm just

(5) wondering if you have that one right now.

(6)     A.      Yes.  It says November 2nd of 2020,

(7) correct?

(8)     Q.      Yes, sir.

(9)     A.      Yes, I have that one.

(10)     Q.      Next is a University Orthopedics'

(11) report dated November 12th of 2020.

(12)             Do you have that, sir?

(13)     A.      Yes.

(14)     Q.      Next is another University

(15) Orthopedics' report dated December 11th of 2020?

(16)     A.      Yes, I have that.

(17)     Q.      Next is another University

(18) Orthopedics' report dated January 20th of 2021?

(19)     A.      Yes, I have that.

(20)     Q.      Next is a University Orthopedics'

(21) report dated April 9th of 2021.  It's a different

(22) type of format, but do you have that report of

(23) April 9th of 2021?

(24)     A.      Yes.

(25)     Q.      Next is another University
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(2) Orthopedics' report of July 13th of 2021?

(3)     A.      Yes.

(4)     Q.      Next, the same for September 21st of

(5) 2021?

(6)     A.      Yes, I have that.

(7)     Q.      Next is what is I guess it's part of

(8) the operative report.  Mine is probably not the

(9) full operative report because it starts with a

(10) description of the procedure done and it looks

(11) like it might be page two.

(12)             But do you have the operative report?

(13)     A.      Umm, yes, I do have two operative

(14) reports.  Let me see which one that is.  But I do

(15) have two operative reports.  The first operative

(16) report is three pages long, and the second

(17) operative report is also three pages long.

(18)     Q.      Would page two of both of those

(19) reports start off with the words left total hip

(20) arthoplasty?

(21)     A.      (Perusing).  Only the first -- I

(22) think only the first operative report starts off

(23) with that on the second page.

(24)     Q.      So there is a second operative

(25) report.  Are both those operative reports relating
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(2) to the same surgical procedure that was performed,

(3) Doctor?

(4)     A.      They both refer to the left hip.

(5)     Q.      Were they both done in September of

(6) 2021?

(7)     A.      No, one was done September 10th of

(8) 2021; and the second was December 11th of 2023.

(9)     Q.      All right, I don't have that.

(10)             Just finishing up, do you have a

(11) University of (sic) Orthopedics' report dated

(12) October 15th of 2021?

(13)     A.      Yes.

(14)     Q.      And then there's one for November

(15) 19th of 2021?

(16)     A.      Yes.

(17)     Q.      That, Doctor, is all the records that

(18) I received pursuant to an authorization.

(19)             So other than the first page of what

(20) I assume is the September 10th surgical report and

(21) the December of 2021 (sic) surgical report --

(22)                  MR. TEMPLE:  2023, Scott.

(23)                  MR. GUMPERT:  I'm sorry, 2023.

(24)             Thank you.

(25)     Q.      -- the December of 2023 surgical
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(2) report, what, if any, documentation do you have in

(3) front of you that I do not have?

(4)     A.      There are office visits that extend

(5) into 2024; both with either my name and there's

(6) also the name of Dr. DeMarco.  So I would say that

(7) you are missing a significant amount of medical

(8) records.

(9)     Q.      Wonderful.

(10)     A.      What was the date of your request for

(11) medical records?

(12)     Q.      I'm not sure to be honest, Doctor,

(13) when the authorization was processed.  I don't

(14) know if there was a further authorization

(15) processed.  I'm not sure what you received and

(16) what was provided.  I know that in the records

(17) that were provided, I was only given two pages of

(18) the September -- it's not dated because I only got

(19) the back two pages.  And I only have one operative

(20) report.  So I know I'm missing certain documents

(21) in here.

(22)             And as far as the subsequent one,

(23) that I can't speak to because I'm not sure.  You

(24) know, without seeing them, I don't know where they

(25) are in relation to the service of the
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(2) authorization.

(3)     A.      Okay.

(4)     Q.      But putting that aside for the

(5) moment, is there also any sort of intake

(6) documentation that's created when you see a new

(7) patient?

(8)     A.      Yes, there usually is; and there is

(9) in this case.

(10)     Q.      You have an intake document in front

(11) of you?

(12)     A.      Yes.

(13)     Q.      That was obviously filled out at the

(14) time of the initial visit, correct?

(15)     A.      Yes.

(16)     Q.      It was filled out by the plaintiff?

(17)     A.      It's filled out by the plaintiff.  If

(18) they have issues with a language, it may be

(19) written by a translator.  But it is written either

(20) by the patient or under their supervision.

(21)     Q.      In that intake form, you gather

(22) certain information about the patient, past

(23) medical history, et cetera, correct?

(24)     A.      Correct.

(25)     Q.      Is there also information gathered as
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(2) to who referred Ms. Quezada to you?

(3)     A.      It may be present in this intake.

(4) I'm going to review it to see if it is (perusing).

(5) I don't actually see a referral source in this

(6) intake.

(7)     Q.      Like I said, I don't have it in front

(8) of me, Doctor.  So I apologize.  But is it like

(9) the form doesn't have a line for a referral or is

(10) there a space there for it which has been left

(11) blank?

(12)     A.      (Perusing).  I do not see a space for

(13) it in this form.

(14)     Q.      Is it the usual practice for

(15) University Orthopedics to elicit that information

(16) when you get a new patient as to who referred him

(17) or her?

(18)     A.      Umm, it is something that may be

(19) documented in the chart but not always.

(20)     Q.      Roughly out of a hundred percent of

(21) your patients that come in, what percentage would

(22) it be documented?

(23)     A.      I don't know to be honest with you.

(24)     Q.      So would there be any other

(25) documentation perhaps that's not in front of you
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(2) -- correspondence or any further documentation --

(3) that would show how Ms. Quezada came to visit you

(4) or was referred to you; is there anything else

(5) that you may not have in front of you?

(6)     A.      No, I believe it would be either in

(7) the intake or in the initial evaluation.  I just

(8) don't see a referral source for this patient.

(9)     Q.      Doctor, in your recordkeeping, do you

(10) have a system or a program -- I should let

(11) Mr. Temple ask this question because he's better

(12) at it than me -- but do you have some sort of a

(13) program or an app or some sort of a computer

(14) thingy whereby you keep your records in a certain

(15) manner

(16)     A.      We do have electronic medical

(17) records, and this chart is a printout from those

(18) electronic medical records.

(19)     Q.      Are these records kept in a database,

(20) on a hard drive, in a cloud or something else I

(21) don't know what I'm talking about?

(22)     A.      Yeah, I mean, I don't know how

(23) they're stored but there is storage of the

(24) records.

(25)     Q.      So if someone in your office was to
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(2) get an authorization to release medical records --

(3) a chart, these reports, et cetera -- they would

(4) have to go into some area and select or print out

(5) certain records and then send those to requesting

(6) entity; is that correct?

(7)     A.      Yes, they have something that I never

(8) personally have done myself, but the staff will

(9) enter the patient's electronic chart and basic

(10) printout.

(11)     Q.      So like I said, I don't know what

(12) they are as far as subsequent reports that I don't

(13) have.  But is there any sort of protocol or office

(14) policy of why when this particular authorization

(15) was received we were not provided -- well, I

(16) shouldn't say we -- I was not provided with any of

(17) the intake documentation or like the two operative

(18) reports and the first page of the one operative

(19) report; is there a reason why procedurally your

(20) office would not have provided all that

(21) documentation in one dump as it were?

(22)     A.      I don't see a reason why that would

(23) have happened.  The chart would have been printed

(24) to the date of the request.  Again, I don't know

(25) what the date of the request was; but I don't
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(2) really know why you only have one page of the

(3) operative report.  I don't know if it's a fault on

(4) my end or if it was something that was lost on the

(5) other end, but sounds like you have the chart.

(6)     Q.      Like I said, we'll work with what we

(7) have right now.

(8)                  MR. TEMPLE:  Scott, just for a

(9)             second -- let's just go off the

(10)             record for a moment please, Grace.

(11)                  (Whereupon, a discussion was

(12)             held off the record.)

(13)     Q.      Doctor, we're going to back to what

(14) documents I do have.

(15)             This is the statement of account.

(16) Now, you said it's three pages.  I have two pages

(17) here.  But in any case, what I say is the first

(18) page, it's got the statement date of 12/27/21.

(19)             Do you have that, Doctor?

(20)     A.      The statement date that I have in my

(21) chart is January 28th of '26.  I believe this

(22) chart was just printed in preparation for today's

(23) deposition.  So I would have the most current

(24) statement date.

(25)     Q.      Well, can you tell me on your
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(2) statement -- since it obviously is the most

(3) current one -- when was the last date of service

(4) University Orthopedics had with Ms. Quezada?

(5)     A.      November 26th of 2024.

(6)     Q.      Can you tell me how many visits there

(7) are between the last thing I have which is

(8) November 19th of 2021 and the last thing you have

(9) in your statement of November of 2024 I think you

(10) said?

(11)     A.      Obviously I'll leave out the X-ray

(12) encounters, but as far as office visits, it would

(13) be one, two, three -- about 18 times in the

(14) office.  I am not counting the encounters during

(15) the surgery, but that is how many times she was

(16) seen in the office since November of 2021.

(17)                  MR. O'SULLIVAN:  How many

(18)             encounters after November of 2021?

(19)                  THE WITNESS:  I think it was 18.

(20)             Let me count that again.  Yeah, I

(21)             believe 18 times.

(22)                  MR. O'SULLIVAN:  Since November

(23)             of 2021?

(24)                  THE WITNESS:  That's November of

(25)             '21, yes.
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(2)     Q.      Sir, based on mine -- which is

(3) November of 2021 -- it has a total amount billed

(4) at $9808.16 and the amount received is $3,779.60.

(5)             In any case, Doctor, your billing

(6) statement which was just generated, can you tell

(7) me what the total amount billed by University

(8) Orthopedics is currently?

(9)     A.      Yes, it's $20,639.69.

(10)     Q.      From November 19th of 2021 up to the

(11) last entry you have in November of 2024, in

(12) addition to office visits, are there any billing

(13) entries for X-rays or diagnostic testing or any

(14) sort of testing, anything in addition to office

(15) visits that may have been listed that I don't have

(16) in my billing statement?

(17)     A.      Yes, there are X-rays.  There is an

(18) injection, and there are surgical billings

(19) included.

(20)     Q.      The X-rays, were they taken in your

(21) office?

(22)     A.      The ones in the statement of account

(23) would have been taken in my office.

(24)     Q.      As a matter of procedure, would a

(25) report be generated for that?
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(2)     A.      Usually the interpretation of the

(3) X-rays, it would be found in the progress note for

(4) that visit.

(5)     Q.      So there wouldn't be a separate X-ray

(6) report; it would be embedded into the office visit

(7) in which it was reviewed?  Is that what you're

(8) saying, Doctor?

(9)     A.      Yes, usually.  Sometimes there may be

(10) a separate report depending upon the time that the

(11) X-ray was read, but usually it is somewhere in the

(12) body of the visit.

(13)     Q.      Are any of the X-rays ever

(14) outsourced?

(15)     A.      In this particular case, yes, the

(16) patient did have X-rays performed at a radiology

(17) facility.

(18)     Q.      Just so I could get some context,

(19) Doctor, do you see a Main Street Radiology report

(20) for Maria Quezada dated 11/2 of 2020 addressed to

(21) Dr. Charles DeMarco?

(22)     A.      So the X-ray report?

(23)     Q.      Is that on your screen right now?

(24)     A.      Oh, I'm sorry.  Yes.

(25)     Q.      So that would be an outsourced X-ray
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(2) report that ended up in your file?

(3)     A.      That is correct.

(4)     Q.      Before we get into this one, just so

(5) I can clean this up a little, the X-rays that are

(6) in the billing, subsequent to November of 2021, do

(7) you know if those had separate reports generated

(8) or if they're just in the notes?

(9)     A.      (Perusing).  Yeah, they refer to the

(10) office visit of April 7th of 2022 where the

(11) patient was seen by Dr. DeMarco and X-rays were

(12) performed in the office, and he does have an

(13) interpretation of the X-ray report in his progress

(14) note.

(15)     Q.      Is there a stand-alone report

(16) attendant to that progress note; in other words,

(17) was there a report generated, an X-ray report

(18) itself that is part of the chart?

(19)     A.      There is no separate X-ray report.

(20) The X-ray report is embedded in the body of the

(21) visit.

(22)     Q.      Are the X-ray films that are taken

(23) internally by University Orthopedics still kept by

(24) University Orthopedics?

(25)     A.      Yes, these X-rays -- which I believe
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(2) are likely to be digital -- should still be the

(3) database.

(4)     Q.      Did you review those digital X-rays

(5) prior to testifying here today?

(6)     A.      I did not review them in the recent

(7) past.  I did review them during my treatment of

(8) the patient.

(9)     Q.      Let me finish up just the billing

(10) piece of this.  On the second page of my billing

(11) statement, which is 2021, at the bottom it says

(12) under the patient name, Quezada, Maria, and

(13) there's an asterisk and then it says service due

(14) from insurance.

(15)             Does your chart or your record

(16) indicate if you were paid and, if so, how you were

(17) you paid for your services rendered on

(18) Ms. Quezada?

(19)     A.      I'm sorry, it's on the screen right

(20) now.

(21)     Q.      I hope it's on the screen.  Where it

(22) says the amount of billing, it says please pay

(23) this amount -- 0.00 --

(24)     A.      Yes.

(25)     Q.      And to the left it says Quezada,
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(2) Maria, and then there's an asterisk below that,

(3) service due from insurance.

(4)             I'm just trying to figure out how you

(5) were paid and if you were paid, et cetera.

(6)     A.      Yeah, so I believe that this was an

(7) injury sustained at work.  So it would fall under

(8) the Workers' Compensation Fee Schedule for

(9) reimbursements.

(10)     Q.      So you billed and were reimbursed for

(11) your services by Workers' Compensation?

(12)     A.      That is correct.

(13)     Q.      So there's no indication that this

(14) was covered by, your treatment -- you being

(15) University Orthopedics -- was covered by private

(16) insurance or a lien was issued or anything like

(17) that; is that correct, Doctor?

(18)     A.      That is correct.  There was no lien

(19) or there was no private insurance involved in the

(20) reimbursement process.

(21)     Q.      And just as a general predicate, in

(22) this treatment, Ms. Quezada became a patient and

(23) at some point you sought authorization to perform

(24) surgery to her left hip, correct?

(25)     A.      Correct.
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(2)     Q.      Is the normal procedure when a matter

(3) is being processed through Workers' Compensation

(4) that you have to submit a written request for

(5) authorization to perform the surgery so that you

(6) get paid for it?

(7)     A.      A request was submitted and the

(8) surgery I believe was authorized.

(9)     Q.      Let me go back.  You mentioned two

(10) surgical reports; one for September of 2021 and

(11) one for December of 2021 (sic).  Are we --

(12)                  MR. TEMPLE:  '23.

(13)     Q.      2023, sorry.  Did you do two surgical

(14) procedures on the patient?

(15)     A.      Yes.

(16)     Q.      Okay, interesting.

(17)             Did you seek a separate request to

(18) get authorizations to do each of those procedures

(19) from Workers' Compensation?

(20)     A.      Yes.

(21)     Q.      Are those requests part of the file

(22) that you have in front of you?

(23)     A.      Yes, the requests would be in the

(24) plan (phonetic) section of the office visit

(25) report, and it would be in these records.
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(2)     Q.      In these notes you say you're going

(3) to request an authorization.  But isn't there a

(4) full form that has to be submitted to Workers'

(5) Comp?

(6)     A.      There are for Workers' Compensation

(7) forms that are submitted I believe through the

(8) portal, but that is not something that's kept in

(9) my records.

(10)     Q.      You do not have in your records --

(11) either the chart or whatever for University

(12) Orthopedics -- you don't have the forms that are

(13) sent to ask for authorization for surgery from

(14) Workers' Comp?

(15)     A.      I do not have those in the records in

(16) front of me.  I believe that they're something

(17) that can be accessed through the portal, but it's

(18) not something that I have in my present records.

(19)     Q.      And just so I'm clear, Doctor -- and

(20) I apologize but I just want to make this clear --

(21) when you say that you don't see them in the

(22) records in front of you, would there be -- I know

(23) they're sent through a portal electronically

(24) through the Workers' Comp Board, but would a copy

(25) somewhere be kept in your record system?
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(2)     A.      I'm not certain.  I would have to

(3) check with my office manager.

(4)     Q.      But in any case wherever they are,

(5) there are actually two; is that correct?

(6)     A.      Well, the request for the surgery is

(7) in this report which is submitted to obtain the

(8) authorization.  I believe it is attached to a

(9) separate Workers' Compensation form that is

(10) submitted with the office note.

(11)     Q.      If it is approved by Workers'

(12) Compensation, is it approved via some sort of

(13) documentation?

(14)     A.      Again, I don't get involved in this.

(15) I would have to check with my office manager.  I

(16) believe it's through the portal.  I don't know if

(17) there's any other way that we are notified; there

(18) may be.

(19)     Q.      I'm just trying to figure out the

(20) procedure here.  So you got a patient that you're

(21) going to request an authorization for surgery.

(22) You do the request to Workers' Comp and it gets

(23) sent through a portal.  Then let's say Workers'

(24) Comp approves it and it says something back to you

(25) through the portal, is it the normal procedure of
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(2) University Orthopedics to make a copy or to do

(3) something with that where it becomes part of your

(4) record to say yes, here, we have approval for the

(5) surgery I'm about to perform on this patient?

(6)     A.      I don't know if it's something that

(7) is downloaded to the insurance system, but it is

(8) something that we probably would submit to the

(9) facility where we're doing the surgery to prove

(10) that it is authorized.  But I don't know if we

(11) actually keep it currently in our office records.

(12)     Q.      Let's move on.  Now I'm showing you

(13) -- you have this as well -- this is an MRI report

(14) of Ms. Quezada.  It's requested by Dr. Katzman and

(15) it's dated April 5th of 2018.

(16)             First of all, do you see that on your

(17) screen and do you that report in front of you,

(18) sir?

(19)     A.      Yes and yes.

(20)     Q.      Did you review this report ever?

(21)     A.      Yes.

(22)     Q.      This is of the left hip.  And that's

(23) the hip that the surgery was done on?

(24)     A.      That is correct.

(25)     Q.      And there is a section down towards
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(2) the bottom where it says labrum.

(3)             Do you see that, Doctor?

(4)     A.      Yes.

(5)     Q.      Where it goes into the musculature?

(6)     A.      Yes.

(7)     Q.      Can you tell me what it says under

(8) labrum?

(9)     A.      There is no discrete labral

(10) (phonetic) tear.

(11)     Q.      And this MRI was done one day less

(12) than a month after the accident.  If I tell you

(13) the accident occurred on March 6th of 2018 and

(14) this exam was performed on April 5th of 2018,

(15) that's like one day less than a month, yeah?

(16)     A.      Yes.

(17)     Q.      At the bottom do you see impression?

(18)     A.      Yes.

(19)     Q.      Then it says below -- the first

(20) sentence below -- it's really the findings:  Left

(21) greater trochanteric bursitis.

(22)             Do you see that, doctor?

(23)     A.      Yes.

(24)     Q.      Can you tell me what left greater

(25) trochanteric bursitis is?
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(2)     A.      Yes, a bursa is a lining of synovial

(3) bursae tissues on the outside of the hip.  A bursa

(4) is a lining of bursae tissues on the outside of

(5) the hip; and when it gets inflamed, it's called

(6) bursitis.  Bursitis can occur on various parts of

(7) the body; but when it's on the trochanteric area

(8) of the hip, it's called a greater trochanteric

(9) bursitis.

(10)     Q.      Greater trochanteric bursitis, is

(11) that necessarily a traumatic injury, is it

(12) degenerative in nature, something else, all of the

(13) above?

(14)     A.      So there's various etiologies and it

(15) may not be traumatic and it can be traumatic.

(16) Trauma can cause a bursitis, but you can also get

(17) a bursitis from say overuse or participating in an

(18) activity that you usually don't do.

(19)             So there are different causes of it

(20) and you really can't tell based on this MRI what

(21) the etiology of the bursitis is.

(22)     Q.      Let me try it this way:  Irrespective

(23) of the etiology, how long does it take for

(24) bursitis to manifest itself?

(25)     A.      It's very variable.  But you can have
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(2) a manifestation of bursitis quite soon after

(3) whatever caused it occurred.  So in other words,

(4) it can literally occur within a day and certainly

(5) within four weeks.

(6)     Q.      It's impossible to tell based on this

(7) MRI to tell when this bursitis first emanated

(8) itself, correct?

(9)     A.      That is correct.  You cannot date the

(10) bursitis based on this MRI.

(11)     Q.      Doctor, I'm going to share something

(12) else here.  I'm going to represent that these are

(13) notes, hospital document thingies from Bellevue

(14) Hospital.

(15)             First of all, can you see it?

(16)     A.      Yes.

(17)     Q.      Bellevue Hospital, this is February

(18) -- no, that's her birthday -- February --

(19)                  MR. TEMPLE:  November 22nd of

(20)             2021, Scott.

(21)                  MR. GUMPERT:  Wait, it's

(22)             February 2nd of '09.

(23)                  MR. TEMPLE:  Sorry, I'm looking

(24)             at the wrong date.  You're exactly

(25)             right; February 2nd of '09.
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(2)                  MR. GUMPERT:  Yeah, the date of

(3)             birth, the admin (sic) date 2,

(4)             February of '09, yeah.

(5)     Q.      So, Doctor, forgive the confusion.

(6) I'm illiterate when it comes to this stuff.

(7)             So I'm representing to you this is a

(8) Bellevue Hospital Center chart that's dated

(9) February 2nd of 2009.

(10)     A.      Yes.

(11)     Q.      And if I scroll down, there's a

(12) clinical note there that talks about various

(13) things.

(14)             So somewhere in the middle it starts:

(15) Today patient states h/a's improved.

(16)             What is h/a?

(17)     A.      H/o?

(18)     Q.      This says h/a apostrophe s.  Do you

(19) see it there?

(20)     A.      Oh, I see that.  I'm not sure.

(21)     Q.      Skipping down a little, chief

(22) complaint is asymmetric joint pains present for

(23) one year, worsening lately --

(24)     A.      Yes.

(25)     Q.      -- comma, notably right shoulder,
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(2) left wrist and PIP joints.

(3)             What's PIP joints?

(4)     A.      The proximal interphalangeal joints

(5) of the fingers.

(6)     Q.      And then there's a comma, bilateral

(7) hips.

(8)             Do you see that?

(9)     A.      Yes.

(10)     Q.      So would it be fair to say that back

(11) in -- what did I say 2009, is it?

(12)     A.      Yes.

(13)     Q.      Yeah, in 2009 that the patient,

(14) Ms. Quezada, was making complaints about joint

(15) pain, including in both her hips, right?

(16)     A.      Yes.

(17)     Q.      Well, the bursitis that is seen in

(18) the MRI report we looked at just before this had

(19) existed going back to 2009 and being part of the

(20) cause for her pain in her hips back then?

(21)     A.      I -- we don't -- from this one note,

(22) I don't know the cause of her hip pain.  Certainly

(23) bursitis is a cause of hip pain.  I just don't

(24) know what the cause of her hip pain is for this

(25) visit.
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(2)     Q.      So what you're saying is you can't

(3) tell whether the hip pain that's noted in the

(4) document that I had before if the bursitis that

(5) was found in the MRI did preexist the accident of

(6) March of 2018, correct?

(7)     A.      So as I said, you can't date the

(8) offset of the bursitis on the MRI scan.  You would

(9) rely on a patient's history as far as when the

(10) offset of the bursitis would be.

(11)     Q.      And then just the last sentence on

(12) this and then I can move on, after pain in her

(13) bilateral hips:  Has self-injected steroid

(14) medication sent to her from Ecuador with minimum

(15) relief.

(16)             Do you see that, Doctor?

(17)     A.      Yes.

(18)     Q.      For a person who might have bursitis

(19) at that time, would that sort self-injected

(20) steroid medication from Ecuador be contraindicated

(21) by you as a physician; if you were aware, would

(22) you tell her to do that?

(23)     A.      Steroids can help with bursitis.

(24) Now, I don't know of her history.  I don't know if

(25) this is something that she's done before under the
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(2) supervision of a physician.  So I really can't

(3) comment on this; other than if the patient never

(4) did it before, it's best to be something that

(5) should be coached on how to do.

(6)     Q.      We're back to your records, Doctor.

(7)             Now I have on the screen the initial

(8) evaluation report, correct?

(9)     A.      Umm --

(10)     Q.      Do you see that, Doctor?

(11)     A.      Yes, I would not say it's mine; I

(12) believe it's Dr. DeMarco's.

(13)     Q.      You jumped my question, Doctor.

(14)             And this is University Orthopedics'

(15) initial evaluation reported dated October 6th of

(16) 2020, correct?

(17)     A.      Correct.

(18)     Q.      And that would indicate that this was

(19) first time that Maria Quezada was seen by anyone

(20) with University Orthopedics?

(21)     A.      That is correct.

(22)     Q.      And in fact, based on the signature,

(23) the electronic signature, she was seen by

(24) Dr. Charles DeMarco; is that correct?

(25)     A.      That is correct.
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(2)     Q.      And as part of the normal procedure

(3) and based on your review of this report kept in

(4) the normal course of business by University

(5) Orthopedics, was a past medical history taken?

(6)     A.      The past medical history would have

(7) been filled out by the patient in the intake form.

(8)     Q.      Which we don't have.  But is it also

(9) if you look to the end of the third line of the

(10) initial evaluation, there is a reference about

(11) past medical history?

(12)     A.      Yes, that's a synopsis of her

(13) history; but there is also an intake, a

(14) more-entailed questionnaire.

(15)     Q.      Do you have that intake -- I know we

(16) don't have it, Doctor -- but do you have that in

(17) front of you?  I know we talked about the referral

(18) part, but do you have the past medical history

(19) part of that intake referral (sic)?

(20)     A.      Yes.

(21)     Q.      Is there a past medical history

(22) section?

(23)     A.      Yes.

(24)     Q.      What does that say?

(25)     A.      They checked off the section for
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(2) asthma and there's a wrote-in of cholesterol and

(3) gastric problems due to pain medications.

(4)     Q.      Anything else, Doctor?

(5)     A.      That's it for past medicals.  There's

(6) a past surgical history also.

(7)     Q.      Okay, we'll get to that in a second.

(8)             So Dr. DeMarco starting at the end of

(9) the third line after the date of the accident, it

(10) says:  The past medical history is significant for

(11) asthma, hypercholesterolemia (phonetic) something

(12) and gastritis?

(13)     A.      Yes.

(14)     Q.      Based on your review of the intake

(15) form, that would be an accurate recitation of what

(16) Dr. DeMarco put in the report from the intake

(17) form, right?

(18)     A.      Yes.

(19)     Q.      In any place on that intake form or

(20) in anything you have -- including this initial

(21) evaluation report -- does Ms. Quezada ever tell

(22) you that going back to 2009 at Bellevue Hospital

(23) she made complaints about pain in both her hips,

(24) including the left hip?

(25)     A.      I do not believe there is any
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(2) notation in my records of a visit in 2009 for a

(3) hip condition.

(4)     Q.      Is there any notation that in her

(5) past history she said that in 2009 because of the

(6) pain in both her hips -- including the left hip --

(7) she self-injected steroids that were given to her

(8) from some guy in Ecuador?

(9)     A.      Well, I -- she self-injected a

(10) steroid for pain.  I don't know if it's

(11) specifically for the hip or her generalized pain

(12) complaints, but she did inject something.  We

(13) don't really know what that is, but she did report

(14) that it was steroids.

(15)     Q.      Yes, she reported it to Bellevue.

(16)             My question is simply:  Did she ever

(17) talk about any of this past history; when she went

(18) to you guys in October of 2020 for the first time

(19) and you asked her about her past medical history,

(20) did she ever talk about her left hip pain, right

(21) hip pain, joint pain, et cetera or anything about

(22) her past medical history?

(23)     A.      No, she did not discuss the prior

(24) history of hip pain when she presented to our

(25) office.
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(2)     Q.      There's also in this report an

(3) explanation of the mechanics of how the accident

(4) happened.

(5)             Do you see that right after the thing

(6) that was --

(7)     A.      Yes.

(8)     Q.      -- translated through a Spanish

(9) translator?

(10)     A.      Yes.

(11)     Q.      Where was that information obtained

(12) from, if you know, Doctor?

(13)     A.      Again, this is a visit of

(14) Dr. DeMarco.  But this basically is Dr. DeMarco

(15) was likely asking the patient via the translator

(16) how the accident happened

(17)     Q.      Is that version in the intake report

(18) that you just referred to when you were looking at

(19) the past medical history?

(20)     A.      (Perusing).  Umm, there is a section

(21) where a question is asked how did the accident

(22) happen.  And what is written down is:  Was

(23) breaking down a wall and to keep from letting

(24) other co-worker, she pulled a piece of wall back

(25) and fell from the force of it.
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(2)             That was what was written out.

(3)     Q.      Is it the normal practice of

(4) Dr. DeMarco and University Orthopedics to take

(5) that information and put it into the body of the

(6) initial evaluation?

(7)     A.      Well, you would have to ask

(8) Dr. DeMarco how he practices medicine.  But I tend

(9) to ask the patient -- regardless of what they

(10) write in the intake form, I also just ask them

(11) point-blank what happened and I usually document

(12) that in my report.

(13)     Q.      When you gather information that's in

(14) addition to what's in the intake form, other than

(15) putting it into the body of a report such as this

(16) -- October 6th of 2020 -- would there be any notes

(17) or documentation kept separate and aside from this

(18) report?

(19)     A.      No.  If you're referring to

(20) handwritten records, umm --

(21)     Q.      Any records; handwritten or typed or

(22) anything.

(23)     A.      This would be the entirety of the

(24) chart.  And if there are handwritten notes taken

(25) during the visit, they used to produce the report
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(2) and once the report is produced, the handwritten

(3) notes are usually not kept.

(4)     Q.      So in the intake report, it does not

(5) mention that the patient was working in

(6) demolition, correct?

(7)     A.      Umm, yes, or above that in a

(8) different section, it says occupation and it is

(9) construction/demolition.

(10)     Q.      Anywhere on that intake report, does

(11) it say that with respect to this accident of March

(12) 6th of 2018 that she slipped on debris?

(13)     A.      (Perusing).  So the slipped on debris

(14) is something that is noted by Dr. DeMarco.  Your

(15) question is you're asking me if it's in the

(16) intake?

(17)     Q.      Yes.

(18)     A.      In this intake, the word debris is

(19) not listed.

(20)     Q.      Oh, actually, yeah, you said that she

(21) was lifting something and she fell.  There's no

(22) mention of falling on debris, correct?

(23)     A.      Yes, there's no mention of debris on

(24) this page of the intake form.

(25)     Q.      And also is there any mention on the
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(2) intake form, the next sentence her left leg got

(3) caught in the handrail?

(4)     A.      No.

(5)     Q.      Does it mention that she was carrying

(6) sheet-block (sic) -- which I think is supposed to

(7) be sheetrock?  That might just be a typo.

(8)     A.      Well, sheetrock is not mentioned on

(9) this page of the intake form.

(10)     Q.      So would it be fair to say, Doctor --

(11) I know you're not Dr. DeMarco but you guys work

(12) together and you know the procedures that

(13) University Orthopedics uses -- would it be fair to

(14) say that the history that Dr. DeMarco put down in

(15) his initial evaluation on October 6th of 2020 was

(16) not gotten from the intake form; that it must have

(17) been gotten from the plaintiff in some other

(18) fashion, either talking to her through the

(19) translator or whatever?

(20)     A.      Yes, I said earlier that's how I

(21) obtain the history, and I do believe that that is

(22) how Dr. DeMarco did it.  But again, I don't know

(23) for certain since I was not present for this

(24) visit.

(25)     Q.      And obviously either you, Dr. DeMarco
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(2) or any medical provider has to rely on the truth

(3) and veracity of the historian who's giving the

(4) history to help determine treatments, diagnosis,

(5) prognosis, et cetera; is it fair to say?

(6)     A.      Well, yeah, we do rely on an accurate

(7) history to help determine the causation in how it

(8) affects the treatments.  The treatment is affected

(9) by the injury.  But as far as the causation, we do

(10) rely on the history.

(11)     Q.      Doctor, is there anything in all that

(12) you reviewed -- including the intake, the reports

(13) by Dr. DeMarco, the reports by you, anything -- is

(14) there anything there that indicates that the

(15) plaintiff told you that she ever had any prior

(16) accident?

(17)     A.      (Perusing).  I'm assuming you're

(18) referring to prior accidents in reference to the

(19) left hip?

(20)     Q.      Well, I don't know what -- I just

(21) want to know if she ever said that she had any

(22) prior accidents at all.

(23)     A.      Well, I -- I'm not certain.  I do

(24) know that she had prior surgeries to her I believe

(25) a shoulder or a knee.  I don't know if they were
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(2) traumatic in origin or not.  Our focus of

(3) treatment was her hip and that may not have been

(4) delved into.

(5)     Q.      Well, I understand that, Doctor, but

(6) my question is somewhat different.

(7)             Those surgeries may or may not -- the

(8) plaintiff may allege that they're related to this

(9) accident.  Okay, fine, that's why we're all here

(10) unfortunately.  But my question is:  Did anyone

(11) from University Orthopedics ever get information

(12) from the plaintiff that she had any prior

(13) incidents before this?  I'm not worried about

(14) which area; just that if she had prior falls,

(15) prior accidents, prior events or anything.  Was

(16) that every relayed to anyone from University

(17) Orthopedics during the course of treatment?

(18)     A.      I would say that the focus of our

(19) treatment in questioning was for her left hip.

(20) Umm, we relied on the intake form for her to note

(21) her prior conditions or injuries.  I just don't

(22) know from the records I have if she's had prior

(23) accidents and to what body parts that may have

(24) been affected.

(25)     Q.      But all I'm asking, Doctor, is:  Is
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(2) it part of the normal procedure -- for

(3) Dr. DeMarco, yourself or anyone else with

(4) University Orthopedics -- to say have you had any

(5) prior accidents?  Now, that doesn't necessarily

(6) mean that the witness (sic) is going to say, you

(7) know, yes, I had an injury to my right hip.  They

(8) just might have said I had an auto accident, I was

(9) in a glider and I fell down without even

(10) mentioning an injury.

(11)              I just want to know very simply,

(12) Doctor:  Did Ms. Quezada ever tell anyone with

(13) University Orthopedics that she had any prior

(14) accidents?  That's it.

(15)     A.      I don't see in my records any

(16) notation that I referenced to any prior accidents.

(17) Again, I'm not certain if that was even asked.  We

(18) are very focused on her left hip.  And unless

(19) there was something that had an impact on her left

(20) hip, it may not have been delved into.

(21)     Q.      So as you sit here today, Doctor,

(22) you're not sure if University Orthopedics ever

(23) asked whether she had any prior incidents,

(24) correct?

(25)     A.      Other than to the hip, I'm not
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(2) certain if that question was asked.

(3)     Q.      But as I said, Doctor, I'm not even

(4) saying whether it's to the hip or not.

(5)             In your report, in your treatment,

(6) you are sometimes asked to give a causal

(7) connection, correct?

(8)     A.      Yes.

(9)     Q.      And in this case did you try to

(10) ascertain a causal connection of the plaintiff's

(11) left hip complaints related to this accident of

(12) March 6th of 2018?

(13)     A.      Yes.

(14)     Q.      What did you find?

(15)     A.      I believe that her left hip injury

(16) was cause-related to this accident.

(17)     Q.      When you made that determination,

(18) were you aware whether the plaintiff had any other

(19) accidents prior to this?

(20)     A.      Again, other than the hip as far as I

(21) can tell, that was not asked.  I was not aware of

(22) that, records from 2009, which I did not believe

(23) was traumatic in origin.  But, umm, she was asked

(24) by Dr. DeMarco of her past medical history, which

(25) she reported -- she did document surgeries in her
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(2) intake form.  But other than that, I'm not certain

(3) if she had any other areas of injury previous to

(4) this accident.

(5)     Q.      Do you see a record in front of you

(6) that has a black line that's inside that says

(7) history of present illness?

(8)     A.      Yes.

(9)     Q.      I'm going to represent to you that

(10) this is the Elmhurst Hospital Emergency Room

(11) record.  It's actually 1449 pages.  And I promise

(12) you I'm not going to go through each page; I'm

(13) only going to go through one or two.

(14)     A.      Great, thank you.

(15)     Q.      You have no idea how thankful I am.

(16)             It's a simple question, Doctor, do

(17) you see history of present illness?

(18)     A.      Yes.

(19)                  MR. GUMPERT:  It's on page 1396

(20)             of 1449, if that helps with anyone.

(21)     Q.      The second sentence of the history of

(22) present illness:  Patient attributes pain to

(23) accident at work where she fell.

(24)     A.      Yes.

(25)     Q.      And I would represent to you that
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(2) this was the next day that she went to the

(3) emergency room, which are contained in

(4) Dr. DeMarco's history.

(5)              Okay?

(6)     A.      Yes.

(7)     Q.      The next sentence:  Pain started

(8) then, and two weeks later had another mechanical

(9) (phonetic) fall onto left lower back -- I think

(10) that is -- left lower back pain radiates down left

(11) leg.

(12)             Now, Doctor, just very directly, is

(13) there anything in your file, Dr. DeMarco's records

(14) or your records, anything at University

(15) Orthopedics where the plaintiff ever told you that

(16) she had two falls within two weeks of each other?

(17)     A.      No.  Again, if it involved the hip,

(18) it would be something that I would want to be

(19) aware of.  But it was an injury to the back and it

(20) likely would not have been something that we would

(21) have questioned or pursued.  I was not aware.  To

(22) answer your question, I was not aware of the

(23) subsequent injury.

(24)                  MR. YAKAITIS:  Nothing says

(25)             injury, Doctor.
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(2)     A.      (Continuing).  Well, fall.  It states

(3) the capital (phonetic) fall onto the left lower

(4) back.

(5)                  THE WITNESS:  You're correct, it

(6)             does not say injury.

(7)     Q.      Doctor, you said it's a subsequent

(8) fall.  Doctor, I represent to you that this

(9) history was taken on March 7th of 2018.  The

(10) accident that brought us all together here is

(11) March 6th of 2018.

(12)             First of all, if she states she fell

(13) and then two weeks later she had another

(14) mechanical fall onto her left lower back, then

(15) that first fall would have been prior to the

(16) accident fall, correct, just based on the

(17) timeline?

(18)     A.      Yeah, I'm sorry, can you just remind

(19) me of the date of this record?

(20)     Q.      March 7th of 2018.  The accident is

(21) March 6th of 2018.  So if she said she had a fall

(22) and then two weeks later had another mechanical

(23) fall, that would have to be that it happened

(24) before; two weeks before, correct?

(25)     A.      Yes, so this record was generated a
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(2) day after the accident?

(3)     Q.      Yes, sir.

(4)     A.      And you say she fell at work and two

(5) weeks later had another mechanical fall.  It

(6) doesn't seem to make sense because she attributes

(7) the pain to the work accident that occurred

(8) yesterday and then two weeks later -- so I really

(9) can't make sense of this note to be honest with

(10) you.

(11)     Q.      Let me try it this way.  It says at

(12) the start of that in the sentence before:  Patient

(13) attributes pain to accident at work where she

(14) fell.  The pain started then and two weeks later

(15) had another mechanical fall onto the left lower

(16) back.

(17)             That record doesn't say what pain she

(18) suffered at the first fall, correct?

(19)     A.      Well, she's attributing her lower

(20) back pain.

(21)     Q.      Had another mechanical fall onto her

(22) left lower back, but the first fall she attributes

(23) pain to the accident at work where she fell.  Pain

(24) started then and two weeks later had a mechanical

(25) fall on her left lower back.
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(2)             Am I reading that correctly, Doctor?

(3)     A.      Yes, you are.

(4)     Q.      So there is no attribution of where

(5) the pain is for the first fall; is that correct?

(6)                  MR. YAKAITIS:  The record speaks

(7)             for itself, Counsellor.

(8)                  MR. GUMPERT:  No, no, no, wait,

(9)             I'm getting there.  Wait, you're

(10)             going to like this, Paul; I promise.

(11)                  MR. YAKAITIS:  Scott, I like

(12)             everything you do.

(13)     Q.      Doctor, there's no specific pain to a

(14) specific area with respect to the first fall; is

(15) that correct, yes or no?

(16)     A.      I think she's referring to her lower

(17) back pain.

(18)     Q.      For the second fall.

(19)     A.      So she -- if we go back, presents

(20) with --

(21)     Q.      With pain.

(22)     A.      LBP, which is lower back pain; and

(23) she attributes that pain to the accident at work

(24) where she fell.

(25)     Q.      Well, correct.
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(2)                  MR. TEMPLE:  Doctor, are you

(3)             missing something that's in that

(4)             first sentence?  Can you see the

(5)             screen?  Presents with lower back

(6)             pain times one month.  Do you see --

(7)                  THE WITNESS:  Yes.

(8)                  MR. TEMPLE:  So as of March 7th

(9)             of 2018, she presented to a hospital

(10)             complaining of pain that she had in

(11)             her lower back for over a month; is

(12)             that correct?

(13)                  THE WITNESS:  If the record is

(14)             accurate, that is correct.

(15)     Q.      Doctor, I'm now showing page 1359 of

(16) 1449 of the Elmhurst Hospital Emergency Room

(17) records.

(18)             Okay?

(19)     A.      Yes.

(20)     Q.      And you see assessment and plan?

(21)     A.      Yes.

(22)     Q.      That says:  37-year-old female, PMH

(23) -- do you know what that means -- oh, past medical

(24) history of asthma and depression, presents to ED

(25) complaining of worsening back and left leg pain,
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(2) status post two mechanical falls over a four-month

(3) period.

(4)             Do you see that, Doctor?

(5)     A.      Yes.

(6)     Q.      That again indicates two falls,

(7) correct?

(8)     A.      That is correct.

(9)     Q.      And she's complaining of pain to her

(10) back and her left leg?

(11)     A.      Yes.

(12)     Q.      And that left leg could include the

(13) hip area, agreed?

(14)     A.      No, the leg is specifically the area

(15) between the knee and the ankle and would not

(16) include the hip.

(17)     Q.      Do you think that if Ms. Quezada had

(18) pain in her hip, through a Spanish interpreter,

(19) she would know enough to limit it between the knee

(20) and the ankle and not say from the hip to the

(21) knee?

(22)     A.      We're admitting there's a problem

(23) with translations?

(24)     Q.      No, I'm just curious.  I mean --

(25)     A.      Again, from a medical point of view,
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(2) I'm just explaining to you what a leg refers to.

(3) Umm, if they said left lower extremity, it would

(4) include the entire extremity including the hip;

(5) but this specifically says the left leg.

(6)     Q.      So in any case, Doctor, the plaintiff

(7) at the emergency room the day after the accident

(8) complained of two falls.  This one over a

(9) four-month period and the other one over a

(10) two-week period.  But she complains of two falls.

(11)             My question is quite simple, sir:

(12) Did she ever give a history of two falls to

(13) Dr. DeMarco, you or anyone at University

(14) Orthopedics?

(15)     A.      No, because we were questioning only

(16) with regard to the hip.  We did go into her back

(17) injury or injures.  So that was something that we

(18) likely would not have even asked the patient.

(19) Unless it was an accident that involved the hip,

(20) it would be something that we would not

(21) necessarily be concerned about.

(22)     Q.      Were you guys given -- you guys being

(23) University Orthopedics -- given these Elmhurst

(24) Hospital records?

(25)     A.      No, this is the first time I am
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(2) seeing these records.

(3)     Q.      So would it be fair to say that when

(4) you treated -- you being University Orthopedics --

(5) treated Ms. Quezada, you weren't aware of these

(6) complaints she made the day after the March 6th

(7) accident to the emergency room?

(8)     A.      That is correct.

(9)     Q.      And Dr. DeMarco wouldn't have known

(10) that she made complaints about left leg pain --

(11) status post two mechanical falls over a four-month

(12) period -- when he first examined her in the

(13) initial intake, right?

(14)     A.      Well, he did not document it.  So I'm

(15) assuming that he did not ask the patient that or

(16) she did not volunteer that information to him.

(17)     Q.      So he was unable to determine -- like

(18) you just did -- that the left leg pain only had to

(19) do between the knee and the ankle when he was

(20) never told that she had left leg pain at all

(21) prior, at least four months or two weeks prior to

(22) this accident; is that correct?  You guys were

(23) never told that?  That's all I need to know.  Were

(24) you guys ever told she had a prior fall that gave

(25) her left leg pain?
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(2)     A.      No, I was not aware of that.  I do

(3) not believe Dr. DeMarco was either.

(4)     Q.      When you did the September surgery,

(5) Doctor, where was that done?

(6)     A.      At Mount Sinai Hospital of Queens.

(7)     Q.      And you performed that surgery at

(8) Mount Sinai Hospital of Queens?

(9)     A.      Yes.

(10)     Q.      And that was done on September 2nd

(11) (sic) of 2021?

(12)     A.      No, on September 10th of 2021.

(13)     Q.      As part of that, would there have

(14) been a pre-operative exam done?

(15)     A.      There would have been an exam done

(16) actually in the operating room, as well as exams

(17) performed in the office.

(18)     Q.      Doctor, can you see the Mount Sinai

(19) medical records?

(20)     A.      Yes.

(21)     Q.      And this is for Ms. Quezada?

(22)     A.      Yes.

(23)     Q.      Where the surgery was done?

(24)     A.      Yes.

(25)     Q.      And I'm representing that this is
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(2) page 128 of 170 pages.

(3)             Okay?

(4)     A.      Okay.

(5)     Q.      As part of the procedure, would she

(6) have gone for an ambulatory surgery pre-surgical

(7) testing done?

(8)     A.      Umm, some patients do go through

(9) pre-surgical testing and some do not.  I just

(10) don't recall.  I don't have those hospital records

(11) with me.  But I believe she did because this is a

(12) pre-surgical testing form.  So the answer is yes.

(13)     Q.      And we're looking at a form generated

(14) as a result of this pre-surgical testing, yes?

(15)     A.      That is correct.

(16)     Q.      And if you go right below the gray

(17) border that says the surgical/pre-surgery test, it

(18) says patient as of visit, continued.  And then it

(19) says scoliosis, wedge compression fracture of

(20) T7-T8 vertebra.

(21)             That's a history provided by the

(22) plaintiff for this pre-surgical testing, Doctor;

(23) is that what is relayed there?

(24)     A.      To be honest, I can't tell from this

(25) one page.  I don't know if that is a history
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(2) provided by the patient, but more than likely it's

(3) maybe something that was picked up on a chest

(4) X-ray and documented here.  But I really can't

(5) tell how they came up with this diagnosis based on

(6) this part of this page.

(7)     Q.      Do you see at the extreme right-hand

(8) side it says provider?

(9)     A.      Yes.

(10)     Q.      Do you know what that means with

(11) respect to these findings?

(12)     A.      This source was the provider.

(13)     Q.      Whom would that be?

(14)     A.      We would have to go to the end of the

(15) document to see who that is.  Umm --

(16)     Q.      This is the medications.

(17)     A.      That is a Jennifer Wang.  I'm not

(18) sure that she's the actual provider.  And to be

(19) honest with you, I don't know when they say

(20) source, provider, I don't know if it's the actual

(21) person that signed this report or the person that

(22) read the diagnostic study.

(23)     Q.      At any point when Ms. Quezada became

(24) a patient at University Orthopedics, did she ever

(25) tell anyone -- Dr. DeMarco, you or anyone else --
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(2) that she suffered a wedge compression fracture at

(3) T7-T8?

(4)     A.      I don't -- from what I recall of my

(5) review, I did not see that documented anywhere in

(6) our records.

(7)     Q.      Now, this is page 97 of 170 of the

(8) Mount Sinai records, Doctor.  And this is taken

(9) the date of the surgery, right, September 10th of

(10) 2021?

(11)     A.      Yes.

(12)     Q.      Do you see the section that says

(13) screenings?

(14)     A.      Yes.

(15)     Q.      Tell me when that's done and what the

(16) importance is of having these screenings and when

(17) they're done in relation to the surgery itself.

(18)     A.      I believe this may -- again, I don't

(19) see a provider.  It's something that I believe the

(20) nurse may have generated.

(21)     Q.      Do you see where it says Braden Scale

(22) right below row (phonetic) name?

(23)     A.      See, I have trouble reading that.

(24)     Q.      Up here, Braden Scale age greater

(25) than eight?
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(1)        -Steven John Touliopoulos, MD-

(2)     A.      Yes.

(3)     Q.      What's the Braden Scale?

(4)     A.      Again, it's something that the nurses

(5) use.  I believe that it's to assess risk of

(6) development of ulcers; like to keep an eye on skin

(7) breakdown.  And again, that's something that the

(8) nurses would be concerned about.

(9)     Q.      Would this be done before or after

(10) the surgery?

(11)     A.      This likely would have been done

(12) before the surgery.

(13)     Q.      Sir, under the Braden Scale, it says

(14) -- going down on the left-hand side -- sensory

(15) perception, moisture, the third one activity.

(16)             Do you see that, sir?

(17)     A.      Yes.

(18)     Q.      And there's an entry next to that

(19) which says what?

(20)     A.      Walks frequently.

(21)     Q.      And below that, do you see one

(22) mobility?

(23)     A.      Yes.

(24)     Q.      What does it say next to that?

(25)     A.      Slightly limited.
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(2)     Q.      Based on the fact that she walks

(3) frequently and her mobility is only slightly

(4) limited, does it contraindicate her complaints to

(5) you about what she was feeling with respect to

(6) pain, limitations, et cetera?

(7)     A.      Not necessarily.  For this patient,

(8) there may be periods of time where her symptoms

(9) may be worse than other times, where her gait may

(10) be slightly limited on one day and much more

(11) limited on another day.

(12)             So this is just a picture in time and

(13) not necessarily a change for the indications for

(14) her surgery.

(15)     Q.      Is it something to be aware of that

(16) the day that she was going to have surgery on her

(17) hip that she told the nurse that she was walking

(18) frequently and she's only slightly limited in her

(19) mobility?  Would you have been made aware of that

(20) before the surgery started?

(21)     A.      That would have been something that

(22) would have been documented in the chart.  But that

(23) would not have altered the -- again, it would not

(24) have altered the indications for surgery.

(25)     Q.      We're going to your record, Doctor.
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(2) This is the X-ray report that we talked about

(3) before dated November 2nd of 2020.

(4)             Do you see that on the screen,

(5) Doctor?

(6)     A.      Yes.

(7)                  THE WITNESS:  Can we go off the

(8)             record for a second?

(9)                  MR. GUMPERT:  Sure.

(10)                  THE WITNESS:  I just need to use

(11)             the bathroom.

(12)                  (Whereupon, a discussion was

(13)             held off the record.)

(14)                  (Whereupon, a recess was taken.)

(15)                  (Whereupon, the Deposition was

(16)             continued.)

(17)                  MR. GUMPERT:  There's been an

(18)             off-the-record discussion with all

(19)             counsel and with Dr. Touliopoulos.

(20)                  Dr. Touliopoulos has patients

(21)             waiting as we speak and we don't want

(22)             to inconvenience anyone.

(23) *                 So what we've all agreed --

(24)              including Dr. Touliopoulos's -- that

(25)              we are going to suspend questioning
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(2)              at this time.  Plaintiff's counsel

(3)              has agreed to provide us with an

(4)              updated authorization to obtain all

(5)              of Dr. Touliopoulos's and University

(6)              Orthopedics' records.  Upon getting

(7)              those, we will coordinate with

(8)              Dr. Touliopoulos and his office for a

(9)              date convenient to complete this

(10)              deposition in its entirety.

(11)                  I expect it to be a much shorter

(12)             period of time.  I will serve a

(13)             further subpoena on -- I will e-mail

(14)             a further subpoena to him.  It will

(15)             either have a date that we can then

(16)             work on depending on

(17)              Dr. Touliopoulos's convenience; or if

(18)              we have it at that time, I'll put

(19)              that in the subpoena.

(20)                  So at this point, we're going to

(21)             suspend questioning now.  We're going

(22)             to work with Dr. Touliopoulos to

(23)             reschedule once we get all the

(24)             records and we will be able to finish

(25)             this much more quickly than today.
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(2)                  And he can go now and see his

(3)             patients.  That's so stipulated by

(4)             all counsel.

(5)                  MR. O'SULLIVAN:  So stipulated,

(6)             noting that all parties will have the

(7)             right to question the doctor once the

(8)             additional documents are obtained.

(9)                  MR. TEMPLE:  So stipulated with

(10)             the added language of Mr. O'Sullivan

(11)             for the defense of the Kendra Scott

(12)             entities.

(13)                  MR. SMALLETS:  So stipulated for

(14)             the defense of Precise Demolition

(15)             (sic).

(16)                  (Continued on the next page to

(17)             include the jurat.)

(18)

(19)

(20)

(21)

(22)

(23)

(24)

(25)
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(2)                  MR. YAKAITIS:  So stipulated.

(3) *                 Mr. Gumpert, could you just send

(4)              me a request for the authorization

(5)              please?

(6)                  MR. GUMPERT:  Yes, sir.

(7)                  MR. YAKAITIS:  Thank you.

(8)                  (Time noted:  12:40 P.M.)

(9)                   ________________________

(10)                   STEVEN JOHN TOULIOPOULOS, MD

(11)

(12)

(13)

(14)

(15) Subscribed and sworn to

(16) before me this     day

(17) of          , 2026.

(18)

(19) _________________________

(20) NOTARY PUBLIC

(21)

(22)

(23)

(24)

(25)
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(1)

(2)                     I N D E X

(3)

(4) EXAMINATION BY                            PAGE

(5) MR. GUMPERT                                 12

(6)

(7)                  E X H I B I T S

(8)                        NONE

(9)

(10)          REQUESTS AND DOCUMENT PRODUCTION

(11) Pg   Ln

(12) 11   22      Counsel is ordering a copy of the

(13)              non-party witness's transcript

(14) 12   03      Counsel is ordering a copy of the

(15)              non-party witness's transcript

(16) 12   07      Counsel is ordering an electronic

(17)              copy of the non-party witness's

(18)              transcript

(19) 67   23      Deposition is to be continued and

(20)              requesting an updated authorization

(21) 70   03      Asking counsel to make a request for

(22)              the authorization

(23)

(24)                   R U L I N G S

(25)                        NONE
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(1)

(2)               C E R T I F I C A T E

(3)

(4)              I, GRACE NUCCIO, a Shorthand and

(5) Notary Public of the State of New York, do hereby

(6) certify:

(7)

(8)              That, STEVEN JOHN TOULIOPOULOS, MD,

(9) the non-party witness whose examination is

(10) hereinbefore set forth, was duly sworn, and that

(11) such examination is a true record of the testimony

(12) given by such witness.

(13)

(14)              I further certify that I am not

(15) related to any of the parties to this action by

(16) blood or marriage; and that I am in no way

(17) interested in the outcome of this matter.

(18)

(19)                                 ______________________

(20)                                      GRACE NUCCIO

(21)

(22)

(23)

(24)

(25)
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(1)  ERRATA SHEET FOR: STEVEN JOHN TOULIOPOULOS

    STEVEN JOHN TOULIOPOULOS, being duly sworn, deposes and 

(2)     says: I have reviewed the transcript of my 

    proceeding taken on 01/29/2026. The following 

(3)     changes are necessary to correct my testimony.

(4) ______________________________________________

(5)  PAGE LINE     CHANGE               REASON

(6)  ----|----|---------------------|--------------

(7)  ----|----|---------------------|--------------

(8)  ----|----|---------------------|--------------

(9)  ----|----|---------------------|--------------

(10)  ----|----|---------------------|--------------

(11)  ----|----|---------------------|--------------

(12)  ----|----|---------------------|--------------

(13)  ----|----|---------------------|--------------

(14)  ----|----|---------------------|--------------

(15)  ----|----|---------------------|--------------

(16)  ----|----|---------------------|--------------

(17)  ----|----|---------------------|--------------

(18)  ----|----|---------------------|--------------

(19)  ----|----|---------------------|--------------

(20)  ----|----|---------------------|--------------

(21)  ----|----|---------------------|--------------

(22)  ----|----|---------------------|--------------

(23)         Witness Signature:_____________________

 Subscribed and sworn to, before me

(24)  this ___ day of __________, 20 ___.

 ____________________     ___________________

(25)  (NOTARY PUBLIC)          MY COMMISSION EXPIRES
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