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LAURA DELVAC
SENIOR COURT REPORTER

(Pause in the proceedings.)
COURT OFFICER: All rise, The Honorable Lisa Lewis

presiding, please be seated and come to order.
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in my reports show any impingement upon the spinal cord, and I
said no.
MR. ALVARADO: I said reports.
MR. KELLY: Right, your Honor, it is my turn, why
is he standing in the way?
Q From the X-rays; right?
MR. ALVARADO: Leading.
THE COURT: Overruled.
A On all of my reports.
MR. KELLY: Very good, thank you.
THE COURT: Alright, doctor, you may step down.
(Whereupon Dr. Kolb exited the witness stand.)
THE COURT: Mr. Kelly, you can call your next
witness.
MR. KELLY: Dr. Kaplan.
MR. FRITTOLA: Can we take a two-minute recess?
MR. KELLY: Do you want to switch?
THE COURT: Yes, real guick.
(Pause in the proceedings.)
THE COURT: What is her name?
MR. KELLY: Dr. Kaplan, Jeffrey Kaplan.
THE COURT: Counsel you can call your witness.
MR. KELLY: Dr. Kaplan, please.
(Whereupon, Dr. Kaplan took the witness stand.)

THE CLERK: Good afternoon, can you remain standing
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and raise your right hand, after you put that down.

Do you swear or affirm that the testimony you're
about to give in this Court is the truth and nothing but the
truth?

THE WITNESS: Thank you.

THE CLERK: State your full name and address for
the Court Reporter?

THE WITNESS: My name is Jeffrey Kaplan,
K-A-P-L-A-N. My office is 160 East 56th Street, Manhattan,
10022.

DIRECT EXAMINATION BY
MR. KELLY

THE COURT: Dr. Kaplan, just make sure you speak
into the microphone. 1If there's a question you don't
understand, Jjust ask for it to be repeated.

THE WITNESS: Thank you.

THE COURT: You may inquire, counsel.

MR. KELLY: Thank you.

Q Good afternoon, Dr. Kaplan.

A Hi.

Q Tell the jury what is your profession, please?

A I'm an orthopedic surgeon.

Q Tell us a little bit about your professional education?
A I went to college at Yale University, when I graduated

from college I went to medical school here at Columbia
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University. Following that, I did a training program in
orthopedic surgery, and I did that at the place called the
Campbell Clinic in Memphis, Tennessee.
Actually, that was the first orthopedic training

program in the United States at the Campbell Clinic. I
practiced in Memphis for a short period of time and then moved
back to New York in 1994, where I have been in practice ever
since.

Q Are you licensed to practice medicine in the State of

New York?

A Yes.

Q Are you board certified, doctor?

A I am.

Q Tell the jury what it means to be board certified in

your profession?

A Board certification is an additional qualification you
can receive after college/medical school and residency training
program. It basically involves taking a series of examinations
over a number of years, and it's given by a panel of expert
physicians, called in my case called the American Board of
Orthopedic Surgeons.

If you demonstrate expertise and knowledge in the field
of orthopedics, you're deemed board certified, you have to re-up
that every couple of years and I have remained in good standing

since.
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Q Tell us a little bit about your current professional
affiliations, doctor?

A I'm on the staff of New York Presbyterian Hospital, and
Mount Sinai systems here in the City, and I work for New York
Ortho Sports Medicine & Trauma, which is my orthopedic practice.

I'm a member of the New York Athletic Commission and
the boxing division, so I'm an orthopedic for the Boxing
Division, and then a number of organizations that having to do
with orthopedics and trauma study.

Q What is orthopedic medicine, can you explain that to
us, please?

A Orthopedics is the study of bones and joints and the
supporting structures to the bones and joints, so muscles,
tendons, ligaments, cartilage, nerves, it has to with injuries
or abnormalities to those structures and then the treatment of
those injuries or abnormalities, either with conservative
measurements. Meaning recommendations for therapy, injections,
medications, and things like that, or, if those things don't
work, inappropriate, the surgical treatment of those problems.

Q Do you regularly see patients in the private practice
or orthopedics?

A I do.

0 In our case, Mr. Roberto Abreu Perez, he suffered a
back injury, neck injury and fractured ribs due to a fall from a

height?
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A Yes.

Q Do you have any experience of applying your
professional skills to problems of Mr. Abreu Perez's kind?

A Yes.

Q Have you been previously qualified as an expert witness
in the State of New York?

A I have.

MR. KELLY: Your Honor, I offer Dr. Kaplan as an
expert witness in orthopedic surgery.

MR. FRITTOLA: No objection, your Honor.

THE COURT: Dr. Kaplan is deemed an expert.

MR. KELLY: Thank you.

THE COURT: 1In this case.

Q Doctor, I will be asking you for a series of opinions
this afternoon. All of the opinions that I ask you for are to a
reasonable degree of medical certainty; is that okay with you?

A Sure.

Q Even 1f I don't say those magic work, your opinion
needs to meet those standards.

Did there come a time when you encountered Mr. Abreu
Perez as a patient?

A Yes.

Q Can you describe that for us, please, and you can refer
to your records.

A I'm going to pull my chart out to get some dates, so
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let's see, I first saw Mr. Abreu Perez, on 7 -- yes, 7/25/17,
took a history of an injury that occurred on 6/27/17, involving
a fall from a ladder at work. He told me he struck an iron beam
and fell to the floor. He was taken by ambulance to New York
Presbyterian Hospital, he was seen and treated there initially.

He initially presented to Harlem Hospital because of
consistent pain. At Harlem Hospital, he was diagnosed with
multiple rib fractures and when I saw him, he was complaining of
pain in his ribs and his low back, he was having difficulty

sleeping, sitting and standing, and he was complaining of pain

radiating in his right chest and his -- pain with lifting his
arm.
0 Are those complaints consistent with rib fractures?
A They are.
Q And doctor, at New York Presbyterian, some radiology

was performed, but it was called preliminary radiology, at New
York Presbyterian, did they miss the rib fractures?

A They did not see the rib fractures, they weren't
reported apparently.

0 Tell us about that, though, if you have a rib fracture
and -- and tell us about that, tell us how rib fractures
develop, not how they cause, what happens if you're suffering
from them?

A Any fracture, you try to see on an X-ray, an X-ray is a

shadow image of the -- in this case the bones of the rib, and
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there are cases that I've seen many times with specifically rib
X-rays, but also with other bones, where the bone does not
initially displace, not initially out of place, and a fracture
is overlooked, it's not seen.

This specifically happens with a rib, because there are
multiple shadows of the lungs, and other soft tissues that have
multiple -- if you've ever seen a chest X-ray, have multiple
overlays with the ribs, so things are not recognized as a crack
in the bone, because you don't see displacement.

With a rib fracture, since you can't immobilize it,
because you're breathing, these often will displace, and they're
apparent later, and I believe that's what happens here.

Q Did that cause Mr. Abreu Perez to go to Harlem Hospital
disc two weeks later?

A His pain caused him to go to Harlem Hospital,
persistent pain, at that point they were able to recognize rib
fractures.

Q Doctor, did you perform a physical examination of
Mr. Abreu Perez at your encounter with him?

A I did.

Q Describe for us what you do, sort of why you do it and
your findings?

A So on an initial visit we do what's called a triage,
which means you try to figure out what's going on, what the most

important things are, and what needs follow-up in terms of
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imaging studies or immediate treatment.

Mr. Perez on exam, which is how we start to define
these things, had tenderness at the right side of the ribs along
the eighth and ninth rib anteriorly, anteriorly means the front,
and he had axillary tenderness on the right, axillary means the
armpit in this area down the front of the chest, and he had no
crepitus, that means cracking that you can hear sometimes if
bones are moving. I didn't feel that, I didn't feel any
crepitus, cracking that would be indicated here, that he
punctured a lung and there was air in the soft tissues which can
happen. He was breathing okay, he was not labored with
breathing, and he had tenseness at the lower lumbar area in the
musculature, the lumbar area is the lower back.

He had limited motion forward flexion of the lumbar
spine which demonstrated 60 degrees, normal 85 to 90, he had
limited extension to five degrees, that's normally up to
45 degrees, so that was quite limited, right and left lateral
flexion means bending the spine, was about 15 degrees and that's
qgquite limited, normal about 30 to 45.

His straight leg raising test was positive on the left,
that's an indication that he was having pain radiating down his
leg, at this time on the left, but from not the leg, from a
source in the back. What we do in a straight leg raising is
pull the leg out straight and it stretches the nerve all the way

from the spinal column, spinal cord, rather, into the leg.
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I took some X-rays as part of the exam, the X-rays of
the ribs did show fractures of some right-sided ribs, eight and
ninth rib. They were nondisplaced which means you could see it,
but they weren't separated much, they're sort of turned down.

X-rays of his lobe showed no acute bony change means no
fracture and no dislocation.

0 These findings from your initial -- initial exam, are
they the competent producing cause of Mr. Abreu Perez's pain?

A I believe they were.

MR. FRITTOLA: Note my objection, Judge, leading
question.

THE COURT: One moment.

(Pause in the proceedings.)

THE COURT: Overruled.
Q Did you form an initial diagnosis with respect to Mr.

Abreu Perez?

A I did.
Q Tell the jury what your initial diagnosis was?
A The initial diagnosis was right eighth and ninth

anterior rib fractures and lumbago means low back pain.

Q Did you form a treatment plan for Mr. Abreu Perez?

A I sent him for an MRI of his low back and I sent him
some Lidocaine patches, which are usually pretty good for
decreasing rib fracture pain, because the ribs are superficial

and a patch with lidocaine a numbing medicine can help with that
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discomfort.

0 I would like you, doctor, to assume that Mr. Abreu
Perez had no problems with inspiration or breathing in, didn't
have right upper quadrant pain or pain in the area of the ribs
and no pain in his low back pain prior to the accident, low
back, that we're here about today.

Do you have an opinion, to a reasonable degree of
medical certainty, whether Mr. Abreu Perez's complaints were as

a result of the accident?

A I believe they were, yes.

Q And did you get the result of the diagnostic testing?
A I did.

Q Can you tell us what the result of the diagnostic

testing was diagnostic testing.

A So an MRI of his low back, lumbar spine was performed
on 7/29/17, and was said to show, what's called a small
subligamentous disc herniation at L5-S1, which is the lowest
segment of the low back, and impinging on the anterior epidural
fat, that's the fat which protects the spinal cord, and he was
also said to have a disc bulge at L4-5, which is the level just
above that impinging on the thecal sac, the thecal sac is the
fluid filled sac that, again, protects the spinal cord.

0 Are those findings consistent with Mr. Abreu Perez's
complaints to you?

A Yes, they are.
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0 Are those findings consistent with the history of
falling from a height at a construction site?

A Certainly can see that from a fall, yes.

Q Do you have an opinion, to a reasonable degree of
medical certainty, whether the fall that Mr. Abreu Perez
complains of was the cause of these findings?

A It is my opinion that if he had no problems prior to
this, and he had problems following this, it's likely these are

from the accident, these findings.

Q It's likely to a reasonable degree of medical
certainty?

A Yes, exactly.

Q So what, what else did you do in respect to the

treatment plan other than send him for diagnostic testing?

A Once we got the testing back and once some time had
gone by, he started some physical therapy, started him on some
antiinflammatory medications, which are medications that
decrease pain by decreasing the inflammatory response associated
with an injury.

I also had him see Dr. Matthew Grimm, whose a
specialist in pain management, for further treatment.

Q Is this treatment conservative treatment, would you
call itw

A Yes.

Q I why do you do -- withdrawn.
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Mr. Abreu Perez was 44-years-old at the time of the
happening of the accident?

A Right.

Q Is there a particular reason you would do conservative
treatment at that time?

A Everybody gets conservative treatment, initially,
unless there's an emergency for surgery, and with these findings
we want to give some time for the ribs to knit together, and we
want to keep him moving, which is what physical therapy does,
keeps him moving, keeps him strong, decrease his pain, that's
the reason for medications as well.

0 Did Mr. Abreu Perez follow with you in the course of
his treatment?

A Yes, I've seen him multiple times over the course of

the years.

Q Was Mr. Abreu Perez diligent in his course of
treatment?
A He appears to be, yeah, he did his physical therapy, he

took medications, he had multiple injections.

Q And did you follow -- how long a period of time did you
follow him for as a treating physician?

A I saw him treating physician, intermittently through
2017, '18, '19, and '20 and '21, and then I saw him recently for
reevaluation in the beginning of 2025.

Q Can you tell us a little bit about your 2025, I don't




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

288
Dr. Jeffrey Kaplan - Plaintiff - Direct

want to go through years and years he followed up with you.
Let's talk about 2025, did you take a history at that
time again?

A I caught up my going through the medical record, I was
seeing him for pain management coverage, at that time he was
complaining of neck pain and low back pain, I noted that he had
had surgery, he had a cervical fusion, which is an operation on
the neck in 2024, and then he had had a low back fusion
operation on the low back in 2023, and he had had some physical
therapy, he was complaining of stiffness of the neck, and of the
upper extremities, the arms, and he was complaining of low back
pain and stiffness and pain associated with activities and
weather changes.

Q What was the date of this?

A That was 3/4/25.

Q Doctor, do you have an opinion, to a reasonable degree
of medical certainty, whether the complaints made by Mr. Abreu
Perez at the 2025 examination were as a result of the accident

of Mr. Perez on June 27th, 20177

A I do.
Q Can you tell the jury what it is, please?
A My opinion is that these complaints were related to the

accident, they were sort of the natural sequelae of an injury
like this, and these were accepted sites of the injury, so it is

my opinion they were related to the accident.
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Q Now, was Mr. Abreu Perez referred to surgery to someone
else for the neck and back surgery?
A I believe he had surgery with doctor, let's see, I

believe he had surgery with Dr. Joseph Weinstein.

Q You don't do that kind of surgery?
A No, I'm not a spine surgeon, yeah.
Q Do you have an opinion, to a reasonable degree of

medical certainty, whether the treatment by Dr. Weinstein was

the direct result of Mr. Abreu Perez's accident --

A I believe it was.

0 -- to a reasonable degree of medical certainty?
A Yes.

0 Now, Mr. Abreu Perez, prior to the date of the

accident, was working full-time without any restrictions?
A Yes.
0 He had no history of neck, back or rib fractures.
Do you have an opinion, to a reasonable degree of
medical certainty, whether that accident was the causal
connection to the back, neck and rib complaints?

MR. FRITTOLA: Note my objection, Judge, he took a
history from the patient himself, he doesn't need the
narrative from the attorney.

THE COURT: Overruled.

0 You may answer that.

A I do believe, as we stated, that the injuries were
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related to the accident and that the treatment that was

necessitated was causally related to the accident as well.

Q What are Mr. Abreu Perez's injuries, are they
permanent?
A Yes, the -- certainly, the cervical and lumbar injuries

are permanent, the rib fractures have healed.

0 What can we expect of Mr. Abreu Perez in terms of
prognosis?
A I would suspect that he would continue to have

symptoms, A, at the neck and the back. Again, I haven't seen
him since last year, and I would certainly defer to the
physician who operated on him as to what his restrictions and
things would have definitively.

0 Well, were —-- nine years after the accident, Mr. Abreu
Perez continues to complain of pain?

A Yes.

Q Do you have an opinion, to a reasonable degree of

medical certainty, whether that system of complaints will

continue?
MR. FRITTOLA: Note my objection.
THE COURT: Sustained.
Q Do you have an opinion whether Mr. Abreu Perez will

stay in pain for the rest of his life?
A As I said, I think he's still continuing to complain of

pain, and I think that's probably permanent, likely permanent.
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0 Tell us a little bit about, well, I asked you about
prognosis before, tell the jury, what does prognosis mean?

A Prognosis is looking into the medical future, based on
the history that you have, and trying to decide whether things
will improve, stay the same or get worse over time, and that
would translate into a prognosis of poor, if things were going
to progress or stay the same, you know, and I believe this
gentleman has a poor prognosis, because his cervical spine and
lumbar spine are permanently changed as a result of this
accident, and over time we all age to some degree.

We all get degenerative changes. When you change the
working or the mechanics of the spine, whether the neck or back
or both, you expect to have an increased rate of degenerative
change, and I think that will bother him always.

0 Will that increase his pain level?

A His pain level will certainty be present, he will have
days that are bad and days that are okay, I think.

Q There was a lot of discussion about -- well, withdrawn.

So can a person have a degenerative conditions like
arthritis and be pain-free?

A Absolutely, anyone over the age of 30 has likely some
degenerative change. It's a harsh reality, but it's true, a lot
of times it doesn't bother you.

0 In our case, go ahead?

A I was going to say it does set you up for a problem if
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you have an injury on top of that. Often, a lot of times we
witness, will see some changes, degenerative changes they
haven't complained about, then they get knocked around and
things change rapidly.

Q I don't think there's any question that Mr. Abreu Perez
had certain degenerative conditions in his neck and back prior
to the accident, but he had no complaints and no limitations.

Do you have an opinion, to a reasonable degree of
medical certainty, whether the fall from a height resulted in
Mr. Abreu Perez's complaints of pain and subsequent medical
treatment?

A It is my opinion, the symptoms in my mind that he was
complaining about following the accident, the findings that
brought him to have treatment and required surgery are related
to the accident, yes.

0 Will Mr. Abreu Perez require future treatment for the
balance of his 1life?

A I believe he will certainly will require ongoing

treatment with an orthopedist, pain management.

Q Is Mr. Abreu Perez disabled in any way?

A He's partially disabled, yes.

0 When he went to you, he had last been a construction
worker.

He has gone back to work driving Uber?

A Yes.
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Q Does that cause you any concern that he's gone from
construction work to driving an Uber?
MR. FRITTOLA: Objection.
THE COURT: Sustained.
MR. KELLY: Sorry.
THE COURT: Sustained.

MR. KELLY: Okay.

Q Can he drive an Uber with his disability?
A I believe he can, yes.
0 Can he return to construction work?

MR. FRITTOLA: Objection.

THE COURT: Sustained.

Q Well, would Mr. Abreu Perez's disability prevent him
from returning to construction work in your opinion, to a
reasonable degree of medical certainty?

MR. FRITTOLA: Objection.

THE COURT: Sustained.

MR. KELLY: Judge, can we approach on that? I
can't imagine, I'm asking for an opinion as to his ability
to work in a certain practice.

(Whereupon, an off the record bench discussion was
held.)

0 Doctor, i1s Mr. Abreu Perez disabled from certain kind
of work?

A I certainly would think he was, yeah.
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Q And that opinion is to a reasonable degree of medical
certainty?

A Yes.

Q And that disability is caused by the accident?

A I believe it is, yes.

Q And do you believe that he can do other kind of

sedentary work?

A Yes.

Q Would that include something like driving a vehicle?
A Yes.

Q Doctor, I forgot if you said it, did you refer

Mr. Abreu Perez to Dr. Grimm?

A I did.
0 And what is Dr. Grimm's role, what does he do?
A Dr. Grimm is a pain management specialist, he primarily

treats pain associated with injuries, but also some degenerative
type of conditions, things like that.

He does that through what's called interventional pain
management, meaning not only conservative treatment, but also

with injections and medications for certain conditions.

0 And did Mr. Abreu Perez have those modalities of those
treatments?

A He did.

Q And were those modalities and treatments the result of

the accident to Mr. Abreu Perez of June 27, 20177
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MR. FRITTOLA: Objection. He's asking for a
yes—-or-no response, it's a leading question.
THE COURT: Sustained, just rephrase.

0 Tell us, doctor, do you have an opinion, to a
reasonable degree of medical certainty, whether or not the
accident of June 27th, 2017, caused Mr. Abreu Perez to endure
the treatments by Dr. Grimm?

MR. FRITTOLA: Objection.

THE COURT: Overruled.

Q You may answer.

A Yes.

0 What is that opinion?

A My opinion is that yes, those things were necessitated

because of the accident.
MR. KELLY: Doctor, I have no further questions for
you. Thank you.
THE COURT: Counsel, cross.
CROSS-EXAMINATION BY
MR. FRITTOLA:
Q Good afternoon. Dr. Kaplan my name is Michael
Frittola. I represent one of the parties in this case.
Did you bring with you a file to court today, sir?
A Yes.
MR. FRITTOLA: Your Honor, may we take a two

minutes to take a look at the file that the doctor has
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brought in?

THE COURT: Sure.

MR. FRITTOLA: Maybe a chance for the jury to
stretch as well.

THE COURT: I'm sorry.

MR. FRITTOLA: Maybe it is an opportunity for the
jury to stretch as well.

THE COURT: Pass counsel the documents.

COURT OFFICER: (Handing.)

All rise, jury exiting.

(Whereupon, the jury exited the courtroom.)

THE COURT: Five minutes, counsel.

MR. FRITTOLA: Yes, thank you, Judge.

COURT OFFICER: All rise, jury entering.

(Whereupon, the jury entered the courtroom.)

THE COURT: Okay, everyone you may be seated.

Counsel, you may inquire.

MR. FRITTOLA: Thank you, Judge.

Q Good afternoon, Dr. Kaplan.

A Hi.

0 Doctor, is that your entire file for Mr. Roberto Abreu
Perez?

A This is my medical record, and some additional things

on disk, yes, outside records.

0 You specified medical record, is there a different part
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of the record that is not included in that?

A Billing records are not here.

Q Why not?

A They're not part of the medical record.

Q Okay, how about referral correspondence, anything like
that?

A I don't --

Q Is that in the medical record?

A I don't know what you mean by that, what's "referral

correspondence™”?

Q Did you refer Mr. Roberto Abreu Perez to any other
medical providers; yes or no?

A Dr. Grimm.

Q Okay. So is the referral to Dr. Grimm part of your
medical record?

A No, what's part of my medical record is the note that
says that I'm going to ask him to see, I've given him a
prescription for diclofenac, he's to see Dr. Grimm.

Q So the prescriptions are in there?

A It's not a prescription, it's part of my note. I don't
think you understand how medicine works.

Q That's fine, doctor, I'm asking the questions.

MR. KELLY: He has to phrase it a certain way if he
wants it asked answered a certain way.

MR. FRITTOLA: 1I'm not asking for explanations.
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Q So is there anything related to, physical paperwork

related to a referral in that file?

A There's no physical paper anywhere.

Q Did you write any prescriptions for Mr. Roberto Abreu
Perez?

A On paper?

Q Or electronically.

A Yes.

0 Are they in the medical record?

A No, they're kept in an electronic record by the state.

Q So is a prescription part of the medical record?

A A handwritten prescription traditionally was, but

they're no longer used.
Q Did you receive a subpoena in connection with your
appearance here, doctor?
A I'm sure I did, I don't receive those.
Q If you looked at it, if you received it, you didn't
look at it?
A Those are received by my office, they're taken care of
by the office.
Q You don't realize that a subpoena is a legal document?
MR. KELLY: Objection.
THE COURT: Sustained.
A I know what a subpoena is here.

MR. KELLY: Sustained.
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THE COURT: You don't have to answer it.

Q So the subpoena directed you to bring your entire file
for Mr. Roberto Abreu Perez to court today; am I correct that
you didn't do that?

MR. KELLY: Objection.
THE COURT: Overruled.

A I brought the relevant record and everything that I
could bring today, the rest of it, again is electronic, and I
don't have anyway to print the documents out.

Q You couldn't print the documents out?

MR. KELLY: Objection.
THE COURT: Overruled.
A Print what documents out? I'm not sure what you're

asking me.

0 The electronic records, doctor.
A The electronic prescriptions.
0 Whatever you have that's on electronic file, how come

you didn't print everything out and bring it to court for us?

A I brought what I traditionally bring. I have never
been asked to bring the electronic documents.

Q You've never been asked to bring your entire file when
you come to court to testify?

A I have never been questioned like this in court about
it, yes.

Q That wasn't my question.
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A I mean I'm trying to answer your question, as I
understand it.

0 So we agree, that this, the documents that you've
brought is not your entire file; correct?

MR. KELLY: Objection.
THE COURT: Overruled.

A This is my entire medical record which is what I'm
understood was asked for to bring today.

Q Okay.

A The other stuff is sent in, I have his bills here, but
again, that's not part of my medical record, the electronic
part, which is the prescriptions, that's pharmacy record, not
mine.

Q Where are the original records that were created in

connection with your treatment of this gentleman?

A Those are electronic.
Q Did you create any handwritten records at any point?
A The only thing I would have written would be a physical

therapy note, and those usually are in the chart, like this

(indicating) .
0 Doctor, the intake form --
A Yes.
Q -- 1is that part of your medical record?
A I believe it is, yes.

Q So when you are seeing a new patient, the first thing
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that happens when they come into your office, they fill out an
intake form; is that correct?
A They usually sign in the front desk, is the intake

form, the front desk gives them a sign-in, yeah.

Q Can you confirm that intake form is part of your file?
A It is.
0 Does the intake form indicate a referral source, how

the patient was referred to your office?

A It does not.

Q Can you take it out?

A I'm looking right at it.

Q Do you see the name Gorayeb & Associates on that
document?

A I do.

Q What is the significance of Gorayeb & Associates in

entering that info into the intake form?
A So that's under a thing that says "doctor, lawyer or
other," and that's who we can send medical records to if ask.
We have to be very careful with HIPAA violation,
meaning sending medical records to unauthorized people, so that
just indicates whose attorney is, they usually ask us for

medical records.

Q Doctor --
A If we are referred to by a doctor, same thing goes
there.
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Q Is that intake form a HIPAA authorization?
A No, it is not.
Q Was Mr. Abreu Perez accompanied by anyone when he

presented to your office for the first time?

A Not that I recall.
Q Did he personally fill that document out?
A I don't know the answer to that. Some of it looks like

it was filled out by my office which would be the pharmacy
information. The rest of it looks consistent like handwriting I
don't recognize.

0 Did the Plaintiff's legal representation, whoever that
might be, fill that form out?

A Not that I know of.

Q But you don't know?

MR. KELLY: Objection.

THE COURT: Overruled.

Q You can't say one way or another at this point?
A I would have no way of knowing.
Q I would like to direct your attention to some of your

reports in the file.

A Sure.

Q Do you have a 2018 narrative report that's included in
there?

A Okay.

0 I think you have September 4, 2018.
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A Yes.
Q Just put that to the side for a second.

You also have a 2021 narrative report in there?

A Yes.

0 You have them there?

A Yes.

Q What does the 2018 report say about the first day Mr.

Roberto Abreu Perez weren't to your order?

A It says he was seen for orthopedic reevaluation on
September 4, 2018, for injuries sustained in an work-related
accident of June 27, 2017, he had a fall from a height, while
working.

Q What does it say about the first time he presented to
the office, does it have a date in there about his initial date?

A Let's see, 1t looks like 7/25/17.

Q Is that consistent with your intake form?
A Yes.
Q Can you take a look at the 2021 report, please.

A 2021, okay.

Q What is the date of the initial presentation of
Mr. Roberto Abreu Perez as documented in that report?

A It says he was initially treated on 8/8/17, that's
clearly a typographical error I missed.

Q So that's a typo in your report?

A I believe so, 1it's not accurate.
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It's not accurate, right.

So which date was correct, where was the typo, which

date is correct?

A

I think you're trying to confuse me and so just spell

it out for me.

A

Q

Sure.

I said the 8/8/17 was a typo.

Okay. Got it, that's allv?

And every other note indicates the correct date.
So the correct date would be July 25, 20177

I believe so.

Did you ever communicate with Mr. Roberto Abreu Perez

before he first presented to your office?

A

Q

Not that I recall.

Did you ever communicate with any of his legal

representatives before he presented to your office?

A

Q

July 13,

Definitely not.

Were you treating Mr. Roberto Abreu Perez as of
20177

No.

Are you sure about that?

Before the first day I saw him?

Yes.

I don't believe I was.

Has it ever happened that you would be identified as
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treating someone before you actually see them?
A I don't identify myself as treating someone before
seeing them, I don't know what you're asking me.
Q Sure?
MR. FRITTOLA: I have a document I would like to
mark for identification, Judge.
MR. KELLY: Objection, we're going to need to
approach on this.
THE COURT: It is for identification.
MR. KELLY: Sorry?
THE COURT: 1It's for identification.
MR. KELLY: I'm aware of that.
THE COURT: We can step outside.

(Whereupon, an off the record bench discussion was

held.)

MR. ALVARADO: That B.

MR. FRITTOLA: Yes, B.

THE COURT: Defendant's Exhibit B for
identification. Counsel, you may continue.
Q Dr. Kaplan, if there's a document that indicates that

you were treating Mr. Roberto Abreu Perez as of July 13, 2017,
would you agree that document is false?
A I was not treating him at that time.
MR. FRITTOLA: Can I ask you to hand it to the

witness.
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COURT OFFICER: (Handing.)
0 Do not read this document at all, it's marked for

identification, I'm going to ask you a specific question.

A Yes.
Q I will direct your attention to the second page of that
document.
A (Witness complies.)
Okay.
0 Dr. Kaplan, does that document refresh your

recollection as to whether or not you were treating Mr. Roberto
Abreu Perez, as of July 13, 20177
A I was not.
Q So if there's a document that indicates that your were,
that document is false; correct?
MR. KELLY: Objection.
THE COURT: Overruled.
A I don't know this document, but I was not treating him.
Q I'm asking about a hypothetical document.

MR. KELLY: Objection.

A I told you I wasn't treating him.

0 You weren't treating him at that time?

A Right.

0 Were you referred this case, the care of the Plaintiff,

by his lawyers?

A I don't know the answer to that, but that would not be
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unusual if someone has, if Mr. Abreu said that's the way it
went, probably went that way.
Q It's possible that a law firm assigned the case to you
before Mr. Roberto Abreu Perez set foot in your office?
MR. KELLY: Objection.
THE COURT: Overruled.
A I don't know what you mean by being "assigned."™ 1If
they referred a case to me, people refer cases to me.
Q So the Plaintiff, is it correct to say, it's possible,

you don't know, one way or the other; is that what you're

saying?
MR. KELLY: Objection.
THE COURT: Overruled.
Q You can't say where the referral came from?
A Right, I don't know where he was referred to from,
right.
Q Often times, what happens, you're referred cases by law
firms?
A I am referred cases by law firms, yes, part of
orthopedics.
Q So it's very possible that in this case, you were

earmarked by the Plaintiff's lawyers to be in charge of his
orthopedic care; is that correct?
MR. KELLY: Objection.

THE COURT: Sustained, rephrase.
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Q How often do lawyers pick the doctors for their
patients?

A Not that they're picking the doctors for the patients,
they are referring them to me. I often will see a patient and
say I can't take care of this patient, but it's part of the
orthopedic surgery.

I treat people who are injured some of them end up in
lawsuits and often times, an attorney will help the patient find

a doctor, they've had experience with that, so it happens.

Q Does the law firm get compensated for the referral?

A Do I compensate them?

Q Yes. Do you compensate them?

A No.

Q Have you ever paid money to Gorayeb & Associates for a
referral?

A Never.

Q When a patient comes to you, you do an initial

interview with the patient; is that correct?
A I take a history, yeah.
Q At in that history you rely on the patient to be

truthful to you?

A Yes, that and the medical record.
Q What did you say, the last thing?
A That and the medical record.

Q So you take a history from every single patient that
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comes to your office?

A Initial history, yes.

Q You would agree that initial history is critical to
your assessment of a prospective injury?

A It's certainly helpful.

Q The history is essentially the mechanism of injury; is
that correct?

A The history is how a patient got hurt, what happened
after that, what they're still having problems with.

Q So you kind of explained it, why is that important?

A Helps me get oriented to the patient, decide whether
what he's complaining about makes sense with how he got hurt,

whether things are new or old, things like that.

Q What was the history provided by Mr. Roberto Abreu
Perez?
A He indicated that he had an injury at work, and let's

see, that he sustained, that he sustained a fall from a ladder,
striking an iron beam and falling to the floor.

Q What did he say about the height of the fall?

A I didn't ask him the height of the fall. Often, people
who fall don't really know the exact height.

Q You made an assessment about trauma he may or may not
have sustained; correct?

A Yes.

Q But you don't know how far he fell from?
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A The fact is he had a fall from a ladder, so you can get
injuries from that, and --
Q Would you agree, doctor, would you agree there's a

difference between a two-foot fall and 20-foot fall?

A Yes, and I would expect different types of injuries.

0 Yes, that makes sense; right?

A Yes.

0 In certain instances the height of a fall is material,

it's important to you; correct?

A It can be. Again, there are certain instances where it
is, certain instances where it really doesn't make a difference.
I have seen people fall from a standing position and fracture a
rib.

MR. ALVARADO: Judge, could I just have the witness
speak into the microphone, use those pipes.
THE WITNESS: You got it.

Q What was the height of the fall that Mr. Roberto Abreu
Perez fell from?

A I don't recall.

Q Do you have anything in your medical file that would
suggest it was 15 feet?

A I've seen, as I recall, I went through the
medical record the other day, it was reported, I think four to
six feet, at one place it was recorded 15 to 20 feet, maybe, so

it's different, and that's the reason I don't often put it in.
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Q So there are varying narratives that you reviewed in

connection with your assessment here?

A Yeah.
Q One says that he fell six feet you said?
A These are not things that I wrote down, these are

things that were noted, and again, I wasn't there for those, I
didn't note them, it's hard to know what was said, it's hard to
know what was interpreted, I don't pay a lot of attention to
that, unless it's significant.

In this case he had a fall from a height, he had
appropriate injuries, rib fractures in this case, injury to the
neck and low back, and that's where we went.

Q What did the ambulance call report say about how high

he fell from?

A I don't recall, which one that was?

0 It's in evidence.

A Let's look at it.

Q Can we pull up New York Presbyterian records, they are,

we have, hold on a second, just a second, Brian.

MR. FRITTOLA: Your Honor, can I ask that we put
the New York Presbyterian records that are in evidence and
included with that is the ambulance call report.

THE COURT: Sure, you want to show it on the
screen?

MR. FRITTOLA: Because 1t hasn't been redacted and
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maybe things that should be redacted in there, I'm going to

ask that we show it to the witness.

THE COURT: Okay, you can show it to the witness.

COURT OFFICER: (Handing.)

THE COURT: Let the record reflect the document is

in evidence subject to redaction.

Q Doctor, do you see a narrative about how high Mr.
Roberto Abreu Perez fell from?

A This one indicates from approximately six feet.

Q Okay. So ambulance call report would be EMT's that
showed up on the scene; correct?

A Usually, yes.

0 Is there an indication in there, the patient states,
there an indicia of reliability there?

A A what?

0 Is there an indication of reliability, does it
attribute the height of the fall to the patient?

A It says "patient was lying supine on a board. He
states that he walked, fell from a ladder at work from
approximately six-feet height, hitting his stomach and right
side against equipment."

0 Thank you, doctor.

is

You have no direct knowledge to dispute that narrative

that he fell six feet?

A That's correct.
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Q Would you agree that a 15-foot fall is different from a
six-foot fall in terms of the fall or the kinetic energy that a
body experiences; Jjust yes or no?

A It is not a yes-or-no question.

Q Would you agree there's a difference between 15 feet
and six feet?

A That for sure.

Q Would you agree there's a difference in the force,
that's applied to a body depending on the difference, you know,

depending on the actual number; correct?

A No, that's a portion of the formula.
Q Okay.
A Hence, if he's holding on to the ladder, depends if he

had a free fall, depends how much clothing he was wearing,
things like that, there are so many factors that can be factored

into this, and all of those things affect it.

Q Did you get those factors to Mr. Abreu Perez?

A No, no, I'm just worried about treating his injuries
that he's complaining about, that's my -- what I'm asked to do.

Q Doctor, you came up here and you talked about the cause

of those injuries, didn't you; yes or no, didn't you say?

A What they were caused by absolutely, what they were
caused by. I believe they were caused by the fall, because
that's when he started having symptoms.

Q Correct.
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A So then I treat those symptoms.

0 But you didn't have all of the information about the
fall when you made that assessment; correct, when you made that
assessment, you can't say for sure what the height of the fall
was; correct?

A I don't care what the height of the fall is --

Q I'm not asking if you care or not.

MR. KELLY: Objection, in the middle of an answer,

Judge.
THE COURT: Overruled.
THE WITNESS: May I answer that question?
THE COURT: I don't think -- ask the question.
Q Dr. Kaplan, when you made the assessment, you did not

have all of the information about the height of the fall; is
that correct?

A I don't recall what the specific conversation was.
What I put down was what I thought was important, I had the
hospital record eventually, so I knew about what the fall was,
someone between six and 15 feet, I still think he had symptoms
that began at the time of the fall, and that's what I'm
treating.

Q You said you didn't ask him what the height of the fall
was; correct?

A I don't recall.

0 You said --
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A I don't recall what I -- whether I asked him or not,
that's what I said, I certainly didn't put it in his note, which
is what I think you asked me.

Q In your June 2021 report, you made an opinion that
there was a severe and permanent disability; is that correct?

A Yes.

Q You noted in that report that he had difficulties

sitting and standing for long periods of time?

A That's correct.

0 Did he tell you that he was driving for Uber at that
time?

A I don't recall, that was five years ago.

Q That's not in your report?

A It's not in my report.

0 Did you ask him if he was working?

A I would have likely asked him if he was working, but I

did not put it in my report.

Q So you made an assessment about his disability?

A Yes.

Q But you didn't even ask him if he was working?

A That's not going to affect his disability, he still has

a disability, a lot of people work with disability. This is a
partial disability not a permanent, not a full disability, not
100 percent disability.

Q Do you think someone's activities of daily living are
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relevant to determine their level of disability; yes or no?
A I think --
0 Yes or no, doctor?
THE COURT: Yes or no?
A I don't think that's a yes-or-no question.
Q I'm asking you for a yes or no.
MR. KELLY: He said he can't answer it yes or no.
A I can't answer it then.
THE COURT: Overruled.
Q Is someone's activities of daily living relevant to
their degree of disability; yes or no?
A That's not a yes-or-no question.
Q Is someone's ability to work relevant to their degree
of disability; yes or no?
A Again, that's not a yes-or-no question.
Q Is the amount of time that someone spends working
relevant to someone's disability assessment?
A Again, it's not a yes-or-no question, you're leaving
out too many factors.
0 So in this scenario, that 2021 report, you made an
assessment about the level of disability?
A That's right.
Q Your record doesn't say anything about how much he
worked; correct?

A That's correct.
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Q Your record doesn't say anything about what his
activities of daily living were; is that correct?

A Let's see, that's correct.

Q You rely on patients to give you accurate information

when you make an assessment?

A I do.
Q Did you ask him if he was working; yes or no?
A Again, that's not a yes-or-no question, I answered that

question, that was five years ago, and I don't recall whether I
asked him or not.

Q Hypothetically, in 2019 he drove nearly 20,000 miles
for work for Uber; is that something you think would be

relevant, something you would consider about his degree of

disability?

A I think he has --

Q Just yes or no?

A Well --

0 It's a yes or no.
MR. KELLY: You didn't phrase it yes or no.
MR. FRITTOLA: I did.
MR. KELLY: You can't just --
THE COURT: Overruled, you can answer the question.
MR. FRITTOLA: I will.

Q It's a yes-or-no question, doctor.

A I don't know what to do here.
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THE COURT: You can answer.

THE WITNESS: Do I have to answer yes or no?
THE COURT: If you can.

THE WITNESS: I don't know, can you read the

question back?

0 I will just ask it again.
A Okay.
Q Hypothetically, if I told you that the Plaintiff drove

over 20,000 miles in one year --

A Okay.

Q -— driving for Uber, is that something that you would
think was relevant to your assessment of his disability; yes or
no-?

A It would not change what I said, which is that he has a
permanent partial disability.

0 Doctor, please, it's a yes-or-no question, I didn't ask

if it would change your analysis, it is yes or no, is it

relevant?
A But the way you're asking it is not a yes or no in this
context, that's you know, there are multiple questions. I can

ask you a question and I can say it yes or no, and you wouldn't
be able to answer it that way.

The man is not totally disabled, we've made that clear,
he does --

0 Doctor, doctor, I have to stop there --
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A He has a permanent --
Q Because that's not what it says in your report, please,
where do you say in your report he's partially disabled, your

report from 2021, partially disabled?

A I'm not obligated to say he's partially disabled.
Q You're not obligated, but you have to be consistent,
doctor.

MR. KELLY: Objection.
THE COURT: Overruled.
A I'm consistent, he's still being treated at that point,
correct, he's still being treated.
Q Can you agree that you've now changed the narrative
from a total disability to a partial disability now that you
have all of facts?

MR. KELLY: Objection.

A I never ever stated he's totally disabled.

0 You didn't use the conditional --

A Correct.

Q So, you left the word "partially" out, so you didn't

mean it; is that what you're saying-?
MR. KELLY: Objection.
THE COURT: Overruled.
A No, there's a difference between disabled and totally
disabled. I didn't say he was totally disabled. He has a

disability.
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Q Would you agree with me in 2021, you didn't say he was

partially disabled?

A I did not say he's partially disabled.

0 Thank you, that was the answer, that's a separate
question.

A He has a severe disability, it doesn't say he has a

total disability, right? There's a difference.

0 As an orthopedic surgeon, if someone drives 20,000
miles in the course of their employees, is that consistent in
your mind with a disability?

A Yes, he's disabled from certain things. I'm not a

lawyer you, and so you and I are speaking different languages.

He has a disability, he injured his back in a permanent way.
cannot do construction work in my opinion, there are lots of
things he can't do.
0 Thank you, doctor.
A Driving is essentially --
MR. FRITTOLA: Objection.
THE WITNESS: I can't finish my answer?
THE COURT: No.
Q It's not responsive to the gquestion.

So the assessment of a disability, does that have

He

anything to do with whether or not someone can hold down a job?

A No.

0 Entirely irrelevant?
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A Not in this context, that's right. I'm asked if he has
a permanent disability related to the accident, and I believe he
does.

Q You also said he had difficulty sitting for extended
periods of time?

A Correct.

Q You have no idea when you made that assessment how much
time he had spent in the car driving for Uber?

A I don't know when he stops, when he gets up, when he
sits down, I don't know, I don't -- I'm not opining that. I'm
opining he has a partial disability which is severe.

Q You said he has an inability to sit for a period of
time, is that part of your assessment?

A That's what he told me.

Q Wouldn't you agree someone who drove over 20,000 miles
or close to 20,000 in one year doesn't have an inability to sit
for an extended period of time; would you agree with that?

A Again, he can stand, he can stop, he can walk around.
He's certainly sitting in the car a long time, but in what

increments, you don't know that.

Q You said he has a sitting tolerance of 20 minutes?
A I don't recall if that's what my notes said, sure.
Q Did you do anything to independently verify that, did

you ask for any documentation for that?

A Documentation, that's not part of my treatment, I asked
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him.
Q So if a patient comes to you and makes a representation

about their ability to work or not, do you just follow it

blindly?
A Blindly? I'm not sure what you mean.
Q If someone comes to you and says I'm not working, do

you just take their word for it or do you ask them to confirm
that before you make a determination that they're actually
disabled?

A My disability is not based on whether or not they're
working like this. My disability is based on if he has an
injury that's permanent, and what I know about that injury.

So I do tend to believe my patients, absolutely, unless
there's something egregious, I don't usually ask them for
independent thing, I don't know if you have you ever had a
doctor ask you that, it's not part of medicine.

Q Doctor, Dr. Kaplan, would you agree your assessment is
only as good as the information provided to you by the patient?

A As far as whether he's working or not, yes.

Q So if a patient misrepresents to you their physical
activities, their ability to do things on a day-to-day basis,
would you agree that undermines your opinion?

A It can certainly affect my opinion, absolutely, sure.

Q If a patient makes a misrepresentation to you, it

compromises your opinion, or it could, depending --
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MR. KELLY: Objection, Judge, this is the fifth
time he's trying to push it over the barrel.

A It can compromise a portion of my opinion, it will not
affect whether he has a disability, based on his injuries and
treatments.

THE COURT: Overruled.

0 Did you communicate with his law firm in the course of
your treatment?

A No.

Q Did they make any representations to you about his
ability to work?

A Not that I recall.

Q Possibly?

MR. KELLY: Objection.

A I mean that would be very unusual, I think I would
recall it.

Q Am I correct you're distinguishing the disability based
off of employment versus a disability from something else?

A Yes, he has a disability, and I'm not sure what you're
asking, let me try, cut me off like you have been, if you don't
understand me.

Q I can rephrase the question if it's confusing. I don't
want to confuse you.

A Yeah, sure. He does have a disability, he has a back

injury and neck injury that are permanent, that have permanent
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consequences that will affect his ability to work but what I'm
asked, does he have a permanent disability, yes, he does.

0 In 2021, when you made the assessment, what was he
disabled from?

A Construction work, from heavy lifting, things that

caused him significant amount of pain or damage to the spine.

Q But not from other forms of employment?

A Certain forms of employment, sure.

0 You ultimately made the recommendation for him to see a
surgeon?

A Yes, I believe my recommendation was to Dr. Grimm, and

I believe Dr. Grimm sent him to a surgeon.

Q Okay. Was your recommendation either to Dr. Grimm or
just general assessment of the case, based off of the
conservative treatment schedule he went through?

A Yes, after having physical therapy and injections and
things, yeah.

0 I want to be clear, Dr. Grimm performed the injections;
is that correct?

A I believe so, yeah.

Q So before there was a referral to Dr. Grimm, was there
an assessment of the success or failure of his conservative
treatment?

A You would have to ask Dr. Grimm that.

0 You recommended him to Dr. Grimm; correct?
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A Yeah.

Q So before you recommended him to Dr. Grimm, did you
make an assessment of the recommendations or failure of his
conservative treatment?

A No, it was early on, I usually try to get them to the

pain management guy pretty early so they can get started.

Q Did he do physical therapy?

A I believe he did, yeah.

Q Where?

A I don't know, I don't recall.

Q Do you have a physical therapy office in your facility,

New York Sports Ortho?

A We do.

Q You don't know if the patient did physical therapy?

A I don't recall, I believe he did, my recollection is he
did.

Q So can you tell me how much physical therapy he did --

A No

Q -— in the year 20187

A No.

Q How about the year 201972

A I don't have that record with me, I don't know.

Q What was the result of the physical therapy?

A He had continued symptoms of neck and back pain. I can

tell you that, he eventually had additional treatments, and the
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ribs got better.

Q Okay. So he had a surgery in 2023; correct?

A Yes, I believe so.

Q When was last time he did physical therapy before that
surgery?

A I wasn't treating him for that, I don't know.

Q Your assessment is that conservative treatment failed;

is that correct, that was part of your assessment in this case?

A That's based on the fact he eventually had surgery
based on doing some conservative treatment, requests were made
for surgery to be done, those requests were approved and surgery
was done.

Q What was the extent of the conservative treatment?

A It would have been the standard, which is usually some
physical therapy, some injections, some oral medications, and
time.

Q How much physical therapy did he have?

A You would have to ask the doctors who were treating
specifically the back and neck and recommending additional
treatment. I don't have the treatment, I was treating primarily

his ribs and following along as necessary.

Q You noted in your report, it says "extensive
conservative treatment"; right?
A Right.

Q How much physical therapy did he have?
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A "Extensive" simply means he has done the appropriate
amounts and that surgery was recommended by another physician,
surgery was approved by an authorizing entity, and everyone felt
it was appropriate and it was done.

Q You said "the appropriate amount,”™ what is the
appropriate amount, I'm not getting it?

A I don't have an answer for you. It's something up to
the authorizing board, authorizing entity and the doctors
treating him and recommending the surgery.

Q So I'm correct to say you can't make an assessment
whether the conservative treatment failed, you don't know the
appropriate amount of conservative treatment necessary for the
patient at the time; correct?

A You're asking me what I consider a question that
doesn't follow up. He would not have had surgery approved if
conservative treatment did not fail, there's a system.

Q Okay, you didn't make an assessment about that; right,
is that what you're saying?

A I didn't recommend surgery, that was not my call.

0 When you saw him between 2018 and 2021, did he tell you

that he was actively doing physical therapy?

A At times, yes.
0 When?
A I don't recall. I mean it's in my notes. You want me

to go through every one of my notes?
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0 I want to know if he told you the truth, doctor?
MR. KELLY: Objection.

Q Did he tell you he was doing physical therapy when he

was not?
MR. KELLY: Objection.
THE COURT: You can answer.
THE WITNESS: Answer.

A Let's see, what were the dates that you asked me, sir?

0 Any time between 2018 and 2021, when you had that 2021
report.

A Let's see, looks like I was primarily treating him for
other things, he had elbow pain at one time, he had shoulder
pain at one time, so the topic of therapy to those we didn't
even recommend therapy for that, let's see --

Q Let me ask you a quick question. We may be able to
streamline this.

A Okay.

Q Your direct testimony you said from the initial time

you treated him from say 2017 and 2021, then it was 2025 after

that?
A That's right.
0 You said he was diligent doing conservative treatment?
A That's right.
Q You don't actually know, you don't know the dates that

he did conservative treatment?
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A I know he that.

Q Physical therapy?

A Well, physical therapy isn't the only conservative
treatment.

Q Well, I'm just talking about physical therapy.

A Well, then you and I --

0 Am I correct?

A —-— are speaking different languages.

Q Let me clarify, am I correct, as you sit here now, you

can't say whether or not he was diligent doing physical therapy
between 2018 and 20217

A What I would say to you is he followed recommendations
of the authorizing entity, he followed recommendations of his
surgeons. I don't have the exact dates, you're absolutely right
in pointing that out, I don't have the exact dates. I wasn't
his primary treater, so I don't have it, but the primary treater
followed the rules, did the appropriate treatment that are
outlined, what are called guidelines, by an authorizing entity,
the authorizing entity agreed with that and eventually
authorized surgery.

So from what I can tell going over the notes, he did

what he was supposed to do.

Q But you don't know what the appropriate timeframe for
physical therapy for the Plaintiff in this case was; correct,

just yes or no?
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A I wasn't treating that primarily, so he, it seems
appropriate to me, do I have a number, no.

Q What seems appropriate, you don't even know how much he
did, doctor?

A I know that it was authorized, I know that it was

requested, I know that it was approved.

0 That's not what I'm asking.

A But that's the realty.

0 Doctor, doctor?

A You're asking me the same, sir.

0 Finish your response.

A You're asking me the same question over and over and

you, and I again, you're speaking as a lawyer, I'm speaking as a
doctor who treats patient. Did he do appropriate treatment? It
seems to me he did.
Q Okay, but you don't know what that entails, how many
months of physical therapy, how many days per week of physical
therapy; yes or no, you don't know?
A I said that I don't know.
MR. KELLY: Objection.

0 Okay, that's fine.

A Yeah, but I said that three times, I mean.
THE COURT: How much time?
MR. FRITTOLA: About another half-hour.

MR. KELLY: Geez.
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THE COURT: Members of the jury, we're going to
break here for today, you have to come in tomorrow morning.
Wednesday morning you do not have to be here, I will ask you
to return to the courthouse tomorrow at 2:30 in the
afternoon.

COURT OFFICER: All rise, jury exiting.

(Whereupon, the jury exited the courtroom.)

THE COURT: Mr. Kelly, what is your schedule for
tomorrow?

MR. KELLY: Tomorrow is Dr. Grimm and Dr. Goldman
and now Dr. Kaplan, but now we have three people.

THE WITNESS: I'm not here tomorrow, I can be here
in the morning, but I can't be here in the afternoon.

MR. KELLY: Okay. We have Dr. Grimm and
Dr. Goldman tomorrow afternoon.

MR. ALVARADO: Thursday morning maybe?

THE WITNESS: ©No, tomorrow morning is not, that's

why

THE COURT: No.

MR. ALVARADO: Friday morning?

THE COURT: I have a calendar.

THE WITNESS: I have a full calendar.

THE COURT: When is the next day you can be in
court?

THE WITNESS: I can do Friday afternoon, next
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Monday morning.
THE COURT: Fr
MR. KELLY: Th
THE COURT: Fr
THE WITNESS:
THE COURT: 2:
MR. ALVARADO:
THE COURT: Th

(Whereupon Dr.

THE COURT: Mr.

Weinstein.
MR. KELLY: Gr
MR. JOHNSON:
motions in limine as Co
you mind?
THE COURT: Th
MR. JOHNSON:
THE COURT: Th
MR. KELLY: Wh
THE COURT: Co
to be marked in evidenc
MR. JOHNSON:
THE COURT: Oh
MR. JOHNSON:

THE COURT: Th

iday afternoon.
at's fine.
iday afternoon.
You got it.
30 Friday.
2:30 Friday.
ank you, doctor.
Kaplan exited the witness stand).

Kelly, you said Grimm and

imm and Goldman.
Your Honor, can we mark the pretrial

urt exhibits, just for the record, do

ey're in evidence.

We don't need to mark them?

ey're in evidence.

at happened?

unsel requested the pretrial motions
e.

No, Jjust as Court exhibits.

, Court exhibits?

Yes. For the record, is that cool?

at's fine. Tomorrow afternoon.
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MR. JOHNSON: We will do it tomorrow afternoon,
that's fine.
(Whereupon, the trial was adjourned to January 21,

2026, at 2:30.)
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