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THE WTNESS: Thank you
Good norning, Your Honor.
THE COURT: Good norning, sir. Just speak towards
the mc.
Counsel , you may inquire.
MR BRENNAN. Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MR BRENNAN:
Q Good norning, Doctor.

A Good nor ni ng.

Q Can you please introduce yourself to the jury?

A My nane is Dr. Ashley Sinela.

Q Can you give us a sense of your educational background?

A Certainly. 1'man orthopedic spine surgeon. M
education becane actually here in the Bronx. | ama native son

of the Bronx, where | attended el enentary school and high
school .

Fol | owi ng high school, | attended Pace University where
| did ny undergraduate degree in biology.

Subsequent to that, | went to Cornell University
finishing in a graduate |evel of degree in physician assistant
st udi es.

Fol l ow ng ny undergrade and graduate training, | then
went to medical school at NYCOM which is also in New York on

Long I sl and.
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Q What degree did you earn at NYCOW?

A | graduated with a nmedical degree, a doctor of
ost eopat hi ¢ nedi ci ne.

Q After you earned that degree, can you tell us about the
pr of essi onal work you' ve done since you becane a -- well, are
you a |licensed physician?

A Yes, | am

Q What's sone of your professional background since you
becanme a |icensed nedical doctor?

A Certainly. In terms of nmy training, | conpleted an
internship at Northwell Health. Followi ng an internship, | then
went on to do an orthopedic surgery residency, and then a spine
surgery fellowship

Q How | ong was the spine surgery fellowship?

Just about two years.
How | ong have you had your medical |icense?

Ww. | obtained ny license in 2009.

O r» O r

What does it nean to be an orthopedic surgeon?

A Ort hopedi ¢ surgeon is a physician that specializes in
di seases that treat the bone and joints.

Q | think you told us when you were sworn in, but do you
mai ntain an office in New York?

A Yes.

Q VWere is that?

A | maintain an office on Madi son Avenue, New York but




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Simela - Plaintiff - Direct

146

also, my primary location is Canarsie, Brooklyn.

Q Do you have any hospital privileges in the tri-state

area?
A | do.
Q Wher e?
A | amcredentialed at Harlem Hospital, |evel-one trauma

center. Also CareWell Health Medical Center, Hoboken University
Hospital, Hudson Regional Medical Center, and nost recently,
Bayonne Medi cal Center

Q What dos it nean to affiliated or have those privil eges
at those hospital s?

A As an attendi ng physicians, that nmeans | amable to
admt patients to a hospital. ['mcredentialed to treat
patients in a hospital. As a surgeon, |I'mcredentialed to do
surgeries on patients in a hospital.

Q You tal ked about orthopedics in general. Do you have a
particul ar concentration or area of expertise in that field?

A | do.

Q VWhat is that?

A Ort hopedi ¢ spi ne surgeon.

Q Are you board certified?

A Yes. | ama diplomat of the board of certification in
orthopedics. |I'malso a fellow of the Anerican Acadeny of the
Ot hopedi ¢ Sur geons.

Q VWhat does it mean to be board certified?
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A Certainly. Throughout our training, we take annual
exans. There is a culmnating or final examat the very end
whi ch enconpasses all of your training, test, your skill

That is usually conprised of three parts, a witten
part; the second part is actually a verbal part, where you
defend your surgeries; and the last part is presentation of your
surgeries. | completed all three of those stages.

Q When did you becone board certified?

A In 2017.

Q When was the last tine you performed a spine surgery?

A Yest er day.

Q OCkay. \When's the next time you are scheduled to
performa spinal surgery?

A Tonor r ow nor ni ng.

Q Did you take any tinme away from your practice to be
here in Court today?

Yes.

And to talk on behalf of M. U quia?

> O >F

Yes, ny patient.

Q Are you being conpensated fromyour tinme away from your
practice?

A Yes.

Q What are you bei ng conpensat ed?

A | do believe ny office sent an invoice for just about

$9,000 to review the records to and to appear today.
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Q Dr. Sinmela, as a spine surgeon, an orthopedic spine
surgeon, board certified, do you regularly come across patients
who have been injured in incidents or accidents?

A Yes.

Q Have those patients ever been involved in |awsuits
pertaining to those incidents or accidents?

A Yes.

Q Had you ever had to conme to Court before to testify on
behal f of your patients?

A Yes.

Q About how many tines have you had to do that?

A I would say on average, tw ce per year over the past
Si X years.

Q Okay. Are you famliar with a patient by the name of
Jose Luis Urquia?

Yes.
When did you initially neet M. Urquia?
I think in 2019, | initially met him

o > O >

Do you know how he initially came into your care?
During that time, | was affiliated with a practice in
Lower Manhattan, and he was referred by one of the pain
management physici ans there.

Q Who were pain managenent physicians at that practice at
the tine?

A Dr. Edw n Perez and Dr. Jose Col on.
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Q OCkay. Would it aid in your testinmony to have your

nmedi cal chart?

A Yes.
Q | am going to hand you what's been entered into
evidence as Plaintiff's Exhibit 11 -- or the court officer wll

do t he handi ng.

And | think your particular notes have been turned --
you see it's turned sideways? So, hopefully, that will be able
to aid you nore readily.

COURT OFFI CER:  (Handi ng).
THE W TNESS: Thank you
Q So, Dr. Sinela, you have in evidence -- before you
rather, what's in evidence as Plaintiff's Exhibit 11, the
Rehabi li tation Medicine Center of New York records.

I's that the practice you were affiliated with back in

20197

A Yes.

Q Have you had an opportunity just to identify your
particular office note for when you first encountered M.
Ur qui a?

A Yes.

Q All right. So, if you need to reference your note,
just let us know that you're doing that, okay?

What was date that you first met M. U quia?

A In reviewing ny note dated Septenber 17th of 2019, that
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appears to ny initial evaluation.

Q Ckay. Can you tell us what you did at the initial
evaluation with M. Urquia?

A As | do with nost of ny initial evaluations, | start
with taking a history of the actual injury.

Q Can you tell us what a history is?

A Certainly. A history is actually the basic tenant of
an orthopedi c physical exam It starts by asking the question,
how, what, why, when, and where, typically.

Q Ckay. Wiy is that as you put it, a tenant of
ort hopedi ¢ surgery?

A Because for the nost part, the patients that | care for
have been injured and understand the tim ng, mechani smof that
injury is wldly inportant to determ ne whether or not surgery
i's appropriate.

Q What was the history you took fromM. U quia that day?

A He gave me a history that he was working in
construction, when netal beans toppled upon him

Q Did he give you an indication as to when that had
occurred?

A That did occur while he was at work.

Q The particular timng of it, the date?

A Per my note that | amreferencing, December 27, 2018.

Q Fol l owi ng the taking of the history of M. Urquia, what

was the next step you took in that initial evaluation?
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A Once | have what we call the present history, | then
| ook at the past history to determine if there were any ot her
previous injuries to the particular body part or region.

Inthis case, that's called a past medical history and
a past surgical history.

Q Wl |, what body parts were you addressing in that
initial evaluation with M. Urquia?

A He was referred to me specifically for consultation of
the cervical spine, the neck

Q Ckay. Were you aware, just generally speaking, if
there were other body parts that he had injured in that
acci dent ?

A Typically, I wll reference any other notes that I
revi ewed, whet her physical therapy notes or other clinicians.
So, there ny be actual other sites of injury, but ny focus that
day was the neck.

Q Ckay. You had told us that you specialized in spinal
surgery.

Do you regularly treat patients for other type of
orthopedic injuries or do you |leave that to other specialists?

A | still do a fair amount of sports medicine and
art hroscopy.

Q What was the past history that you had obtained from
M. U quia?

A Based on the records that | amreferencing in front of
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nme, there was no significant past nedical history.
Q What is the significance of that finding or indication?
A Meani ng that he did not sustain a previous injury to
the body part that | was seeing himfor.

Q Why does that matter to you as a spinal surgery?

A Well, as a surgeon, if a patient had a previous injury
to, for exanple in this case, the neck, | would need to know,
di d he have previous surgery. It could certainly alter ny

deci si onmaki ng process.

Q What was the next step you took in your initial
eval uation?

A Fol l owi ng just the overview of the history and
medi cations, | then conducted a physical exam

Q OCkay. What did that entail?

A Physi cal examprimarily focused on the cervical spine
i ncl uded pal pation, which is actually touching the patient;
range of notion testing, which involves noving the associ ated
[inmb through its normal position to determne if there's any
restrictions; and lastly, a neurologic exam

Q So, when you say pal pation, you touch the patient, what
are you |l ooking for when you do that?

A Specifically when you're feeling for the cervica
spine, you are |looking for any signs of tension. That would be
nmuscl e spasm any focal areas of pain, specific, or any open

injuries, for that matter.
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Q What's an open injury?

A | treat a patient that has a huge |aceration or sort of
a defect in the nmuscle.

Q Ckay. \Wen you pal pated M. Urquia that day, what did
you find, if anything?

A Based on ny physical exam findings of that day, he did
have a nmuscl e spasns, which was noted on the right side with
t ender ness.

Q What does tenderness mean?

A When | pushed, he had pain.

Q What other testing did you performat that point in
time?

A Range of notion of testing was perforned.

Q What did -- you nentioned earlier associated |inbs.
What does that nmean?

A Meaning if you touch or nove a certain part of the
body, if the patient expresses concern that the painis
traveling, for exanple, down the arm that is indicative of
neur ol ogi ¢ findi ngs.

Q And what was the result of the range of notion testing
for M. U quia that Septenber day?

A Based on the records that | have in front of ne, he had
reduces range of notion, particularly in cervical flexion, which
I's bending the neck forward.

Q Can you denonstrate -- you tal ked about cervica
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flexion. Wen we are using the word cervical, what part of the
body are we tal king about?

A So again, we are referencing the neck primarily.

Fl exi on woul d be bending the neck forward. Extension would be
pul I ing your head up above your eye limt.

Q | believe your record indicates a particular
nmeasur ement of that range of notion?

A Yes.

Q First of all, how do you neasure range of notion?

A There's a special device called a gonionmeter and
unfortunately |I don't have one with me today. But if you could
i magine a protractor or something that you would use in
el enentary school to determ ne the degrees of flexion or degrees
of freedom that's a simlar device that we use.

Q And you had said there was reduced range of notion for

M. Urquia in his cervical spine?

A Yes.
Q Did that -- was that of any significance to you?
A It does. Typically if soneone has reduced range of

notion in a setting of trauma, there neans that there is
sonething that's either irritating the spine or restricting the
spi ne.

Q After performng the range of motion testing, did you
do anything else in terms of eval uation?

A Yes, | did.
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Q VWhat was that?

A A neur ol ogi ¢ exam

Q Ckay. Now, we've heard a little bit about -- well,
very little rather, about the field of neurol ogy.

Can you tell us what that is?

A Certainly. The nervous system which is the function
of your brain, gives off your spinal cord, which then branches
into various nerves. Those nerves have a correspondi ng
function. For exanple, if sonething is warmor cold, you sense
t hat because your nervous systens detects sensation.

If you are able to nove your arm your hands, you are
doi ng that because your brain is using a nerve specifically
notor nerve to actuate that function.

So, the nervous systemessentially allows you to walk,
eat, speak, drink, the large majority of your bodily functions.

Q I n what way does neurol ogy and the nervous system cone
into play within the field of orthopedic spine surgery?

A In this case, as a spine surgeon, if there is sonething
that's causing an inpedinent or a block to the nervous system
it's typically going to be either a soft tissue conpression or,
in fact, a fracture, sonething causing a physical block.

My job as an orthopedic spine surgeon is to basically
be the construction worker of the spine to renove or repair it.

Q VWhat were the results -- wthdrawn.

When you performed a neurol ogi cal exam what did that
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I nvol ve?
A In this case, a sensory exam So, essentially, |
touched all of the parts of the body that offer conplaints.
try to narrow down if there's a specific nerve that's causing
these issues. W call that a dernatone.
So, for exanple, anything that is in the hand, forearm
and upper armare controlled by the cervical nerves.
So cervical nerves two through seven control the
functions of the upper arm
So, if | touch on the side of arm specifically over
the biceps tendon, | know that's the C5-6 dermatomal region.
Q Doctor, you see -- | got a little bit of nodel here on
t he counsel table.
Wul d the use of that nodel aid you in your testinony
with the jury here today?
Yes.
Q Ckay.

THE COURT: M. Brennan, before you use the nodel,
| want to instruct the juror on use of what we cal
denonstrative aids during a trial.

It is not evidence, okay? It's just to help a
W tness explain what it is they are testifying about.

This is not a -- this nmodel is plaster or plastic,
okay?

And again, this is not sonething that is submtted
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i nto evidence.

This is not a nodel of the plaintiff's spine

hi nsel f, okay?

Again, it's what we call a denonstrative aid. It

Is not evidence. So, | just want you to keep that in mnd

during the testinony, okay?

Go ahead, M. Brennan.
MR BRENNAN. Thank you, Your Honor.
Can we have it marked for ID purposes? | think we

are up to 21.

THE COURT: Ckay.

MR. BRENNAN: And once that is done, if the officer
woul dn't mnd just handing the nodel up to the witness.

THE COURT: Sure.

(\Wher eupon, denonstrative aid was marked as
Plaintiff's Exhibit 21 for ldentification.)

COURT OFFI CER:  (Handi ng).

Q Dr. Sinmela, you were nentioning sone anatom cal terns a
nonment ago, dernatones and correspondi ng nerves. Does that
nodel contain any reference to what you were discussing a nonment
ago?

A Yes.

Q So, can you -- you tal ked about putting M. Urquia
t hrough a neurol ogi cal exam nation. Maybe utilizing that nodel

can help illustrate what you did that day.
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A Certainly. As | nmentioned, each nerve has a
correspondi ng function throughout the body. The first seven
vertebral body bones, essentially, of the cervical spine al
have a small hole on the side, one on the left, one on the
right. Through that hole, which we call the foranen, are the
exiting nerve roots.

If there's conpression against one of these nerve
roots, it will nmanifest in terns dernatone.

So, for exanple, just picking between nunmbers four and
five --

Q | apol ogize for interrupting you. | should have asked
a broader foundational question. | told you that it's a
denmonstrative aid, but maybe it would be helpful if you just
tell us what we are | ooking at broadly?

A This is a plastic nodel of the entire spinal colum.

First seven to eight vertebra are the cervical, the
m ddle 12 are the thoracic, and the |ower five are the |unbar
vertebral bodi es.

Q Thank you. So, you were talk about the foranmen and the
exiting nerve roots.

A O the cervical spine. | just picked the random
nunbers four and five. The plastic piece that you see here,
that represents the exiting nerve root.

Q What were the results of your neurol ogi cal exam nation

of M. Urquia on Septenber 17th of 2019?
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A Based on referencing the records | have before ne, his
neurol ogic examdid reveal that his strength was intact and that
he was -- let's see. Overall, neurovascul ar intact.

Q What does that nean to be neurovascularly intact?

A Meani ng that while has pain, there's not an overt bl ock
of the nerve resulting in paralysis or floored weakness of that
nmuscl e group.

Q Did you -- by the way, did M. U quia have any
vocal i zed conplaints during that visit?

A Yes.

Q What are those?

A He offered conplaints of right sided disconfort.

Q Okay. Did you review anything el se during that initial
exam nation?

A I did.

Q What was that ?

A | reviewed an MR .

Q Ckay. From where?

A An MRl from Lenox Hi |l Radi ol ogy.

Q What was that MRl taken in relation to your visit with
M. U quia?

A Referring to ny note, it appears as though that MR was
dated February the 12th of 2019.

Q And what was the purpose of review ng the MR ?

A Simlar to a physical exam review ng the records or
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i mages or diagnostic studies can help formulate a di agnosis.

Q We have that MRl here in evidence. W are going to
talk about it in a second.

But just fromyour records and your notes, can you just
tell us what your review of that MR reveal ed?

A Certainly. Based on the records that | have before neg,
| reviewed the MRI and it showed -- or reveal ed cervical disc
herni ati on.

Q Ckay. Can you tell us -- first of all, what a disc
herniation is?

A Sure. Wat I'Il do is just explain exactly what a disc
is and where it's |ocated in the body.

In between the bones of any portion of the spine,
there's a cushion. That cushion is called a disc. | like to
descri be the cushion as a small jelly donut because it's soft
but on the inside, there is a substance and it's consistent with
jelly.

When that substance nmakes it's way out of the donut,
typically in a young person via traumati c nmet hod, an ol der
person for different reasons, that's what we'd describe as a
di sc herni ation.

Q How does a di sc herni at e.

A Essentially, a small hole that occurs somewhere
t hroughout the disc and the material inside |eaks out.

Q And in your experience as an orthopedi c spine surgeon,
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just generally speaking, what could be the various causes of a
herni ati on?

A Certainly. Typically in a young person, if you do
detect a disc herniation, it's fromtraumatic injury.

Q When you say a young person, does that have a nedica
definition?

A Not really, but there is sort of aline. |If soneone is
| ess than m ddl e-aged, | describe that as a young person.

Q Ckay. Do you recall what M. Urquia s age was at the
time you met with hinf

A He was md thirties -- early thirties.

Q So, where woul d he have qualified in terms of young or
m ddl e- aged?

A He qualified as a young person at that tinme.

Q Ckay. Wy do you say typically a young -- if you
determine or see a herniation in a person of that age, it's --
what was the phrase you used a nonent ago, what causes a
herniation in a young person?

A Typically a traumatic injury.

Q So, why do you say that it's -- herniations in young
people are typically traumatic in nature?

A Because over time, through wear and tear, you can
devel op di sc herniations, but they're usually associated with
ost eophytes or bony formation. That's typically in someone

that's a little but nore mature. Let's say sonmeone in their
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sixties, seventies, eighties.

Typically people that are | ess than m ddl e-aged, you
won't find osteophyte formation, and the disc is usually intact.
Q Are you famliar with the phrase, degenerative disc

di sease, or disc degeneration?

A Yes.

Q VWhat does that nean?

A That's a phrase that we typically use to describe
arthritis of the spine.

Q How about degeneration in general? Does that term work
its way into the nmedical field?

A It does.

Q Where would it apply in the field of orthopedic spine
surgery?

A Typically once a joint is worn out over time, we
typically use that termas a catchall phrase to descri be when
two bones are inpacting against one another.

Q Now, you had used a phrase or a terma nonment ago of
ost eophytes. What's that?

A Ost eophytes is what we call a bridging bone. So
essentially, when two bones cone into contact with each other,
they tend to come and connect via another bridging bone.

Q And where do you typically see sonething |ike that?

A Typically, you see that in soneone above seventy in the

cervical spine or |ower |unbar spine.
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Q How about sonmebody who works in the field of
construction, a pretty heavy physical field?

A It woul d take several cycles and several years for that
to happen. So, typically, sonewhere at the end of their career,
you woul d see that.

Q In addition to the -- well, what was the significance
of observing herniation at the C5-6 | evel on that cervical spine
MRI ?

A Vel l, most of his synptons did occur in the upper
extremty. As | nmentioned, anything that's above the C7
vertebral body corresponds directly with again the upper arm
forearm hand.

Q Did you review any other records or materials at that
initial visit?

A Yes.

Q What was that ?

A A di agnostic EMG

Q Can you tell us what a diagnostic EMG is?

A Goi ng back to the description of the nervous system and
dermat ones, a diagnostic EMGis a nerve needle that's placed
into the nuscle belly to determne if there's any alteration in
the nerve itself.

Q And | want you to assume that there was testinony
yesterday from M. Urquia that he had undergone sonme needl e

testing wwth a Dr. Hausknecht.
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Ckay.
Wul d that be what an EMG woul d i nvol ve?

> O >

Yes.

Q What did you learn fromreview ng that diagnostic EMG
st udy?

A From ny standpoint, the diagnostic EMG was positive,
nmeaning there was irritation of the spinal cord at a particul ar
dermat omal | evel.

Q And what does the term cervical radicul opathy nmean?

A That's the clinical diagnosis of that nerve irritation
that we just described.

Q And at what cervical |evel was there positive finding?

A At the C5-6 vertebral |evel

Q So, did the confirmation on that diagnostic EMG have
any significance to you in conjunction with your physica
exam nation of M. Uquia, as well as your review of the MR ?

A Yes.

Q VWhat was that?

A The findings were concordant. The radi cul opat hy was
occurring at the same |level of the disc injury and the disc
her ni ati on.

Q Based on everything you' ve revi ewed, your exam nation
of M. Urquia, and your own expertise, did you form any opinion
at that initial visit wth M. Uquia about course of treatnent?

A [ did.
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Q VWhat was that?

A M. Urquia, based on ny inpression, had synptomatic
cervical radiculopathy. He was seeing ne for cervical
consul tation having failed conservative care. M decision at
that point was that he would benefit from surgery.

Q You nentioned in that answer that he had fail ed
conservative care. \Wat does nean?

A Typically patients are not referred to nme outside of
the hospital setting unless they have conpleted a course of
physi cal therapy. Typically they' ve undergone sone formof pain
managenment. In this case, he had done bot h.

Q OCkay. And the form of pain nmanagenent he had
under gone, what did that involve?

A Epi dural injection.

Q What is an epidural injection?

A An epidural injection is quite frankly putting the
medi cation or an anti-inflammtory steroid right against the
nerve to try to shrink that herniation, to try to reduce the
conpressi on agai nst the nerve.

Q How i s that actually perfornmed?

A It's a procedure typically done under sone form of
anaest hesi a by a pai n managenent specialist, where they actually
| ocalize or find that area of the spine and place a needle right
agai nst that area of the spine itself and inject the nedication.

Q When you say that M. Urquia had failed that course of
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treatment, what does that nean?
A It mean that he had multiple injections and had not had
conplete relief in his synptons.
MR. BRENNAN: Ckay. | think we're okay with the
model for now. Thank you.
THE COURT: Are you going to be using it again
during the Doctor's testinony?
MR. BRENNAN: No, | don't believe so.
THE COURT: Kyle, do you mind grabbing it?
We'll put it on the floor behind the table, please.
MR. BRENNAN: Thank you, Your Honor.
THE COURT: (kay, Counsel, you may continue.
Q Dr. Sinela, when was the next time that you saw M.
Ur qui a?
Before we even get to that question, did you have a
di scussion with M. Uquia at that initial visit about your
recommendat i on?
A Yes.
Q Tell us what that conversation entail ed.
A My recommendation is that he undergo cervical spine
surgery.
Q What ki nd of surgery?
A Specifically, a cervical fusion.
Q VWhat does a fusion nmean?
A

Fusion is a procedure by which we renove the disc in
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its entirety, that is the injured and danmaged di sc and repl ace
W th prosthesis.

Q And when you had the conversation with M. U quia aside
fromthe describing the surgery itself, do you have any ot her
di scussions with himabout the surgery?

A Yes. A lengthy discussion about the risk and benefits
of surgery.

Q Tell us what that conversation invol ved.

A That's typically a very serious conversation. Wen you
of fer soneone a surgical solution, it is within mnd the risks
that can occur. There are large vessels, both bl ood vessels and
nervous vessels, that traverse the neck. At any point, those
could be injured. There's a risk of paralysis if the spinal
cord gets injured. There's a huge risk of infection.

Al'l these things have to be discussed with the patient
in great detail before proceeding with surgery.

Q Did M. Uquia ultimtely elect to undergo surgery?

A Yes.

Q Now, just to nmake this tineline nake sense. Wen was
it that you performed this surgery?

A Let me | ook up the exact date.

Referring to the records in front of me, the date of
surgery was January 16, 2020.
Q Between that initial visit of Septenber 2019 and the

ultimte surgery on January 16th of 2020, did you visit wth M.
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Urqui a on any other occasions?

A Yes.

Q What was the purpose of those additional office visits?

A M. Uquia didreturn to see ne one nonth approximately
after our initial meeting. W had a further discussion about
surgical treatnent.

Q And in each of those subsequent visits with M. Urqui a,
what el se would occur during the tine spent in the office?

A A physi cal exam

Q Ckay. And just generally speaking, what were the
results of those additional physical exans?

A Referencing the records in front ne, his physical exam
findings were essentially the sane throughout.

Q OCkay. \What were those general findings have been?

A Pain with range of notion, reduced range of notion.

Q | see reference to a couple of tests in here, one is
Spurling and is Hoffmann.

A Both of those tests are physical examtests used to
determ ne where the synptons are comng from Spurling is a
test specifically where you conpress the head and neck, and you
rotate the spine. |If the patient conplains of pain, that is a
positive result. So essentially, |oading the spine and seeing
if that nerve is affected.

Q And what was the result of the Spurling' s tests on

these various office visits wwth M. Urquia?
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A Al ways positive.

Q Tell us what a Hoffmann's test involved.

A Hof f mann is actually Hoffmann Sign. The pure
definition is Hoffmann Sign.

It involves essentially tricking the fingers by
forcibly putting themto a flexion noment.

If the nerve is traumatically injured or essentially
not going to recover, your reflexes wll cause your index
finger, your thumb to nove abnornally. That would be positive
test. We call that nyel onal acia or cervical nyel opathy.

Q Did M. Urquia denonstrate any positive Hoffmann Signs?

A No.

Q You are tal ked about testing for the nerve and whet her
it would be a permanent injury. \Wat is the significance of
| ooking for that?

A Well, essentially, the goal of surgery is to try to
prevent permanent injury. W want to take the pressure off the
nerve because catastrophic injury can occur when the nerve is
conpressed for far too |long, essentially.

So Hoffmann Sign is typically positive when the nerves
are being conpressed for a very long tine and the patient is
nyopat hi c.

There are other signs that go along with that, an
altered gate, ataxia, a nunber of different things.

He did not exhibit those signs at that tine.
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Q When you spoke with M. Urquia about the positives of
the surgery what did you discuss?

A | discussed that we want to preserve neurol ogic
function. W don't want himto becone myopathic.

Q And di d your opinion and recomendation for that
cervical fusion surgery persist throughout those additional
office visits before the surgery?

A Yes.

Q Where was it that you perfornmed the operation of
January 16, 2020?

A It was at Hudson Regi onal Medical Center

Q Ckay.

MR. BRENNAN: Let's do this. Can we nmark for

identification as Plaintiff's Exhibit 227

Q Doct or, have you had an opportunity to review a nedical
illustration prior to today's testinony?

A Yes.

Q An illustration generally depicting a what a cervical

fusion surgery entails?

A Yes.
Q Wuld utilizing that illustration -- again -- not
agai n.
Is it an actual illustration of -- like a
cont enpor aneous illustration of the surgery you perforned on M.

Ur qui a?

170
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No.
No, was it created then --
No.

-- or was it created for the purposes of this case?

> O » O >

It was created for the purposes of this case.

Q Woul d utilizing though that illustration help you
expl ain what the procedure involved to this jury?

A Yes.

MR. BRENNAN: So, Your Honor, with perm ssion and
just with that expressed understanding it is being used for
denonstrative purposes only, perm ssion to have the
il lustration marked for identification?

THE COURT: Can we show your opposing counsel ?

MR BRENNAN. Sure. | nean, it's been previously
exchanged but I'll show it again.

THE COURT: Okay. M. Glroy and M. Showers, are
you okay with denonstrative purposes only?

MR SHONERS: Yes.

MR Gd LROY: Yes.

THE COURT: We will have that nmarked as Plaintiff's
Exhibit 22 for identification only.

Menbers of the jury, | will just instruct you
again. This is for denonstrative purposes only and this not
a piece of evidence to be considered during deliberations.

(Wher eupon, denonstrative aid was marked as

171
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Plaintiff's Exhibit 22 for ldentification.)

MR BRENNAN. Judge, I'mgoing to first note for
the record that through the use of ny |aptop and sone
i ncredi bl e fancy technol ogy, | amprojecting on to the
screen imges fromwhat's been entered in evidence,
Plaintiff's Exhibit 17 Lenox Hi |l Radi ol ogy records.

And with the Court's permssion, | would ask the
witness to step down and utilize the |aptop, which is being
mrrored on to the television here in the courtroomto
explain and to elicit further testinony.

THE COURT: Okay. Any objection, Counselors, for
the using of the laptop by the witness down in the well
t here?

MR, SHONERS: No, Your Honor.

MR G LROY: No.

THE COURT: Okay. |I'Il confirmtoo. That was
Lenox Hi Il Radiology reports and filnms were entered as
nunber 17. That's what's on the screen

Doctor, it's a very tight well so please be careful
when you are navigating, okay?

MR. BRENNAN: VWhat | amgo to do, if that's okay,
is essentially switch positions so | can maintain at a
m crophone and have the doctor sit here.

THE COURT: That's fine.

Q Dr. Sinmela, on direct examnation a few m nutes ago,

172
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you tal ked about reviewing a cervical MI taken of M. U quia
during your initial consultation with him

Do you recall that testinony?

Yes.

Q Can you tell us what we | ooking at the screen here?
A Sure. Wthout boring you with all the huge details,
this is an MRl scan of the cervical spine.

An MRI, just to give you context, is -- it stands for
magnetic residence imaging. |It's an essentially a |arge-board
magnet that causes the cells in your body to spin in a certain
di rection.

Abnormal findings show up in a reverse spin.
Essentially, they show up on a digitized inmage.

Q And is this a particular MR study we are |ooking at?

A Yes, this is of M. Uquia and this is a sagittal inage
and axi al image of the cervical spine.

Q | see a date there reflected on a couple occasions of
February 12, 2019.

A Yes. This was the date the inage was obt ai ned.

Q So, just referencing your own records, this is the sane
MRl you were | ooking at during the initial consultation with M.
Ur qui a?

A Yes.

Q Okay. Walk us through what you were review ng and

what, if any, significant findings you observed in those MR

173
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filmstudies.

A Certainly. Looking at the sagittal image. Just to
reference, this is the brain up top. This gray matter line
com ng down is the your cervical spine. The bones of the spine
are represented by this other darker gray material. The
intervertebral disc is represented by the sort of odd shaped
circular structure in between.

The specific herniation | reviewed or noted was between
C5-6. So we'll count down the bones. One, two, three, four,
five, six.

And if you take a look right here, you can see this
little point, maybe difficult fromthere. That's the actual
rupture of the herniation of the disc.

So, on the sagittal image, you could see the disc is
herni ated; but the confirmation is now on the axial inmage.

So on this sagittal we are |ooking at his face and
across. On the axial imges, we're actually I ooking through the
spinal cord. So here is the sane herniation just a different
point of view (Indicating).

Q You used the term rupture, a nonent ago.

A Yes.

Q Why do you use that particul ar word?
A Because there's a hole in the disc and the material,
that jelly substance is now extruding or com ng out of the disc.

Q So, did you observe that extrusion on these particular
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I mges?

A Yes.

Q Why did you -- what's the significance of the multiple
views when you're form ng an opinion and a diagnosis?

A They're confirmatory because you can see it on one view
but perhaps, it may be biased left or right on another view

Here, it's essentially central, maybe what we call
paracentral, where it's sightly off to the left. But it's
essentially a central herniation.

Q What's the significance of that finding?

A You can have bilateral arm synptons.

Q What -- | don't want to take anything for granted.
Doctor, bilateral meaning what?

A Oh. Both arns can be becone synptonatic.

Q Were there synptons that you had observed during your
exam nation of M. Urquia?

A Yes.

Q When you | ooked at the filmthat day, what significance
did that hold for you?

A Essentially he was a good candidate for a fusion,
because all the other vertebral discs were in good shape and
intact, essentially, except for this C5-6 disc.

Q What | amgoing to do now is just very briefly switch
over to a projection of what's been nmarked for identification as

Plaintiff's Exhibit 22. And then I'll ask some questi ons.
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MR, BRENNAN: Just a brief nonment, Your Honor.
THE COURT: Sure.
Q Dr. Sinela, we are looking at a full screen inmge of
what's been marked for identification as Plaintiff's Exhibit 22.
You told us a few nmoments ago that the use of this
illustration would help you in your testinony about the surgery
you perfornmed on M. Urquia in January of 2020.
Was that right?

A Yes.

Q Ckay. | think it mght be best if you tell us what
we're | ooking at and kind of guide us through what procedure you
performed on that particul ar day.

A Certainly. The top left-hand image marked A is show ng
the actual exposure to the spine. So, in order to expose the
spine, we have to make an incision, which is a formal cut, along
the neck to renove the skin so we can gain access to the
muscl es.

After the nuscles, we go through the different plane of
the spine and essentially, we get to this point where we are
| ooking at the actual bones of the spine.

What you're seeing in this image is nme using a tool
called a bur, essentially. And that bur is used to renmove all
of the herniated discs.

Q Not to ask an obvious question but during this

procedure, is M. Uquia awake or sedated?




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Simela - Plaintiff - Direct

177

A He' s asl eep under general anaesthesia, yes.

Q So, that seens to -- you' ve wal ked us through what's
| abel ed as portion A. | guess B woul d be next.

A Bis going to be the axial version. Sort of this --
| ooki ng through the spine. It depicts how we actually get al
the way down. So, we are drilling out all of this material so
we can gain access to the spinal cord itself.

Q When you say drilling, is it what we all think of that

wor d?

A I''ma construction worker of the spine, yes, it's a
drill.

Q Why do you need to drill into any bone?

A That's how we renove it. So, once the bone of the
spine is renoved, we gain access to the posterior |ongitudinal
| i ganent, which is where that herniation was | ocated.

The herniation was right on top of the spine, pushing
down on the spine causing conpression.

Q OCkay. Now, when you wal ked us through the nodel
earlier, you tal ked about the nerve-root endings passing through
an opening in the bone?

A Yes.

Q Was there any nerve relationship to the herniation in
this particular patient?

Yes.

Q VWhat was that?
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A The nerves are not well represented on this diagram but
they exit left and right. So, you could tell the herniation was
sort of in the mddle but biased towards the left side nore so.

Q Now, when you are performng this exam nation, you
descri bed opening up the front of the neck. Are you visualizing
this wth your own tw eyes?

A Yes. W use a microscope to see the finite details
w thin the spine.

Q So, when you opened M. Urquia on the date of his
surgery, did you make any personal observations about that
herni ati on you had observed on the MR film study?

A Yes.

Q What' d you see?

A We saw a herniation beyond the posterior |ongitudinal
| i ganent pushing on the spine.

Q What woul d be the next portion of the procedure?

A Foll owi ng through -- fromB to C, we're now j ust
clearing all the cartilages material or the remant disc,
because we have to renove it inits entirety. So, that's C

Comng to D, we are now actually putting in that
prosthesis that | mentioned to you earlier.
This is the prosthesis or artificial disc, for lack of
a better word.
Q Why do you need to replace the renmoved disc with a

prost hesi s?
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A If not, the spine would collapse on itself.

Q If the spine were to collapse on itself, what's the
significance or risks thereof?

A Catastrophic failure. He would be paralyzed.

Q Ckay. It looks like there's inmaging above the
prosthesis. What's going on there?

A We put screws in to distract -- or open that space so
we can get to the actual spinal cord.

Q Ckay, thank you. Maybe tell us what the |ast portion
of the illustration is.

A The last portion is, in order to actually fix the
prosthesis in the disc space, we actually have to anchor it in
W th screws.

Q So like you told us about a drill before. Wen you say
screws, what kind of screws are we tal king about?

A There are 14 mllimeter and 12 m|lineter nedical -grade
Screws.

Q What does it nmean to be medical grade?

A They're made out of titanium

Q Were there any cone applications or issues with the
procedure of M. Urquia that day?

A No, that day things went straightforward.

Q Anyt hing el se about this illustration that woul d help
you with your testinony, or do you think we're done?

A | think we're done.
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MR. BRENNAN: |'ll take that down in a nonent.

THE COURT: You want the witness back on the stand?

MR. BRENNAN:  Yes.

THE COURT: Okay. Doctor, step up

Counsel, will you be using this during any --

MR. BRENNAN: One nore, but not at this nonent.

THE COURT: (kay, so why don't we take the
denonstrative aid down until you use it again.

MR. BRENNAN:  Yes, Your Honor.

THE COURT: Then Counselors, if you want to nove
back over to the defense table.

And Kyle, can | have you slide this back a little
bit so that way M. Glroy and M. Showers can see?

|'s that better, Counselors?

MR. G LROY: Mich better.

MR, SHOWNERS: Yup

THE COURT: Thank you very nuch.
Q Doctor, the particular type of surgery you performed on

M. Urquia that day, does that involve any sort of adm ssion to

a hospital ?

A Yes.
Q I's that what occurred in this case?
A Yes.

Q What's the purpose of adm ssion to the hospital as

opposed to what we commonly understand to be an out-patient
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procedur e?

A Because he underwent general anaesthesia and needs to
be nonitored for at |least a 23-hour period, we have to admt him
to the hospital formally. W cannot send hi m hone.

Q Ckay. And | think you told us before, no particular
i ssues or conplications with the surgery?

A Correct.

Q Al right. So, what did you do with your patient
follow ng the successful conpletion of that cervical fusion
surgery?

A He stays in the hospital overnight. |If he's able to
eat, drink, and swallow appropriately the follow ng norning, we
send himfor discharge.

He was di scharged honme and | do believe he followed up
with me typically within 10 to 14 days post-operatively.

Q Did I happen to take away the exhibit or is it still up
t here?

A Yes.

Q So, when was the next tine you saw M. Urquia?

A His initial post-op visit was on February 4th of 2020.

Q Ckay. What did you do with -- where was that visit

A In the office.
Q And what happened at that visit?

A Typically, we check the wound, nake sure that there's
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no sign of infection. W check the neurologic systemto nake
sure that there's no failure or problemw th his neurol ogi cal
system as wel | .

Q Any issues with the surgical wound?
Ref erenci ng ny notes, no.
This woul d be the wound on his neck?

Yes.

o r» O >

Tell us what other exam nation and information you took
fromM. Uquia at that first visit -- that first post-op visit.

A The key with the first post-op visit for anyone after
neck surgery is, are they able to speak.

One of the anatom c key points that was not shown in

the illustration are the vocal cords. There's an uptick or a
chance of paralysis of the vocal cords. So in ny notes, |
always -- if appropriate mentioned, that he's able to eat,
drink, and speak well.

Q That woul d have been a risk of the procedure?

A Yes.

Q At that first post-operative visit, anything el se that
you are particularly focused on?

A Pain control, typically, as well

Q And had M. Urquia been provided with any medication
follow ng that surgery?

A Yes.

Q VWhat was the nedication?
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A Typical |y percocet.

Q Ckay. | think we have a | ay persons understandi ng of
percocet, but where would it come into play in the context of
post operative pain manage?

A Postoperatively after you have surgery, it can be very
painful. Opiates are probably the npbst conmon post-operative
nmedi cations that patients require.

Q What's a typical length of course your patients take
post operativel y?

A A week or two.

Q Ckay. Any issues -- any particular issues with any
post-operative pain of M. Urquia conplained at the first visit?

A No, standard.

Q Ckay. What was your recommendation at the end of that
visit?

A That he was going to follow up with me in about two
weeks, and at that point we would determne if he was going to
start post-operative rehab.

| also put all the patients after cervical spine
surgery in a collar. So, he was going to see ne back in two
weeks for renoval of that collar.

Q When did you -- first of all, was M. Urquia placed in
that collar?

Yes.

Q What kind of device are we tal king about? Not what |I'm




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Simela - Plaintiff - Direct

184

wearing on ny shirt collar, right?

A It's arigid collar to avoid, while the spine is
healing, to stabilize the spine.

Q What's going on, anatom cally and biologically, after
those screws are placed and this artificial spacer is placed,
what's the body going through?

A The first stage of healing is inflammtion, so there's
always swelling. The second phase is reparative. Essentially,
the cells are now going to integrate with that prosthesis.

Q Did you performany neurological testing on M. Urquia
at the first post-op visit?

A Yes.

Q VWhat were the results of those tests?

A Hi s nervous systemwas functioning. W do a brief
nervous system exam Because he's in the collar, we don't check
range of notion. We just sinply assess if he's able to nove the
linbs and if he feel sensations.

Q When you are prescribing that kind of collar to a
patient, what are the instructions you give to then? Like, how
often are they supposed to renove it, if at all, in those first
few weeks?

A They keep it on all the tine, 24 hours a day.

Q Ckay. \When was the next time you saw M. Urquia?

A Two weeks | ater
Q

Do you have that note in front of you?
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A | do.
Q Anyt hing significant about that visit?

A Hi s incision was healing appropriately. He was still

taking pain nmedication. And we started himin physical therapy.

Q So, this would be a visit from February 18th of 2020?
A Yes.

Q Alittle over a nonth or so after the surgery?

A Yes.

Q What was the significance of himstill being on pain
medi cation at that -- that far renmoved fromthe procedure?

A He was having post-operative pain. |It's not atypical

to have post-operative pain.

Q Were you nmake anyt hing reconmendati ons at that point
tine to resume any conservative treatnent?

A Post - operati ve therapy.

Q Can you tell us, generally what's the significance of
and i nportance of post-operative physical therapy follow ng a
cervical fusion?

A Essentially when we place you in a collar for upwards
of four weeks, all the nuscles weakness, potentially stiffen.
One of the initial post-operative conplaints | would say nost
patients have is they feel extremely tight and stiff in the
cervical spine.

Q Did M. Urquia vocalize any such conpl ai nts?

A Yes.

in
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Q Did you have any other conplaints as you continued to
follow with himpostoperatively?

A On the 2/18/2020 visit, no.

Q Ckay. \When was the next time you saw M. Urquia?

A The next visit was actually via Tel ehealth. By then
the pandemc was in full effect.

Q So, you weren't able to see patients in person around
that time?

A Correct.

Q How were you even conducting Tel ehealth nedicine visits
at -- inthe first few weeks of the pandem c?

A Yeah, it seenms like a blur. But essentially, it was
very difficult but he was a post-operative patient and we needed
to nonitor him So a lot of this was done by FaceTi ne, phone
calls, sending inmges of what the wound | ooked |ike.

Q In those Tel ehealth medicine visits with M. U quia,
were you able to -- how would you nonitor progress or any issues
or conplaints he mght have?

A It was a chall enge.

Q OCkay. In that first Telehealth visit from March 31,
2020, what, if anything, of significance occurred there?

A He reported pain. | was unable to do a neurologic
exam Just essentially an observational exam

Q | note that towards the bottom of that particular

office entry, there's the review of synptons section, and then
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bel ow that, what appears to be portions of a report that would
occur on every single visit.

So, particularly, in neurological, can you tell us --
when you say you couldn't really do neurol ogi cal exam nations,
how do you put neurol ogical findings in the Tel eheal th medicine
report?

A As | nentioned, observational. So, raise your hand.
He's notor functioning intact. | can't determ ne sensation or
pal pate for nuscle spasm but essentially if he could use his
arms, his fingers, open and close his eyes, his motor systemis
i ntact.

Q Ckay. \What advice -- or rather, what recomendation
did you nake at the end of that visit?

A Home exercise program for physical therapy.

Q Why were you recommendi ng hone exercises at that tine?

A Essentially, patients were not going in for physical
t herapy so the therapist would do a Telehealth visit as well to
go over range of notion exercises.

Q Wiy woul d it be inmportant to continue exercises at home
when he didn't have access to the physical therapy facility?
Range of notion is inportant.

What coul d happen if you don't do those things?
Stiffness -- profound stiffness.

Ckay. \When was the next tinme you saw M. Urquia?

> O >» O >

Approxi mately one nonth later, April 28th of 2020.
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Q So, it seems you were seeing himon approximate nonthly
basis, initially, postoperatively?

A Yes.

Q Why was that?

A Post - operative cervical spine patients require
noni t ori ng.

Q For how | ong woul d you see a typical patient on a
post operative?

A Four to six nonths after surgery.

Q As you continued that April visit with M. Uquia. was
that also a Tel ehealth nedicine visit?

A Yes.

Q Did you ever get to see himin person again?

A Yes.

Q When was that ?

A It Iooks like, based on the records |'mreferencing in
front of me, June 24th of 2020.

Q OCkay. Anything of significance of that visit? Was he
still progressing on his post-operative path?

A Yes.

Q When you got to see himin person again, were you
perform ng any additional range of notion exam nations?

A Yes.

Q Did you record that exam nation?

A Yes.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Simela - Plaintiff - Direct

> O » O

Q

189

Anyt hing of significance fromthat exan?

Yes.

What was that?

He di d have reduced extension of the cervical spine.

Rem nd us again what extension -- which direction we're

novi ng our head in when we're doing extension?

A

We are bringing our head backwards with the gaze above

normal pl ane.

Q

cervica
A

Q
A

Is it coomon or is it unusual for a patient with a
fusion to have reduction in range of notion?
Unfortunately it's common.

Wiy is that?

Because you're fusing -- we are connecting those two

bones and the result in connection of those bones can result in

reduced notion

Q

I's the expectation for those screws and t hat

inplantation to remain for the rest of his |ife?

A

o r» O r» O

not i on.

Yes.

Ckay. Wiy is that?

Renmovi ng them woul d be very risky and unwarrant ed.
Ckay. \Wen was the next time you saw M. Urquia?

Qur next visit occurred on August the 12th of 2020.
What occurred at that visit?

A clinical exam He continued to have reduced range of

He was neurovascul ar intact.
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Q Any recommendations for treatnment at that point?

A Physi cal therapy.

Q Did you continue to see himon an al nost nonthly basis?

A Yes.

Q Moving forward in 20207

A Yes.

Q | would like to direct your attention to the record
from February 24th of 2021. Have you |located that particular
record?

A Yes.

Q Ckay. Did you see M. Urquia on that particular date?

A I did.

Q What was purpose of that visit?

A Referencing nmy notes, dated February 24th of '21, he
was now seeing ne for |ow back pain.

Q What you say now seeing you for |ow back pain, what do
you mean by that?

A Essentially he was treating for | ow back conplaints
w th the pain nmanagenent team

Q So, why was he comng to you at that point to discuss
anything related to his | ower back?

A He had failed conservative treatment for the | ow back.

Q Was this nore of an eval uation-type scenario, |like the
first time you saw himin Septenber of 2019?

A Yes.
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Q Okay. Walk us through what you did at that visit in
February of 2021

A So, in that visit, | was focused prinmarily on his |ow
back conplaints, as well as follow ng up the cervical spine.

Q Any significant exam nation findings at that visit?

A During that visit, | did not exam ne his |unbar spine.

Q What was the plan of action follow ng that February

A | was referring himfor a trigger point injection.

Q What's a trigger point injection?

A When there's spasmin the nuscle, quite often tinmes you
can inject the nuscle in a particular |ocation and reduce that
spasm

Q How does the trigger point injection differ fromthe
epidural type of injection you spoke about earlier?

A Trigger point injections are specifically for the
nmuscl e, unlike an epidural injection, which is nore for the
spine itself.

Q OCkay. Did you follow up with himabout his | ower
back --

Yes.

Q -- after that February visit?
When was that?
April 21st of ' 21.

Q Anyt hing of significance that occurred that visit?
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A On the clinical examof the |unbar spine, he did have
reduced range of notion and nmuscle spasm

Q Again, this spasming, is that sonething he reports to
you or can you observe it on your own?

A You can feel nuscle spasm

Q So, you woul d have been putting your hands on that
portion of his body at that point in time?

A Yes.

Q How was he dealing with recovery fromhis cervical
spine fusion at that point in tine?

A H s range of notion was somewhat increased fromthe

previous visit.

Q Was it still reduced overall?
A Yes.
Q I's that sonething at that point in time -- over a year

after the operation, what woul d be an expectation be about his
ability to regain range of notion in the future?

A Well, followng the fusion, you ultimately never regain
full range of notion. You can have incremental gains, but you
certainly wll never get back to full range.

Q What are things that you can do to help potentially get
i ncrement al gai ns?

A Physi cal therapy.

Q | want to direct your attention nowto the Septenber 8,

2021, visit. W're skipping a head a little bit.
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What occurred at that visit?

A During that visit, he described conplaints of |ow back
pain. There was an also an MRl of the cervical spine ordered.

Q And did you have an opportunity to review the cervical
spine MRI?

A | don't have that in front of ne.

Q Just at that visit, did you --

A It looks like it was pending.

Q ' mtal ki ng about the Septenber 8th of 2021

Are we on the same page here?

A Oh, the lunbar spine MRl was present. You're referring
to the lunbar or the cervical?

Q My apol ogi es, Doctor.

What were you able to reviewin the office that day?

A MRl of the -- ny apologies. | think it's an M of the
cervical spine with hardware in place, and then the |unbar spine
MRl as well.

Q Now, directing your attention down to the planned
portion of that office visit in Septenber '21, what was the plan
at that point?

A | made a recomendation for endoscopi c di scectony ne
with Dr. Perez.

Q Tel | us what an endoscopi c discectony is.

A An endoscopi c discectony is |largely a pai n managenent

procedure where if the herniation is small enough, they're able
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to renove it via a needle.

Q Why woul d that be something you'd refer to someone |ike
Dr. Perez, as opposed to perform ng yourself?

A It's a less invasive procedure.

Q Were you making that recommendation for a particular
| evel of the spine?

A Based on the records in front of nme, he had nulti-Ievel
herniations in the |lunbar spine, L4-5, L5-S1

Q Ckay. You said sonmething interesting a nmoment ago,
that that kind of procedure, the |ess invasive procedure would
be recommended when there's a smaller herniation?

A Yes.

Q So reflecting back on the C5-6 herniation that you had
observed on those MRl studies for M. Urquia, can you conpare
the two?

A The cervical spine, the disc is actually much smaller.
So, even if you conpromse 15 to 20% of it by way of herniation
the disc is not functional.

The | unbar spine disc is a |ot bigger and nore robust,
so a 10% herniation is going to be a |ot easier to take out
Wi t hout ruining the entire disc.

Q Do you know if he ever underwent that particular
procedur e?

A | do not.

Q OCkay. Did you see M. Urquia any further at that
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particul ar practice?

A | do not believe so.

Q Ckay. Have you seen M. Urquia since 20217

A Yes.

Q When was that ?

A | did have a chance to see himon, | think March the

6th -- excuse nme, March the 8th.

Q O what year?

A O 2025.

Q Ckay. Was that in part because we had this event
com ng up?

A Yes.

Q Tell us about what occurred in the visit with himin
March 2025.

A During that visit, | did take an updated history to
determine if he had any intervening accidents or traumas. He
did not.

| did ask himabout his pain and he was experiencing

pain in the neck.

Q Did you al so performa physical exam nation?

A Yes.

Q What did that physical exam nation reveal ?

A It revealed he had restrictions of flexion in the

cervical spine, as well as extension. So again, bending forward

and bendi ng backward.
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Q When you say restrictions, we tal ked about |oss of
novenent. |s it conpared to anything as a general standard?

A Yes. There's a custonmary normfor range of notion.
So, when | say a restriction, he deviates fromthat customary
norm

Q OCkay. Dr. Sinela, do you have an opinion within a
reasonabl e degree of nedical certainty as to what caused the
herni ation and radi cul ar synptons and ot her neurol ogi ca
synptons to M. Urquia' s cervical spine that you operated on in
January of 20207?

A Yes, | do.

Q In your opinion to a reasonabl e degree of orthopedic
spine surgery, what is it?

A In my medical opinion, based on the history given, the
MRl findings, the EM5 findings, and ny intra-operative
visualization of the herniation, |I believe in ny nedical opinion
that it was causally related to the traumatic incident that he
under went .

Q At work on Decenber 27, 20187

A Correct, at work.

Q Ckay. Wy do you think that's the inciting incident?

A Because he was asynptomatic prior to the injury, and
his synptoms did correlate with the physical exam findings and
the MRI findings, as well as the diagnostic EMG

Q Doctor, | want you to assune that on the day of the
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accident, M. Uquia -- well, we also have themin evidence.
But are you aware that he went to the energency
department on the day of the accident?

A Yes.

Q Just for the purposes of this question. | want you to
assune that at that emergency roomvisit, M. Uquia only made
conplaints of an injury to his right hand. GCkay?

A Ckay.

Q | want you to assune it's the defendants position --
someone is going to cone in here and testify that because M.
Urquia only conpl ai ned about an injury to his hand at that
emergency roomvisit, that he didn't injure any other part of
his body in his workplace accident of Decenber 27, 2018.

A Ckay.

Q Does that opinion change your opinion in any way?

A No.

Q Why not ?

A Quite often times the enmergency roomis exactly it
stands for, enmergency. And we see patients with distracting
injuries all the tinme.

If there's a laceration, if there's bleeding, that
t akes precedence.

But quite often when the patient is out that acute
traumatic environnment, they often start to recall where they're

having pain. |It's very common.
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Q You had used a terma nonment ago, distracting injury.
What do you nean by that?

A Distraction injury is a medical termthat we use to
descri be what everyone focuses on. \Wen you go to the energency
room if you have bleeding, that's the focus. |f have you sonme
sort of penetrating wound, that's the focus. Then we have
secondary injuries. Those are the injuries that typically get
recogni zed afterwards.

Q By the way, did you ever treat M. U quia for his hand
injury?

A Never .

Q Ckay. Have you had an opportunity to see any
phot ographs related to his injury?

A No actually.

MR. BRENNAN: 1'd ask that the w tness be handed

what's in evidence as Plaintiff's Exhibit 3.

THE COURT: Ckay.

COURT OFFI CER:  (Handi ng).
THE COURT: Thank you, Kyle.
THE WTNESS: Thank you

Q So, Doctor, there's been testinony about those
phot ogr aphs about M. Urquia, and that they reflect the injury
to his hand either immediately thereafter or within the first
week or so follow ng the accident.

A Ckay.
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Q By the way, have you ever treated a patient who's had
what you referred to as a distracting injury, and | ater
conpl ai ns about other orthopedic injuries?

A Yes.

MR. SHOMERS: Note ny objection, Your Honor

THE COURT: What's the objection?

MR SHOWNERS:. This is specul ative and outside of
his direct testimony. Another patient.

MR. BRENNAN: So, Judge, it's defendants' position
t hat because -- they've already argued it. That because he
didn't conplain in the enmergency room that he didn't have
any other injuries.

So, Dr. Sinela' s experience with what he's already
described as distracting injuries and later treating |ater
other injuries is relevant for the purposes of the jury
under st andi ng the context of the situation.

THE COURT: |'mgoing to overrule the objection

Go ahead.

MR BRENNAN:  Ckay.

Q Doctor, if soneone cones in here and says, well,
because he didn't conplain about pain to the neck on the day of
or conpl ain about pain to his |ower back or right shoul der, does
that inpact your opinion in any way?

A No.

Q Why not ?
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A As | nentioned, often times when you're in the
emergency room you are treated for the thing that appears the
most urgent.

Q And does | ooki ng at those photographs inpact your
opi nion in any way?

A No.

Q Ckay. | want you to assume that sonmeone's going to
come in here and say that if M. Urquia sustained orthopedic
injuries to his spine, neck, and back, to the extent that they
required surgery, he woul d have needed energent nedi cal
attention to those body parts on the day of accident. Okay?
What is your opinion about such a thought?

A Barring a fracture typically there's no need for an
urgent surgical spine surgery.

Q Vel |, you had tal ked about the way patients typically
come to your practice follow ng what kind of treatnment?

A Conservati ve.

Q Wiy is it that that's the typical way patients conme to
you under those circunstances?

A Because the majority of patients get better or inprove
W th conservative treatnent.

Very few percentage w se, anyway, patients actually
progress to surgical treatnent.

Q | want you to assune that nultiple people are going to

say that the MRl film studies showed no signs of any traumatic

200
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injury. What do you say to that?

A Barring an obvious fracture, whether sonmething is acute
or subacute, difficult to say on an MR

Q Wl |, do you have been opinion as to whether the
herni ati on you observed on the MRl is traunatically induced?

A In my opinion, | believe it was traumatic because he
di d not have synptons before.

Q OCkay. And those synptons -- what synptons are you
consi deri ng when you nake that assessnent?

A Radi ati ng arm pain, the persistent nuscle spasm and
neck pain with reduced range of notion.

Q Now, Doctor, do you have -- in your experience, rather
do you have an opi ni on about what kind of care M. Urquia wuld
need noving forward with respect to his spinal injuries?

A Certainly. | think going forward, he definitely wll
need to be nonitored, annual X-rays possibly, even CT scans will
need to be obt ai ned.

Q And why is nonitoring inportant for a patient |ike M.
Ur qui a?

A Simlar to the reason he underwent his index procedure,
we want to make sure there's no neurologic progression. Early
intervention is always the best option.

Q How often woul d you say those kind of intermttent film
studi es woul d be beneficial?

A I think annual X-rays certainly, and possibly if he has
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synpt ons, possibly bi-annual CT scan.

Q A question | forgot to ask earlier, but I want you to
assume sonmeone is going to cone in here and say that M.
Urquia's anatom cal conplaints, some of the right-sided nunbness
and sensation he had does not correlate to the cervical spine
MRl that you showed us earlier, particularly with the left sided
nature of that herniation. Ckay?

Do you have any thoughts about that kind of statenent?

A | do.

Q Ckay, what are those thoughts?

A Yeah, the herniation is what we call paracentral. It
was a mdline herniation, just slightly biased to the left side,
which neans it can give you bilateral synptons.

Q How can you a |l eft-sided herniation give you bil ateral
synpt ons?

A Because it's not purely left sided. |It's paracentral,
meaning it's in the mddle, just slightly skewed to left side
and it's positional. It's an MR

Q Right. | think that's inportant to know.

When a patient like M. Urquia is undergoing an MRl
how is that test conducted?

A So, when you're going for an MR, you're supine, so
you're laying on your back. So, there's no gravity.

You can't see where sonething's going to | ayout because

you are flat on your back, so everything falls posterior
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When you' re upright and wal ki ng and standing, gravity
settles and the disc often splays. So, essentially, it's going
to touch both sides of the nerve. It's not going to be isolated
to one side versus the other, when you are upright and wal ki ng.

Q | want you to assune that M. Urquia has undergone a
shoul der right shoul der surgery by Dr. Capiol a.

Have you had patients have overlapping injuries, neck
conpl ai nts and shoul der conpl ai nts?

A Yes.

Q Do you draw any significance fromthat kind of
situation, like M. Urquia has?

A It's common if patients have a traumatic injury, to
have cervical radicul opathy and sone sort of extremty issue as
well. W actually call it a double-crush syndrone, is how we
describe it.

Q | want you to assune that M. Urquia testified
yesterday that in addition to the beans com ng down on him
about three or four weighing 20 to 30 pounds each, as a result
of that incident, he also fell towards his right-hand side
contacting a concrete colum on his right hand side.

Does that influence your opinion in any way?

A In terms of the cervical spine?

Q Ei ther the cervical spine or just the nmechani sm of
injury here.

A The mechanismof injury is one that would cause
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potentially a forced flexion nonent or extension nmoment.

Q Can you tell us what that nmeans, a forced flexion or
forced extension nmonent?

A Essentially if you are avoiding sonething, you wll
certainly jerk your neck backwards or forwards, depending on
where that object is comng from That typically is what we
call a forceful noment on the disc. So, essentially it squeezes
the disc or conpresses the disc, resulting in a herniation.

Q In addition to the nonitoring of M. Urquia nmoving
forward, do you have any reconmendation about how often he
shoul d see sonmebody |ike yourself, an orthopedi c spine surgeon?

A Annual | y.

Q Wiy so often?

A Because he's at risk. Since he has a prosthesis in
pl ace, he's at risk of this prosthesis either dislodging or
settling. And he's also at risk of the | evel above the fusion
or below the fusion deteriorating.

Q And why is he at risk for those adjacent |evels
deteriorating?

A Because the prosthesis doesn't have the sane elasticity
of nodules as the bone. Essentially, the prosthesis is harder
than the bone. So it then displays it's force to the next
softest object, which would the disc above or the disc bel ow

Q And considering a man of M. Urquia' s age, now 41, what

ki nd of concerns do you have with those adjacent |evels for the
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remai nder of his life?

A VWll, the literature tells us that adjacent segnent
di sease will occur in 10 to 15% of patients within a 10 year
mark. So the ol der he gets, essentially he's at an increased
risk for those levels to go bad.

Q And utilizing your phrasing there, if those |evels go
bad, what kind of intervention would be necessary at that point?

A Likely -- we can try to control it with injections and
physical therapy but ultimately, a significant portion of those
patients go onto a revision surgery.

Q What is a revision surgery?

A A second surgery to renove the prosthesis and extend
t he fusion.

Q So, that would involve nmore drilling into his bone?

A Yes.
Q What el se would that revision surgery involve?
A Multiple evels we may have to go with a plate instead
of a standal one prosthesis, which would further reduce his range
of notion going forward.

Q What do you nean by a plate? Wiere would that come
into the place?

A Essentially, we're able to replace just one disc with a
prosthesis. But as you have to fix nultiple discs, you cannot
fix it wwth just individual prosthesis. You have to connect al

of those levels, so that's where we start to get into using
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pl ates, which are also titaniumand multiple screws.

Q And do you have any thoughts or recomrendations about
any future pain managenent? You nentioned sone injections as
potentially controlling issues in the future.

A Yes.

Q VWhat woul d that recomrendati on be?

A | would say if he's synptomatic, it's better to have
early intervention. Get into physical therapy and control the
pain and the nuscle spasm

Q Ckay. If he were to have any sort of surgical
intervention in the future, would you al so recommend sone
post - operative physical therapy?

A Yes.

MR BRENNAN. | have no further questions for the

W tness at this tine.

THE COURT: (Okay. Let's take a quick five-mnute
break to use the restroom
We will be back and then we'll start
cross-exam nation of the doctor.
Jury is excused.
COURT OFFICER:  All rise. Jury is exiting.
(Wher eupon, the sworn jurors exit the courtroom)
(Wher eupon, a recess was taken at this tine.)
COURT OFFICER:  All rise. Jury entering.

(Wher eupon, the sworn jurors enter the courtroom
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and take their respective seat.)
THE COURT: Wl cone back. You can be seated.
M. Showers, we'll start with your
cross-exam nation of the witness.
You may inquire.
MR SHOWERS. Thank you, Your Honor.
CROSS- EXAM NATI ON
BY MR SHOWERS
Q Good afternoon, Doctor.
A Af t er noon.
Q My name is Andrew Showers. | represent the defendants
in this case. | just have sone questions for you as well.
A Certainly.
Q Thank you.
How many tines have you testified on behalf of M.
Brennan's firm Wngate, Russotti, Shapiro, Mses, and Hal pern?
A | don't recall if I have actually. |If so, maybe once
per haps.
Q One other tinme?
A Yes. | don't know all the firns but | think that name
sounds famliar with one of my other patients.
Q Ckay. How many reports have you done for M. Brennan's
firm Wngate?
A Probably just one. It would be that patient, if |

testified.
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Q This is the only report you've ever done?

A No. You're asking for previous patients?

Q How many reports have you done for their office,
witten reports?

A | haven't done any for their office on this patient,
ot her than ny nedical reports.

Q Overrul e, have you seen other clients of the Wngate
Fi rnf

A | don't think I've seen many other clients. | don't
recall many patients of their firm

Q So, you can't recall one way or the other?

A | don't know anyone specific.

Q Ckay. Do you know how many surgeries you've done on
clients of the Wngate Firn®

A No. That, | wouldn't know.

Q What percentage of the tine you testify on behal f of
plaintiffs?

A On behal f of my patients, |I'massumng if they're
plaintiffs or defendants, | don't know, but just on behalf of ny
patients.

Q Ckay. You don't have any breakdown as to whet her
you've testified on behalf of plaintiff's counsels or defense
counsel s?

A | don't keep records of whose defense or plaintiff. |If

it's ny patient, 1'll testify if requested.
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Q Okay. As we discussed, you're being conpensated for
your time today, correct?

A Yes.

Q Ckay. And you don't know how many tines you've

testified in court on behalf of a plaintiff; is that correct,

Doct or ?
A | don't know -- recall how many patients are plaintiffs
versus defendants. |If it's a patient of my mne, I'll nake

nysel f avail abl e.

Q How many tines have you testified on behalf of a
defendant in court?

A Again, plaintiff or defendant, if it's a patient of
mne, |I'll make nyself avail abl e.

Q OCkay. Wuld it be fair to say that testifying on
behal f of plaintiffs in courthouses, you've done that numerous
ti mes?

A On behal f of ny patients, yes.

Q OCkay. Wuld it be dozens of tines?
A No.
Q How many times would you estimate?
A | woul d say over the course of my career that spans 14
years, probably |less than 15.
Q And those less than 15 tines, they would all be on the

side of the person bringing the case, is that right, the

plaintiff?
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A | don't recall if it's all, but again like | said, if
it's a patient of mne, I'mhappy to show up and speak on their
behal f.

Q Wuld you say it's majority of tine that you testify on
behal f of plaintiffs?

A Yes.

Q Ckay. Have you ever testified on behalf of a defendant
in a personal injury case?

A | don't know if it's a personal injury case, but |'ve
testified on times that | think the person nmay have been a
defendant, but | can't recall specifically.

Q OCkay. Would you agree that when you're retai ned by
plaintiff's attorney, part of your role is to support their
position as to the injury?

A | disagree with that actually.

Q And part of your role is to support their position as
to the need for treatnent?

A | disagree with that.

Q Doctor, nmost of your patients are referred to you by
ei ther other doctors or attorneys; is that correct?

A No.

Q Not correct?

MR. SHOMERS: Your Honor, may we discuss the
affirmation that we --

THE COURT: Sidebar?
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MR SHONERS: Yes.

THE COURT: Come on.

(Wher eupon, an off-the-record discussion was held
at the bench.)

THE COURT: Back on.

You want to mark sonething for identification,

Counsel ?

MR, SHOWERS: Yes, Your Honor.

THE COURT: The docunent we were just discussing
sidebar, 1'll have nmy court reporter mark it as Direct

Def endant's Exhibit A for identification.

(Wher eupon, 26 page affirmation of Dr. Sinela was
marked as Direct Defendant's Exhibit A for Identification.)
Q Doctor, is that an affirmation signed by you?

A Yes.
Q | believe it's the first sentence of paragraph six.

Do you see that sentence, Doctor?

| do.

Okay. Does that refresh your recollection that nost of
your patients are referred to you by various doctors and
attorneys?

A Yes.
Q That was affirmed or sworn to by you under the penalty
of perjury, correct?

A Correct.
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MR BRENNAN.  Obj ecti on.
THE COURT: Overrul ed.

Q And after you're referred a patient --

THE COURT: M. Showers, I'mgoing to stop you
right there. Are you done with there piece of

i dentification?

It was a very limted --
MR SHOWNERS:. Yes, one nore limted question,

Judge, and then | will be done with it.

MR. BRENNAN: | understand it's a little inproper
and requesting a sidebar.

THE COURT: Cone on up.

(Wher eupon, an off-the-record di scussion was held
at the bench.)

THE COURT: Ckay, we are back on.

Thank you for your patience, everybody.

M. Showers?

MR, SHOWERS: Yes, Your Honor.

Q Hel | o, again, Dr. Sinela.

A Hel | o.

Q After the referral of this patient, did you have any
contact with the Wngate Firmto determ ne what was needed on
this patient?

A No.

THE COURT: M. Showers, are you done with this
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i dentification docunent?
MR, SHONERS: Yes, Your Honor.
THE COURT: | will have you pass that back to
M. Showers, please.
THE W TNESS: ( Handi ng) .
MR SHOWNERS:. Thank you.
Q Your first exam nation of M. U quia was Septenber 17,
2019, correct?
A G ve nme one nonent to get that. Yes.
Q And on that day, you determi ned that he needed surgery,
correct?
A Yes.

Q And you never |ooked at the Lincoln Hospital records,

correct?

A | don't recall if | |ooked at themat that tinme.

Q Vel l, you never |ooked at themprior to the surgery,
correct?

A | don't recall if | |looked at themat that tinme.

Q Do you see themreferenced in any of your records prior
to surgery?

A No.

Q Is it safe to assune that you never |ooked at the
Li ncol n Hospital records before the surgery?

A Not at all safe to assune.

Q Well, Doctor, you always take a history, correct?
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A Yes.

Q Okay. As part of that history, you would review
possi bly nedi cal records?

A As part of orthopedic spine surgeon history, yes, the
rel evant records, you are correct, yes.

Q Ckay. And you would note that in your records,
correct?

A Possi bl e.

Q Well, in order to keep accurate records, you woul d have
to notate what you referred to, correct?

A Accurate records for relevant itens, yes.

Q VWell, wouldn't a ER record on the date of the accident
wWth respect to the conplaints that the plaintiff nmade, that's a
rel evant record, isn't it?

A Not necessarily.

Q You woul dn't want to see that record before you
operated on sonebody?

A I think the context and during when | would like to see
that record are different. |If it's patient that I'mtreating in
a hospital that's been admtted, that's one context.

If it's a patient being referred after nonths and
nont hs of conservative treatnment, it's a different context.

Q Doctor, there's nothing in your record that says you
saw the Lincoln Hospital records before you operated on M.

Urquia, correct?
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A Correct.

Q And in fact, when you saw him he was taking ibuprofen
on the first visit, correct?

A Going through nmy records, it says, the patient has
t aken i buprofen

Q Right. He was taking ibuprofen when he had pain
correct?

A It said the patient had taken ibuprofen. You asked ne
i f he was taking ibuprofen.

Q He wasn't even taking medicati on when he saw you
correct?

A Again, | don't know what he had taken that day. It
just says the patient had taken ibuprofen. | don't know if
that's the day or the day before.

Q That's Advil, correct?

A Yes.

Q Hi s pain was being controlled by over-the-counter
Advil, correct?

A | don't know if it was being controlled, but he was
t aki ng i buprofen at sonme point.

Q He wasn't taking any prescription pain nedication?
None that | prescribed to him
That's not reflected in your records, correct?

Correct.

o > O >

OCkay. \What is paraesthesia?
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Al tered sensation
Wher e?
Depends on the context of the body part.

Well, in your record of September 17, 2019, you say he

deni ed paraesthesia. Do you see that, page two at the top?

A

Q
A

Q

correct?

A
Q

Yes.
Where was that denial of paraesthesia?
It means he denied it throughout.

So, he had no altered sensations in his body; is that

Correct.

And he showed no evidence of acute distress on your

first visit, correct?

A

Q
A

Q

appar ent

A

> O » O »» O

Correct.

Neur ol ogi cally, he had no focal defects, correct?
Correct.

And you found himto be, upon examning him in no
di stress, correct?

Yes, correct.

He wal ked nornmal |y and unassi sted, correct?

Yes.

He had no signs of acute traumm, correct?
Correct.

He was intact to light touch?

Correct.
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He had full strength?

Correct.

You rated himas neurovascularly intact, correct?
Correct.

And what's the Spurling maneuver again?

Spurling maneuver is a formof conpression testing.

So, you pushdown on soneone's head?

> O r» O » O P O

Correct.

Q And if they say pain, then you note it as positive,
correct?

A Somewhat, yes, correct.

Q So, that's not an objective test, correct?

A Correct.

Q And can you just tell the jury what's the difference
bet ween an objective test and a subjective test?

A Certainly. A subjective test is one in which the
patient reports synptons, but you cannot exactly determ ne
whet her those synptons are positive or not. |It's just a report
of synptons.

An objective test is simlarly to the MR, you can
det erm ne whether or not there's a herniation, because you can
see it.

Q So, the test is positive if the patient tells you its
positive, correct?

A Yes.
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Q Patient says, | feel pain, then you rate it as
positive?
A Yes.

Q That's the sane as the range of notion test, correct?

A No. There's actually a neasurenent with range of
mot i on.

Q Well, the range of notion is, | feel pain, and you tel
themto stop when they feel pain, correct?

A Depending if you're taking passive or active range of
nmotion. There's a difference.

Q Well, if it's passive, they're doing it thenselves; is
that correct?

A That's active, if they would be doing it thensel ves.

Q And you tell them don't strain yourself. Wen you
have pain, stop, right?

A Yes.

Q So, they're telling you essentially what the range of
notion is, based upon their subjective feeling of pain, correct?

A There's a subjective conponent.

Q Ckay. \When you evaluated M. Urquia on the first
occasion, did you find out what his hobbies were? What his
interests were? What sort of sports he engaged in?

A No.

Q Ckay. Did you know he played soccer for noney?

A No.
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Q Did you see the filnms -- you say inmaging avail able for
ny review today.
Did you see the filmof the February 12, 2019, MRI? O
were you relying on a paper -- just a paper report?
A ['ma spinal surgeon. | have to look at the films. |
did see the filmns.
Q You saw the filns?
A Al ways.
Q ['mjust asking because it's not clear.
You say available for nmy reviewtoday is an MRI.
The review part is me |ooking at them

So, it wasn't a witten report that you were | ooking

at?
A Again, |'ma spine surgeon
Q You just have to say yes or no, Doctor.
A Ckay.
Q So, you | ooked at the filnms?
A Yes, | looked at the filns.

Q And that film it showed at C5-6 osteoarthritis,

correct?
A No.
Q I't al so showed di sc desiccation in that area?
A Yes.
Q OCkay. \What is disc desiccation?
A Simlar to what | described earlier. |If the disc has a

219
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hole in it, and the contents cone out, it starts to loss its
height. Essentially, it starts to lose its water content.
That's the desiccation part.

Q And that's a degenerative finding, correct?

A No.

Q Do doctors differ on that, Dr. Sinela, as to whether
di sc desiccation is a degenerative finding? Does the literature
differ on that?

A | think you have to put it in context. |If it's a
degenerative condition and you see disc desiccation, you can say
yes, it's degenerative -- if it's an acute event and
age-appropriate patient, then it's likely that the disc
desiccation can lead to degeneration, but that's not the
inciting event.

The generation is not the inciting event of the
desiccation, if that makes sense to you

Q Doctor, people in their thirties, about 52% have disc
degeneration, correct?

A | would need to see the study you're referencing.

Q OCkay. | can put it in the record but | don't have the
actual study for you. It's AINR

Are you famliar with that publication?

A No.

Q April of 20157

A No.
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Q Ckay. So, you don't accept that, that 52% of people in
their thirties have disc generation in their spine?

A | accept that there's a range, but that's a single
value. | would need to weigh the evidence. There's a whole
sl ew of things you woul d have to do just before one study.

Q So, nedical literature doesn't say that; is that
correct?

A The nmedical literature supports a range.

Q What sort of range?

A | would vary to say that patients in mddle aged, which

Q I"mtal king about thirties, that's this study.
A Again, the range is going to be much | ower than 52%
across the board in terms of degenerative conditions.
Q Ckay. So, the one, two, three, four, five, six, seven,
eight, nine -- it looks like ten doctors who offered this report
MR. BRENNAN.  Obj ection, Judge. | nproper
foundati on.
THE COURT: Yeah. There's no foundation laid for
this. Thank you.
Q | just want to clear up a few things that are obvious
but | just want to ask them You didn't see this accident
happen, correct?

A Correct.
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Q OCkay. You didn't interview any w tnesses?

A No, | did not.

Q And there's no evidence that you | ooked at the Lincoln
Hospital records, correct?

A | did not reference themin nmy report, correct.

Q And you didn't bring themwth you today as part of
your file, correct?

A Correct.

Q Ckay. So the only explanation of this accident that
you' ve received is fromM. Uquia, correct?

A Yes.

Q Ckay. You didn't do any outside research? You didn't
contact any of his coworkers? Nothing |ike that?

A Correct.

Q You didn't |ook at any photos or anything?

A Correct.

Q And you' d agree that it's inportant to get an accurate
medi cal history fromthe patient?

A Yes.

Q OCkay. And if you don't get an accurate nedical history
fromthe patient, what happens then?

A That's just a vague statenent. You need to make it a
little bit nore clear.

Q VWell, if the patient gives you incorrect information

about the mechanismof injury, you testified earlier that it's a
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w ldly inportant for the mechanismof injury, for you to know
it, correct?

A Yes.

Q So, if you have an incorrect mechanismof injury, that
can, for lack of a better word, throw of your diagnosis,
correct?

A Not the diagnosis but the nechanismof injury would be
Wr ong.

Q And that could have an inmpact on causati on, what caused
it, correct?

A Yes.

Q Okay. So, just to sumit up, if you don't have an
accurate description of the accident, you can't nake an accurate
statenent about causation, correct?

A Correct.

Q Okay. You don't know what the injury was that was

presented at Lincoln, correct?

A | do know what the injury was that was presented at
Li ncol n.
Q ' mtal ki ng about personal know edge, what you've seen

in the nedical records.

A |'ve seen the Lincoln Hospital records.

Q Doctor, there's no evidence that you' ve seen themin
any docunent you've witten.

A | have not docunented but |'ve seen the records. They
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were provided to me at some point. You asked ne earlier when
did | ook at them You asked ne did | |ook at them before
surgery. And | said, at some point, | |ooked at the records.

Q But you made no notation of it ever in your records?

A Because it was not relevant to nmy consult.

Q You don't know what type of exam nation he was given at
Li ncol n? You weren't there?

A | was not there.

Q Ckay. You don't know what conplaints he made at
Li ncol n? You weren't there?

A Correct, | was not there.

Q OCkay. And isn't it inportant to keep accurate and
conpl ete records, Doctor?

A Certainly.

Q So that is a pretty major om ssion that you don't have
Li ncol n referenced anywhere in your records, correct?

A | have the relevant records for ny surgical consult
li sted.

Q You don't find Lincoln to be a relevant record?

A For surgical consultation post-hospital discharge, post
six months of conservative care, no, | do not find it relevant.

Q So, you don't agree that it's essential to have a ful
hi story of your patient, right?

A | do believe a good history is appropriate.

Q A good history based solely on what your patient, who's

224
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a non-nedi cal person tells you, correct? That's good enough for
you?
A A history of the purpose or the history for the purpose
of ny consult is what |'m | ooking for.
Q Ckay. You never spoke to his general practitioner,
correct?
A Correct.
Q You have no idea what his conplaints were before this
accident occurred in terms of his spine, fair?
MR. BRENNAN: (bj ecti on.
THE COURT: \What's the basis?
MR. BRENNAN. He has no basis to ask that question
THE COURT: Read it back.
(Wher eupon, the requested testinony was read back
by the Court Reporter.)
THE COURT: | amgoing to overrule it. You can
answer .
A Can you repeat?
THE COURT: Read back one nore tinme. Thank you.
(Wher eupon, the requested testinony was read back
by the Court Reporter.)
A Correct.
Q And presumably, he had nedical treatnment before this
acci dent occurred, correct, to parts of his body? W just don't

know because you just didn't reviewit, correct?
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MR BRENNAN.  Obj ecti on.
THE COURT: What's the objection?
MR. BRENNAN: It's conplete specul ation.
THE COURT: Yeah. This is a little speculative,
Counsel . 1'"Il sustain this one. Thank you
Q The next visit that you saw M. Urquia was on Cctober
30th, correct?
A That is correct.
Q And then it references that when he has pain, he takes
i buprofen, correct?
A The record said that the patient had taken ibuprofen.
Correct?
Yes.
Your records, correct?
My records.
Got it. Okay, so that's Advil?
Yes.
He was taking Advil for pain?

At sone point he had taken ibuprofen for pain.

o » O » O » O >» O

OCkay. And there's no indication of any prescription
pai n nedicine that he was taking before your neck surgery,
correct, Doctor?

A Not hi ng prescribed by ne.

Q Wll, no, no. Didn't you ask himif he was taking any

nmedi cati on?

226
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Yes.

And he told you, when | have pain, | take Advil.

> O >

It said the patient had taken ibuprofen, correct.

Q So, he didn't disclose to you any prescription pain
medi cation, correct?

A Correct.

Q Ckay. Again, he wasn't having that feeling throughout

hi s body cal | ed paraesthesia, correct?

A Correct.

Q Ckay. He had no evidence of acute stress?

A Correct.

Q Neur ol ogi cally, he had no focal defects?

A Let me just reference the note to confirmthat. No

focal defects, correct.
He had full strength?
Correct.

Ckay. He had normal reflexes?

> O >F

Yes.

Q And he was not taking any prescription pain nedicine,
ri ght?

A Not hi ng prescribed by ne.

Q Vel |, Doctor, didn't you ask him are you taking any
medi cat i on?

A Correct.

Q OCkay. And he told you, yes, I'mtaking Advil, correct?
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A He said he had taken Advil, correct.

Q Right. So, he was not taking prescription pain
medi cation as of the date of this exam nation?

A Agai n, nothing prescribed by ne.

Q Do you -- when you interview a patient, do you say, are
you taking any prescription pain nedicine prescribed by ne?

A Possi ble. It depends.

Q Well, you know that already. So, why would you ask him
a question that you al ready know?

A The patient states that he was not -- he had taken
i buprofen. | don't know if that was the day of, the day prior,
or the same day.

Q | understand that. | amtalking about prescription
pain nmedication. He wasn't taking any?

A Right. M answer to you was | did not prescribe him
anyt hi ng.

Q And he didn't disclose that he was taking any
prescription pain medicine, correct?

A Correct.

Q OCkay. So, he wasn't taking prescription pain medicine,

A Fair.
Q Ot herwi se he was lying to you. Do you think he was
lying to you?
MR BRENNAN.  Obj ecti on.
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A | don't believe so.

THE COURT: Hold on. What's the objection?

MR. BRENNAN: There's other options. Again, the
basis is an inproper question.

He al ready passed the point and he answered the
questi on.

THE COURT: Thank you, Counsel.

Go ahead, M. Showers.
Q Decenmber 11th was the next time that you saw M.

Urquia, correct?

A Yes.
Q And he was still taking Advil for pain, correct?
A Yes.

Q And you didn't note any prescription pain nedicine,
correct?
A Correct.

Q He wasn't having that feeling called paraesthesia,

correct?
A Correct.
Q He had no evidence of acute stress, correct?
A Correct.
Q He had no focal deficits, correct?
A Correct.
Q You found himto be neurologically intact, correct?
A Correct.
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Q Okay. He had full strength?

A Correct.

Q Hi s refl exes were nornal ?

A Yes, correct.

Q Then you performed your surgery in January 2020, right?

A Yes, correct.

Q And whose Dr. Hanan?

A My surgical assistant.

Q It says, close surgeon, as well.

A He's a physician so we wite, close surgeon.

Q Did he performthe surgery or did you performthe
surgery?

A Dr. Hanan is a general surgeon. | perforned the
surgery.

Q You saw M. Urquia about two weeks | ater on February 4,
20207

A Yes, that's correct.

Q At this tinme, he wasn't -- this is your first post-op
visit, correct?

A Correct.

Q Okay. Again, he was taking Advil to control pain,
correct?

A It says he had taken Advil, correct.

Q And he didn't have the paraesthesia feeling?

A Correct.
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No acute distress?
Correct.
No focal deficits?
Correct.

Same with strength and refl exes were normal ?

> O » O » O

Correct.

Q You didn't nmove his neck now because he had the
surgery, right?

A That is correct.

Q And he was in the collar, right?

A Correct.

Q Two weeks | ater you saw hi m agai n?

THE COURT: I'Il let you answer that question,
Doctor and then we will break for |unch.

So the question was, two weeks later, did you see
hi m agai n?

THE W TNESS: Yes.

THE COURT: Okay. We'll stop there. W'Ill break
for lunch. 1'Il ask the nmenbers of the jury to report back
here at two o' clock so we can get started as close to two
fifteen as possible.

Jurors are excused. Enjoy your |unch.
COURT OFFICER Al rise. Jury exiting.
(Wher eupon, the sworn jurors exit the courtroom)

THE COURT: Doctor, you may step down. Thank you.
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(Wher eupon, the witness was excused fromthe
stand.)

(Wher eupon, a lunch recess was taken.)

(\Wher eupon, the follow ng was recorded and
transcribed by Oficial Court Reporter Renee Scott)

(Continued on next page.)
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AFTERNOON SESSI ON

CROSS EXAM NATI ON ( CONTI NUED)

BY MR SHOVERS:

COURT OFFICER Al rise. Jury entering.

(Jury enters courtroom the fo

occurred:)

may be seated, and we'l|

THE COURT: Okay. Welconme back everybody.

exam nati on.

Q Good afternoon again, Doctor

A Good afternoon.

Q We're right now on two weeks after surgery --
sorry -- two weeks after the last note that we tal ked about.

M. Showers, you nmay inquire.

MR, SHONERS: Thank you, Judge.

think we're about a nonth after the surgery.

o > O > O F

Do y

Yes.

So about one nonth after surgery;

Corr

Ckay.

That
Hof f
Yes.

And

ou have a date of service?

2/ 18/ 20.

ect.
Now, Spurling's is negative;
Is correct.

man's i s negative?

he has good strength?

| owi ng

correct?

correct?
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continue with M. Showers of cross
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> O »F

Q
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Yes.
And equal reflexes; correct?
Yes.

So based on that progression, would you agree that the

surgery was a success?

A
Q

> O »F

Q
correct?
A
Q
A
Q
right?

O > O

Yes.

March 31st, can you please turn to that note?
Again, he's not taking any pain nedication at all?
| don't have any l|isted, correct.

Correct.

He deni ed paresthesia?

Correct.

He deni ed any problemw th speech or swal | ow ng?
Correct.

And he was able to raise his arns over his head;

Correct.
Ckay. If you could continue on to April 28th.
Ckay. Go ahead.

Ckay. Again, he's not taking any pain nedication;

Correct.
And his arm pain has resol ved?
Yes. Correct.

So he's show ng functional inmprovenment after your
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surgery; correct?

A Correct.

Q Again, he's got no evidence of acute distress?

A Correct.

Q No obvi ous focal defects?

A Correct.

Q ' mon the next one June of 2020.
Spurlings and Hof fman's are still negative?
Correct.

Sensation is intact?

Correct.

Strength is well preserved?

Correct.

And you said he's show ng inprovenent; correct?

Correct.

Correct.
Agai n, Septenber of 2020.

Are you skippi ng August of 20207?

o > O > O > O > O > O P

| don't have the August note.

August 12, 20207

Yes.

| have that in front of nme now. Thank you.
No parest hesi a?

A None reported.

And he's directed to continue on physical therapy?
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o >» O > O > O > O > O > O

o > O > O

> O > O >
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No focal defects?
Correct.
No acute distress?
Correct.
Nor mal wal ki ng unassi st ed?
Correct.
Strength wel |l preserved?
Correct.
Spurling's and Hoffrman's are still negative?
Correct.
Neurovascul arly he's intact?
Correct.
And he's continui ng physical therapy.
THE COURT: |s that a question, Counsel?

He is continuing physical therapy; correct?

Correct.

9/ 9/ 20.

Yes.

Thank you.

Still reporting inprovenment to his arm pain?
Yes.

Still denying paresthesia?

Yes.

He's anmbul ating normal Iy, wal king normal ly; correct?

Correct.
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> O > O

Q

conpl ai

A
Q

spi ne;

A
Q

o >» O > O > O >

And Hoffrman's and Spurling's are still negative?

Correct.

And overal |l neurovascularly intact?

Correct.

Ckay. And he's had inmprovenent in his radicular
nts; correct?

Correct.

Now, we're at 10/28/2020.

He seens to have stopped physical therapy; correct?

Yes. That is correct.

He still denies paresthesia?

Yes.

There's no evidence of acute distress; correct?

Correct.

No focal deficits?

Correct.

And you're sending himfor an MR for the |unbar
correct?

Yes.

Wth respect to the |ower extremties, you have

strength well preserved at five out of five; correct?

A

Q
A
Q

Correct.

And neurovascul arly he's intact?
Correct.

Ckay. 12/ 23/2020.
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He continues to have inprovenent with the cervica

radi cul opat hy; correct?

A

> O >» O > O

Q
| nproved?
A
Q
strengt h;
A

> O > O

Q
correct?

A

Q
A
Q

Correct.

He deni es paresthesia?

Correct.

He has no acute distress; correct?
Correct.

He has no focal deficits?

Correct.

H s range of notion in his cervical spine has

Yes.

The strength in his upper extremties is still full
correct?

Correct.

Hi s reflexes are normal; correct?

Correct.

Overall, he's neurovascularly intact?

Correct.

You are sending himfor nore physical therapy;

Yes.
2/ 24/ 21. Do you have that note?

Yes.
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4/ 21, there's no paresthesia, negative Hoffrman's and Spurling's,

no atrophy in the arms; is that correct?

A

> O > O

Q

Al'l ow me one nonment to |l ook at --

| can go one by one.

Twenty-one. That is correct.

Refl ex and sensation were intact on both dates?
Correct.

And there were -- on 4/21/21, there were no spasns in

the neck on either side; correct?

A

Q
A

Q

showed no

reasons.

Q

Al'l ow me one monment just to confirm

Correct.

And that's an objective sign. Correct, Doctor?
Yes.

Al'so on that date, 4/21/21, his |lower extremties
atrophy; correct?

Correct.

And atrophy is wasting away of the nuscles. Correct,
That is correct.
And that's fromdisuse due to pain. |s that correct?

A few different reasons but disuse is one of the

So there were no atrophy here meaning he was using his

| egs normal ly; correct?

A

Correct.
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Q Ckay. He had normal strength in the | ower
extremties?

A Yes.

Q Moving on to June 30/2021. Still no spasns in the
neck?
Correct.
No parest hesi a?
Correct.
No atrophy in the upper extremties?
Correct.
Normal strength; correct?
Correct.

Normal reflex and sensation?

> 0 >» O >» O » O P

Correct.
Q And then same findings with the |ower extremties;
that correct, Doctor? No atrophy, normal strength, norma

refl exes and sensation?

A Vell, but there was nuscle spasm
Q In the | ower?
A In the | ower.

Q Ckay. So that's the only difference?

A The other things that you asked ne before versus
before, yes.

Q Ckay. Let's start with the |ower extremties.

No atrophy; correct?
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neck;
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A Correct.

Q Ckay. Normal strength?

A Correct.

Q Nor mal refl exes?

A Correct.

Q Ckay. Nornal sensation?
A Decrease sensation on the |eft.

Q On the left leg?
A Yes.
Q Okay. Inprovenent in the neck still; correct?
A Moder at e tenderness but overal |l inprovenent, yes.
Q In 811 -- August, 11, 2021
Do you have that note?

A | do.

Q You |listed the neck range of notion was w thout

di sconfort; correct?

A Correct.

Q So he wasn't having any disconfort when he noved his
correct?
A Correct.

Q Ckay. Spurling and Hof frman were still negative?
A Correct.

Q Sensation was nornal ?
A I ntact, yes.

Q Ckay. Strength was normal ?
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o > O »F

wel | ?

> O > O >

Q

correct?

>

> O >» O » O > O

Q
degree in

A
Q
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Correct.
And al so on Septenber 8th 2021, do you have that?
Yes.

Ckay. |Is there a notation that the neck is doing

Yes.

The visit this year?
Yes.

March 8t h?

Ckay.

Ckay. There was no problemw th how he was wal ki ng;

Correct.

Hof fman's and Spurling's were still negative?
Correct.

And he's back to using Advil for pain; correct?
Ansets.

Wi ch is?

It could be any of them Advil, Al eve, Mtrin.
Al'l over the counter?

Yes.

Ckay. Doctor, just to clarify. You don't have a
radi ol ogy; correct?

Correct.

You're not a radiologist. That's a specialty wthin
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nmedi ci ne; correct?

certi

A Correct.
Q So overall your certifications, you don't have board
fication in radiology; aml correct?
A Correct, correct.
Q Thank you very nuch, Doctor

THE COURT: M. Glroy, are you going to be using
the doctor's records up here?

MR G LROY: | would like an opportunity to take
a look at it if the doctor has his chart with him

THE COURT: (kay. That's fine.

M. Glroy, if you want to conme up. You said you
want to | ook at thenf

MR G LROY: 1'd like to take a | ook.

THE COURT: |'d like to narshal because it's
getting a little -- over all the place. 1'd like to
mar shal the evidence, get it in order. kay? These are
not in the date order. W'I|l have to do that at the end of
the presentation today.

MR G LROY: Thank you.

THE COURT: You're wel cone.

MR. G LROY: Your Honor, | just asked co-counse
to pull out the last two. W didn't have the last two
visits, so | asked himto pull those two.

THE COURT: Okay. Are you okay with those two
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havi ng been stipulated in with the records right there?
MR. BRENNAN:.  Yes.
THE COURT: M. Glroy, you nay inquire
CROSS EXAM NATI ON
BY MR d LROY:
Q Good afternoon, Doctor
A Good afternoon.
Q If you can't hear ne or have any difficulty, just let

me know. Sonetines | tend to speak softly.

A W'l do.

Q Now, just in general, would you say that it is a
normal and customary nedi cal practice for you as a physician to
accept a conplaint of painif a patient conmes to you saying ny
el bow hurts, my knee hurts, ny neck hurts, conplaining about
sone part of their body?

A Yes.

Q Ckay. And, in fact, that's part of your training.
You use that as one of the facts in arriving at a di agnosi s?

A Yes.

Q All right. And if a patient were to tell you on your
first nmeeting, well, | didn't have any prior or previous
injuries in this area. | never had a problema day inny life
with this particular joint or bone. You accept that?

A Yes.

Q Ckay. O course, you do your exam nation. You do
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your testing and so on in order to investigate further?

A Yes.

Q But that's the touchstone or the starting point; isn't
it?

A Yes.

Q Ckay. In this case, when M. Urquia canme to you, did
you send himfor any diagnostic testing on your own?

A No. | believe he came to nme with an MRl already
conpl et ed.

Q Ckay. And he also | believe cane to you with sone
electrical testing, an EMG | think you nentioned?

A Yes.

Q Ckay. And an EMGis a study in which a needle is
place in the patient's linb and also in the area of their spine.
|'mdescribing it in layman's termbut is that what it |ooks
like?

A Yes.

Q Ckay. And the point is to test the nerve inpul se that
travel fromthe spine out to the |inbs?

A Yes.

Q And now in this case M. Urquia had evidence of an
| npi ngenent, | believe you said, based upon his EM3?

A He had evi dence of radicul opathy based on EMG

Q Now, that radiculopathy is kind of conplicated, but

essentially what it neans is disease or a problemdue to an
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injury to the spinal cord?

A The spinal cord or the acconpanying nerve roots.

Q Now, those little rubber bands that we saw, |'m not
sure what material they were made of, those little things
projecting out of the side of that anatom cal nodel of the spine
that we | ooked at, are those the nerve roots?

A They represent the nerve and the nerve roots.

Q Ckay. And, again, just trying to put it in kind of
everyday | anguage.

A herniation of the type that you described is a

slipped disc, a disc that's out of place?

A Yes.
Q Ckay. Again, I'musing |ayman's terns.
You use nuch nore detailed and nuance | anguage, |'m
sure.
Yes.

Okay. And if a disc slips in the direction of one of
those nerve roots and causes an inpingenent on a nerve root, you
woul d expect the patient to have synptons in the |linb that that
nerve root supplies. Fair?

A Yes.

Q Ckay. And, in this case, | believe you told us that
M. Urquia had evidence of an inpingement on the left. 1s that
fair?

A | said he had what was a paracentral disc herniation,
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was biased to the left. | didn't use the word "inpingenent."

Q And you nentioned that there was irritation of a nerve
root at the level of C5 and C6. |Is that fair?

A Yes.

Q Ckay. Was that on the left or on the right based upon
that EMG study?

A | believe on the right.

Q On the right.

And with regard to the MR, he also had an MRl before
you saw him Fair?

A Yes.

Q Ckay. And did that MR indicate that the disc was
herni ated or slipped to use layman's | anguage to the left or to
the right?

A It did indicate that it was biased to the |eft.

Q Bi ased to the left, okay.

And did you feel that there were some inconsistency
there between the EMG finding and the MR finding?

A No.

Q Ckay. When you did your surgery in January | believe
of 2020 --

A Yes.

Q -- January 21 of 2020, you indicated that there were
no particular conplications?

A Yes.
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Q Ckay. After the surgery was done, he made a series of
visits to your office and you told us about sonme of the tests.
When a test is done on a patient, | think you' ve told
us about the Spurling's test?
A Yes.
Q Ckay. And the result is negative. Just to clarify, a

negative result on a Spurling's test is a good result for the

patient?
A Yes.
Q Ckay. Positive -- although if a positive result was

seen, then that woul d be bad for the patient?
A Correct.

Q Ckay. After the operation, | think all of the

Spurling's tests that you performed were negative. |s that
fair?

A Yes.

Q Ckay. Is that an indication that the surgery was a

success and that his problem had been addressed?

A It"s an indication that there's no | onger conpression
agai nst the nerve.

Q Ckay. And one of the other things you did in that
series of exans after the surgery was to test his range of
nmot i on.

Could you tell us why that's inportant?

A ["'mnot sure if | can --
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THE COURT: Hol d on.

MR- G LROY: | can withdraw it.

THE COURT: | just want to bring sonething to
your attention.

(Di scussion off the record.)

THE COURT: M. Glroy, | believe you're
w t hdrawi ng and rephrase that |ast question.

MR G LROY: I'mgoing to withdraw that |ast
questi on.

THE COURT: Thank you, Counsel.

Q Doctor, one of the inportant things that you test for

249

when you see a patient whose had an anterior cervical discectony

and infusion like M. Uquia is how well he can nove his neck?

A Yes.

Q How wel | he can turn his head and raise it and | ower
it. Is that fair?

A Yes.

Q And did he have any difficulty whatsoever in turning
his head to the left and right on your postop exans?

A Through sone of the physical exam he had stiffness
reported with notion.

Q And sonetimes you neasure the distance that someone
can turn their head to the left or right in terms of degrees?

A Yes.

Q Ckay. In your exam of February 24th of 2021, which
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woul d be a little over a year after his surgery, you made a
notation that his range of notion of his neck of his cervical
spine was 40 degrees and that you considered 50 degrees to be
normal. Is that it?

A Yes.

Q Ckay. And his extension, would that nean his ability
to | ook up?

A Yes.

Q Okay. You neasured that at 50 degrees out of a
possi bl e 60 degrees?

A Yes.

Q Ckay. And you neasured rotation of his neck neaning
his ability to turn his neck?

A Yes.

Q And you neasured his right rotation at 60 degrees, 80
being nornmal. Is that correct?

Yes.

Q Ckay. And his rotation of his neck to his left would
be 40 degrees as you neasured it when you saw himin February of
20217

Ckay.

Q You don't have your notes in front of you have, so I'm
going to hand themup to you and nake sure | read them
correctly.

A Sure thing.
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THE COURT: You coul d approach. That's fine.
MR G LROY: Sorry. Thank you, Your Honor.

A Yes. Rotation was 40 degrees to the left on this
particular visit.

Q Ckay. And being that this was about a year after the
surgery, would you expect that going into the future
M. Uquia s ability to look up and look to his left and |l ook to
his right would inprove or deteriorate or stay about the sane?

A Tough to say. | nean it depends on many factors.

Q | see.

And, Doctor, would you consider those values that you
got when you neasured his ability to turn his neck and raise his
head to be inpaired?

A Sone were deceased.

Q Ckay. And, Doctor, | would like to exhibit to you
several still photographs, while still frames that were taken
froma video of M. Urquia, which is in evidence, and that video
was taken about a year and a half after that January of '21
exam specifically in October of '22.

MR G LROY: Your Honor, may | show the w tness?

THE COURT: Yes. | just want to nmake sure what
exhibit are we referring to.

MR. G LROY: W took it as 4.

MR. BRENNAN: | don't know about the stills, but

the video, | haven't seen the stills.
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MR G LROY: GCkay. What |'ve done is taken about
a half of dozen images froma video that's about an hour
| ong.

THE COURT: That's the USB that we were
di scussi ng yesterday?

MR G LROY: Yes, Your Honor.

THE COURT: | think that's Plaintiff's 4. You
can broadcast.

MR. G LROY: Thank you.

Q And | will ask you just take a | ook at those images
and tell us whether that -- you would consider the distance that
M. Uquiais turning his head to the left and to the right in
those images to be nornal ?

MR. BRENNAN: | woul d object, Judge?

THE COURT: \What's the objection basis?

MR. BRENNAN: Wl |, obviously, just judging the
quality of the images is an issue. The doctor has tal ked
about measuring those distances with a particul ar device.
It's inpossible to do so under these circunstances. So
that's the basis of ny objection. |It's pretty speculative
and putting me, particularly, an unfair spot here.

THE COURT: You want to the add a question or two
to qualify on this?

MR G LROY: Yes.

THE COURT: Okay. |I'Il revisit the objection
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after a further question.

Q Doctor, you told us earlier about sone of your coping
with COVID epidem c and you had several telenedicine visits

Wul d you ask a patient on a telenmedicine visit to
show ne how well or how far you can turn your head, raise your
head, | ower your head, things like that?

A Not ne. | would just be asking themto raise their
hands above their head, just checking for notor strength.
Difficult checking for range of notion w thout having the
patient's feet planned and their shoul der squared.

Q Are you able to assess the range of notion based upon
those stills?

A Not accurately.

Q I'd like to show you another still on the same -- from
the sane tape.

In this, did you find that the patient had any
difficulty in raising his arns?

A No.

Q Ckay.

THE COURT: Just so we close out, the objection
was to the head. The first two images on there, that's
rendered nute because the doctor testified that he can't
tell based on the photo.

MR G LROY: Yes, Your Honor.

THE COURT: For the purposes of the record, stil
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image two was an image wth the plaintiff's hands raised
above hi s head.
MR. BRENNAN. And | just ask request that maybe
this be preserved in sone way so it can be.
THE COURT: Yes. | think we should have a --
MR. G LROY: [1I'Il be able to send them around.
THE COURT: We'll just have a quick description

of what's shown in the video. | think that would be
hel pful . | nean not the video. The stills of the video.
Thank you.

Q On page -- this says it's page 5 of 9.
And woul d you agree, Doctor, that the patient, your
former patient, is turning his head freely as shown in that
I mage?
MR. BRENNAN. (bj ecti on.
THE COURT: Sust ai ned.
Q Wul d you regard that photo of M. Urquia as show ng
that he has a good range of nmotion in rotation to his right?

A Dfficult to assess.

Q And, Doctor, with regard to this franme -- |'ve
identified it. It appears at 0 m nutes and 54 seconds of the
t ape.

In this image, M. Uquiais looking to his left.
Do you regard that as a good range of notion to his
left?
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A Again, it's difficult to assess w thout seeing both
sides squared and whether or not his feet are planted on the
ground. Difficulty to assess range of notion because | can't
see if his feet are planted on the ground and both shoul der
squar ed.

Q Doctor, you treat sports nedicine patients. |s that
fair?

A Yes.

Q Ckay. And do you treat soccer players?

A Regul ar athletics, | can't say they're soccer players

versus pickle ball players.

Q Parts of the world, it's called football. Here we
call sonething el se football.

A Fai r enough.

Q And woul d you regard soccer as a contact sport?

A Yes.

Q Ckay.

Doctor, there's an image from 38 mnutes and 44
seconds on the video. And in that one, there are two i mages of
M. Uquial think you saw himlooking to his left.

Wul d you regard his range of nmotion as good in that
as shown in that still fromthe video?

A Again very difficult to give a full assessnent of
range of notion.

Q Ckay. And as part of the evaluation, did you neasure
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M. Uquia s ability to | ook up?

A Yes.

Q Ckay. And is that called extension, neck extension?

A Yes.

Q And does he appear to have a good neck extension in
this inmage from 38 mnutes and 15 seconds of the video?

A Agai n, because his feet are not planted -- what you're
not taking into account is notion. |In that video or in that
still, what |'mseeing is |'mseeing lateral bend to rotation,
but on one -- in orthopedics, we say one viewis no view You

really would need orthogonal views to really get a sense of what
the notion is.

So for nme, it's tough to assess that. It may | ook
fromthe naked eye as though he could | ook up, but the position
of his shoulders, they're not squared. H's knee is flexed. Hi's
other knee is extended. So it is very difficult to assess range
of notion with that picture

Q Ckay. And, Doctor, in addition to being a contact
sports, soccer is a gane in which players bounce a ball off
their heads at time. |Is that fair?

A Yes.

Q Wuld M. Urquia have any difficulty in bouncing a
ball off of his head in a soccer game two years after your
surgery? Would you expect that?

A | woul d hope, yeah. | would hope he woul d be able to
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do that or at |east bounce it off his head.

Q Ckay. Thank you

That last image that | referred to is at 39 mnutes
and 52 seconds.

You spoke to us this nmorning or testified this norning
about what you woul d have expected the staff at Lincoln Hospital
to have been focused on when they saw hi m when he cone in on
Decenber 27th of 2018 with a |laceration on his hand?

A Yes.

Q You feel that it's possible that they woul d be
di stracted by the presence of that |aceration?

A Yes.

Q So distracted that they would not listen to himif he
had ot her conpl aints?

A No, not the staff being distracted, but often the
patients often comment on what's nost obvious to them

Q Ckay.

A So that's the distraction.

Q Now, when soneone has sustained a trauma to his
cervical disc at C4 and C5, that |evel of the spine, causing, |
think you referred to it, a tear or a hole in that disc that
causes it to slip?

A Annul ar tear, yes.

Q I's that a painful event?

A It's painful over time unless there's a fracture in
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what we call a fraction destruction injury. Those are typically
not painful or obvious at the exciting events, typically.

Q And if M. Urquia nade two nore visits to the Lincoln
Hospi tal energency roomor to the clinic to have his stitches
renoved and other visit during the month of January of 2019, do
you believe he would have been distracted at that point and so
di stracted that he woul d not had nmentioned back pain or neck
pain to the staff?

A You don't have a cl ear understanding of how ER s worKk.
So he's going to see a triage nurse to have suture renoved.
He's not going to have the opportunity, unfortunately, to say
oh, by the way, sonething else is going onit. So it would
depend on the environment he's in. Mny different factors
I nfl uence what patients conplain about.

Q It's part of the protocol to ask a patient how they
feel, isn't it?

A Again, it depends on what --

MR BRENNAN. Objection. O what? W tal ked
about an energency room department as well as a follow up
clinic.

THE COURT: You got to narrow it alittle bit.

Q Gkay. In aclinic, would it be part of the protoco
for the staff to ask a patient how they were?

A Again, it would depend on the type of clinic. There

are fast track clinics that are run by nurses. There are
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clinics that are run by orthopedics or another specialty. It
j ust depends.
Q Ckay.
MR. G LROY: | have no further questions. Thank
you.
THE WTNESS: Thank you
THE COURT: Any redirect?
MR. BRENNAN:  Yes, Your Honor.
REDI RECT EXAM NATI ON
BY MR BRENNAN
Q Dr. Sinmela, you were shown sone still inages on cross

exam nation froma vi deo?

A Yes.

Q Did I ask you to watch that whol e vi deo?

A Yes.

Q Have you had an opportunity to watch the surveillance
video that were taken of ny client?

A Yes.

Q When did you have an opportunity to do that?

A Yest er day.

Q And, specifically, the video from-- which yielded al
those still images, all right, the soccer video?

A Yes.

Q Ckay. You've offered us a lot of opinions today. |'m

curious about your inpressions as an orthopedic spine surgeon
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havi ng vi ewed that video?

A | think it shows sonmeone trying to participate in
activities of daily living. It doesn't indicate nyelopathy. It
doesn't indicate that he's weak in the linbs. 1It's just sonmeone
trying to play a sport. | don't know if he played it well or
no. |I'mnot a soccer player, but it just showed soneone playing
sports with their kid.

Q You were asked some questions on cross exam nation --
| apologize. | don't renenber by whom -- whether you have a
degree in radiol ogy.

Do you renenber those questions?

A Yes.

Q All right. Wat is your personal practice as an
ort hopedi c spine surgeon as it pertains to filnms and i maging
studi es and your own use of then?

A So just to go back to background.

There is no degree in radiology. | wll say that.
But an intricate part of any orthopedi c surgeon's residency
training involves |ooking at films. | cannot fix a broken bone

if 1 have not |ooked at the filmns.

And, in fact, | venture to that say that because |
have the benefit of exam ning a patient, which a radiol ogi st
does not, | have a better perspective of what the filnms | ook
| i ke than a radi ol ogi st because | can clinically correlate with

the actual patient in front of ne. Al due to ny radiol ogi st




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Simela - Plaintiff - Redirect

261

col | eagues, sit behind a screen. They don't talk to patients.
Q Do you ever reply upon a radiologist's interpretation

of afilmin order to formyour own conclusions and treatment

pl an?
A Never .
Q Whay not ?
A Because, again, | have the benefit of exam ning the

patient, hearing the patient's conplaints and symptons | can
correlate with themexactly what's on the screen in front of ne,
the imges that I'mlooking at with nmy own eyes.

Q And just because | think there was sonme -- by the
exi stence of the question, maybe sone |lack of clarity about the
followng and I want talk to you about the EMSG report as wel |
your interpretation of the February 2019 MRI. Ckay?

A Sur e.

Q Can you explain to us why an MRl can reveal a
paracentral herniation, biased toward the left, and there stil
be resided radicular synptonms on a patient?

A Certainly.

Nunber one, hand dom nance plays a role in the nervous
system It's been well borne out in the literature that people
that are right-hand domi nate will have synptons on the right
si de.

If you take a disc herniation and it is paracentral,

that means it's really in the mddle, but if you split it like a
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clock face from12 to 6, a portion of it may be bias to the
left. That does not nean it's not inpacting the right side.
And, especially, the anatomic considerations, you can easily get
synptons that are in bilateral hands but you use your right hand
more. So you notice the synptonms nore.
Q Thank you very nuch, Doctor
MR. BRENNAN: | have no further questions.
THE COURT: Any recross?
MR, SHOWNERS: Sure.
THE COURT: M. Showers.
RECROSS EXAM NATI ON
BY MR SHONERS
Q Doctor, going back to Lincoln Hospital, you nention
that it depended on the circunstances as to whether someone
woul d be asked how they're feeling?
Yes, depending on the |ocation of the exam
Whet her it was a nurse or a doctor?

Correct.

o > O >

So if a doctor attended to M. Urquia on January 11,
2019, woul d that change your answer with respect to no
conpl aints of any other part of the body except for the right
hand?

A No.
Havi ng vast experience in hospitals, there's a

subtl ety and a nuance as to who was going to ask the question
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and when. ER is not the appropriate place for a follow up about
ot her body parts. |It's just not going to happen that way.

Q You woul dn't had been asked how are you feeling and
woul dn' t have gi ven an answer about his right hand?

A Are we referring to a visit after the initial injury?

Q Yes.

A Not |ikely. Especially Lincoln Hospital, if you have
context fromthe Bronx, it's a |level one trauma center. That's
not the place that's someone to going to ask you. They're going
to get you in, whatever is pressing, they' re going to deal wth.
If it's for sutural removal, they're going to do that and send
you out. That's the nature of health care in the Bronx.

Q And if you make a conpl ai nt about another body part,
it won't even make it into the medical records, is that your --

A It's not likely to nake it into the nmedical records.
Soneone may be kind enough to say, hey, why don't you follow up
inthat clinic or this clinic, but it's not likely to be make it
into the nedical record.

Q And you nmention Lincoln as a | evel one trauma center?

A Level one trauma center.

Q And their records are no good; is that correct?

A No, |I'mnot --

MR. BRENNAN. (bj ecti on.
THE COURT: Sust ai ned.

You don't have to answer that.
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MR SHOWERS: | don't have any further questions.
Thank you.
THE COURT: M. Glroy?
MR. G LROY: Nothing further, Your Honor.
THE COURT: Doctor, you nmay step down. Thank
you.

Counsel ors, can you approach?

(Di scussion off the record.)

THE COURT: Okay. Menbers of the jury, we're
going to break a little early today. Ckay.

So the presentation of the trial for today is
over. Tonorrow | have another natter that | have to handle
right at 9:30 so we're not going to start this until 10:30,
okay? So we're ending a little early and we're starting a
little [ate tonorrow

Again, | remnd you of the rules that | read in
t he begi nning when you' re outside of the courtroomand ||
ask you that you get here at about 10:15 tonorrow norning.
So that way you could settle in, get situated, and then
we'll bring you down to continue the presentation of the
trial, okay? The jury is excused.

Thank you very much. Have a good evening.

COURT OFFICER Al rise. Jury exiting.

(Jury exits courtroom)

(Trial adjourned to Friday, May 16, 2025 at 10:30

a.m)






