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Proceedings 117

THE CLERK: All rise., Part 7 now in session.
Henorable Nicole McGregor-Mundy presiding.

THE COURT: Are you ready to proceed, counselors?

MR. MCNIFF: Yes.

MR. LESNEVAC: Yes.

THE COURT: Today, we are proceeding with Dr.
Barry Root? Cff the record.

(Whereupon, a discussion was held off the record.)

THE COURT: On the record. Are the parties ready
to proceed?

MR. LESNEVAC: Yes, Your Honor.

MR. MCNIFF: Yes, ¥Your Honor.

THE COURT: Bring in the jurors. On the reccord.

THE CCURT OFFICER: All rise. Jurors entering.

THE CLERK: Do all parties stipulate tc the
presance and proper placement of the jurors; beginning with
counsel for the plaintiff?

MR. LESNEVAC: Yes.

MR. MCNIFF: I do.

THE CLERK: Jurors may be seated.

THE CCURT: Everyone may be seated.

Good morning, members of the Jury. Welcome back.
We are going to proceed with our trial.

Counsel, you may call your next witness.

MR. LESNEVAC: Thank you. Plaintiff calls Dr.
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Direct-Dr. Barry Root-Plaintiff 118

Barry Root.
THE COURT: Bring in Dr. Barry Root.
THE CLERK: You may step up here.
THE COURT: Good morning.
THE WITNESS: Hello.
THE CLERK: Please, raise your right hand.
Do you swear or affirm that the testimony you are
eabout tc give is the truth, the whole truth?
THE WITNESS: Yes, ma'am.
THE CLERK: You may be seated. Thank vyou.
THE WITNESS: Thank you.
THE CLERK: In a loud and clear voice, state and
spell your name.
THE WITNESS: Barry Root, R-0-0-T.
THE CLERK: Please state your business address for
the record.
THE WITNESS: Business address is 6315 Indian Neck
Lane in Peconic, New York 11958.
THE CLERK: Thank vyou.
B-A-R-R-Y R-0-0-T, called as a witness by and on behalf of
the Plaintiff, after having been first duly sworn, was examined
and testified as follows:
THE COURT: You may proceed, counsel.

MR. LESNEVAC: Thank you, Ycur Honor.

Q Good morning.
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Direct-Dr. Barry Root-Plaintiff 119

A Morning.
C Have you ever testified in a court before where I was
the attorney that was gquesticning?

A Yes, I have.

C How many times was that?
A One time.
Q I called you yesterday to discuss this case with yous;

is that correct?

A That's correct.

Q How lecng did the call last for?

A 35 minutes or so.

Q What did we discuss?

A We discussed my report.

Q Can you give us a brief history about your educational
background?

A Sure. I grew up locally. T went to high school on
Long Island. I went to college at Case Western Reserve
University in Cleveland, Ohio. My third year I did a year of
research, in genetics at Lester University in England. After
graduating from college with a Bachelors Degree in Natural
Sciences with a concentration in Genetics, I came to City
University of New York where I was admitted to a Graduate
Program with a PhD intended in Geneitics. After one year I left

that program and went to the Ohio State University where I went

to medical school. I graduated with my medical degree in 1984}
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Direct-Dr. Barry Root-Plaintiff 120

and I came back to New York where I was as resident in physical
medicine and rehabilitation from 1984 to 1987. That was at
Nassau University Medical Center in East Meadow l.ong Island.
The last year cof my residency program, I was the chief resident

in the program.

Q S0, you are a medical doctor?
A I am, yes.
Q Can you tell us about the field of physical medicine

and rehabilitation?

A To summarize the field of physiceal medicine and
rehabilitation, it's a field where we take care of patients that
have pain, weakness and deterioration cor loss of function, and
develop strategies aimed at helping them regain full function
and maximize their strength and their capabilities. Peocople
living in the New York area are often familiar with the Rusk
Institute for Rehabilitation at NYU, and Howard Rusk was a
leader in the field of rehabilitation medicine in the 1940s and
it has grown substantially since that time.

Q How long have you been practicing as a doctor for?

A I have been practicing since 1984 when I graduated from
medical school., The three years after that were considered, I
was practicing medicine, but in my specialty training, and since
1987 I have practiced medicine.

Q What types cof treatments have you administered to

patients throughout your career?
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Direct-Dr. Barry Root-Plaintiff 121

A The focus of my office practice was the management of
patients that had pain and weakness. I also was the director
of the, initially, the director of the department, and
eventually, chairman of the department. We had an inpatient
unit where would he took care of patients that had catastrephic
conditions. I did consultationsg in the hospital. For several
years, five years, I was the medical director of a traumatic
brain injury unit where we took care of patients that had
strokes, brain tumors and head injuries.

I also became Board certified in spinal cord medicine,
and I think I was Long Island's first doctor with specialty
Boards in spinal cord medicine. So, I toock care of a lot of the
patients that were paralyzed, paraplegics and quadriplegics;
50, over 40 years of practicing rehabilitation medicine, there
isn't too much I have not dcne.

Q Have you ever administered injectionsg?

A I can't tell you how many thousands of injections I

have given.

Q Heave you referred patients to orthopedic surgeons
before?

A Yes, of course I did.

Q You menticned you are Board certified?

A I am Board certified in physical medical and

rehabilitation and I have additicnal Beards in spinal cord

medicine.

FPm



10

11

12

13

14

15>

le

17

18

19

20

21

22

23

24

25

Direct-Dr. Barry Rcot-Plaintiff 122

0 What does that mean to be Board certified?

A In the American medical system, there is a governing
body called the ACGME, the American College of Graduate Medical
Fducaticn, and the ACGME recognizes the specialties in medicine.
The varicus specialties and the ACGME recognizes physical
medicine and rehabilitation as one of the specialties. To be a
specialist in physical medicine and rehabilitation you have to
take a set of Board examinations. The Board examinations are
approved by the ACGME, and the Board examinations for physical
medicine and rehabilitation include a written test, which is an
all day long written test, followed one year later, if you pass
that test and you're eligible, an all day long oral examination.
In 1987, obviously, before computers, you could do things like
this on line. I took a train teo Philadelphia to take the
written test, and in May of 1987 I passed that written test on
the fir;t try. A year later after practicing my field for one
year, 1 was eligible for the oral test and I flew in May of '88
to Rochester, Minnesota, where the test was administered at the
Mayo Clinic, and I took the oral test and I passed that test on
the first try, and so, since that time, I have been a specialist
in rehabilitation medicine.

Q Do you also hold any teaching positions?

A I have taught for my whole career. Started when I was

a resident I was involved in the education of medical students

and nursing students, and then during my career, primarily, at
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Direct-Dr. Barry Roct-Plaintiff 123

Glen Cove Hospital, I taught medical students, family medicine
residents and residents in rehabilitation medicine. My
department developed a relationship with Cornell's residency
program and rehabilitaticn medicine. The Cornell residents came
to Glen Cove each for three months at a time to have their
experience in inpatient rehabilitation under my guidance. When
North Shore and LIJ combined, we stopped our relationship with
Cornell. Although, I continued to teach there once a month in
their clinic, and ocur primary relationship became the LIJ, Long
Island Jewish Hospital's residency program and their medical
students and residents are rotated to my department. Further
along in my career, I believe, it's about starting about ten
years ago, Hofstra and Northwell opened the first new medical
schocl on Long Island in many, many years, and the medical
students from Hofstra Northwell alsc rotated to my department
for their experience in rehabilitation medicine. So, I'm preud
tc say there aré hundreds of residents and medical students that
I taught, and I happen to know that scme of them are alfeady

retired, which makes me feel not so young any more.

Q Have vyou stopped treating patients at this peint?

A Yes, I have. I have turned my practice over to my
partner.

Q Now, 1n addition to being a doctor, do.you also prepare

what's called life-care plans?

A I do, vyes.
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Direct-Dr. Barry Root-Plaintiff 124

C What 1is a life-care plan?

A A life-care plans stems from the discharge of a patient
from the hospital. So, for example, if a patient is
hospitalized on a rehabilitation unit, when they leave that
hospital they leave with a set of instructions. You should get
these x-rays done. You should follow up with these doctors.
These are the medicines that you should take. 2All of this is
what goes in to creating what would be considered a safe
hospital discharge. Well, a safe hospital discharge alsc
precijects what medical care the patient needs to have in the
short term. In the medical/legal setting, a life-care plan is a
report aimed at the future medical needs, writing down the
future medical needs that a patient has based upon their
limitations and their medical conditicns.

Q What is ydur training cor experience been in this field
of life-care planning?

A My training has been the experience of 40 years,
medical schecol, residency training, continuing medical
education, and running a practice and discharging patients.
There is no official training for a life-care plan. That is to
say that there are people who call themselves life-care planners
that are not medical docteors that have a certificaticn, but
unlike my medical degree or my residency training and my

specialty Beards, the ACGME has nc recognition for any

certifications for a life-care planner. So, in my opinion the

Pm



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Direct-Dr. Barry Root-Plaintiff 125

life-care plan is most accurate in the hands of a doctor who has
experience discharging patients and setting patients up for

future care that they need.

Q How did you get in to the field of creating life-care
plans?
P\ The way I got in to the field is, earlier in my career,

I was I was contacted by an attorney or on numercus occasions
that said, you're managing this case. This is your patient on
the rehabilitation unit. I'm gecing to need a report for this
patient. Can you provide such a report? The answer was, yes, I
can write a teport in such a setting.

Q How many life-care plans have you developed over your
career?

A A couple hundred, I guess. A few hundred.

0 Was that always on bkehalf of the injured party?

A No.

Q 50, have you created life-care plans or done any type
of life-care planning work in behalf cof defendants in lawsuits?

A Yes, I have.

Q Can you tell us about that?

4 In the setting where defense attcrneys ask me about a
life-care plan, in general, what they wish for me to do is to
review a life-care plan that someocne else has written and verify

its accuracy and its credibility,. In generel, I don't end up

writing reports on those. T end up having a telephone
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Direct-Dr. Barry Root-Plaintiff 126

conversation or meeting with the attorney to tell them what is
reasonable and what is credible in the report that I've reviewed
for them.

Q S0, you've been hired by both plaintiff's attorneys,

like myself, defense attorneys, like counsel here, in your

career?
a\ That is correct.
Q Are you being compensated for your time here today?
A Yes.
Q How much are you being compensated?

A I charge $650.00 per hour.

Q How cften do you testify at trials like this?

B I believe this is the first or second time this year,
and I have been told that over the past, you know, I would say
that I have been called to court over the past 30 years, and I
have been told by others that I've testified in court in the
neighborhcod of 65 cor 70 times over the course of my carecer.

Q In connection with your work in this case, did my
office send you records regarding Moazzam Gill?

A Yes, they did.

Q What did those records include?
A They included the emergency room reccrds from LIJ at
the time of the injury. They included reccrds from University,

Orthopedics of New York and from the New York Spine Institute.

They included records from Premier Physical Medicine and
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Direct-Dr. Barry Root-Plaintiff 127

rehabilitation where Dr. Tolat works; Dr. Tolat was, in fact, a
resident of mine about 20 years ago or something like that.
Records from the Center for Cogniticn and Communication, records
from Dr. Golzad's office, records from Dr. Counts, who's a
poychologist, records from Ear, Nose and Throat Associates of
New York, and various x-ray reports.

Q In connection with those records, did you also visit
with or speak to Mr. Gill?

A After I reviewed the records on Mr. Gill, I tock notes.
He came to my office and I completed a history on him,

comprehensive history and examined him to prepare this report.

Q When did you examine him?
A I examined him on OCctober 21st of 2022.
Q In terms of the history that you cbtained from Mr.

Gill, what did you inguire about?

A I would say that I teock the comprehensive history that
is inquired about his injury and his complaints. I verified
what I read in the medical records and the notes that I took.

I took an employment history. I went through his past medical
histery, his past surgical history, his past trauma history, his
—-— meaning, when I say "past," I mean, bhefore he had this
accident. 8o, his pre-accident trauma history, his pre-accident
surgical history, his pre-accident MRI history, and any

medications he was taking before the time of the accident.

I did the same thing for fcllowing the accident to find
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Direct-Dr. Barry Root-Plaintiff 128

out if he had any medical conditions unrelated fo the accident.
S0, post-medical histery, post-accident medical history,
post—-accident surgical history, post-accident psychiatric
history, allergies, medications, his current medical care, his
current physical therapy care, his durable medical equipment,
his braces, his splints, his activities of daily living. I
reviewed his functionality with him, meaning, his activities of
daily living in detail. His recreational history, his social
history and home environment. I reviewed hié medical systems,
system by system and then I examined him.

Q In terms of complaints c¢f pain, if any, did Mr. Gill
make any to you?

A He did.

O What did he make?

A The day I saw him his primary complaint was daily
severe headaches, dizzilness. He alsc had ringing in his left
ear and wvisual loss. He had memory loss and cognitive

complaints. His second complaint was his chronic low back pain
which was radiating to both legs down to the.knees. Worse on
the left than on the right. He also described weakness in both
legs and that he was walking with a limp and that he had a
limited ability to walk a distance. He also described pain in
his neck. Pain that stayed in his neck with a stiffness and

restrictive motion in his neck. He alsc had some pain radiating

to the left more so than the right arm and left arm weakness.
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Direct-Dr. Barry Root-Plaintiff 129

He described senscry complaints like tingling and numbness in
his arms. I am sorry. The sensory complainté in his arms had
resclved following the neck surgery he had, but he had no neck
-- no post-surgical improvement in the neck pain itself. He
also described left shoulder stiffness with restricted motion
and weakness. He described pain in the shoulder when he rolled
over on to the shoulder in bed at night. He alsc described
chronic anxiety and depression related to inability to work or
do the things he used toc do before his accident.

Q How many examinations of patients have you performed

over your career, just ballpark? In the thousands or hundreds?

A Well, 40 years. Office hours every day.: I took some
vacations. You know, thousands.

Q So, we agree it was a lot of patients?

il I have examined lot patients, vyes.

Q You've performed range of motion testing on patients

over your career, I take it?

A I do, vyes.

0 Could you tell us what the examinaticn of Mr. Gill
consisted of?

A The exam that T did on Mr. Gill was a comprehensive
neurological musculoskeletal exam. For example, I checked his
range of motion in his neck and back. I checked the range of

motion in his shoulders, elbows, wrists, hips, knees, feet. I

checked his muscular strength in his fore extremities. I
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Direct~Dr. Barry Root-Plaintiff 130

checked his reflexes, his sensation, his motor power. I did not
listen to his heart or lungs; I am not a family doctor. 8o, I
would describe it, as I said, it was a comprehensive

nmusculoskeletal and neurcological exam.

Q What were the results of your exam of Mr. Gill?

y:§ He was a pleasant with a little bit of, a little
anxious when I saw him. His eye moticns were in tact. He had
normal pulses in his fore extremities. Regarding his neck, he

had restricted motion with pain at the endpoints of motion.

His motion was more restricted for rotation to the right than to
the left. He had limited extension, but full flexion. I can
go thrcugh the --

Q Let me stop you there. Can you just describe what you
mean when he had limited right rotation. What does that --

A Rotation would you bringing your chin to your shoulder,
this way. His rotaticn to the right shoulder was limited. It
should be approximately 80 or 90 degrees; his was 45, For a
rotaticn to the left, the same, it should be 80 or 90 degrees;

his was 60.

Q What about the testing to his lower back?
A He also had for the back, muscle spasms in the
paraspinal muscles, trigger points in the upper -- in the

muscles surrounding the neck and shoulders, axial compression or

pushing down on the head reproduced his pain. For the lower

back, he also had restricted motion with pain at the endpoints.
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Direct-Dr. Barry Root-Plaintiff 131

His forward flexion was limited to 75 degrees, which is about
three quarters of normal. His side bending to the right and
left was about a third of normal with pain at the endpoints and
his extension of the spine or bending backwards was ten degrees
or about a third of normal. He had tenderness in the muscles
of the back. He had muscle spasm. He had positive, what I
called facet loading, which is when he bent backwards, it
reproduced some of his pain.

His sciatic notch, the area in the buttock where the
nerve comes out, where people generally have pain with sciatica;
he was tender there on the left side. Stralight leg raise,
which is a maneuvering that holds on the sciatic nerve that
reproduced his lower back at 60 degrees. He also had a
positive Patrick's maneuver, which is a motion of the hips that

reproduces back pain and bringing his knees up to his chest

reproduced his back pain. At that time there was no scar on
his back.
Q Can you just tell us how you tested for muscle spasm?

A With my fingers.

Q Is that something you can actually feel?

A Not when I was a medical student, and vyes, when I was a
resident, but after years of practice. Yes, I can appreciate
muscle spasm in somecne's spine.

Q What about tenderness; how did you check for that?

A Tenderness 1s subjective. If I pushed, in fact, T
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Direct-Dr. Barry Root-Plaintiff 132

did, cn numerous areas that provoke pain, most of them on Mr.
Gill did not provoke pain. However, for example, his greater
trochanters at his hips, which is a frequent site of pain to
palpation, it did not produce any pain. His sciatic notch on
the right did net produce pain. His sciatic nerve area, the
sciatic notch on the left reproduced hisg pain.

Q Did you find that, in any way, Mr. Gill was inflating
that pain during your testing?

A I record that if it's the case. I den't believe he
was exaggerating his complaints.

Q What about the left shoulder, did you perform any tests

Lo his left shoulder?

A T did.
Q Could you tell us about them?
A The full motion for flexion or forward flexion cof the

shoulder, an abduction of the shoulder, is from zero to a
180 degrees. He had that on the right. On the left shoulder
only to 150 degrees. Sc, approximately, to here, was the
endpoint ¢f his motion. That was the endpoint of his motion,
whether I asked him to deo it himself or whether T took his arm
and brought it there. Of cocurse, if I get to a point where it
crosses his pain, I'd stop pulling it there.

Q You tested, if I have this correct, you tested both

shoulders, right and left; is that true?

A That's right.
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Direct-Dr. Barry Root-Plaintiff 133

Q He had full range of motion in the right shoulder?
A And pain free.
Q Pain free; and in the left shoulder he had pain and

some restricticn?

A That 1s correct,

Q Was he taking any medications at the time he saw you?
A Yes,

Q Can you tell me, what he was taking?

A At the time I saw Mr. Gill he was taking medicine for

his preostate gland and for his blcod pressure, and I viewed
those as unrelated to this case. He was alsc taking vitamin
B-12 injections, which are unrelated to this case. The
medicines that are related to this, and he was taking those
medicines before the accident, so, what I'm saying is that they
were not incremental to the injuries that he had.

The medicines he was taking that were incremental were

gabapentin or neurontin, 100 milligrams twice a day. He is now
taking 300 milligrams twice a day. He was taking a muscle
relaxant called Flexeril at bedtime. That was discontinued at

sbme point since I've seen him and substituted with baclofen, 10
milligrams, which he takes for muscle spasm, He takes Lexapro,
which is an antidepressant medication and he was taking it then
and still taking it. Hé was not taking an anti-inflammatory

then, but he is now; a medicine called meloxicam, which is an

anti-infiammatory alsc called Mopic. And he was taking Tylenol
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Direct~Dr. Barry Root-Plaintiff 134

up to three times & day also, for his pain.
Q Was he using any medical equipment that you saw or
medical devices?
a Ee was using a heating pad. He was using ice packs.
He was using a TENS unit which is an electrical stimulation unit
that helps relieve pain. He was walking with a cane. He had a
raised teoilet seat. He had a lumbar bkack brace, a lumbar
cerset, that he wore as needed, and he alsc he had a cervical
collar that he wore as needed.
Q Did he describé any difficulty sleeping to you?
A He described difficﬁlty sleeping because of his left
shoulder pain. He wasn't able to roll on tc his left shoulder.
MR. LESNEVAC: Your Honor, I'd like have something
marked that defense counsel had looked at.
THE COURT: Counsel, do you want to look at it?
MR. MCNIFE: 1I've seen it. Thank you.
{(Whereupon, the document was marked as Plaintiff's
Exhibit 16 for identification by the court reporter.)
THE CCURT: Plaintiff's 16 marksd for ID.
Q Doctor, you saild that you had reviewed the hospital

records from the Long Island Jewish Medical Center; is that

accurate?
A Yes, it's true.
0 Take a look at 16, please, and let me know if you

recognize that?
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Direct-Dr. Barry Root-Plaintiff 135

pa\ I recognize it, yes.

o} What is that?

A This is the prehospital, the EMS record from Mr. Gill's
injury and from his visit to the emergency room on the day of
his accident.

Q Are those the records that you reviewed before
preparing your life-care plan?

A Yes, they are.

MR. LESNEVAC: I'd ask that they be admitted in to
evidence.

THE COURT: Any objection?

MR. MCNIFF: No objection.

THE COURT: What's previously marked as

Plaintiff's 16 for ID, will be entered as Plaintiff's 16 in

evidence.

(Whereupcon, the document was marked as Plaintiff's

Exhibit 16 in evidence by the court reporter.)

THE COURT COFEFICER: Plaintiff's 16 has besen marked
for evidence.

Q Doctor, can you tell us what Mr. Gill's reported
complaints were at the hospital on the day of the crash?

A On the triage form, which is the initial moment that he
céme to the emergency room, the nurse that takes down

complaints. It states here he was in motor vehicle accident.

He was a restrained driver. His car was rear-ended and he had
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Direct-Dr. Barry Root-Plaintiff 136

a collar in place, and he was complaining of right shoulder,
back and neck pain.
Q Can you flip to the next page. Is there more

information that is detailed on that page or any pages

thereafter?
A There is.
Q What is contained on that page you are looking at now?
A This is from the emergency department providers. This

would be a doctor's note.

o Can you tell us what that says?

A It says that the ambulance was called. He was brought

in by ambulance complaining of neck pain, low back pain, left

shoulder pain and headache and dizziness; light-headedness also.

Q Does it give any more details of Mr. Gill's descriptiocn

of the accident; the speed cf the vehicle or anything?

A He was the driver. He was on the highway going about
40 miles an hour, and his car was rear-ended by a commercial
van.

0 That is enough, Doctor; you can put that down. Were

you aware of what type cf test, if any, was performed in the

hospital?

A I am aware.

Q What was performed?

A They did a CAT scan of his head and a CAT scan of his
cervical spine. They were read as negative for fractures or
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hemorrhage. They did x-rays of the left shoulder, also negative
for fracture and dislocation. They did x-rays of the lumbar
spine. I béliéve that is all they did.

Q X-rays and CAT scans, those were somethihq radiology
studies were locking for broken bones; is that fair?

A That's right.

Q When you say "fracture," that means a broken bone?
. That's right. He had no broken bones.
Q Are CAT scans or x-rays useful in evaluating the

non-bony structures of the body such as, ligaments or discs?
A To a very limited degree. MRIs are better studies for

those purposes,

Q Why are MRIs better for those purposes?
A Better resclution. It's a more complex test. 1It's a
lengthier test. It's a more expensive test and it's a more

accurate test.

Q Why is it more accurate?

A Technology has changed over the years. The images
obtained from an MRI are superior to those found on a CAT scan.
CAT scans are good te lock for wvarious things, but they're not
best tc look at soft tissues.

0 What is an EMG?

A An EMG is an electrical test that is used to tell if —-

the needles are inserted into muscles, and the electrical

activity of the muscles i1s seen on the screen, and when there
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are abnormalities in the muscle, variocus abnormalities give

different patterns on the screen. Sc, in an EMG test the

needles are inserted into muscles. The doctor that does the EMG

test needs to know the nerve supply for any of those muscles
because when there is an abnormal nerve supply to a muscle, it

those shows up as abnormalities on the screen.

Q Did Mr. Gill undergo any EMG testing in your review of

any of the records?
A He did.
Q Can you tell us when he underwent that test?
MR. MCNIFF: Objection.

THE COURT: Basis?

MR. MCNIFF: There is no foundation for this. Can

we approach?

THE COURT: Yes.

(Whereupon, a discussion was held off the record
at the bench.)

I'HE COURT: Sustained.
Q As a part of your evaluation of Mr. Gill, did you.

determine what his life expectancy is?

THE COURT: You can refresh your recollection.

You cannot read from that document. Okay.

A I do not believe that I did.

o Ckay. Can you tell us what you are where your general

methodology was in formulating a life-care plan for Mr. Giil?
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A Based upon the records that I reviewed, and based upon
the history that I tcok, and based upon my examination of Mr.
Gill, I wrote a list of his diagnoses and his -- including the
treatment he's had from each of his injuries, and the
anticipated care that he would need. When I wrote the
life-care plan, I wrcote a spread sheet with, particularly,
addressing his -- the medical previders he would need to see,
the diagnostic testing he would need to have, the medications he
he was taking, the injections and surgical procedures T
anticipated that he would need in the future, the physical
therapy that would be advised for him, the medical equipment
that he would require and any assistance he would need following
any surgical procedures. 2&And for each these topics, I listed
the specific needs for Mr. Gill as well as the frequency for any
of those items, the costs for any of those items, and the annual
costs for these items.

Q Did you insert that information inte a chart?

A I did.

(Continued on next page.)
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MR. LESNEVAC: Your Honor, if I could have this
marked for identification.

THE COURT: Counsel, you looked through this?

ME. MCNIFF: Yesg, Ycur Honor.

THE COURT: We'll mark this document as
Plaintiff's 17 for identification purposes.

THE COURT OFFICER: Plaintiff's 17 marked for ID

(Whereupon, the following testimony was recorded
and transcribed by Senior court repcrter, Eileen

Agnoletto.)
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Q Let's take a lock. Let me know if you recognize it.
A I do.
Q What is it?
A This is =-
MR. McNIFF: May we apprcach?
THE COURT: Yes.
(Whereupon, an off-the-record discussion was held
at the bench.)
THE COURT: The objection is overruled.
Q S0, Dr. Root, can you just tell us what that document

is, 1f you recognize it?

A This is the spreadsheet of the life care plan that I
wrote.
Q Just wait one moment.

MR. LESNEVEC: TIs it ckay if I set it up here,
youxr Honor?

['HE COURT: Yes. Well, how about, because counsel
might not be able to see it, how about you put it right
there? Right where you're standing so we can all see it
because I won't be able to see it‘either.

Q Doctor, are you able to see that? Is that the first
page of the life care plané
A That's the first page.

Q Okay. And so can you just tell us what we're looking

at here? Does this contain your recommendations, the frequency,
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the costs that-you mentioned?

A That's exactly right.

Q Sc in terms of -- this is routine medical care; is that
correct?

A That's right.

Q Okay. Can you just tell the jury what your
recommendations are for Mr. Gill in terms of routine medical
care?

. Mr. Gill sees a pain management doctor. At the time I
wrote this I was advising that he see the pain management aoctor
once a meonth for the first year, but that year has come and gone
50 we are at the point of my advice being three or four times a
year at a cost of $250.

THE COURT: Doctor, you can't read from that.
It's not in evidence so please turn it over.
Q Are you able to see this, Doctor?

THE COURT: HNot really.

MR. LESNEVEC: With the Court's permission, can he
step down?

THE WITNESS: I can read from that though?

THE COURT: We'll see. It depends on what
defendant says.

Q Just keep your voice up, Doctor.

A 3o this 1s the first page of the life care plan for

Mr. Gill. This is regarding his routine medical care. Keeping
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in mind that this was written in '22, 2022, scme of these things
have gcne past.

So his pain management doctor for the first year I
advised once a month, but that year has passed and now we are up
to three or four times a year. The cost of the visit is $250,
and so the annual cost would be $750 to 81,000 for his pain
management doctor. That is a permanent need,

Regarding his spine crthopedist for his neck and his
back I've advised that he see once a year plus as needed. The
cost 1s £250 per visit, so the annual cost $250 per visit. That
would be routine care.

In the event he undergoes another surgery or two
surgeries, there would be four to six visits surrounding each of
those surgeries, meaning one visit preoperatively, one visit to
get the sutures out, followup care following the surgery,
typically four to six visits per surgery. So that's 51,000 to
$1,500, not annually, but per surgery.

Regarding his shoulder, I've advised that he see his
surgeon, Dr. Touliopeclous, once a year plus as needed, cost of
£250, annual cost of 35250.

Same thing, 1f and when he needs revision shoulder
surgery, another four tc six visits, not annually, four to six
visits for the surgery, also at $250 each, and $1,000 to $1,500

surrcounding that surgery.

Regarding his neuropsychology, we are past the first
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year, and I said that he would get neuropsycholegical care once
a month for a year. Those visits are $200 each. The reality is
that year has come and gone, but he continues to get
neurcpsycholegical care and he gets it because he has continued
to show some improvement. When he reaches a plateau, that
should be discontinued.

He has a neurclogist. He was originally seeing the
neurologist once a month, but ncw we are down to three or four
times a year. The neurclogist is prescribing his various
medications. He's on quite a list of them. The neurology
visits are $250 each, and so this would be $750 to $1,000 a
year.

He is no longer seeing the physiatrist,'l believe. No,
I''m wrong. He is still seeing the physiatrist because up to the
time he was getting his physical therapy and the physiatrist cr
rehab doctor, $250 per visit, and three to four times a year,
$750 to 81,000 per year.

G How is it that you determine these costs?

A These costs are what doctors are charging for private
visits in the community at this time.

C How did you determine what is an annual cost, you know,
whether it i1s a couple of times a year that he needs something
versus just one time a year?

A This is based upon my experience, my training, years of
practice.

ca




R

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Root, MD - Plaintiff - Direct 145

Q Are these costs conservative?
MR. McNIFF: Objection.
THE COURT: Basis?
MR. McNIFF: Compared to what?

THE COURT: Sustained. You can rephrase the

question.

Q Doctor, have you reviewed medical bills throughout your
career?

A Yes.

Q How many bills do you think you've reviewed throughout
your career? |

A I can't tell you how many, thousands.

8] Did you find these costs to be conservative based on
your review of various bills throughout your career?

A I find these costs to be realistic. Some of the costs
that are in this report are understated based upon the few years
that have gone by and things could change, but I would say for

medical visits these costs are accurate.

0 I'm sorry. When did you form that 1life care plan,
20227

A Yes.

Q S0 these were costs from 2022 I take it?

A That's correct,.

0 Have costs changed from 20227

A I think doctors' wvisits not appreciably. They continue
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to change for medicaticns, for physical therapy, they have gone
up. For surgeries they have gone up, but for doctors' visits I

think they are largely unchanged.

Q Can you tell us what we're locking at on the second
page?
A This page is regarding diagnostic testing for Mr. Gill,

and I've advised that he have neck X-rays once a year, the cost
would be $250, the annual cost $2,330.

For the cervical spine, I've alsc advised an MRI every
three years. The cost of the MRI is $1,800, so the annual cost
would be 5600,

For the lumbar spine, the X-rays every two years, $250
for the X-ray, the annual cost 1s $125. The lumbar spine MRI.

I advised an MRI every three to five vyears, $1,800 for the MRI,
so the annual cost 1is $360 to $600.

Because of his brain injury, I advised an MRI every
three years at a cost of $1,800, cost of $600 per year.

For his left shoulder, I also advised an MRI every
three to five years, cost of $1,800, $360 tc $600 per year.

G And how do you determine, again, whether he needs an
MRT yearly or every three years; how did vou make that decision?

A Based on the acuity of his complaints, based upon the
severity of his complaints, based upon the testing that had been

done up until then. In fact, since I saw him he has had new

MRIs cf his cervical and lumbar spine.
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Q And why do you include him needing future cervical
MRIs, for instance?

A Because the status ¢f his conditicn, the fact that his
neck has undergcone a fusion, he is going to develop arthritis,
what we call adjacent level disk disease above and below that
area that is fused.

When you take an area of the spine and you fuse it
surgically,-that area doesn't mcve. That means that other areas
above and below the fused area need to move more than they would
normally to make up for the fused area and this condition
develcps. The only way to monitor -- the only two ways to
monitor this are clinically, that is reexamining him, which we
have down on the previous chart, once a year plus as needed, and
radiologically.

Q Showing you the third page cf the life care plan, can
you tell us what we're looking at here?

A These are the medications for Mr. Gill. The medicine
for his prostate and his blood pressure and his Vitamin B12
injections have no costs because they are not relevant to this
case.

His Gabapentin, 100 milligrams twice a day, costs $5 a
menth. It is probably a few dollars more than that because now
he is taking 300 milligrams. I have down $60 as the annual
ceost.

His Flexeril has been discontinued in favor of
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Baclofen, a different muscle relaxant. Flexeril was $3 a month,
that's probably an underestimation for the Baclocfen. It's
probably about $8 a month or $96 per year.

His Lexapro, the antidepressant medication, he is still
on it, $8 a month or $96 a year. Tylenol he takes as needed, $5
to $10 a month for a bottle or $60 to $120 a vear.

He also told me he's now taking Mobic or Meloxicam as
his anti-inflammatory. That is a medication that is

approximately $10 per month for $120 per year.

Q Can you tell us what we're locking at on the next page,
Doctor?
A This chart demonstrates the procedures and surgeries

that Mr. Gill will require as he ages. I have him down for
revision of fusion of the cervical spine, he had an operation
already, and somewhere in the 8-to-13 year range. This cost is
prebably a conservative cost.

I would say 1f I was to write this report now, I would
put down $125,0C0, not an annual cost, a one-time cost for a
neck operation, inclusive of hospital care, radiology,
anesthesia, nursing care, the whcle package, approximately
$125,000.

I also have him down for facet or epidural injections
up to three times a year, a maximum of ten injections. These

injections would be provided to help delay surgery of his neck,

to manage pain, and to delay the surgical procedure as long as
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possible. The unit cest on this I have down as $1,000, alsc a
conéervative number. I would put this at 51,500, if I was
writing this today. The annual cost is really not relevant
because there are only ten allowed because we are not supposed
to get too many cortisone injections into our spine.

He also has headaches. For his headaches I advised
that they try occipital nerve blocks. These are allowed up to
three times a year and the cost of these are $200 to $400 each
for a cost of $600 to $1,200 per year.

He's been advised to have lumbar decompression fusion
surgery. I_think originally I recommended 5 to 10 years. I
think they are advising it now; that is my understanding. The
cost of this should be, in today's dollars, $15C,000 for
inclusive lumbar spine surgery, sc there is no annual cost for
that.

For his back, these are actually the injections he has
been getting. He's had some epidurals. He had one last month.
He had one in December. These are epidural steroid injections
to delay his lumbar spine surgery, a maximum of ten injections,
a maximum of three per year. These should be $1,500 each.

Regarding his shoulder, cortisone injections into the
shoulder. He'd be allowed up to three times a year, also a
maximum of ten. These are $200 each and sc a maximum of $600

per year, but a meximum c¢f ten injections.

If he needs left shoulder revision surgery,
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arthroscopic surgery, keeping in mind he's guite young, his

shoulder still has limited motion, limited strength, and

positive impingement findings on examination. His lumbar -- his

shoulder surgery would be, if he goes, if he does require it, 12

and a half to 17 and a half thcusand dollars, inclusive, again,
of hospital care, the operating room, nursing, radiology,
anesthesia.

¢ The next page is therapeutic intervention. Can you

just tell us about that?

A Yes. Mr. Gill should continue to have physical therapy

avallable to him. Physical therapy should be focused. It
shouldn't just be generalized that he goes all the time. I'm
advising that he have available to him 24 to 36 sessions per
year. These weould be at $200, $250 per session, and so the
annual cost would be higher than this. It would be $4,800 to
27,200 annual cost.

I am also advising that he has avallable to him extra
sessicns of physical therapy following any cperations, meaning
on his neck, his back, and his shoulder, and I put down an
additiocnal 24 to 36 sessions for each operation, also at $200
per session, that would be $4,800 to $7,200.

Q I think we are looking at durable medical equipment.

Can you tell us about your recommendations for that?

A So the durable medical equipment, I've advised that he

have a hydrocelator cr heating pad every two to five years, $50
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each, at an annual cost of $10 to $25. Ice packs, reusable ice
packs, for $18 each, twc per year, $36 per year.

He has a TENS unit. That would be renewead every five
years. It's a$lb0 item so it's $30 per year. The electrodes
for the TENS unit are $10 a month for $120 a year.

He has a lumbar corset that he wears as needed. It
should be renewed every year. The corset that he wears is the
Aspen, A-5-P-E-N, Evergreen, and it's a $150 itemn.

Q What is that, Doctor; what is that corset?

A It's a corset that you wear around your waist to
offer scme stability and te limit your moction when you have
pain. If he undergoes lumbar spine fusion, as has been advised,
and that fusion is successful, he will not need that corset
anymore because it will fuse the area that is unstable in his
sSpine.

He has a grab bars installed in his toilet, his tocilet
and showers so he can get up safely. Those are 3300 each
installed, so there's no annual cost, one time cost, and it's
2lready been done.

Railsed toilet seat for safety every five years. It's a
$50 item or $10 per month. A cervical collar, which he wears as
needed. This he should have two per year and that's a $20 item
or $40 per year. |

Q The last page now, this is a home care. Can you tell

us about that?
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A I can. I've advised that Mr. Gill have available to
him following each of his operations home care one to three
hours per day for one or two weeks to help him with activities
of daily living., In community that we live in, home care
through an agency is $25 to $28 an hour, and so that would be
determined by the number of hours he needs and the number of
days he needs it for. It's as simple as that.

Q And all of these recommendations in terms of the
care that you are recommending as well as the freguency, the
unit cost, and the annual costs, are these opinions made within

a reasonable degree of medical and life care planning

certainty?
A Yes, they are.
Q You can take your seatlt, Doctor.
A Thank you.
Q Are yocu aware ol any prior accidents that Mr. Gill had

pricr to this 2019 crash?

A He reported to me no previous trauma, no previous
accidents, no problems with his neck, back, shoulder, or
headaches.

Q Cid yocu, in all the records that you reviewed, did you
see any complaints of a history from before this accident of any
pain or injuries?

A No, he did not have any.

Q Do you have an opinicn within a reasonable degree of
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medical certainty as to what the cause of Mr., Gill's injuries
was?

A Yea, I do.

Q What is vour opinion?

A It's my copirion that his injuries were caused by the
accident he had on 12/4 of 20109.

Q And in terms of the permanency of the injuries, dc you
have an opinion within a reasconable degree of medical certainty

as te whether or not these injuries are permanent?

A I have an cpinion, yes.
Q What is your cpinicn?
A It's my opinion that these are permanent and

progressive conditions that he has.

Q Why is that your opiniocn?

A Because in my experience, in my training, in my
continuing medical education, it has become clear to me that for
the most part ncthing gets better. That is, when we injure a
joint, when we injure the spine, 20 years, 30 years later there
is arthritis there, it is worse. That is why, that's why, it's
the human condition. We injure something, it gets worse over
time.

MR. LESNEVEC: I don't have any other guestions.

Thank vyou.

THE COURT: Thank you. Any cross, Counsel?

MR. McNIFE': Sure.

ed




LR

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Root, MD - Plaintiff - Cross 154

CROSS-EXAMINATICN

BY MR. McNIFF:

Q

A

Q

basad con

i

Q

Good afterncon, Doctor.

Good afternoon or almost.

A couple of minutes short of that, right?

A guestion feor you: Your opinions in this case are
a review of the records in part, right?

In part, yes.

Examination cr evaluation of the plaintiff in this

case, right?

A

Q
correct?

A

Q
patient,

A

Q

A

Q

That's correct.

Okay. And your education, training, and experience,

That's correct,
By the way, the plaintiff in this case is not your
right?

That's correct.

- Okay. You didn't treat him, correct?

That's right.

You didn't refer him for any other testing or to see

any other medical care providers; is that fair?

A

Q

Yes.

Okay. You were retained solely for purposes of
P

providing a life care plan in connecticon with this litigation,

right?

&a



p—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Root, MD - Plaintiff - Cross 155

A That's correct.
Q You prepared a report, true?
A Yes,

Q And the report was sent to an attorney, right?

A That's right.

C And that's Michael Lamcnsoff's office and counsel,
correct?

A Yes.

Q And you've worked with counsel before?

A One time, yes.

Q In terms cf a trial, right?

A Yes.

0] Okay. But you've worked with Lamonscff's office more

than that, right?

A That's corract,

o) You.were paid to prepare the report, correct?

yiy I was.

Q You were paid for your evaluation of the plaintiff as

well, right?

A I was.

o Can you tell us how much you made from doing the
evaluation and preparation of the report?

A I don't know offhand, but I would estimate probably
$6,000 or so.

Q Okay. Would that include a review of the records?
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A Yes.

Q You were sent recordé by plaintiff's counsel; is that
right?

A Yes, eir, that's right.

Q You didn't get the records yourself by a process of

HIPAA-compliant authorization; is that correct?

A I did not get them myself. They were supplied to me.
Q Did you speak to Dr. Macagno?

A No, I did not.

Q Did you speak to Dr. Touliopolous?

A No, I did not.

Q Did you speak to Dr. Golzad on Dr. Brown?

A No, I did not.

Q Is it fair to say that you didn't speak to any of the

doctors that treated the plaintiff?

A You know, I think I would answer generally that doctors
communicate through the medical chart.

C If you wanted to, though, you could have reached out to

them and talked to them, right?

.A Yes,

G But you didn't do that in this case; is that fair?
A Yas.

Q You told us before a little kit abeout your practice

that you had in the past, and I think you said you are no longer

practicing; is that correct?
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A That's correct.

0 And what are you doing professionally other than this
type of work, medical-legal work, at the present time?

A I maintain my position as a clinical professor at the
medical scheoel. I'm called upon on occasion tc lecture to the
resident pregram in rehabilitation medicine. T am writing
repcrts, and I am available to my former partner to discuss
cases on an as-needed basis.

Q At the present time, how often are you getting
referrals for life care plans, presently?

FiS Tt varies dramatically.

Q And can you approximate that number fof us over the
last yeazr?

A I certainly can't tell you exactly. I can tell you
some weeks I get two calls and sometimes weeks go by that I
den't get a call at all.

Q You told us before that you've worked in the past for
the defendants, right?

A That's right.

Q And I think you said, though, every time you testified
in your career you testified for plaintiffs; is that fair?

A I'm not sure if every time butf primarily.

Q So 1if a defendant retains you I take it you charge

them; is that right?

A That's correct.
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Q And if plaintiff retains ycu, I think you charge them
too, fight?

A Yes.

Q You reviewed a number of medical records that‘you put
down in your report; is that true?

A Yes.

Q Okay. And the records that you put down, they
included, I think, various radiology reports; is that correct?

2 Yes.

Q And is your opinion based in part on the wvarious

radiology reports that you reviewed?

A Yes, it is.

Q You did a physical examination of the plaintiff; is
that true?

A Yes, it is.

Q Okay. And the physical examinétion included muscle

testing; is that right?
A That's right.
Q Range of motion testing?

A That's right.

Q Observation of the plaintiff as well, right?
A Correct.
Q And part of what vyou do i1s you cbserve him walk or

ambulate, right?

A Yes.
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Q And you administer certain tests to him, right?

A Yes.

Q That would include the walking on his heels; is that
right?

A Yes.

o] Walking on his toes?

Py That would be included.

Q¢  You did that in this case, right?

A I'd have to check, but I believe so.

Q Feel free to refer to your report toc refresh your
racollection.

A Yes, he was able to walk on his heels and his toes.

Q Part of what you do is you lcoked for atrophy, upper

and lower extremitles; 1s that correct?

A Yes.

Q And did you observe any atrophy when you looked at him?
A I reported no atrophy in his arms or legs.

0 And atrophy is a wasting away of the muscles, right?

A That's correct.

Q And it's an indication that a person is not using a

muscle for a number of reasons, right?

y2y That's right.

Q Okay. And he didn't have any atrophy on either side;
iz that right?

A That's right.
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Q By the way, 1s atrophy objective? -

A It is.

Q You actually see it, right?

A Yes.

Q When you do the range of motion testing, there is a

subjective component to that; would you agree?

A Well, there could be, sure.

Q Okay. I mean you are asking the person to, forA
example, forward flex, right?

A That's right.

0 Do you do it actiVely or passively; how do you do it?

A If you are asking somecne to flex or extend their
spine, that would not be done passively, that would be done
activity. If yeou are asking someone if you want to‘check
someone's elbbw moticn, that could be done activity and
passively.

Q And when you do scmething passively, vyou don't want to
injure them, right? You stop when they say it hurts; is that
fair?

A That's right.

o When somebody moves activity, and when vou say activity
for the jury, you are talking about their ability to move on
their cwn; is that correct?

A That's correct.

0 When they move actively and they tell you they have
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pain, there is a subjective component, right? They are telling

you they feel pain?

A That is correct.

Q And you are relying on the patient to be accurate,
right?

A That's correct,

Q And honest, right?
A Yes.
Q And then the objective part is what, when you measure

it; is that correct?

A Well --

Q Just yes or ne. Do you agree with that or not?

A A measurement of scmecne's motion is objective, yes.

C And you did that in this case, right?

A | I did.

Q And you measured it using what type of instrument, a
gonicmeter?

A Yes.

Q In the past, you've told us you've treated patients,
correct?

A That's correct.

Q Ckay. And when you treat them, part of what you are

doing is trying to get them back to, if they have an injury,

preinjury status to the best of your ability?

A Yes,
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Q And, again, in this case you weren't asked to do that
with the plaintiff, right?
A That's correct.
Q Part of what you are doing --
THE COURT: One second.
Can you read that last answer back please?
(Whereupon, at this time the testimony was read
back by the court reporter.)
THE COURT: Scorry, I just wanted to make sure I
heard that correctly.
Q When you follow patients, like you'wve done in the past,
you adjust modalities if they are not working, right?
A Yes.
Q And that would be -- by modality we mean physical-

therapy for example cor pain management for example; is that

correct?
A Those are among the available modalities.
Q And part of what you're doing 1s you are trying to see

if what you've recommended or prescribed works, right?

A Right.

Q And vyou certainly don't send people to modalities that
don't work, right?

2y That's right.

Q Ckay. I mean at some point you would modify or even

stop a modality if it wasn't working, right?
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A Yes.

Q And you'll follow patients regularly for, among other
reasons, to see how the modalities are working, right?

A That's correct.

Q As you sit here right now, do you know the last time
that the plaintiff saw Dr. Macagno?

A I do not.

Q As you sit here right now, do you know the last time
the plaintiff saw Dr. Touliopoclous?

A I do not.

Q Would that be true for all of his doctors; dc you know?

A No.

Q Okay. As you sit here right now, do you know the last
time that Dr. Macagno sent the plaintiff for an X—fay?

A I believe in the past few months, Dr. Macagno saw the
patient and did X-rays in his office.

Q Ckay. And theat testimony that you just gave us, that
forms the basis of your opinion in part; is that right?

A That's correct.

Q Now, the charts that ycu prepared, and we went‘through
and you showed the Jjury, how were they prepared? I mean do you
do all of the data entry for them, are they done by hand, do you
use a program? How does that work?

A I do them by hand.

Q Okay. I mean are they done on a spreadsheet or vyou
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just write them out?

A I use an Excel program and 1 enter all the infocrmation
myself.
o You talked a little bit before about the spinal surgery

in the case. You're not a spinal surgeon; is that right?

A That's right.,

Q Would you agree that ultimately if any spinal surgeries
are done for the plaintiff, a spine surgeon would ultimately
make that decision; is that true?

A Yes, and the patient.

Q Absolutely. But it wouldn't be you in this case,
right, with this plaintiff?

A I would not be a person marking the decision. I might
be a person coffering advice or an opinion.

Q Right. But the spine surgeon decides if he wants to do
the surgery; do you agree with that?

A That's correct.

Q Okay. Now, I take it you met the plaintiff only in
connection with this case, right?

A That's right.

Q You don't know him cutside of the case at all. You

don't socialize with him or anything like that?

A No.
Q Do you knew if he drives a car?
A My nctes say that he owns a car, has a valid driver's
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license, and that he drives locally.

G And that's the history you took from him, right?
A That's correct.
Q Doctor, do you agree that generally, again generally

speaking, that there are advances in medicine?

A Advances?

Q Yes.

a Absolutely.

0 I mean over time treatments change, modalities change;
you agree with that?

A Yes.

MR. McNIFF: OQkay. Thank vou, Doctor, I have no
further questicns.

TEE COURT: Cne second.

Members of the jury, if vou want we can take a-
30-second stand up and stretch, if anyone needs to stand up
and stretch a little bit.

No? That's fine, okay.

Proceed. Any redirect?

MR. LESNEVAC: Let's go, let's do it, try to get
everyone out of here.

REDIRECT EXAMINATION
BY MR. LESNEVEC:

Q Doctor, tell us about the testing that you were asked

about in terms of walking on the heels or the toes. What is

ea



-

10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

Z5

Root, MD - Plaintiff - Redirect 166

that test?
A When you ask a patient to walk on their toes, you're
testing the integrity of the muscles of the calf. That is, if

you have a tcrn Achilles tendon you can't stand on your toes

even if everything else works, so the Achilles tendon has tc be

attached te the heel. The muscle has to be intact.

The muscle has tc get -~ it's the muscles, the
gastrocsoleus muscles of the calf have to work. TFor those
muscles to work, the tibial nerve has te work. Fcr the tibial
nerve tc work, the L5 and 31 and S2 nerve roots have to be
working at a certain percentage of their capability.

To walk on your heels, it's the exact opposite. The

integrity of the anterior tibialis muscle has tec be intact. The

muscle has to work, and for the muscles to work the percneal
nerve has to work. For the peroneal nerve to work, the L4 and
L5 nerve roots have to be working at a certain level.

S0 when we ask a patient to -- if a patient is unable

to walk on their heels and toes, they have a major neurclegical

event taking place that needs to be addressed immediately.
Q The fact that Mr. Gill could walk con his heels and
toes, does that change any cof your opiniong in terms of him
having herniated discs or shoulder injury or anything?
MR. McNIFF: Objection.
A It doesn't change any of my opinicns.

THE COURT: What is your cbijection?
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MR. McNIFF: Can we approach?

THE COURT: Yes.

(Whereupon, an off the record discussion was held

at the bench.)

THE COURT: The obijection is sustained and the
doctor's last answer with regard to the last question is
stricken from the record.

Q I'm going to rephrase for you, Doctor. The fact that
Mr. Gill could heel or tce walk, does that change any of your
opinions in this case?

i No, it does not.

0 Why not?

A I have nct held up the opinion that he has an acute
neurolegical deficit at this moment that requires emergency
surgery. What I've tried to communicate is that his spine has

been injured and the condition will progress and he will need

future treatment in the future, but not emergency surgery later

today.

Q You were asked asbout atrophy, which is muscle wasting.

Do you remember those questions?

A I do.

Q And you found that there was no atrophy to the limbs,
guess the legs or the arms, I guess; is that correct?

A That's correct,

0 The fact that you had no finding of atrophy, does that

I

€a



10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

Reot, MD - Plaintiff - Redirect 168

change any of your opinions in this case?

i No, it does not.

Q Why not?

A Because a perscn is able to have pain, and a person is
able to have neurclogical irritation in their spine without
sustaining any atrophy.

Q During the range of motion tests that vou performed and
any complaints of pain that Mr. Gill made to you, did you find
that any of that was inflated or exaggerated?

A I de not believe so.

MR. LESNEVEC: I have nothing else. Thank you.

THE COURT: Thank you, Doctor. You may stand do
you.

THE WITNESS: Thank you very much,

(Whereupon, at this time the witness was excused. )

THE COURT: Call your next witness.

MR. McNIEF: May we approach?

THE COURT: Sure. Thank vyou.

(Whereupon, an off the record discussion was held
at the bench.)

THE CCURT: You may call your next witness,

Counselor.

MR. LESNEVEC: Yes, your Honor. At this time I
would call Asad Anwar.

THE COURT: He's bringing in Mr. Anwar.
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THE CLERK: Please raise your right hand.
A5 AD ANWAR, called as a witness by and on behalf of

1695

the Plaintiff,

after having been first duly sworn, was examined

and testified as follows:

THE CLERK: You may be seated. Pull up a little

closer to the mic. 1In a loud, clear voice, state and spell

your name.

THE WITNESS: First name Asad, A-S-A-D, last name

is Anwar, A-N-W-A-R.
THE CLERK: Please state your address for the

record.

THE WITNESS3: 51 Wilshire, W-I-L-5-H-I-R-E, Court,

North Babylon 11703.

THE CLERX: Thank you.

THE COURT: Good afternoon, sir. You may proceed.

MR, LESNEVEC: Thank you, your Honor.
DIRECT EXAMINATION
BY MR. LESNEVEC:

Q Mr.

Anwar, just make sure you keep your voice loud

enough and just speak slowly sc everycne can hear you back here,

ckay?

A Yes.

Q How long have you been living at the address you just
gave us?

A Since 2018.
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Q Who, if anyone, do you live with?

A Sorry?

Q Who, if anycne, do you live with?

A My wife and parents.

Q And how long have you been married for?

A Almost 16 years.

Q Do you have any children?

A No.

Q What do you do for a living?

A I'm driving limousine.

Q You drive a ilimcusine. How lqng have you been doing
that for?

A Almost like 17 years, 16 years.

Q And do you know Moazzam Gill?
A Yes,

Q When did you meet Moazzam?

A 2012,

Q And how did you meet him?

A Because I was driving at that time yellow cab and he
wag driving also yellow cab, so we at the JFK Airport in the
parking lot.

Q How would you describe your relationship with Mr. Gill?

A I met him because he was here way before me in the U.S.

so I just came in 2010. After that we were, vyou know, like

because we're from the same country, so that's why, you know, we
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sat together every day starting from the JFK. So we're really

close friends, like a brother.

Q Did you know Moazzam back in Pakistan?

A No.

Q How frequently have you spent time with him over the
years?

A Cver the years, I would say that we were driving

together, as I said, a yellow cab, every day, like almost five,
six days. Like everybedy starting from the JFK Airport, so we
were walting in the line at least one hour. We sat together, we
talking together, like at four or five a.m. in the morning.

Q And what about now, more recently now, how often do you
see or spend time with Mr., Gill?

A At least & couple of times & week and on the phone
every day.

C Are you aware of the fact that Mr. Gill was involved in
a motor vehicle accident December of 20197

A Yes.

¢ Did the amount of time that you saw him or spent time

with him change at all after that accident?

A Yes, a lot, everything is changed.
0 What has changed since the accident?
A Since the accident, like physically and mentally,

everything is changed in his life, you know, because he's noct

the Moazzam I saw. I know the guy like since 2012 before the
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accident., He's not the same guy.

Q How is he not the same guy; what differences or changes
have you cbserved?

A Because he was really active and, you know, like he was
going to work like every day, like a four or five a.m. or
three a.m. He start working and then, you know, we were talking
on the phcone the same day like when he got the accident, before
that. Like because he pick up the passenger from JFK Airport,
g0 he was geing to the city sc we were on the phone and he pick
up. We were still on the phone.

So I knew the thing like every time, you know, that he
was active, so he don't have any issue. He never complained
like six or seven years like he has any issues with his mental
health or, you know, the body.

0 Have you cbserved any differences in his mental health
or who he is as a verson since the crash?

MR. McNIFF: Objection.

THE COURT: Basis?

MR. McNIFF: Qualificaticons to observe someone's
mental health.

THE COURT: Can you read i1t back?

(Whereupon, at this time the testimony was read
back by the court reporter.)

THE CQOURT: Sustained. Just rephrase the

guestion.
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Yes, sure. Have you noticed any changes in Mr. Giil

and who he is as a person since this crash?

A
hospital

happened.

when he came back and he tcld me on the same night, he called me

ancd he told me like he's feeling not well because his -- he had

Yes, the crash, because like first he went to the

at the same time, like from after the accident

Sc they discharge him at the same day, and after that

a headache and he start with pain in his shoulder.

That's all the things he started on the same night

because I was the only one who were really close to him, so

every single moment he called me and he told me about that.

MR. McNIFF: Objection as to what he said.
THE COURT: Sustained.

{(Whereupon, the following was recorded and

transcribed by Official Court Reporter Pauline Musa.)

(Continued on next page.)

* * * * *
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THE COURT: Sir, you can't say what someone told
ycu. You can't say what someone told you. OCkay.

Q Can you tell me about the physical ocobservations and
changes to Mcazzam that you've noticed since the crash, things
you have geen in him?

P2 Yes. 1In that sense like, because you know like, when I
talk to him. So, I feel that I observed that way like, you
kncw, that he forget the things that he say something to me
like, about after that some-time cn the next date you forget
these things. So, I ask him like, i1f you take a medicine or did
you do those things? He said --

MR. MCNIFF: Objection, again, as to what he's

saying.

THE COURT: Sustained. 8ir, you can't say what he
said.

THE WITNESS: Oh, scrry.
0 Without telling us, because it's called hearsay,

without telling us what he said to you, things that you'wve seen,
has his energy level --

A Okay. Generally, like I observed like, his memory was
not the same it was before the accident, and physically, he
cannot walk properly after that like, you know, he cannot acting
cr he cannct like, you know the work activity which was before

the accident.

Q Did his energy level change at all after the crash?
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MR. MCNIFF: Objection.
THE COURT: Overruled.
Q You can answer. Pid his energy level change at all

since the crash?

A Yes, of course.
C Can you describe that?
A Like, before that he was véry active, and after that,

you know, when he speaks for like, when he walks very slowly,
and if he have to do something so he, you know, they take twice
of tries. He was not the same persbn I know.

Q When was the first time you saw Mcazzam after the

accident? Was it that week? That month? Something else?

A He 1s like, day-by-day he 1s decreasing. No
improvement.
MR. MCNIFX: OCbjection. He i1s offering an
opinion.

THE COURT: Sustained. Sustained. Listen to the
question that is asked, then answer. Okay.

THE WITNESS: Yes.

MR. MCNIFEF: May I have that stricken too, Your
Henor?

THE COURT: The witness' last response will be
stricken from the record.
Q I'ne question is, when did you first see him? Did you

see him the day of the accident? Did you see him that week?
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When did you first see him after the accident?

A Next day.

Q What was his physical appearance like the next day when
you saw him?

A Physical appearance like, as locking wise is the same,
but ckviously, you know, he complains like headache and left
shoulder, and you know, he has lot of pain in that and also the

neck also had an issue.

0 Have you had to help Mr. Gill in any way since the
crash?

A Yes.

Q Can you tell us how you helped?

A Financially, T support him since like, the accident

happened. All his finances, I am docing that. I paid all his

bills. Every single thing, whatever he needs, I did,
perscnally.
Q Have ycu helped him at 2ll to go tc or from doctors'

appointments?

A All the appointments. All the surgeries, gverything, I
did it.

0 How frequently have you been taking him to doctors over
the years?

A Like, you know, every time he has an appointment. You

could say some time happens like, a couple times a week.

Sometimes once a week.
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Q What types of activities, other than work, would you
enjoy with Mr., Gill before the crash?

A Yeah, we were go to the like, I go to watch the movies
and you know, like, a restaurant, and there is another like, I
am playing cricket; I am a sportsman. So, he go with me, you
know, like, on the weekend and I am play cricket. He was
watching outside.

Q What about, tell me how, if at all, those activities
geing out to dinner together or going to the movies together,
how, if at all, has changed since the accident?

A Since the accident happened like, we didn't go outside.
You know, because of all of sudden pandemic was happen and then
it hits. So, there is nc way to get out. So, like, after one
or two years, we start going back again, like, as a cricket
thing. So, came to go to in around, over there in the Marine
Park in Brcoklyn. He was sitting outside and he was watching
and we were playing, so, but you know the overall activities
was, you know, he was not working. So, and I was working, but
during that pandemic like, everybody is at home, so, it is not
possible go outside.

Q What other difficulties have you observed in Mr. Gill
having since the crash?

A Difficulties like, you know, he needs the help for the

laundry. So, I did that for him, and also, you know, sometimes

I say to somebedy to, because if I am busy, sc, see if somebody
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to what he is deing for him.

Q Did you spend tTime with Mcazzam in the weeks or months
after he had the surgeries?

A After the surgery, when I pick him up from the
hospital, so, I drop off him at the home and couple hcurs I
stayed with him. During that, like, at least every day, vyou
know, the after finishing work I'll go to his home, and, you
know, stay with him and ask him if anything he needed. So, I
try to help him.

Q What were his needs in the weeks or months after the

surgeries?
A Say 1t again. Sorry.
Q I am talking only about the time right after the

surgery, what help did you give him during at that time?

A I bought some, you know, like,=when he had the first
like, neck surgery. So, I bought him for him like, a chair
because he cannot lay down in the sleeping. So, he needs a
food, so he cannot cook at home. So, these type of things I do
for him.

0] Have you observed Moazzam trying to get himéelf better
in any way since the crash?

A Of course, he is. He is willing.

Q Why do you say that?

A Becauge all the time he said, like, I want to be —-

MR. MCNIFF: Objection.

Pm




L

10

11

12

13

14

15

leé

17

18

19

20

21

22

23

24

25

Direct—-Asad Anwar-Plaintiff 179

THE COURT: Sir.

Sustained. You cannct say what scmeone said to
you.

THE WITNESS: Okay.

Q In terms of things that you have seen, have you seen
Moazzam trying to get himself better in any way since the crash?

A Yeah. Yeah. I observed that like, because, you know,
in general, you could say like, the person like who has a will
inside is gcing to be a same like he was. S0, he is trying his
best.

Q From your perspective, what is the worse change that
you have observed in Mr. Gill?

A Worse one is like his, vyou know,'the walking. He
cannct walk the same like he used to be, and you know the,
obvicusly, his like, brain is not working like it used to be.

| MR. MCNIFF: Objecticn; move to strike.

THE COURT: Sustained. That last comment of the
witness with regard to plaintiff's brain is stricken from
the record.

Q It's been over five years since the crash and you spent
a lot of time with him. Do you have any sense he is faking or
exaggerating these complaints or these pains?

A If there is a faking like, you know, the how is that

you can prcnounce, there is no fake because he has hypertension.

S50, I talk to him like --
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MR. MCNIFF: Objection. Move to strike to any
medical terms or opinions regarding his medical condition.

THE COURT: That i1s overruled.

0 The questien is, sir, you have spent a lot of time with

him; do you find that he is faking or exaggerating?
A No.
Q0 Why not?

yiy Is one word is no. I know him very well, before that

and after that. 8Sc¢, I was talking te him on the phone on hours

and hours, you know, like, to calm down and things what is

happening. It's not that easy. The last five years, you know,

it's not easy for him.
MR. LESNEVAC: No further questions. Thank vyou.
THE CCURT: Cross-examination?
MR. MCNIFF: Yes, Your Henor. Thank you.
CROSS5-EXAMTNATION

BY MR. MCNIEFE:

Q Good afternoon, =ir.

A Good afternoon.

Q Are you working now?

A Yes, I am.

Q You said a limo driver?

A Yes.

Q Who company do you work for?

A Precision New York. P-R-E-C-I-8-I-0-N and then, New
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York.
Q Do you have a set schedule, and does it wvary? How
often do you work during the week?
A Six days.
Q What time do you, generally, start?
A Yeah, I have a morning shift like, starting three or

four in the morning. Whatever it is and ending before noon.

Q Refore noon?

A Yes.

Q Where do you reside, currently?
A In Nerth Bellmore, Long Island.

THE CQURT: North what?

THE WITNESS: Bellmore.

Q Does Mr. Gill have a car at the present time?
A Yes.

Q Does he drive?

A Yes.

Q What kind of plates does he have on the car?

A What vou say?
Q Are they regular plates; not TLC?

A Regular plates.

Q Do you get TLC infeormation or material sent to your
house?

A Yes.

Q What is it that you get sent to your house for him?
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A It used to be TLC driving license so, all the renewals

and everything, but not anymere because he cannot work with

them.
Q He is not working for them right now, right?
A No. Since accident he is not working.
Q Do you know if he has a class E license right now?
A Yes.

Q He does have it, right?

A Because it 1s automatically renewal sc, does not change
the class.

Q That allows him to drive, if he wanted to, a livery

vehicle, right?

A No. He needs a special TLC licenss, taxi and
limcusine. Without that you cannot; it does not matter E cor D
or C. For TLC license it's a requirement you need to be

working from D to E then you have to pass the test and then vyou
can get the TLC license then, cperate a vehicle for hire or taxi
or whatever. Without the TLC license you cannct.

Q OCkay. The fact that he has an E license that he

renewead, your position is, it doesn't allow him to do that,

correct?
A Yes, because he has the E license since like 15,
20 years ago. So, I have the same so, if I, like, not renewing

my TLC license, so, E class doesn't help me to, yocu know, can

drive anything. So, T must have a TLC license for operate for
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TLC.

) You have gone with him now to cricket matches, right,

after the accident?

A He go with me. I am not going with him, because I am
playing there, He is not.

Q Right. He has been with you at cricket matches, right?

A Yes. Sitting like this gentleman, yvou know, outside.

I am playing; he is watching.

Q That is where in Brooklyn?

il Brooklyn. Marine Park.

Q Do you play there as part of the team?

A Yes. I am captain of the team.

0 You take him there with you?

A Yes.

Q Have you been to more than cne cricket match in

Brooklyn since the accident?
A Since this accident? Yes. Every summer we have it.
Net the during the pandemic, but after that, every summer like

we have a four-month season. Every week we have match almost if

there is no rain. He 1s not going every week.
G He has been there more than cnce, correct?
A Yes.
Q You have taken him more than once, right?
A Yeah.
¢ Thank vou, sir.
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MR. MCNIFF: I have no further questiocns.

THE COURT: Any redirect?

MR. LESNEVAC: WNo, Your Honor. Thank you.

THE COURT: Thank you, sir. You may stand down.

(Whereupcen the witness exits the courtroom.)

THE COURT: Do you have any other witnesses today?

MR. LESNEVAC: No, Your HonQr, I deo not.

THE COURT: Okay.

Members of the jury, today, good news. Today is
an early out. It's nice Friday treat.

Let me give my admoniticns. During the break
please do not do any research on any topic about this case:
De not discuss anything related to the case with anyone,
inciuding fellow jurors. Do not speék with the parties,
the attorneys or the witnesses. If anyone attempts to
discuss the case with vyou, please notify my court officer
who will, in turn, notify me.

Everyone, have a wonderful rest of the day. Have
a wonderful weekend. We will, actually, not resume again
until next week, Thursday May 22nd at 10:00 a.m. sharp.
Everyone, enjoy the next few days off. I will see you all
next week. Have a wonderful weekend,

THE COURT OFFICER: All rise. Jurors exiting.

THE CCURT: Off the record.

(Whereupon, the trial is adjourned to May 22, 2025.)
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