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Avlonitis v. United States

United States District Court for the Eastern District of New York

March 13, 2020, Decided; March 13, 2020, Filed
16-CV-2521 (PKC) (SMG)

Reporter
2020 U.S. Dist. LEXIS 44464 *; 2020 WL 1227164

SPYROS AVLONITIS, Plaintiff, - against - UNITED
STATES OF AMERICA, Defendant.

Core Terms
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Counsel: [*1] For Spyros Avlonitis, Plaintiff: Lamont
Kenneth Rodgers, LEAD ATTORNEY, Albert R. Matuza,
Jr., Joseph Katz, Sacco & Fillas, LLP, Astoria, NY;
Jeremy Samuel Ribakove, Sacco & Fills, LLP, Astoria,
NY.

For United States of America, Defendant: Artemis
Lekakis, United States Attorneys Office, Eastern District
of New York, Brooklyn, NY; Matthew J. Modafferi, US
Attorney's Office/EDNY, Brooklyn, NY; Rukhsanah L.
Singh, United States Attorney's Office for the Eastern
Distric, Brooklyn, NY.

Judges: Pamela K. Chen, United States District Judge.

Opinion by: Pamela K. Chen

Opinion

FINDINGS OF FACT & CONCLUSIONS OF LAW

PAMELA K. CHEN, United States District Judge:

Plaintiff Spyros Avlonitis brought this action against
Defendant United States of America pursuant to the
Federal Tort Claims Act ("FTCA"), 28 U.S.C. 8§
1346(b), 2671 et seq., for personal injuries sustained as
a result of an automobile collision on April 22, 2015. A

bench trial was held on June 10 and 11, 2019. (June 10,
2019 Minute Entry; June 11, 2019 Minute Entry.) The
parties thereafter submitted proposed findings of fact
and conclusions of law. (Dkts. 41, 42.) Based on a
review of the testimony and evidence introduced at trial,
as well as the parties' posttrial submissions, the Court
renders the[*2] following findings of fact and
conclusions of law pursuant to Federal Rule of Civil
Procedure 52. See Fed. R. Civ. P. 52(a)(1) ("In an
action tried on the facts without a jury . . . the court must
find the facts specially and state its conclusions of law
separately."”). For the reasons set forth below, the Court
finds in favor of Defendant.

FINDINGS OF FACT

I. The Collision

On April 22, 2015, Plaintiff, driving a 2008 Volkswagen,
and United States Postal Service ("USPS") employee
Damissha Linval, driving a "two-ton" USPS truck, were
involved in an automobile collision. (Trial Transcript
("Tr.") at 13:13-18, 14:11-14, 129:14-25, 130:4-6.) The
collision occurred near the corner of 47th Street and
Broadway in Queens, New York. (Id. at 14:23-15:13.)

At approximately 3:00 p.m., Plaintiff was driving on 47th
Street towards the intersection with Broadway. (Id. at
15:14-15:16, 137:15-17.) On this block, 47th Street has
one lane of traffic and two rows of parked cars on either
side. (Id. at 15:17-25, 131:19-24, 132:5-7; see also
Defendant's Exhibit ("Def.'s Ex.") C2.) The traffic on this
block is one-way. (Tr. at 15:17-19.) There was no traffic
on 47th Street at the time of the accident, and nothing
obstructed Plaintiff's view of the road. (Id. at 17:22-
18:3.) [*3] Plaintiff's vehicle was moving between
approximately 15 and 20 miles per hour, and he was
wearing a seatbelt. (Id. at 25:5-6, 65:8-16.) The postal
truck was parked halfway up the block on the left side of
the road, in line with the row of parked cars. (Id. at
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134:10-135:4.) At no point did Plaintiff see the truck
move. (Id. at 19:19-22.) Immediately before the
accident, Plaintiff looked ahead and saw that the traffic
signal at the intersection of 47th Street and Broadway
was green. (Id. at 20:21-21:2.) Plaintiff attempted to
drive past the postal truck and through the intersection.
(Id. at 18:7-12.)

At around 3:00 p.m. on April 22, 2015, USPS employee
Linval was completing a delivery at 32-06 47th Street.
(Id. at 137:15-17.) It was Linval's third time driving a
two-ton USPS truck. (Id. at 164:24-165:8.) After finishing
the delivery, she climbed back into the two-ton USPS
truck, shut the door, and fastened her seatbelt. (Id. at
137:21-137:25.) She then checked the truck's three
mirrors and, when she did not see any approaching
vehicles, began "inching out" into the flow of traffic.! (Id.
at 138:1-4, 139:1-3, 139:17-18.) The mirrors on the two-
ton USPS truck do not allow the driver to [*4] see
everything on the right side of the truck. (Id. at 140:21-
141:4))

As Linval was pulling out from the curb, at around 3:05
p.m. on April 22, 2015, the front left side of Plaintiff's car
and the front right wheel of the postal truck collided. (Id.
at 130:4-8, 143:25-144:22, 145:15-17.) The damage to
Plaintiff's vehicle primarily consisted of a flat tire and
scratches in the front left area. (Id. at 55:4-15, 173:11-
13.) The USPS truck was largely undamaged, save for
some scratches to the lug nuts on the front right wheel.
(Id. at 145:2-17, 174:9-18; see also Def's Ex. C8.)

After the collision, Plaintiff drove his car past the postal
truck to the intersection of 47th Street and Broadway,
and proceeded to park on the left-hand side of the street
to get out of the way of traffic. (Tr. at 22:12-17, 55:25-

1Linval also testified that she turned on her "right-hand side
directional" as she began pulling out. (Tr. at 141:10-15.)
However, on cross-examination, Linval acknowledged that she
did not specifically remember whether she turned on the signal
but that she was "almost positive that [she] did . . . [because]
it's what [she] always do[es]." (Id. at 162:17-21.) Defendant
argued in a written submission that, pursuant to Federal Rule
of Evidence 406, Linval's statement regarding her "habit" of
using her turn signals should be admitted. (See id. at 213:14-
25; see also Defendant's Letter Motion, Dkt. 37.) But, as the
Court noted on the second day of trial, the Court accords
minimal weight to Linval's testimony regarding whether she
turned on her signal, given that it was only the third time she
was operating this particular type of truck, and, "as a matter of
common sense[,] . . . she might not have followed the same
habit because she was in an entirely new surrounding, vis-a-
vis the vehicle that she was operating." (Tr. at 214:23-215:6.)

56:5.) Immediately after parking, Plaintiff exited his car
and walked to the postal truck, where Linval was
located. (Id. at 56:6-11.)

Linval called her manager, Marie Entrades, the
supervisor that day, Judy Caserta, and the police, per
USPS protocol. (Id. at 147:19-148:13, 170:19-24.)
Entrades arrived at the scene at around 3:30 p.m. (Id. at
172:8-18.) After arriving, [*5] Entrades asked Plaintiff if
he was okay, to which Plaintiff replied in the affirmative,
stating that he did not require medical attention. (Id. at
25:15-23, 175:8-16.) Entrades gave Linval an accident
report form and a blank piece of paper on which to write
her statement. (Id. at 178:2-7.) Entrades also used her
phone to take pictures at the scene. (Id. at 184:2-7; see
also Def's Ex. C.)

The police arrived at the scene after approximately two
and a half hours. (Tr. at 180:15.) While waiting, Plaintiff
repeatedly walked back and forth, smoked cigarettes,
got into and out of his car without assistance, and made
phone calls. (Id. at 56:12-14, 57:2-18, 146:25-147:16,
149:2-18.) After some time, Plaintiff walked down the
block and across Broadway to meet his then-girlfriend
and now wife, Anais Avlonitis, so that she could give
him his insurance card and registration. (Id. at 58:12-23,
118:14-17, 176:16-23.) Even though Ms. Avlonitis
offered to wait with Plaintiff at the accident scene,
Plaintiff insisted that it was not necessary and that he
"[would] be okay." (Id. at 58:24-59:4, 120:1-5.) At the
time, Ms. Avlonitis did not notice any injuries on Plaintiff;
at most, he seemed slightly pale. [*6] (Id. at 119:2-8.)
Approximately two hours after the accident, Plaintiff
called 911 for an ambulance. (Id. at 60:7-20.)

Il. Plaintiff's Medical Treatment

Plaintiff was transported via ambulance to Elmhurst
Hospital, where he complained of neck pain, headache,
nausea, and dizziness. (Id. at 26:20-23; Def.'s Ex. E, at
4) After an examination, Elmhurst Hospital staff
concluded that Plaintiff had no head trauma and a
normal neurological exam. (Def.'s Ex. E, at 8.) Plaintiff
also underwent a CT scan of his cervical spine that
showed no evidence of a cervical spine fracture, no disc
disease or joint arthritis, and no soft tissue injuries. (ld.
at 30; see also Tr. at 60:21-23.) Plaintiff was discharged
from the hospital at around 1:00 a.m. on April 23, 2015.
(Tr. at 28:3-5; see also Def.'s Ex. E, at 7.) At discharge,
Plaintiff was alert and oriented, with vital signs in normal
limits, and reported a pain level of zero. (Def.'s Ex. E, at
7.) Plaintiff left the hospital, unaccompanied, in a taxi.
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(Tr. at 28:6-9; Def.'s Ex. E, at 7.) Plaintiff's discharge
papers stated that he could return to work in two days.
(See Def.'s Ex. E, at 25.)

Later that day, Plaintiff met with both an attorney and
Dr. Christopher [*7] Kyriakides. (Tr. at 28:16-18, 70:19-
21, 71:1-16; Plaintiff's Exhibit ("Pl.'s Ex."), at 2.) Plaintiff
has known Dr. Kyriakides for "a long time,” as a
customer at the restaurant where Plaintiff was working.
(Tr. at 28:16-18.) At his appointment with Dr. Kyriakides,
Plaintiff complained of pain, mainly in his neck as well
as sporadically in his shoulder. (Id. at 29:3-7.) Dr.
Kyriakides prescribed pain medication, physical therapy,
and trigger point? injections. (Id. at 29:15-30:6, 71:17-
19.) Plaintiff went to physical therapy for "at least six
months." (Id. at 29:20-24.)

Plaintiff also underwent diagnostic testing at Dr.
Kyriakides's suggestion. (Pl.'s Ex. 2.) On May 15, 2015,
Plaintiff underwent an MRI of his cervical spine
conducted by Thomas Kolb, M.D., who reported that
Plaintiff had sustained disc herniations at C3-C4 and
C5-C6 that were impinging on the thecal sac.3 (Pl.'s Ex.
5.) Dr. Kolb also found that the discs were of normal
height. (Id.) On June 22, 2015, Plaintiff underwent an
MRI of his lumbar spine conducted by Jacob Lichy,
M.D., who reported that Plaintiff had herniations at L4-
L5 and L5-S1. (Pl.'s Ex. 6.) Finally, Plaintiff underwent
electrodiagnostic testing on July 8, [*8] 2015. (Pl.'s Ex.
3.) Debra lbrahim, D.O., conducted this testing and
found that Plaintiff suffered from bilateral L5
radiculopathy. (1d.)

On September 9, 2015, Plaintiff was examined by Dr.
Andrew Miller, an orthopedic surgeon. (Tr. at 74:12-20,
322:1.) Dr. Miller concluded that Plaintiff had neck and
back sprains that had resolved and that there was no
orthopedic disability of any kind. (Id. at 322:8-322:13.)

On September 12, 2016, Plaintiff was examined by Dr.
David Adin, who Plaintiff called as an expert witness at
trial.* (Id. at 220:20-223:11, 226:17-227:3.) Plaintiff was
referred to Dr. Adin by Dr. Kyriakides. (Id. at 34:5-6;
72:12-14, 235:9-11.) At this initial appointment with Dr.

2Trigger point injections are injections into the soft tissue that
deliver medicine directly into an area that is experiencing pain.
(Tr. at 365:18-25.)

3The "thecal sac" is another term for the spinal cord. (Tr. at
358:3-4.)

4Dr. Adin was qualified as an expert in pain management. (Tr.
at 226:15-227:3.)

Adin, Plaintiff complained of neck pain following the
accident on April 22, 2015. (Ild. at 222:20-223:11.)
Physical examinations on September 12 and October
17, 2016 showed that Plaintiff was neurologically
normal, but that there were deficits in the range of
motion of Plaintiff's neck. (Id. at 224:2-11, 225:9-22))
Specifically, Plaintiff had a positive "Spurling's
Maneuver® to the right side" and "deficits in range of
motion of his cervical spine.” (Id. at 224:6-8; see also id.
at 241:16-25.) Dr. Adin[*9] found the deficits in
Plaintiff's range of motion to be significant. (Id. at 246:2-
6.) On December 6, 2016, Dr. Kyriakides performed
EMG/NCYV testing that showed that Plaintiff had C5-C6
radiculopathy, meaning that Plaintiff had some
impingement on his nerves. (Id. at 236:12-237:9.)

Based on his two examinations, Dr. Adin performed a
percutaneous discectomy on Plaintiff's cervical spine at
C3-C4 and C5-C6 on December 28, 2016. (Id. at
224:17-24, 232:6-12.) A percutaneous discectomy is a
procedure in which a needle is inserted into a disc in
order to remove fluid or a disc fragment. (Id. at 278:16-
21, 364:5-13.)) It is considered an investigational
procedure, though it can result in pain relief for some
patients. (Id. at 224:23-24, 234:20-22, 279:14-280:8.)
Dr. Adin did not see Plaintiff after performing the
percutaneous discectomy; Plaintiff instead was seen by
an associate, Miguel Coba, on October 17, 2016. (Id. at
225:9-12)) Plaintiff's physical exam results were
"essentially unchanged" on that date. (Id. at 225:17-22.)
Dr. Adin testified that he could not opine as to whether
Plaintiff's injuries were permanent, given that he had not
seen Plaintiff since 2016. (See id. at 249:21-25, [*10]
251:14-17))

At trial, Dr. Adin opined with a reasonable degree of
medical certainty that Plaintiff's cervical disc herniation
and cervical radiculopathy were caused by the April 22,
2015 accident. (Id. at 237:21-238:2.) Dr. Adin based his
opinion on Plaintiff's history and clinical care. (Id. at
238:3-4.) However, Dr. Adin did not know that Plaintiff
had been involved in a car accident before the April 22,
2015 accident or that Plaintiff had a history of being a
powerlifter, as a result of which he regularly lifted over
700 pounds. (ld. at 238:5-8, 271:5-18.) Dr. Adin also
acknowledged that he had not reviewed pictures of

5A Spurling's Maneuver is a clinical test to assess whether
there is an irritated or compromised nerve root in the neck,
and is conducted by positioning the head in certain ways. (Tr.
at 240:6-8.) A positive test produces pain. (Id. at 240:8.)
Because the test relies on a patient's reporting of pain, it is not
an objective test. (Id. at 240:10-14.)
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Plaintiff's car from the April 22, 2015 accident. (Id. at
273:13-15.) Dr. Adin testified that the information
regarding Plaintiff's prior accidents and powerlifting did
not change his opinion. (Id. at 273:16-20, 285:8-286:12.)
Rather, Dr. Adin agreed that his opinion as to the cause
of Plaintiff's injuries was based almost exclusively on the
timing of his reported symptoms. (Id. at 286:18-22.) As
alluded to at trial, the Court does not credit Dr. Adin's
testimony regarding causation, given that he was only
qualified as an expert in pain management and could
not, in[*11] his own words, "offer a world view of
[Plaintiff]l." (Id. at 277:18-278:2; see also id. at 247:10-
25.)

Plaintiff was also examined by Defendant's expert, Dr.
Sheeraz Qureshi,® on May 17, 2017. (Id. at 308:15-22;
see also id. at 305:3-18.) At that examination, Plaintiff
complained of right-sided neck pain. (Id. at 309:5-9.) He
did not complain of pain radiating into his arms. (ld. at
361:17-22.) Dr. Qureshi performed a standard range of
motion exam that showed a reduction in Plaintiff's range
of motion for extension and flexion, but no restriction
rotationally. (Id. at 314:4-7.) Dr. Qureshi also performed
a "functional" range of motion test. (Id. at 314:11-25.)
Rather than asking a patient to move his neck until the
patient feels pain, as is the standard method for testing
range of motion, Dr. Qureshi explained that he would try
to "make what [he] think[s] are reasonable estimates of
motion" by watching how well the patient is able to
follow Dr. Qureshi as he moves around the room or
whether the patient struggles to take off an article of
clothing. (Id. at 312:3-21.) Dr. Qureshi testified that he
found this type of test to be more accurate and provide
a "reasonable estimate of motion," [*12] as compared
to the typical range of motion tests that rely on a
patient's report of pain, which provides no way for the
"examiner to know what is really . . . the ability of a
person to bend their neck." (Id.) Plaintiff's functional
exam showed that there were some differences from the
range of motion results found by Plaintiff's physicians
based on the standard range of motion tests, and that
Plaintiff's functional range of motion was "reasonable™ at
the time Dr. Qureshi examined him. (Id. at 314:14-25,
315:4-7.) Specifically, Dr. Qureshi found that Plaintiff's
"range of motion was within what [Dr. Qureshi] would
consider a functional range[,] which is that .

somebody would be able to drive or sleep or . . .
participate in activities of what [Dr. Qureshi] would
consider kind of normal life without limitation due to

6 Dr. Qureshi was qualified as an expert in spine surgery. (Tr.
at 305:17-18.)

range of motion specifically." (Id. at 314:20-25.) Dr.
Qureshi also found no abnormalities in Plaintiff's lumbar
spine exam. (Id. at 317:24-25.) After examining Plaintiff,
Dr. Qureshi reviewed Plaintiff's MRI films and disagreed
with Drs. Kolb and Lichy as to Plaintiff's condition,
finding that Plaintiff's MRIs revealed disc bulges, rather
than herniations, and noting [*13] that some doctors
used the terms interchangeably. (Id. at 330:11-12,
332:9-24, 335:1-7, 338:18-22, 341:10-11, 355:11-12,
360:13-17.) The Court credits Dr. Qureshi's testimony
that, given his expertise in the spine, he is "in a better
position" to interpret Plaintiff's MRIs than are Drs. Kolb
and Lichy, who are radiologists. (Id. at 391:1-5.)

Based on his review of Plaintiff's medical records, his
physical examination of Plaintiff, and other relevant
records, Dr. Qureshi opined that, to a reasonable
degree of medical certainty, there was no "causal
relationship" between Plaintiff's cervical or lumbar
issues and the April 22, 2015 accident. (Id. at 366:1-9.)
Dr. Qureshi opined that Plaintiff's injuries were caused
by "wear and tear[,] more from just [a] lifestyle of heavy
lifting, partially smoking . . . as opposed to a trauma."
(Id. at 366:11-13; see also id. at 307:15-308:14, 401:25-
403:6.) The Court credits Dr. Qureshi's opinion, as it is
based on his interpretation of Plaintiff's MRI films and a
thorough review of all relevant records.

lll. Plaintiff's Injuries

Plaintiff testified that, prior to the April 22, 2015
accident, he was a powerlifter, lifting around three times
a week. ([*14] Id. at 86:3-18.) Plaintiff would regularly
perform deadlifts as part of his exercise regime, lifting
as much as 700 pounds. (Id. at 86:19-87:10.) Plaintiff
infrequently performed squats and bench presses. (Id.
at 88:2-15.) On direct examination, Plaintiff testified that,
as a result of the accident, he is unable to powerlift, ride
a bicycle, or "run around as much as [he] used to" at his
restaurant. (Id. at 42:8-20; see also id. at 43:16-20
(noting that driving "is kind of a pain," and that he is no
longer able to scuba dive).) Plaintiff also testified that he
is "just exhausted all the time" because he is unable to
sleep due to pain in his neck. (Id. at 43:8-11.) However,
on cross-examination, Plaintiff contradicted some of his
earlier testimony, acknowledging that since the accident
he has been able to work, drive a car, ride a bicycle for
short distances, and travel to Greece twice, which
required sitting on an airplane for eight hours each way.
(Id. at 75:3-76:20.) Furthermore, although Plaintiff
presented evidence that he had limited range of motion
in his neck, the Court observed, and noted in the record
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during trial, that Plaintiff demonstrated both flexion and
extension of his [*15] neck by resting his chin on his
chest and extending his head more than 50 degrees
while sitting, and sometimes sleeping, at the plaintiff's
side table. (Id. at 293:10-15.) Plaintiff also
acknowledged during his testimony that in the eight
months preceding the bench trial, he had neither sought
nor received any treatment for his alleged injuries. (Id. at
37:10-14.)

CONCLUSIONS OF LAW

. FTCA and New York State Law

Plaintiff brings his claim pursuant to the FTCA, which
provides for recovery
for . .. personal injury . . . caused by the negligent .
act or omission of any employee of the
Government while acting within the scope of his
office or employment, under circumstances where
the United States, if a private person, would be
liable to the claimant in accordance with the law of
the place where the act or omission occurred.

28 U.S.C. 8§ 1346(b)(1); see also Molzof v. United
States, 502 U.S. 301, 305, 112 S. Ct. 711, 116 L. Ed. 2d
731 (1992) (noting that "the extent of the United States'
liability under the FTCA is generally determined by
reference to state law").

"Because the motor vehicle collision underlying this
action occurred in New York, New York tort law applies."
Hyacinthe v. United States, No. 05-CV-1363 (KAM)
(VVP), 2009 U.S. Dist. LEXIS 108192, 2009 WL
4016518, at *6 (E.D.N.Y. Nov. 19, 2009) (internal record
citation omitted) (citing Erie R.R. Co. v. Tompkins, 304
U.S. 64,58 S. Ct. 817, 82 L. Ed. 1188 (1938); Rand v.
Volvo Finance North America, No. 04-CV-349 (DLI)
(KAM), 2007 U.S. Dist. LEXIS 33674, 2007 WL
1351751, at *1 (E.D.N.Y. May 8, 2007)). [*16] "Under
New York law, the elements of a negligence claim are:
(i) a duty owed to the plaintiff by the defendant; (ii)
breach of that duty; and (iii) injury substantially caused
by that breach." Lombard v. Booz-Allen & Hamilton, Inc.,
280 F.3d 209, 215 (2d Cir. 2002); Solomon v. City of
New York, 66 N.Y.2d 1026, 489 N.E.2d 1294, 1294-95,
499 N.Y.S.2d 392 (N.Y. 1985). Additionally, "New York's
'no-fault’ insurance laws place limits on any recovery by
a person involved in an automobile accident." Madden
v. Jeonq Yi Lee, No. 01-CV-7856 (GWG), 2002 U.S.
Dist. LEXIS 20248, 2002 WL 31398951, at *3 (S.D.N.Y.

Oct. 25, 2002). Specifically, "[tjo recover for non-
economic losses resulting from a vehicle accident in
New York, a plaintiff must demonstrate that [he] suffered
a 'serious injury' under New York's No-Fault Insurance
Law." Williams v. United States, 597 F. App'x 647, 648
(2d Cir. 2015) (summary order) (quoting N.Y. Ins. Law §
5104(a)); see also Hyacinthe, 2009 U.S. Dist. LEXIS
108192, 2009 WL 4016518, at *9 ("New York's No-Fault
Law also allows plaintiffs to recover for any non-
economic loss, i.e., pain and suffering, but only if the
plaintiff sustained a 'serious injury.") (quoting N.Y. Ins.
Law § 5104(a)). A plaintiff must prove his FTCA claim
by a preponderance of the evidence. See Seales v.
United States, No. 15-CV-6969 (CLP), 2019 U.S. Dist.
LEXIS 225855, 2019 WL 7753451, at *22 (E.D.N.Y. Oct.

21, 2019).

A. "Serious Injury" Under New York Law

Whether Plaintiff's injuries qualify as a "serious injury"
pursuant to New York law is "a threshold question for
the court to decide.” Rivera v. United States, No. 10-CV-
5767 (MHD), 2012 U.S. Dist. LEXIS 108321, 2012 WL
3132667, at *10 (S.D.N.Y. July 31, 2012) (quoting Yong
Qin Luo v. Mikel, 625 F.3d 772, 776-77 (2d Cir. 2010)).
"Serious injury" is defined as

a personal injury which results in death;
dismemberment; significant  disfigurement; a
fracture; loss of a fetus; permanent loss of [*17]
use of a body organ, member, function or system;
permanent consequential limitation of use of a body
organ or member; significant limitation of use of a
body function or system; or a medically determined
injury or impairment of a non-permanent nature
which prevents the injured person from performing
substantially all of the material acts which constitute
such person's usual and customary daily activities
for not less than ninety days during the one
hundred eighty days immediately following the
occurrence of the injury or impairment.

N.Y. Ins. Law § 5102(d). "The burden of proving a
serious injury rests upon the party seeking additional
recovery." Hyacinthe, 2009 U.S. Dist. LEXIS 108192,
2009 WL 4016518, at *9 (internal quotation marks and
citation omitted). Plaintiff asserts that he sustained a
serious injury because the evidence shows that he has
both "a permanent consequential limitation of use of a
body organ or member" (Plaintiff's Brief ("Pl.'s Br."), Dkt.
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42, at ECF’ 2), and “a significant limitation of use of a
body function or system" (id. at ECF 4). The Court finds
that Plaintiff's assertions are not supported by a
preponderance of the evidence.

"Because there is significant overlap with ‘consequential
limitation" and ‘significant limitation,” they are
treated [*18] together." Williams v. United States, No.
09-CV-933 (GLS) (CFH), 2014 WL 11460892, at *8

limitations." Gay v. Cevallos, No. 10-CV-949 (LMM),
2011 U.S. Dist. LEXIS 53244, 2011 WL 2015528, at *7
(S.D.N.Y. May 17, 2011) (citing Kearse v. N.Y.C. Transit
Auth., 16 A.D.3d 45, 789 N.Y.S.2d 281, 285 (N.Y. App.
Div. 2005) ("[A] disc bulge or herniation must be
accompanied by objective evidence of the extent of
alleged physical limitations resulting from the disc
injury.™); Gualtieri v. Farina, 283 F. Supp. 2d 917, 925
(S.D.N.Y. 2003) ("We note that 'herniated or bulging

(N.D.N.Y. Jan. 28, 2014) (citing Toure v. Avis Rent A
Car _Sys., 98 N.Y.2d 345, 774 N.E.2d 1197, 1200-02,
746 N.Y.S.2d 865 (N.Y. 2002)), aff'd, 597 F. App'x 647
(2d Cir. 2015) (summary order). "In the context of the
N.Y. Insurance Law, the term 'consequential' means
'important' or 'significant.” Tsveitel v. Geoghegan, No.

discs do not per se meet the statutory threshold of
serious physical injury," without 'objective evidence of
the extent or degree of the alleged physical limitations
resulting from the injuries and their duration.™) (quoting
Rose v. Furgerson, 281 A.D.2d 857, 721 N.Y.S.2d 873,
876 (N.Y. App. Div. 2001)).

05-CV-5721 (DGT), 2009 U.S. Dist. LEXIS 62219, 2009
WL 2182379, at *5 (quoting Kordana v. Pomellito, 121
A.D.2d 783, 503 N.Y.S.2d 198, 200 (N.Y. App. Div.
1986)). "With the exception that the plaintiff prove
permanence to satisfy the 'consequential limitation'
definition, 'significant limitation' is essentially identical."
Williams, 2014 WL 11460892, at *8 (citing Lopez v.
Senatore, 65 N.Y.2d 1017, 484 N.E.2d 130, 131, 494
N.Y.S.2d 101 (N.Y. 1985)). "[W]hether a limitation of use
or function is ‘significant’ or 'consequential' (i.e.,
important . . .) relates to medical significance and
involves a comparative determination of the degree or
qualitative nature of an injury based on the normal
function, purpose and use of the body part." Toure, 774
N.E.2d at 1201 (footnote omitted) (quoting Dufel v.
Green, 84 N.Y.2d 795, 647 N.E.2d 105, 107, 622

Plaintiff asserts that his disc herniations have limited the
range of motion in his neck and back. (Pl.'s Br., Dkt. 42,
at ECF 4-5.) He supports these claims with his own
reports of pain and the range of motion tests conducted
by Drs. Adin and Qureshi. (Id.) "A plaintiff's subjective
claim of pain and limitation of motion must be sustained
by verified objective medical findings." Hyacinthe, 2009
U.S. Dist. LEXIS 108192, 2009 WL 4016518, at *10
(internal quotation marks and citations omitted). On its
own, "the loss of ROM [range of motion] 'is insufficient
to support an objective finding of a serious injury'
'because it is dependent on the patient's subjective
expressions of pain." Williams, 2014 WL 11460892, at
*9 (quoting Gillick v. Knightes, 279 A.D.2d 752, 719
N.Y.S.2d 335, 336 (N.Y. App. Div. 2001)). Here, Plaintiff

N.Y.S.2d 900 (N.Y. 1995)). Thus, a plaintiff must
demonstrate "something more than . . . a minor, mild or
slight limitation of use." Ventra v. United States, 121 F.
Supp. 2d 326, 333 (S.D.N.Y. 2000) (quoting Licari V.
Elliott, 57 N.Y.2d 230, 441 N.E.2d 1088, 1091, 455
N.Y.S.2d 570 (N.Y. 1982)). A plaintiff "must present
objective medical evidence to support their claims."
Seales, 2019 U.S. Dist. LEXIS 225855, 2019 WL
7753451, at *24; see also Hyacinthe, 2009 U.S. Dist.
LEXIS 108192, 2009 WL 4016518, at *10.

Plaintiff rests his serious injury claims on the disc
herniations in his cervical and lumbar spine. (Pl.'s Br.,
Dkt. 42, at ECF 3-4.) However, "[tlhe existence of
herniated discs and bulging discs alone are not enough
[to show 'serious injury' under New York law] absent any
objective evidence [*19] of Plaintiff's resulting physical

7 Citations to "ECF" refer to the pagination generated by the
Court's CM/ECF docketing system and not the document's
internal pagination.

provides no objective evidence to support his claims of
deficits in [*20] his range of motion. As Plaintiff's expert,
Dr. Adin, admitted, the range of motion tests that Dr.
Adin performed on Plaintiff were subjective because
they relied on Plaintiff's reports of pain. (Tr. at 261:19-
24.) Although the objective evidence in the record,
specifically the May and June 2015 MRIs, show that
Plaintiff has bulging discs in his cervical and lumbar
spine, no evidence was introduced at trial to suggest
that these types of injuries would lead to deficits in his
range of motion.8 (Cf. Tr. at 336:7-15 (noting that the

8 Plaintiff also introduced EMG tests from July 2015 and
December 2016 suggesting that he suffers from cervical and
lumbar radiculopathy. (See Pl.'s Ex. 3; Tr. at 236:12-237:9.)
However, Plaintiff, when meeting with Dr. Qureshi on May 17,
2017 (the most recent medical exam submitted into evidence),
Plaintiff stated that "he didn't have [pain radiating in his arms,
i.e., radiculopathy] at the time that [Dr. Qureshi] examined
him." (Tr. at 361:17-20.) Dr. Qureshi found it "notable" that
Plaintiff "was very clear that his pain had always been the
neck pain, not involving arm pain." (Id. at 361:20-22.) Dr.
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MRI of Plaintiff's cervical spine is the "sort of a picture
[that] usually either goes along with somebody who's
asymptomatic or somebody who has chronic neck
discomfort or pain"); id. at 336:17-25 (clarifying that
there was nothing in Plaintiff's MRI that suggests that
"this person must be in a lot of pain" but rather that "this
picture we think more about just like a discomfort, like
it's uncomfortable when [the patient] move[s] [his] neck
around").) As Dr. Qureshi explained, "some patients can
have full range of motion with bulging discs . . . ." (Id. at
389:23-24.) Therefore, without objective evidence that
specifically supports Plaintiff's claims of deficits [*21] in
his range of motion, Plaintiff has not met his evidentiary
burden to prove his serious injury claim. See Ventra
121 F. Supp. 2d at 334 (finding that plaintiff did not
suffer from a serious injury when "there [was] no
objective evidence of a significant limitation" and
"limitation[s] in [plaintiff's] range of motion . . . were
based on her subjective responses rather than objective
criteria”).

Furthermore, the Court has serious doubts as to
whether Plaintiff in fact has any significant or
consequential limitation. Both Dr. Qureshi and Dr. Adin
testified that a patient with Plaintiff's reported range of
motion results would have a significant limitation in his
movements. (Tr. at 241:11-242:2 (Dr. Adin); id. at
385:12-16 (Dr. Qureshi).) However, there is substantial
evidence that Plaintiff's range of motion is not as limited
as his test results indicate. Dr. Qureshi, for example,
noted that his informal "functional" range of motion tests
suggested that Plaintiff did not have any significant
limitations. (Tr. at 314:14-25, 315:4-7.) Furthermore,
Plaintiff testified that he had not sought treatment in the
eight months leading up to the trial. (Id. at 37:10-14.)
"[Wihile a cessation of treatment [*22] is not dispositive

. a plaintiff who terminates therapeutic measures

Qureshi's own examination of Plaintiff did not reveal any
evidence of radiculopathy. (Id. at 362:3-8.) At trial, though
Plaintiff testified about pain that could be symptomatic of
radiculopathy (see id. at 40:14-22 (noting that his left shoulder
felt numb)), he did not specifically testify that he was still
experiencing pain as a result of radiculopathy, nor did he offer
any evidence showing that his cervical radiculopathy
significantly or consequentially limited his ability to use his
neck, shoulder, or arm. Furthermore, in his posttrial briefing,
Plaintiff only mentioned his cervical radiculopathy once in
passing (Pl.'s Br., Dkt. 42, at ECF 3) and focused his serious
injury claims on the tests showing deficits in his neck's range
of motion (see id. at ECF 4-5). Accordingly, the Court does not
find that the EMG tests suggesting radiculopathy provide the
objective evidence Plaintiff needs to support his serious injury
claim.

following the accident, while claiming 'serious injury,’
must offer some reasonable explanation for having done
so." Evans v. United States, 978 F. Supp. 2d 148, 172-
73 (E.D.N.Y. 2013) (quoting Pommells v. Perez, 4
N.Y.3d 566, 830 N.E.2d 278, 283, 797 N.Y.S.2d 380
(N.Y. 2005)). Plaintiff did not provide an explanation for
why he had not sought further treatment. Finally, the
Court's own observations of Plaintiff at trial likewise do
not support Plaintiff's claim. Plaintiff's serious injury
claim rests on the argument that his disc herniations
have significantly impacted the range of motion in his
neck. (See Pl.'s Br., Dkt. 42, at ECF 2-5.) However, as
previously noted, the Court itself observed Plaintiff at
trial demonstrating full flexion and extension of his neck
throughout the proceeding. (Tr. at 293:1-9 (noting that
"[Plaintiff's] head at various points was what | would, as
a layperson, say, [was] fully flexed, namely his chin was
resting on his chest or very close to his chest and that at
different points, his head was extended | would estimate
more than 50 degrees . . . .").) Likewise, Dr. Qureshi
also noted that he saw Plaintiff at trial moving his neck
more than he did during his range of motion tests with
Dr. Qureshi in May 2017. (Id. at 385:2-8 (noting [*23]
that "just sitting here, | could, | saw him, saw him
leaning his neck back greater than 20 degrees," which
was the point past which Plaintiff had said he could not
move during his range of motion test).) As Dr. Qureshi
credibly testified, "a patient with a serious neck injury . .
. would be inhibited from [moving their head all the way
back with their nose to the ceiling] because they would
get a pain trigger that just wouldn't allow them to do it."
(Tr. at 366:23-367:8.) This evidence, considered
individually and collectively, leads the Court to conclude
that Plaintiff is not suffering from a significant or
consequential limitation in his neck, and also casts
doubt on the credibility of Plaintiff's reports of pain to his
doctors, as well as his testimony before the Court at
trial.

Accordingly, the Court finds that Plaintiff has not
demonstrated by a preponderance of the evidence that
the injury he claims to have sustained from the April 22,
2015 accident qualifies as a "serious injury" as defined
under New York law.

B. Causation

Moreover, even assuming arguendo that the evidence
supported Plaintiff's claim that he suffers from a serious
injury, Plaintiff would still not be able to recover [*24]
because there is no evidence supporting Plaintiff's
assertion that his injury was caused by the April 22,
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2015 accident. "In order to recover damages for non-
economic loss related to a personal injury allegedly
sustained in a motor vehicle accident, a plaintiff is
required to present competent, non-conclusory expert
evidence sufficient to support a finding . . . that the injury
was proximately caused by the accident at issue . . . ."
Evans, 978 F. Supp. 2d at 172 (quoting Carter v. Full
Serv., 29 A.D.3d 342, 815 N.Y.S.2d 41, 43 (N.Y. App.

despite MRI reports showing bulging or herniated discs,
plaintiffs’ experts failed to "causally relate plaintiffs'
orthopedic deficits to the accident"). Furthermore,
Plaintiff did not offer any other evidence to rebut Dr.
Qureshi's conclusion that his injuries were the result of
wear and tear rather than a result of the April 22, 2015
accident. See Gay, 2011 U.S. Dist. LEXIS 53244, 2011
WL 2015528, at *6 (finding that plaintiff raised no triable

Div. 2006)). Here, the only credible evidence as to
causation does not support Plaintiff's contention that his
injuries were caused by the April 22, 2015 accident. Dr.
Qureshi opined, with a reasonable degree of medical
certainty, that there was no "causal relationship"
between Plaintiff's cervical or lumbar issues and the
April 22, 2015 accident (Tr. at 366:1-9), but rather that
Plaintiff's injuries were caused by "wear and tear[,] more
from just [a] lifestyle of heavy lifting, partially smoking . .
. as opposed to a trauma" (id. at 366:11-13; see also id.
at 307:15-308:14, 401:25-403:6).

Plaintiff's expert testified to the contrary. However,
though Dr. Adin testified that Plaintiff's injuries were
caused by the April 22, 2015 accident, as previously
noted, [*25] the Court does not credit Dr. Adin's
testimony, given that he was only certified as an expert
in pain management and has minimal expertise in the
spine. (See id. at 247:10-14; cf. 217:19-220:25.)
Furthermore, Dr. Adin agreed that his "opinion on
causation is based almost exclusively on the timing of
when [Plaintiff] reported his symptoms" (id. at 286:19-
22), and did not consider Plaintiff's history of being a
weight lifter or prior car accidents (id. at 238:5-8, 271:5-
18). In itself, Dr. Adin's failure to account for these
aspects of Plaintiff's history or explain in detail why they
should be disregarded significantly undermines the
reliability of his opinion and the weight it should be
given. "In the absence of an explanation of the basis for
concluding that the injury was caused by the subject
accident, and not by other possible causes evidenced in
the record, an expert's conclusion that plaintiff's
condition is causally related to the subject accident is
mere speculation insufficient to support a finding that
such a causal link exists." Evans, 978 F. Supp. 2d at
172 (quoting Carter, 815 N.Y.S.2d at 43) (citing
Montgomery v. Pena, 19 A.D.3d 288, 798 N.Y.S.2d 17,
18 (N.Y. App. Div. 2005) (granting the defendant's
motion for summary judgment in part because the
plaintiff's physician "failled] to give any objective [*26]
basis for concluding that plaintiff's alleged limitations
result[ed] from the [motor vehicle] accident, rather than .
. . [her] prior injuries or preexisting conditions")); see
also Navedo v. Jaime, 32 A.D.3d 788, 822 N.Y.S.2d 43,
46 (N.Y. App. Div. 2006) (affirming dismissal where,

issue of fact when he did not rebut defendant's experts'
testimony that plaintiff's injuries were the result of
longstanding degenerative changes, and not the
accident at issue).

Accordingly, there is no credible evidence supporting
Plaintiff's claim that his injuries were caused by the April
22, 2015 accident. The Court therefore finds that
Plaintiff has failed to prove his claim of negligence by a
preponderance of the evidence and is precluded from
recovering damages.®

CONCLUSION

Based upon the foregoing findings of fact and
conclusions of law, the Court grants judgment in favor of
the [*27] United States. The Clerk of Court is
respectfully directed to enter judgment and close this
case accordingly.

SO ORDERED.

/sl Pamela K. Chen
Pamela K. Chen

United States District Judge
Dated: March 13, 2020

Brooklyn, New York

End of Document

9 Given that the Court finds that Plaintiff has failed to show that
his injuries were caused by the April 22, 2015 accident, it
declines to rule on the other two elements of Plaintiff's
negligence claim. See Lopez v. United States, 312 F. Supp.
3d 390, 401 (S.D.N.Y. 2018) (“In these circumstances, the
Court declines to rule on who was negligent, as between
[p]laintiff and [nonparty], since such ruling is not necessary to
the outcome of this case.").
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Judges: [*1] HON. TERRY JANE RUDERMAN, J.S.C.

Opinion by: TERRY JANE RUDERMAN

Opinion

DECISION and ORDER

RUDERMAN, J.

This is an action for personal injuries allegedly
sustained by plaintiff Anthony Vaccaro on July 25, 2017
as a result of a two-vehicle collision. Plaintiff asserts that
he was driving westbound on Croton Avenue near the
intersection of Clinton Avenue in Ossining, New York,
slowing down for traffic in front of him, when his vehicle

was struck in the rear by a truck owned by defendant
Ryder Truck Rental, leased by defendant D. Bertoline &
Sons Inc. and operated by defendant Omarlin
Francolopez.

[**2] In moving for summary judgment, all the
remaining defendants! contend that plaintiff's injuries do
not meet the serious injury threshold of Insurance Law §
5102; defendant Ryder Truck Rental Inc. ("Ryder") also
relies on the Graves Amendment (49 USC § 30106),
which creates an exception to a vehicle owner's
vicarious liability where the owner is in the business of
renting or leasing motor vehicles, and there is no
negligence on the part of the owner.

The Graves Amendment

This Court previously denied, with leave to renew
following completion of discovery, Ryder Truck Rental's
earlier summary judgment application based on the
Graves Amendment. While Ryder [*2] had established
therein that it is "engaged in the trade or business of
renting or leasing motor vehicles" (id.), its submissions
on the prior motion "failed to conclusively establish that
it was not negligent in the maintenance of the vehicle,
as alleged" (see Anglero v Hanif, 140 AD3d 905, 906-
907, 35 N.Y.S.3d 152 [2d Dept 2016]). The decision
remarked that this was particularly true in view of
Francolopez's statement, as reported in the police
accident report, that he had a problem with the air
brakes. Moreover, facts essential to plaintiff's ability to
oppose the application were exclusively within the
knowledge and control of defendants.

Now that discovery is complete, Ryder again moves for
relief based on the Graves Amendment. It cites

1 Anheuser-Busch d/b/a Budweiser was granted summary
judgment dismissing the complaint as against it by decision
and order dated October 31, 2019.

Jasen Abrahamsen
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Francolopez's deposition testimony in which he
disavowed the statement reported by the police officer,
to the effect that the air brakes were not full and did not
respond immediately, causing the collision. It further
quotes from the deposition testimony of the
representative for D. Bertoline & Sons Inc., who
asserted that if there had been insufficient air pressure,
as the police officer reported having been told by
Francolopez, the truck would not [**3] have been able
to proceed at all. In addition, Ryder provides the [*3]
deposition testimony of its own witness, who confirmed
that the air brake, which functions as a parking brake,
regardless of whether it was full, would not cause the
braking system to fail, or have anything to do with the
driver's ability to reduce his speed when driving.
However, the motion papers do not include any showing
regarding the maintenance performed on the truck.

Analysis

While defendants repeatedly assert that Ryder is
entitled to dismissal of the claim against it because it is
in the business of leasing vehicles, the Graves
amendment creates an exception to an owner's
vicarious liability where two requirements are met:
"[The] owner of a motor vehicle that rents or leases
the vehicle to a person . . . shall not be liable under
the law of any State or political subdivision thereof,
by reason of being the owner of the vehicle . . ., for
harm to persons or property that results or arises
out of the use, operation, or possession of the
vehicle during the period of the rental or lease, if --

(1) the owner . . . is engaged in the trade or
business of renting or leasing motor vehicles; and

(2) there is no negligence or criminal wrongdoing
on the part of the owner (or an affiliate of [*4] the
owner)"

(49 USC 8§ 30106 [emphasis added]; see Graham v
Dunkley, 50 AD3d 55, 852 N.Y.S.2d 169 [2d Dept

2008]).

"[lIn order to establish its prima facie entitlement to
judgment as a matter of law . . . [the company that
leased the vehicle to the driver] was required to prove
not only that it is in the business of leasing vehicles, but
also, that it did not negligently maintain the . . . vehicle"
(Casine v Wesner, 165 AD3d 749, 750, 85 N.Y.S.3d
530 [2d Dept 2018]). Although Ryder established that
the statement attributed to Francolopez regarding the

truck's air brake does not provide a basis for a claim that
Ryder was negligent in its maintenance of the truck,
Ryder failed to sustain its prima facie burden of
demonstrating that it did not negligently maintain the
truck, since it did not provide any other evidence on the
subject.

[**4] Accordingly, that branch of defendants’ motion
must be denied.

Serious Injury

In moving for summary judgment, defendants contend
that plaintiffs injuries do not meet the serious injury
threshold of Insurance Law § 5102. Defendants'
analysis begins with the observation that testing
performed on July 25, 2017, the date of the accident, at
Phelps Memorial Hospital Center, showed no serious
injury or traumatic changes, but only degenerative
changes. Further, an MRI taken on September 14, 2017
of plaintiffs thoracic spine [*5] revealed only "disc
dessication from C2-3 through C6-7," and "C5-6 midline
disc herniation indents ventral cord causing moderate
central canal stenosis, with superimposed right
foraminal disc herniation causing proximal right neural
foraminal stenosis, potentially abutting exiting right C6
nerve root, and multilevel disc bulges." They also submit
findings from a CT scan of plaintiffs orbits on September
18, 2017, which states "Indication: Orbital fracture left
side," and reports findings of a mass in the left orbit, and
a subsequent biopsy report regarding that mass, which
was determined, upon biopsy, to be a neurofibroma.

Defendants also submit the reports of their orthopedic
expert, Dr. Ronald L. Mann, dated May 4, 2018, which
found that plaintiffs thoracolumbar sprain/strain was
resolved and he has no disability, and that his range of
motion is normal, and that of Dr. Jeffrey Passick dated
June 6, 2019, who opined that plaintiffs cervical and
lumbar spine sprain/strain was resolved, and that "spinal
imaging shows degeneration only."

Finally, defendants rely on plaintiffs deposition
testimony regarding his ability to work, and his previous
accidents and injuries.

Plaintiff emphasizes [*6] in opposition that his claims,
as reflected in his supplemental and second
supplemental bill of particulars, include a left eye lateral
orbital fracture, and bulging and [**5] herniated discs,
as well as nerve damage. In support of those claims he
submits affirmed reports from radiologist Thomas Kolb,
M.D. One of the affirmed reports by Dr. Kolb, dated


https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8SDD-0S82-8T6X-71F6-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RRG-KC40-TX4N-G09P-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RRG-KC40-TX4N-G09P-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RRG-KC40-TX4N-G09P-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5TFT-F9C1-F5T5-M2NF-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5TFT-F9C1-F5T5-M2NF-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492

Page 3 of 4

2020 N.Y. Misc. LEXIS 19485, *6; 2020 NY Slip Op 35046(U), **5

October 12, 2019, describes his review of a CT scan
dated September 18, 2017, and his finding that the scan
disclosed, inter alia, a fracture of the left inferior orbital
floor. An operative report from New York Eye and Ear
Infirmary of Mount Sinai, dated October 20, 2017,
indicates that David A. Della Rocca, M.D., performed an
operative procedure on plaintiff at that time, including a
left orbitotomy with excision of an orbital mass, and
repair of an orbital floor fracture with implant. Dr. Kolb
also reviewed the MRIs performed on September 12,
2017, and reported that they reflect the presence of disc
bulges and herniation of the cervical and lumbar spine.
The affirmed report of Kevin H. Weiner, M.D., reports
finding limited range of motion in plaintiffs cervical and
lumbar spine, and opines that the disc bulges and
herniation, as well as[*7] the orbital fracture, are
posttraumatic and were causally related to the accident
of July 25, 2017.

Analysis

When defendants move for summary judgment
dismissing a complaint on the grounds of a lack of
serious injury, they bear the initial burden of
establishing, prima facie, that the plaintiff did not sustain
a serious injury caused by the accident (Smith v
Matinale, 58 AD3d 829, 873 N.Y.S.2d 132 [2d Dept
2009]). Fractures are one of the forms of serious injury
explicitly included in the list provided by Insurance Law
§ 5102 (d). Defendants' moving papers de-emphasize
the orbital fracture, and suggest that the fracture was
pre-existing. They include as exhibits the radiologist's
report from September 18, 2017 regarding the CT scan
of plaintiff's orbits, which report contains the words
"Indication: Orbital fracture left side." However, although
they also included as an exhibit the post-surgical
pathology report, they did not include the operative
report from October 20, 2017, which noted, inter alia,
the repair of an orbital fracture. Significantly, Dr.
Passick's report [**6] acknowledged the post-accident
presence of an orbital fracture.

Given the evidence establishing the presence of an
orbital fracture less than two months after the accident,
and the lack of any basis to[*8] invalidate that
evidence, defendants failed to make a prima facie
showing of an absence of any form of serious injury.
Moreover, the materials submitted by plaintiff
demonstrating, prima facie, the existence of an orbital
fracture caused by the accident, preclude summary
judgment to the defendants on the serious injury issue.
Notably, the suggestion by defendants' counsel that the

orbital fracture is a pre-existing injury cannot serve as
an evidentiary showing of that claim, and no evidence
supporting the assertion is provided.

As long as a plaintiff establishes one serious injury of
any kind, the plaintiff is entitled to recover for all injuries
incurred as a result of the accident (see Marte v New
York City Tr. Auth., 59 AD3d 398, 399, 871 N.Y.S.2d
921 [2d Dept 2009]). Accordingly, plaintiff's evidence
that he suffered an orbital fracture as a result of the
accident at issue here is sufficient in itself to preclude
summary judgment.

The motion must be also denied on the grounds of
significant or permanent consequential limitation of use
or function. Assuming that defendants’ submissions
were sufficient to make a prima facie showing that
plaintiff did not sustain a significant or consequential
limitation of a body part or function, the opposing
evidence submitted [*9] by plaintiff suffices to create
issues of fact on that point.

The necessary objective evidence must show both (1)
contemporaneous treatment —  qualitative or
guantitative — to establish that the plaintiff's injuries
were causally related to the accident and (2) recent
examination to establish the required permanency (see
Perl v Meher, 18 NY3d 208, 217, 960 N.E.2d 424, 936
N.Y.S.2d 655 [2011]; Toure v Avis Rent a Car Sys., 98
NY2d 345, 353, 774 N.E.2d 1197, 746 N.Y.S.2d 865
2002]). The [**7] requirement of objective proof of
plaintiff's injuries at the time of, and causally related to
the accident, is satisfied by the September 15, 2017
MRIs revealing the presence of soft tissue injury such
as bulging or herniated discs. The need for recent
objective examination to establish the required
permanency is satisfied by findings of decreased ranges
of motion, by Dr. Passick as well as plaintiff's expert, Dr.
Weiner, in conjunction with his medical opinion that the
injury was causally related to the subject accident (see
Clervoix v Edwards, 10 AD3d 626, 627, 781 N.Y.S.2d
690 [2d Dept 2004]; see also McEachin v City of New
York, 137 AD3d 753, 756, 25 N.Y.S.3d 672 [2d Dept

2016]).

This Court rejects defendants' suggestion that plaintiff's
gap in, or cessation of treatment for those injuries,
disqualifies his claim of serious injury. Unlike Pommells
v_Perez (4 NY3d 566, 574, 830 N.E.2d 278, 797
N.Y.S.2d 380 [2005]), where the plaintiff "provided no
explanation whatever as to why he failed to pursue any
treatment for his injuries after the initial six-month
period," a plaintiff's [*10] sworn statement or testimony
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as to why he did not get treatment may be enough to
raise an issue of fact (see Ramkumar v Grand Style
Transp. Enters. Inc., 22 NY3d 905, 907, 998 N.E.2d
801, 976 N.Y.S.2d 1 [2013]; Croisdale v Weed, 139
AD3d 1363, 1364, 32 N.Y.S.3d 399 [4th Dept 2016]).
Here, plaintiff indicated during his deposition testimony
that he saw Dr. Matthew Kohler for a number of
appointments until he canceled his most recent
appointment because he became frightened; and also
testified that he attended physical therapy for a long
time, but stopped going when he found that it was not
helping, and that he now handles his own therapy for his
back. Under these circumstances, plaintiff's failure to
continue obtaining treatment for his claimed injuries
presents an issue of fact rather than grounds for
dismissal of the claim.

However, defendants have established grounds to
dismiss plaintiff's claim of "serious injury" under the
90/180-day category, with their submission of plaintiff's
testimony that he returned to work in August 2017. To
satisfy the definition of "serious injury" under the 90/180
[**8] category, a plaintiff must provide competent
medical evidence of the plaintiff's inability to perform
substantially all of his or her daily activities for at least
90 of the first 180 days subsequent to the accident
(Nunez v Motor Veh. Acc. Indem. Corp., 96 AD3d 917,
919, 947 N.Y.S.2d 150 [2d Dept 2012]; Sainte-Aime v
Suwai Ho, 274 AD2d 569, 712 N.Y.S.2d 133 [2d Dept
2000]). Plaintiff has not offered any evidence [*11]
creating an issue of fact on that point.

For the foregoing reasons, the branch of defendants'
motion seeking summary judgment dismissing the
complaint for failure to, satisfy the serious injury
threshold is granted only to the extent of dismissing
plaintiff's 90/180 claim, and is otherwise denied.

The third branch of defendants' motion, for an extension
of their time to file any dispositive motions, was already
addressed, and denied, in the decision and order of
Hon. Joan B. Lefkowitz dated September 23, 2019, and
may not be reconsidered here.

Based upon the foregoing, it is hereby,

ORDERED that defendants' motion for summary
judgment is denied except with regard to plaintiff's
90/180 claim; and it is further

ORDERED that the parties shall appear on March 24,
2020 at 9:15 a.m. in the Settlement Conference Part of
the Westchester Supreme Court in the Courthouse
located at room 1600, 111 Dr. Martin Luther King Jr.

Boulevard, White Plains, New York, 10601, to schedule
a trial.

This constitutes the Decision and Order of the Court.
Dated: White Plains, New York

February 5, 2020

/sl Terry Jane Ruderman

HON. TERRY JANE RUDERMAN, J.S.C.

End of Document
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Opinion

DECISION/ORDER
HON. ROBERT D. KALISH, J.S.C.:

The following e-filed documents, listed by NYSCEF
document number (Motion 004) 118-130, 134-139, 188-
200, 219-234,241-242 were read on this motion for
summary judgment.

The following e-filed documents, listed by NYSCEF
document number (Motion 005) 150-177, 201-216, 235-
238 were read on this motion for summary judgment.

Motion (Seqg. 004) by defendants Mohammed M. Kader
(Kader) and Garmor Service Corp. (Garmor) (together,
the Kader defendants) pursuant to CPLR 3212 for
summary judgment dismissing the complaint is denied,
except as indicated below as to any claim that might be
asserted under the 90/180 provision of Insurance Law §

5102(d).

Motion (Seq. 005) by defendants MTA Capital
Construction Company, Metropolitan Transportation
Authority, New York City Transit Authority, Schiavone
Construction Co. LLC [**2] individually and d/b/a 86th
Street Constructors Joint Venture. and John P. Picone,
Inc. (collectively MTA defendants) pursuant to CPLR
3212 for summary judgment dismissing the complaint
and all cross-claims as against them is granted.

Motion Sequence Numbers 004 and 005 are hereby
consolidated for disposition.

BACKGROUND

In this personal injury [*2] action, plaintiff Kirsten
Glaubach (now Kirsten Levy) alleges that she suffered
serious injuries on March 22, 2015, upon being struck

Jasen Abrahamsen


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XBM-B2N1-FBFS-S22V-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:69HM-0601-F361-M2PT-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:69HM-0601-F361-M2PT-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:69HM-0601-F361-M2PT-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:69J1-4151-JW09-M123-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:69J1-4151-JW09-M123-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:69J1-4151-JW09-M0S0-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:69J1-4151-JW09-M0S0-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:641X-W9Y3-GXJ9-33B2-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:641X-W9Y3-GXJ9-33B2-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:641X-W9Y3-GXJ9-33B2-00000-00&context=1518492
https://advance.lexis.com/api/shepards?id=urn:contentItem:5XC5-66G1-J9X5-S177-00000-00&category=initial&context=1518492

Page 2 of 9

2019 N.Y. Misc. LEXIS 5651, *2; 2019 NY Slip Op 33124(U), **2

by a taxicab after she was improperly channeled into
traffic by a pedestrian walkway designed and
constructed by the MTA defendants (Nosowitz Affirm.
[Dkt. 119], Ex. A [Dkt. 120] [Verified Complaint] [Compl.]
11 260-264).1 The vehicle was owned by defendant
Garmor (id., T 250, Nosowitz Affirm., Ex. C [Dkt. 122]
[Kader & Garmor Answer], p.1) and operated by
defendant Kader (Despas-Barous Affirm. [Dkt. 151], Ex.
M [Dkt. 165] [Kader Deposition Transcript] 15:5-16:18).

1. THE ACCIDENT

The Police Report

According to the police accident report (Despas-Barous
Affirm., Ex. W [Dkt. 175]), the accident occurred at 8:26
p.m. on March 22, 2015 at Broadway and 8th Street.
Under the "Accident Description/Officer's Notes", the
report states:

At t/p/lo [time/place/occurrence] V[ehicle] #1
[defendant Kader] states he was traveling
[westbound] on East 86th Street & 2nd Ave., when
the pedestrian [plaintiff Glaubach] was crossing in
the middle of the street going south. Pedestrian
states she was crossing in the middle of the block
when V[ehicle] #1 hit pedestrian on the left [*3]
side. Pedestrian at fault.

[**3] Plaintiff's 50-h Hearing and Deposition Testimony

Plaintiff timely filed a notice of claim (Despas-Barous
Affirm., Ex. A [Dkt. 153]) and appeared for her hearing
pursuant to General Municipal Law 850-h on November
30, 2015 (id, Ex. B [Dkt. 154] [hearing transcript]). Her
deposition was taken on July 12, 2018 (id., Ex. K [Dkt.
163] [plaintiff's deposition transcript]. She testified that
on the evening of the accident, she was walking south
on Second Avenue towards the corner of 86th Street
and wanted to go across that street to shop at Fairway
(hearing tr., 27:14-16, 30:5-10, 43:14-16). However, she
did not see a crosswalk, signage, or people directing
traffic (id., 30:19-25, 32:3-21) and it was dark, and she
did not remember any street lights or other lighting (id.,
27:20-25,30:23-25, 115:6-8). She followed a makeshift
pedestrian walkway that curved around westward on
86th Street toward Third Avenue and led to a

1References to "Dkt." followed by a number refer to
documents filed in this action in the New York State Courts
Electronic Filing (NYSCEF) system.

construction barrier (id., 25:5-10, 27:17-19, 28:3-8; P's
dep tr 28:18-25). Although she knew there was a
pedestrian crosswalk at Third Avenue which she had
used before, she did not want to walk that far, and so
instead crossed where the construction walkway ended
and past the [*4] barrier in the middle of 86th Street
(hearing tr 29:10-15; 47:12-18). She saw no crosswalk
there, so she attempted to cross after looking to the left
and to the right and not seeing any cars (id., 47:19-
49:19). After taking a couple of steps she felt "this
hug[e], loud impact" on her left side, just below her knee
(id., 48:14-17). She lost consciousness, and later
discovered she had been hit by a taxi (id., 51:5-6, 54:15-
19; P's dep tr 38:9-11). She was told by a witness that
she had been thrown into the air and both of her legs
went on the hood of the taxi, and that she landed on her
head (hearing tr, 54:20-23).

[**4] Defendant Mohammed M. Kader's Deposition
Testimony

Defendant Kader was deposed on July 12, 2018
(Despas-Barous Affirm., Ex. M [Dkt. 165]). He testified
that he turned on to 86th Street from First Avenue and
was driving westbound (id., 18:4-10). As he crossed
Second Avenue, his highest rate of speed was 15 miles
per hour (id., 26:25-27:13). He did not remember
whether there was street lighting between Second and
Third Avenue (id., 43:8-14). When he got to the middle
of 86th Street, "[s]uddenly, one woman ran and coming
[sic] in front of my cab (id., 28:21-22, 37:7-19). He
first [*5] saw her less than a second before hitting her
(id., 32:3-7), and thought she was wearing a "bright
color, like a white or something" (id., 45:3-7). He
immediately applied his brakes and described the
impact as "very light" (id., 29:24-30:4). He claims that
his passenger said "[d]on't worry. It's not your fault.
She's running in the street in front of your cab" (id.,
41:8-14). He also told the police that the woman ran in
front of his cab (id., 40:17-20).

Non-Party Witness Tyler Doehring's Affidavit

Non-party witness Tyler Doehring asserts in his affidavit
(Despas-Barous Affirm., Ex. X [Dkt. 176]) that he heard
a car horn and witnessed plaintiff attempting to cross
86th Street from the north to south side (id., § 11). He
states that she was not struck in the vicinity of the
pedestrian walkway, but further west of it (id., 1 12-13).
He states that the final piece of the walkway is angled in
a manner so as to direct pedestrians to walk toward
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Third Avenue onto the sidewalk? on the north side of
86th Street (id., 11 9-10), and that in using it himself he
had never been directed into oncoming traffic (id., T 14).

[**5] 2. THE MEDICAL EVDIENCE

The Bill of Particulars

In her verified bill of particulars [*6] ((Despas-Barous
Affirm., Ex. J [Dkt. 162), plaintiff claims that the accident
caused the following injuries:

Left knee discoid lateral meniscus;

Left knee joint effusion;

Left knee chondromalacia patella;

Left knee bone contusions with trabecular marrow

fractures involving the posterior lateral aspect of the

proximal tibia and fibula;

Left knee internal derangement;

Disc herniation with central and foraminal narrowing

at L5-S1 level;

Focal left foraminal disc hemations at L3-4 and L4-

5 levels, narrowing the corresponding neural

foramen and then exiting L3 greater than L4 nerve

roots

Lumbar sprain;

Lumbar myositis/muscle spasms;

Cervical sprain/whiplash syndrome;

Cervical myositis/muscle spasms;

Post-concussion syndrome;

Pain and suffering.

(id., 1 9).

The bill of particulars further asserts that the injuries
were

[**6] ... accompanied by and productive of pain
and radiating pain; pulling sensation; numbness;
tenderness; rigidity; stiffness; swelling;
inflammation; weakness; denervation; paresthesia;
synovitis; scarring; tightness; malfunction; spasms;
restriction and limitation of all movement, motion
and bending; post-traumatic arthritis and/or arthritic

2The Court notes that Doehring refers to this sidewalk as "the
Second Avenue sidewalk." However, reading the affidavit as a
whole, and given that there is no dispute that the accident
occurred on 86th Street between Second and Third Avenue,
the Court finds that Doehring was referring to the sidewalk on
the north side of 86th Street between Second and Third
Avenue.

changes; osteoarthritis; pain on change of
weather; [*7] soreness; induration; mal
coordination; effusions; ecehymosis; edema; loss of
strength; fatigue; thickening; contracture; softening,;
fragmentation;  myositis;  atrophy;  sensitivity;
shrinking; anesthesia; nerve damage; separation,
calcification; osteoporosis; tearing; nheuropathy;
adhesions; difficulty sleeping; narrowing instability;
restricted and painful active and passive
movements; movements with great difficulty,
misalignment of vertebrae; overstretching of
ligaments and muscles; irritation of nerves;
inflammation of soft tissues; impingement;
encroachment; flattening; myositis; stretching and
avulsion of ligamentous supporting structure;
weakening of supporting soft tissues; limping; pain
in limb; discomfort; deformity; disability.

(id.). Finally, the bhill of particular states that "[iJt is
impossible to state with reasonable certainty an exact
division of time plaintiff . . .was confined to bed and
home, except to state that there were periods of bed
and home confinement, except for visits for necessary
medical aid, treatment, and attention, for duration of two
weeks after the incident and intermittently thereafter"
(id., 1 24).

The Kader Defendants' Medical Witnesses

The Kader [*8] defendants have submitted affirmations
from four medical professionals: Timothy G. Haydock,
MD., board certified in emergency medicine (Nosowitz
Affirm., Ex. E [Dkt. 124]); William Walsh, MD, a board
certified orthopedist (id., Ex. G [Dkt. 126]); Warren E.
Cohen, MD, a board certified neurologist (id., Ex. H [Dkt
127]); and A. Robert Tantleff, MD, a board certified
radiologist (id., Ex. | [Dkt. 128]).

Dr. Haydock reviewed the bill of particulars, the police
report and the emergency room records on March 14,
2017, but did not examine plaintiff. He concluded that
“[tlhere is no indication that the plaintiff sustained any
significant injury as a result of this motor vehicle
accident other than contusion of the lower limb, scalp
laceration and low back pain . . . it is my [**7]
conclusion that the injuries claimed in the Bill of
Particulars are inconsistent with the initial presentation
and documentation in the medical record"” (Haydock
Affirm., p. 3). In particular, he asserted that her claim of
significant injuries to the lumbar and cervical spine was
inconsistent with the x-ray results; with the absence of
immediate severe pain and only mild pain upon
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discharge; the lack of deformity, restriction [*9] of range
of motion and midline bony tenderness, of radicular
pain, neurologic deficits, weakness, numbness or
tingling; and with the treating physician's finding no
necessity to order a CT scan, MRI or orthopedic or
neurosurgical consultation (id, p. 4). He also observed
that plaintiff had a history of lumbar spine surgery/disc
herniation surgery, and that there was evidence of
chronic degenerative changes to the lumbar spine (id.,
pp. 23). As to her knee, he noted the negative x-ray
findings, her failure to complain of pain and the absence
of swelling, effusions, tenderness, and restriction of
range of motion, that no MRI or orthopedic consultation
was recommended, that she was discharged without a
brace or crutches (id., 4). Finally, he discounted her
claim of post-concussion syndrome because the CT
scan was normal, there was no evidence of amnesia,
altered mental status, nausea/vomiting and dizziness,
and no neurology consultation was recommended (id.,
5).

Dr. Walsh examined plaintiff on August 29, 2018. While
noting her complaints of pain in her neck, lower back
and bilateral knees, he concluded that plaintiff's
orthopedic examination was "objectively normal and
indicates no findings which would result in no [*10]
orthopedic limitations in use of the body parts examined
. . . [lhe examinee is capable of functional use of the
examined body parts for normal activities of daily living
as well as usual daily activities including regular work
duties" (Walsh Affirm, p. 4). With respect to her cervical
spine, he found there was no muscle spasm upon
palpation of the paracervical muscle, and no complaint
of [**8] tenderness upon palpation or of radicular pain
in the bilateral upper extremities (id., p. 3). He found that
her range of motion in flexion (50°), extension (60°),
right and left lateral flexion (both 45°) and right and left
rotation (both 80°) were normal (id.). Her deep tendon
reflexes and sensation to touch were also normal, and
she tested negative on orthopedic tests for distraction
and compression and on the Jackson's tests (id.).

He made the same findings regarding her lumbar spine,
the paralumbar muscles and the bilateral lower
extremities (id.). He deemed her range of motion in
flexion (60°), extension (25°) and right and left lateral
bending [flexion] (both 25°) to be normal, and she tested
negative for Fabere, Ely's, Kemp's and heel toe walk
tests (id.). Neither knee showed swelling, crepitus,
heat, [*11] erythema instability, or tenderness upon
palpation and both tested negative or stable for
orthopedic tests for Lachman's (ACL injury), valgus
stress instability (MCL Injury), varus stress instability

(LCL injury), McMurray's (meniscus tear), patella
tracking and anterior drawer (id. pp. 3-4). He further
found that her cervical and lumbar spine sprains and
bilateral knee contusion were resolved (id., p. 4)

Dr. Cohen examined plaintiff on September 12, 2018.
He noted plaintiff's complaints of intermittent neck
tightness and lower back pain radiating to the right leg,
left knee pain and headaches, but concluded that “there
are no objective clinical exam findings that correlate with
those complaints . . . [tlhe exam demonstrates no
impairment of neurologic function that would impair the
ability of the examinee to participate in activities of daily
living and all usual activities" (Cohen Affirm., p. 5). He
found her head to be atraumatic and normal, and her
posture and stance normal as well (id., p. 3). With
respect to her cervical spine, he discovered no
tenderness to palpation of the cervical paraspinal
musculature and trapezius [**9] muscles, and no
muscle spasm and no trigger points (id.). Her range of
motion was identical [*12] to that found by Dr. Walsh
(id). He made the same findings regarding her lumbar
spine, but as to the range of motion he employed
different values from Dr. Walsh for "normal" in
evaluating right and left lateral flexion (45° vs. 25°) (id.,
p. 4). He also found no issues with respect to her cranial
nerves, motor function, sensation, coordination or gait
(id., 4-5)

Dr. Tantleff reviewed the MRI of plaintiff's lumbar spine
performed on April 16, 2015, approximately three weeks
after the accident. He concluded that plaintiff suffered
from "longstanding chronic degenerative disc disease"
which was consistent with her age, and that there was
"no evidence of acute or recent injury" or of spasm,
contusion, edema, abnormal or asymmetric contractions
or whiplash. In particular, he found that the diagnosis of
chronicity was supported, inter alia, by discovertebral
endplate spurring of the opposing discovertebral
endplates, degenerative retrolisthesis of first degree of
L5 on S 1, spondylosis and bulging discs (Tantleff
Affirm., p. 4).

Plaintiff's Medical Witness

Plaintiff has submitted a medical report from Joyce
Goldenberg, MD (Curis Affirm. [Dkt. 188], Ex. O [Dkt.
189], a physiatrist. Dr. Goldenberg's report relied [*13]
upon her own examinations of plaintiff, and upon the
review of affirmed MRI reports by six radiologists:
Thomas M. Kolb, MD (Curis Affirm., Ex. A [Dkt. 189]),
Steven A. Albert, MD (Curis Affirm., Ex. B [Dkt. 190]),
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Peter Glickman, MD (Curis Affirm., Ex. C [Dkt. 191]),
David Milbaur, MD (Curis Affirm., Ex. | [Dkt. 197], John
Himmelfarb (Curis Affirm., Ex. F [Dkt. 194]) and John
Melnick, MD (Curis Affirm., Ex. J [Dkt. 198]).

Dr. Goldenberg examined plaintiff on April 8, 2015,
approximately two weeks after the [**10] accident. Dr.
Goldberg also reviewed the following diagnostic studies:
the MRI of plaintiff's lumbar spine, performed on April
15, 2015; the MRI of plaintiff's left hip, performed on
May 7, 2015; the MRI of plaintiff's brain, performed on
November 18, 2015; and the EMG/NCV of plaintiff's
cervical and lumbar spine, performed April 22, 2015.
She opines that the accident resulted in cervical
sprain/whiplash syndrome, cervical myositis/muscle
spasms, possible cervical radiculopathy, lumbar sprain,
lumbar myositis/muscle spasms, possible lumbar
radiculopathy, internal derangement of the left knee,
contusion of the left lower leg, trabecular fracture of the
left tibia/fibula and post-concussion [*14] syndrome
(Goldenberg Affirm., p. 5). With respect to the cervical
spine, she found severe tenderness to palpation along
the upper trapezius and supraspinatus muscles and
tenderness to palpation along the levator scapulae,
rhomboid, scalene, cervical paraspinal,
sternocleidomastoid and teres minor muscles with
diffuse trigger point spasms present throughout (id., p.
3). Dr. Goldenberg also found plaintiff's range of motion
limited as follows: flexion (31° vs. 45° normal), extension
(28° vs.45°), right side bends [flexion] (26° vs, 45°), left
side bends (24° vs. 45°), right rotation (37° vs. 60°) and
left rotation (40° vs. 60°) (id.).

Dr. Goldenberg's examination of plaintiff's lumbar spine
at that time revealed tenderness to palpation along the
lumbosacral paraspinal, quadratus lumborum with
rigidity, sacroiliac and piriformis muscles with diffuse
trigger point spasms present throughout. She further
found plaintiffs range of motion limited as follows:
flexion (39° vs. 85° normal), extension (11° vs.25°), right
side bends [flexion] (18° vs, 35°), left side bends (22°
vs. 35°), right rotation (22° vs. 45°) and left rotation (25°
vs. 45°) (id.). Dr. Goldenberg also observed that
whereas an MRI[*15] of the Iumbar spine on
November 19, 2014 had reflected a disc bulge at L5-S1,
there were [**11] additional disc herniations at L3-4
and L4-5 (id., p. 6).

Dr. Goldberg also notes that the MRI of plaintiff's left
knee on March 31, 2015 revealed discoid lateral
meniscus, joint effusion and chondromalacia patella
trabecular fracture involving proximal tibia and fibula
(id., p. 1). At a follow-up visit on May 13, 2015, plaintiff

complained of left hip pain and an examination revealed
tenderness to palpation at the greater trochanteric bursa
and the iliotibial band (id., p. 5). Range of motion was
limited to flexion (96° vs. 120° normal), with the
extension, abduction, internal and external rotation all
normal (id., 6).

Dr. Goldenberg re-evaluated plaintiff on January 8,
2019, with her findings regarding the condition of the
cervical and lumbar spines substantially similar to those
from 2015. The limitations in the range of motion with
respect to the cervical spine were flexion (33° vs. 45°
normal), extension (28° vs. 45°), right side bends (24°
vs. 45°), left side bends (25° vs 45°), right rotation (30°
vs. 60°) and left rotation (33° vs. 60°) (id., p.8). The
limitations relating to the lumbar spine were flexion (56°
vs. 85° normal), [*16] extension (14° vs. 25°), right side
bends (17° vs. 35°), left side bends (18° vs. 35°), right
rotation (20° vs. 45°) and left rotation (21° vs. 45°) (id.).

Dr. Goldenberg's made a final diagnosis cervical disc
herniation at the levels of C3-4, C4-5 and C5-6, cervical
radiculopathy at the level of C5, cervical myofascial pain
syndrome/ muscle spasms, lumbar disc herniation at the
levels of L3-4, L4-5 and L5-S1, lumbar radiculopathy at
the level of L5, Ilumbar myofascial pain
syndrome/muscle spasms, left knee discoid lateral
meniscus/joint effusion/chondromalacia
patella/trabecular fracture involving proximal tibia and
fibula, post-traumatic stress disorder and headaches
(id., p. 9). The report concluded that plaintiff "developed
limitation of use of her cervical and lumbar spine and left
knee, which prevents her from performing her activities
of daily living . . . [tlhe loss in mobility [**12] that she
suffers is permanent . . . [s]he will live the rest of her life
with pain and reduced range of motion" (id., p. 10).
Finally, Dr. Goldenberg opined that "[tjo a reasonable
degree of medical certainty, the accident of March 22,
2015 described above is the competent producing
cause of [plaintiff's] injuries and limitations [*17] to her
cervical and lumbar spine and left knee as indicated in
this report” (id., p. 9)

DISCUSSION

"The proponent of a summary judgment motion must
make a prima facie showing of entitlement to judgment
as a matter of law, tendering sufficient evidence to
eliminate any material issues of fact from the case."
(Winegrad v New York University Medical Center, 64
NY2d 851, 853, 476 N.E.2d 642, 487 N.Y.S.2d 316
1985].) "Failure to make such showing requires denial
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of the motion, regardless of the sufficiency of the
opposing papers.” (Id.) Once this showing has been
made, the burden shifts to the nonmoving party to
produce "evidentiary proof in admissible form sufficient
to require a trial of material questions of fact on which
he rests his claim or must demonstrate acceptable
excuse for his failure to meet the requirement of tender
in admissible form; mere conclusions, expressions of
hope or unsubstantiated allegations or assertions are
insufficient." (Zuckerman v City of New York, 49 NY2d
557, 562, 404 N.E.2d 718, 427 N.Y.S.2d 595 [1980].)
"On a motion for summary judgment, facts must be
viewed in the light most favorable to the non-moving
party." (Vega v Restani Constr. Corp., 18 N.Y.3d 499,
503, 965 N.E.2d 240, 942 N.Y.S.2d 13 [2012].) "Under
this summary judgment standard, even if the jury at a
trial could, or likely would, decline to draw inferences
favorable to the plaintiff . . . the court on a summary
judgment motion must indulge all available inferences . .
. ."[*18] (Torres v Jones, 26 NY3d 742, 763, 27
N.Y.S.3d 468, 47 N.E.3d 747 [2016].) In the presence of
a genuine issue of material fact, a motion for summary
judgment must be denied. (Rotuba Extruders v Ceppos,
46 N.Y.2d 223, 231, 385 N.E.2d 1068, 413 N.Y.S.2d
141 [1978] [**13]; Grossman v _Amalgamated Hous.
Corp., 298 A.D.2d 224, 226, 750 N.Y.S.2d 1 [1st Dept

2002].)

In Motion Sequence Number 004, the Kader defendants
move to dismiss on the grounds that plaintiff did not
suffer a "serious injury” within the meaning of Insurance

system; permanent consequential limitation of use
of a body organ or member; significant limitation of
use of a body function or system; or a medically
determined injury or impairment of a non-
permanent nature which prevents the injured
person from performing substantially all of the
material acts which constitute such person's usual
and customary daily activities for not less than
ninety days during the one hundred [*19] eighty
days immediately following the occurrence of the
injury or impairment.

The purpose of the No-Fault statute is to weed out
frivolous claims and limit recovery to significant injuries"
(Toure v Avis Rent A Car Sys., Inc., 98 NY2d 345, 350,
774 N.E.2d 1197, 746 N.Y.S.2d 865 [2002], quoting
Dufel v Green, 84 NY2d 795, 798, 647 N.E.2d 105, 622
N.Y.S.2d 900 [1995]). Accordingly, a plaintiff must
present objective proof rather than subjective
complaints to meet the serious injury threshold (Toure
98 NY2d 345, 350, 774 N.E.2d 1197, 746 N.Y.S.2d
865). However, to prevail on a motion for summary
judgment under this statute, it is the defendant that has
"the initial burden to present competent evidence
showing that the plaintiff has not suffered a [**14]
serious injury" (Spencer v Golden Eagle, Inc., 82 AD3d
589, 590, 920 N.Y.S.2d 24 [1st Dept 2011] [internal
guotation marks omitted]; Holloman v Am. United
Transportation Inc., 162 AD3d 423, 423, 75 N.Y.S.3d 26
[1st Dept. 2018]; Rodriguez v Goldstein, 182 AD2d 396,
582 N.Y.S.2d 395 [1st Dept 1992)).

Law § 5102 (d). In Motion Sequence Mumber 005, the
MTA defendants move to dismiss on the ground that
plaintiff was the sole proximate cause of the accident.3
The Court will discuss each motion in turn.

|. The Kader Defendants' Motion Regarding Serious
Injury (Seq. 004)

The Kader defendants' motion is governed by Insurance
Law 85102 (d), which provides:

"Serious injury" means a personal injury which
results in death; dismemberment; significant
disfigurement; a fracture; loss of a fetus; permanent
loss of use of a body organ, member, function or

3 At oral argument, MTA conceded that its motion to dismiss in
Motion Seq. 004 (erroneously labeled a "cross motion") based
on the lack of a serious injury should be denied on the ground
that it is not a "covered person" within the meaning of
Insurance Law § 5102 (j) (oral argument tr, 5/14/2019, 6:8-
9:15).

Such evidence may consist of "affidavits or affirmations
of medical experts who examined the plaintiff and
conclude that no objective medical findings support the
plaintiff's claim" (Shinn v Catanzaro, 1 AD3d 195, 197,
767 N.Y.S.2d 88 [1st Dept 2003], quoting Grossman v
Wright, 268 AD2d 79, 84, 707 N.Y.S.2d 233 [1st Dept
2000]; Spencer, 82 AD3d 589, 590, 920 N.Y.S.2d 24),
including a showing that the injuries have resolved (see
Riollano v Leavey, 173 AD3d 494, 495, 103 N.Y.S.3d
386 [1st Dept 2019]; Baez v Boyd, 90 AD3d 524, 524,
934 N.Y.S.2d 313 [1st Dept 2011]). Where objective
proof of injury does exist, the defendant may
nevertheless satisfy the burden with expert affidavits
indicating that the injury was caused by a pre-existing or
degenerative condition, rather than the accident
(Holloman, 162 AD3d 423, 423-424, 75 N.Y.S.3d 26;
Paulling v City Car & Limousine Servs., Inc., 155 AD3d
481, 65 N.Y.S.3d 19 [1st Dept 2017]; Spencer, 82 AD3d
589, 590, 920 N.Y.S.2d 24; Farrington v Go On Time
Car Serv., 76 AD3d 818, 907 N.Y.S.2d 479 [1st Dept
2010]). To meet its summary judgment burden under
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the 90/180 category of the statute, a defendant must
provide medical evidence of [*20] the lack of an injury
preventing 90 days of normal activity during the first 180
days following the accident (Elias v Mahlah, 58 AD3d
434, 435, 870 N.Y.S.2d 318 [1st Dept 2009]). However,
a defendant may prevail on this issue without medical
evidence by relying on other evidence, such as the
plaintiffs own deposition testimony or records
demonstrating that plaintiff was not prevented from
performing all of the substantial activities constituting
customary daily activities during the relevant period (id.;
Holloman, 162 AD3d 423, 424, 75 N.Y.S.3d 26.).

Once the defendant has met its burden, the plaintiff
must raise a triable issue of fact as to whether he or she
sustained a serious injury (see Shinn, 1 AD3d at 197).
In this connection, "[a] [**15] plaintiffs expert may
provide a qualitative assessment that has an objective
basis and compares plaintiff's limitations with normal
function in the context of the limb or body system's use
and purpose, or a quantitative assessment that assigns
a numeric percentage to plaintiff's loss of range of
motion" (Spencer, 82 AD3d 589, 590, 920 N.Y.S.2d 24).
And if the defendant has substantiated a pre-existing
condition, the plaintiff's expert must address causation

(id.).

The physicians' affirmations submitted by the Kader
defendants constitute competent medical evidence from
examining and reviewing physicians that at least [*21]
some of plaintiff's alleged injuries were not serious.
However, as discussed above and at oral argument (tr.
10:17-11:6), in determining the loss of range of motion
related to plaintiff's alleged lumbar spine injury, Drs.
Walsh and Cohen employed different values to evaluate
whether right and left lateral flexion were normal. Such a
conflict in a defendant's evidence defeats the prima
facie case, and prevents the burden from shifting to the
plaintiff (Johnson v Salaj, 130 AD3d 502, 502-03, 13
N.Y.S.3d 418 [1st Dept 2015]).

Furthermore, plaintiff has pointed to the failure of
defendants' medical witnesses to address the trabecular
marrow fractures indicated by the MRI reviewed by Dr.
Albert (Albert Affirm., p.2); Goldenberg Affirm., pp. 1, 5,
9). "A fracture, by definition, constitutes a 'serious injury’
under the statute (Insurance Law § 5102[d)" (Baez, 90
AD3d 524, 525, 934 N.Y.S.2d 313; see Elias, 58 AD3d
434, 434-35, 870 N.Y.S.2d 318; Glover v Capres
Contracting Corp., 61 AD3d 549, 550, 877 N.Y.S.2d 75
['A knee fracture is an independent category of serious
injury under the statute”]). Although the Court
guestioned whether a marrow fracture, as opposed to a

bone fracture, qualifies as a serious injury (tr.,16:16-17),
section 5102(d) makes no apparent distinction between
the two and it is a question for medical rather than
judicial resolution. In any event, the questions raised
regarding the lumbar [**16] spine injury is sufficient to
preclude [*22] summary judgment, as "in establishing
that any one of several injuries sustained in an accident
is a serious injury within the meaning of Insurance Law
§ 5102(d), a plaintiff is entitled to seek recovery for all
injuries incurred as a result of the accident" (Bonner v
Hill, 302 AD2d 544, 545, 756 N.Y.S.2d 82 [2d Dept

2003)).

Plaintiff also argues that defendant has failed to
establish a prima face case that the injuries were
degenerative or pre-existing because the findings put
forward by the medical witnesses of Kader Defendants
were either conclusory, inconclusive or made without
reference to the relevant diagnostic tests (see Angeles v
Am. United Transp., Inc., 110 AD3d 639, 640-41, 973
N.Y.S.2d 644 [1st Dept 2013]; Frias v James, 69 AD3d
466, 895 N.Y.S.2d 335 [1st Dept 2010); Pommells v
Perez, 4 NY3d 566, 577-578, 830 N.E.2d 278, 797
N.Y.S.2d 380 [2005]). However, the Court finds that the
affirmations of both Drs. Tantleff and Haydock, based
upon MRIs and X-rays, are sufficiently specific to make
a prima facie showing that the alleged injuries were
caused by the chronic degenerative changes they
describe, rather than the subject accident.

Even so, summary judgment must be denied. Dr.
Goldenberg—who also reviewed the April 16, 2015 MRI
of plaintiff's lumbar spine that Dr. Tantleff relied upon—
is equally definitive as to the presence of trauma and its
connection to the accident, thus creating questions of
fact and credibility (see Grant v United Pavers Co., 91
AD3d 499, 500, 937 N.Y.S.2d 20 [1st Dept 2012]
['Although plaintiff's physicians did not expressly
address defendants' [*23] expert's conclusion that the
injuries were degenerative in origin, by relying on the
same MRI report as defendants' expert, and attributing
plaintiff's injuries to a different, yet equally plausible
cause, plaintiffs raised a triable issue of fact"]). As in
Holloman, 162 AD3d 423, 424, 75 N.Y.S.3d 26,
"[p]laintiff's physiatrist adequately addressed the issue
of causation by opining that the injuries were the direct
result of [**17] the accident, and offering a different,
yet equally plausible, explanation for them." Moreover,
the Court finds that even if defendant met its burden of
establishing a serious injury, it was also adequately
rebutted by Dr. Goldenberg's detailed findings (see
Amaro v Am. Med. Response of New York, Inc., 99
AD3d 563, 564, 952 N.Y.S.2d 184 [1st Dept 2012]
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['Plaintiff's physicians also addressed the defense
expert's findings of degeneration by opining that his
injuries were causally related to the accident";
Pietropinto v Benjamin, 104 AD3d 617, 617, 961
N.Y.S.2d 461 [1st Dept 2013] [same]; Munoz v
Robinson, 170 AD3d 414, 93 N.Y.S.3d 571 [1st Dept
2019] [same]; Seck v Balla, 92 AD3d 543, 544, 938
N.Y.S.2d 549 [1st Dept 2012] [holding that "questions
about the credibility of the conflicting doctors' opinions
are for the jury to resolve")).

However, defendant is entitled to the dismissal of any
claim based on the 90/180 category of section 5102(d).

the middle of street, and as to whether there was
adequate lighting and signage to ensure that
pedestrians could return to the sidewalk.

"Proximate cause is almost invariably a factual issue" for
the trier of fact to determine (Haibi v 790 Riverside Drive
Owners, Inc., 156 AD3d 144, 147, 64 N.Y.S.3d 22 [1st
Dept 2017]; see Derdiarian v Felix Contracting Corp., 51
NY2d 308, 315, 414 N.E.2d 666, 434 N.Y.S.2d 166
1980]). It may, nevertheless, be decided as a matter of
law where only one conclusion can be drawn from the
facts in the record (Haibi, 156 AD3d 144, 147, 64
N.Y.S.3d 22).

As a preliminary matter, plaintiff does not appear to
oppose that aspect of defendants' motion, and it is not
clear from either the complaint or the submissions on
this [*24] motion that plaintiff has even raised such a
claim. And such a claim would be futile in view of her
admission in her bill of particulars that she was only
confined to bed or home for two weeks after the
accident and then "intermittently" thereafter, and her
deposition testimony that she returned to work shortly
after the accident as well see (Streety v Toure, 173
AD3d 462, 462-63, 103 N.Y.S.3d 438 [1st Dept 2019];
Holloman, 162 AD2d 423, 424). Nor has plaintiff
submitted any medical records or testimony indicating
that she is unable to perform substantially all her
customary daily activities (Johnson, 130 AD3d 502, 503,
13 N.Y.S.3d 418).

As such, the Kader defendants' motion for summary
judgment, dismissing the complaint (Seq. 004), is
granted in part to the extent that any claim that might be
asserted under the 90/180 provision of Insurance Law §
5102(d) is dismissed, and the motion is otherwise
denied.

[**18] 1l. The MTA Defendants' Motion Regarding
Proximate Cause (Seq. 005)

The MTA defendants argue that plaintiff was the sole
proximate cause of the accident because she admittedly
crossed in the middle of the street at night while wearing
black, despite knowing that there was traffic and that
she could have instead continued walking westward to a
designated crosswalk on the corner of Third Avenue
and 86th Street. They also contend that the
construction [*25] barrier did not contribute to the
accident, as the walkway curved toward, and directed
pedestrians to, the sidewalk—not the street. Plaintiff
counters that questions of fact exist as to whether the
barrier was negligently designed to leave pedestrians in

The crux of plaintiff's theory of liability as against the
MTA defendants, per her notice of claim, is that the
walkway "channeled" her into moving traffic by inviting
her to cross 86th Street between Second and Third
Avenue—rather than walking west (on the sidewalk
along the north side of 86th Street) to a designated
crosswalk at the corner of Third Avenue and crossing
there. There is simply no evidence submitted to support
this theory. Although the walkway ended before the
block ended, there was nothing directing plaintiff to
cross where she did and there was nothing preventing
plaintiff [*26] from walking west (on the sidewalk along
the north side of [**19] 86th Street) to the end of the
block at Third Avenue and crossing at the designated
crosswalk there. Indeed, plaintiff admits that she chose
to cross where she did because it was quicker than
walking to the designated crosswalk at Third Avenue.
On this theory, plaintiff might arguably sue Fairway
arguing that its location encouraged potential customers
to cross 86th Street in the middle of the block, rather
than at a designated crosswalk on the corner. Moreover,
that other pedestrians may have similarly crossed where
plaintiff did is not evidence that the walkway channeled
them into traffic. It merely indicates that others made a
similar independent decision to cross outside a
designated crosswalk.

The Court further finds that the case of Rosen v New
York City Transit Authority, (295 AD2d 125, 743
N.Y.S.2d 701 [1st Dept 2002]), is instructive. In Rosen,
the plaintiff pedestrian similarly claimed that he was
struck by a car due to the negligent design of a
walkway. Although the Rosen plaintiff argued that the
walkway should have, but did not, channel pedestrian
traffic to the sidewalk through an extension of the barrier
in the area where the accident occurred, his own
testimony established that he was hit after [*27] he had
already taken a few steps after exiting the walkway. In
affirming the trial court's decision to set aside the jury



https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:582M-2V71-F04J-72FN-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:582M-2V71-F04J-72FN-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VJY-78J1-F27X-625D-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VJY-78J1-F27X-625D-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5VJY-78J1-F27X-625D-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5513-M2V1-F04J-71P2-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5513-M2V1-F04J-71P2-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5W8R-TXP1-F4NT-X0J9-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5W8R-TXP1-F4NT-X0J9-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5SGP-GM31-JSJC-X20H-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GD7-M931-F04J-70W6-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GD7-M931-F04J-70W6-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5PYV-H891-JBDT-B503-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5PYV-H891-JBDT-B503-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5PYV-H891-JBDT-B503-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-9S00-003C-F0X3-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-9S00-003C-F0X3-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-9S00-003C-F0X3-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5PYV-H891-JBDT-B503-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5PYV-H891-JBDT-B503-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:460R-32X0-0039-44KX-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:460R-32X0-0039-44KX-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:460R-32X0-0039-44KX-00000-00&context=1518492

Page 9 of 9

2019 N.Y. Misc. LEXIS 5651, *27; 2019 NY Slip Op 33124(U), **19

verdict for plaintiff as a matter of law, the First
Department concluded that "[n]o valid line of reasoning
can support a finding that defendant's walkway in any
manner contributed to the accident" (id. at 125).

The Court further notes that there is no evidence that
the accident happened because the walkway obstructed
plaintiff's view and that she was channeled into moving
traffic. Indeed, plaintiff testified that she looked both
ways before attempting to cross the street, noticed that
there were no cars approaching, and that there was not
a designated crosswalk where she was attempting to
cross. This wholly negates the theory that plaintiff's view
was obstructed and that [**20] she was channeled into
traffic (compare Cherrez v Gonzalez, 94 AD3d 938, 940,
942 N.Y.S.2d 576 [2d Dept 2012] [holding that there
were issues of fact "as to whether [the defendant]
negligently placed barricades in a way that obstructed
visibility at the corner of Third Avenue and East 10th
Street, and, if so, whether this negligence was a
proximate cause of the infant plaintiff's accident"]).

Further, there is no allegation here that the accident
occurred because plaintiff [*28] was unable to take
advantage of the protection afforded by the walkway, so
any claim of alleged lack of lighting and signage is
irrelevant (compare Doumbia v City of New York, 78
AD3d 587, 587, 913 N.Y.S.2d 24 [ist Dept 2010]
[finding triable issues fact concerning whether the
walkway was closed on date of accident and/or
"whether there was adequate signage directing
pedestrian traffic to the walkway"]).

As such, this Court finds that the MTA defendants are
entitled to summary judgment, dismissing the complaint
and all cross-claims as against them.

[**21] CONCLUSION

Accordingly, it is hereby

ORDERED, that the motion of defendants Mohammed
M. Kader and Garmor Service Corp. (collectively,
"Kader Defendants") for summary judgment dismissing
the complaint, pursuant to CPLR 3212, is granted in part
to the extent that any claim that might be asserted under
the 90/180 provision of Insurance Law & 5102(d) is
dismissed, and the motion is otherwise denied; and it is
further

ORDERED, that the motion of defendants MTA Capital
Construction Company, Metropolitan Transportation
Authority, New York City Transit Authority, Schiavone

Construction Co. LLC individually and d/b/a 86th Street
Constructors Joint Venture and John P. Picone, Inc.
(collectively, "MTA Defendants") for summary judgment,
pursuant to CPLR 3212, dismissing [*29] the complaint
and all cross-claims as against them, is granted, with
costs and disbursements to said MTA Defendants as
taxed by the Clerk of the Court, upon submission of an
appropriate bill of costs; and it is further

ORDERED that the Clerk is directed to enter judgment
accordingly; and it is further

ORDERED that counsel for MTA Defendants serve the
parties, via NYSCEF, with a copy of the instant decision
and order within twenty (20) days.

The foregoing constitutes the Decision and Order of the
Court.

Dated: Oct. 17, 2019
ENTER:
/s/ Robert D. Kalish

J.S.C.

End of Document
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Opinion

DECISION AND ORDER

John R. Higgitt, J.

Upon the November 6, 2018 notice of motion of
defendant American United Transportation, Inc.
("defendant") and the affirmation and exhibits submitted
in support thereof; plaintiff's January 23, 2019
affirmation in opposition; and due deliberation;
defendant's motion to dismiss the complaint on the
ground that plaintiff did not sustain a "serious injury" in
the subject motor vehicle accident is granted in part.

This action relates to a December 7, 2015 motor vehicle
accident involving the taxi owned by defendant, in which
plaintiff was a rear-seated passenger. Plaintiff alleges

that as a result of the accident she suffered injuries to
her right shoulder, left knee, and cervical and lumbar
spine. Plaintiff asserts that her injuries satisfy one or
more of the following Insurance Law § 5102(d) "serious
injury"  categories: permanent loss, permanent
consequential limitation, significant limitation, and
90/180-day injury.

The defendant submits the affirmed reports of Dr. John
H. Buckner (orthopedic surgeon), Dr. Michael J.
Carciente (neurologist) and Dr. Eric L. Cantos
(radiologist), and the transcript of plaintiff's February 21,
2018 deposition [*2] testimony.

Dr. Buckner examined plaintiff on April 30, 2018,
performed objective testing, and measured range of
motion with the use of a goniometer or inclinometer.
Although he does not compare the results of plaintiff's
range of motion testing to "normal” guidelines he notes
that plaintiff's cervical [**2] spine, lumbar spine, right
shoulder and left knee examinations were all normal
and demonstrated no objective evidence of injury (see
Rodriguez v Konate, 161 AD3d 565, 566, 76 N.Y.S.3d
553 [1st Dept 2018]). Dr. Buckner performed manual
motor testing on the lower extremities, finding symmetric
and normal results in all major muscle groups.

Dr. Buckner reviewed plaintiff's medical records and her
cervical, lumbar, left knee and right shoulder MRI
reports, interpreted by plaintiff's radiologist, Dr. Thomas
M. Kolb.} Dr. Buckner contends that plaintiff's records
show evidence of degenerative conditions and no
trauma. Specifically, Dr. Buckner contends that plaintiff's
December 7, 2015 cervical spine CT Scan showed mild
degenerative changes and that plaintiff's cervical spine
MRI showed mild degenerative changes consisting of a

1Plaintiff's cervical and lumbar MRIs were performed on
February 13, 2016, the right shoulder MRI was performed on
December 22, 2015 and the left knee MRI was performed on
February 20, 2016. Dr. Kolb's MRI reports are not submitted

by any party.

Jasen Abrahamsen
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disc herniation, with impingement. As to the lumbar
spine, Dr. Buckner avers that plaintiff's lumbar spins x-
ray showed mild degenerative [*3] disease, but no
signs of injury? and that plaintiffs lumbar spine MRI
showed degenerative changes consisting of a disc
bulge with impingement and narrowing in the inferior
aspect of the left-sided neural foramen.

As to the right shoulder, Dr. Buckner notes MRI findings
of hypertrophic changes at the acromioclavicular joint, a
normal marrow signal, partial rotator cuff tears, and joint
and bursal effusion. He opines that these are
degenerative changes. Dr. Buckner also opines that the
need for extensive intra-articular and subacromial
debridement, noted in plaintiffs March 1, 2016 right
shoulder surgery operative report, was related to
degenerative disease.

Finally, as to the left knee, Dr. Buckner contends that
MRI finding of a meniscus tear, a partial tear of the
medial collateral ligament and joint effusion demonstrate
evidence of mild degenerative [**3] osteoarthritis and
do not suggest trauma.

Dr. Carciente performed a neurological examination of
plaintiff on April 18, 2018, also finding normal results, no
objective evidence of radiculopathy, and no correlation
between the findings allegedly found in the cervical and
lumbar spine MRI reports and plaintiff's examination. Dr.
Carciente [*4] found no evidence of an ongoing
neurological injury, disability or permanency.

Dr. Cantos reviewed plaintiff's lumbar spine MRI films,
finding evidence of mild lower lumbar degenerative
changes and no disc herniations. Dr. Cantos opines that
there is no evidence of a disc herniation or fracture that
could be attributed to the accident and there are
underlying mild generalized degenerative changes
attributable to aging. Dr. Cantos also reviewed plaintiff's
right shoulder MRI films, finding evidence of a
subacromial spur, impingement in the region of the
rotator cuff, tendinopathy/tendinosis, mild fibrillation and
small partial tears within both tendons, and subcortical
edema in the humeral head near the rotator cuff
attachment. Dr. Cantos concludes that the hypertrophic
bony changes and resultant rotator cuff impingement
could not have ensued in the short time frame between
the accident and the study, therefore he opines that

2Dr. Buckner notes only the following lumbar spine x-ray
findings: vertebral body heights and alignment are maintained,
intervertebral disc spaces are maintained, and that the
sacroiliac joints are patent.

plaintiff had ongoing and preexisting impingement
syndrome and degenerative changes prior to the
accident. It is unclear whether Dr. Cantos' opinion of
degeneration also relates to the tears noted.

The moving defendant sustains its prima facie burden
through the [*5] affirmed report of its experts who
examined plaintiff finding normal orthopedic and
neurological examinations, and no objective evidence of
permanent injury (see Castro v DADS Natl. Enters, Inc.,
165 A.D.3d 601, 87 N.Y.S.3d 18, 2018 NY Slip Op
07262 [1st Dept 2018]; Alverio v Martinez, 160 AD3d
454, 74 N.Y.S.3d 525 [1st Dept 2018]; Sone v Qamar,
68 AD3d 566, 566, 889 N.Y.S.2d 845 [1st Dept 2009]).
Defendant's experts further opined that any positive
imaging results were caused by degenerative conditions
unrelated to trauma caused by the accident (see
Rodriguez v Konate, 161 AD3d 565, 566, 76 N.Y.S.3d
553 [1st Dept 2018]; Hessing v Carroll, 161 AD3d 462,
76 N.Y.S.3d 150 [1st Dept 2018]).

[**4] In opposition, plaintiff submits an affidavit sworn
to on January 22, 2019, and the affirmations of her
radiologist, Dr. Kolb, and orthopedic surgeon, Dr.
Randall V. Ehrlich.

Dr. Kolb examined plaintiff's right shoulder, left knee,
cervical spine, and lumbar spine MRI films and
concluded that plaintiff sustained the following injuries:
right shoulder partial rotator cuff tears; a left knee tear of
the posterior horn of the medial meniscus, a partial tear
of the medial collateral ligament, and joint effusion; a
disc herniation at C5-C6 impinging on the thecal sac;
and a bulging disc at L5-S1 impinging on the anterior
epidural fat and narrowing the inferior aspect of the left-
sided neural foramen.

Dr. Ehrlich reviewed plaintiffs medical records, MRI
films, his operative reports, and re-examined plaintiff on
December 5, 2018. Dr. Ehrlich initially examined
plaintiff's [*6] right shoulder on February 3, 2016, after
plaintiff had completed a full course of formal supervised
physical therapy, finding active and passive range of
motion reduced in all planes, positive Neer impingement
sign, positive Hawkins impingement test and a positive
crossarm adduction test. Dr. Ehrlich's review of plaintiff's
MRI confirmed right shoulder partial tears with
acromioclavicular  joint  arthropathy. Dr. Ehrlich
concluded that arthroscopic surgery was medically
necessary and performed surgery on March 1, 2015
during which he found an anterior labral tear and severe
glenohumeral capsular post-traumatic contracture. His
recent examination of plaintiff's right shoulder revealed
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continuing restriction in active and passive range of
motion.

Dr. Ehrlich examined plaintiff's left knee initially on
September 7, 2016 after plaintiff had commenced a
course of formal supervised physical therapy with
minimal improvement. His review of plaintiff's February
2016 left knee MRI found tears, with effusion. His
examination revealed active and passive range of
motion reduced, and positive tenderness to palpation at
the medial joint line and peripatellar area. He also noted
a positive McMurray, [*7] Steinmann bounce and
patellofemoral grind test. Dr. Ehrlich performed left knee
arthroscopy on November 22, 2016 [**5] finding a
Grade 4, out of 4, chondral injury as we 1 as tears of
both menisci. His recent examination of plaintiff's left
knee revealed reduced active and passive range of
motion, tenderness to palpation, crepitus, weakness, an
effusion, and positive provocation tests.

Dr. Ehrlich opines that plaintif's MRI and physical
examinations were consistent with traumatic internal
derangement of the right shoulder and a traumatic intra-
articular meniscal and chondral damage to the left knee
necessitating surgery. Dr. Ehrlich concludes based upon
the plaintiff's history and his objective findings that
plaintiff sustained significant and permanent injuries to
her left knee and right shoulder as a result of the
accident. Dr. Ehrlich recommends further treatment of
her traumatically induced left knee chondral injury, and
opines that she will require a left total knee replacement
in her lifetime.

Plaintiff's submissions are sufficient to raise a triable
issue of fact as to whether she sustained a permanent
consequential or significant limitation of use of her right
shoulder and left knee [*8] as a result of the subject
accident (see Liz v Munoz, 149 AD3d 646, 646-647, 53
N.Y.S.3d 276 [1st Dept 2017]). Plaintiff's orthopedic
surgeon observed tears in plaintiff right shoulder and left
knee upon his review of plaintiff's MRIs and from his
findings during arthroscopic surgeries. Furthermore, he
measured limitations in range of motion both before
surgery and over two years later and found decreased
range of motion, tenderness and weakness in both the
shoulder and knee. Finally, Dr. Ehrlich's opinion that
such injuries were traumatic in nature and casually
related to the accident is based on the plaintiff's history,
his own treatment of plaintiff, his review of the MRI films,
and his observations during surgery, and is therefore
sufficient to raise an issue of fact as to causation (see
Hayes v Gaceur, 162 AD3d 437, 438, 79 N.Y.S.3d 119
[1st Dept 2018]; Holloman v American United Transp.

Inc., 162 AD3d 423, 424, 75 N.Y.S.3d 26 [1st Dept
2018]; Barreras v Vargas, 151 AD3d 620, 621, 58
N.Y.S.3d 31 [1st Dept 2017]; Liz v Munoz, 149 AD3d at
646-647). Plaintiff was not required to demonstrate
anything further with regard to causation as the
defendant failed to establish that plaintiff's own medical
records showed [**6] evidence of degeneration (see
Aquino v Alvarez, 162 AD3d 451, 78 N.Y.S.3d 328 [1st
Dept 2018]; cf. Sanchez Oxcin, 157 AD3d 561, 562, 69
N.Y.S.3d 623 [1st Dept 2018] [plaintiff not required to
address causation with respect to cervical injury based
upon the defendant's orthopedist's opinion, because the
orthopedist's relied upon and annexed MRI reports that
failed to include any degenerative findings]). In this
regard, [*9] Dr. Buckner selectively quotes portions of
plaintiff's MRI reports and medical records without
annexing copies of such evidence and conclusory
attributes all of the findings to degeneration disease
including findings of "traumatic injuries,” normal marrow
signal, and intact ligaments. Moreover, the moving
defendant's experts acknowledge the presence of tears
in the knee and shoulder and there is no evidence of
such preexisting conditions.

However, plaintiff fails to raise a triable issue of fact as
to whether she sustained serious injuries as a result of
her alleged cervical and lumbar spine injuries and
whether such injuries were causally related to the
accident. Plaintiff submits neither quantified results of
range of motion testing or a qualitative assessment of
any limitations in use of her cervical or lumbar spine
resulting from injuries causally related to the accident,
nor evidence of recent limitations in use of her cervical
or lumbar spine to raise an issue of fact as to
permanency (see Callahan v Shekhman, 149 AD3d
454, 455, 52 N.Y.S.3d 41 [1st Dept 2017]). Indeed, a to
the neck and back, "the record is devoid of any
competent evidence of plaintiff's treatment [or the] need
for treatment' that would warrant the denial of
defendant's motion" ([*10] Rosa v Mejia, 95 AD3d 402,
404, 943 N.Y.S.2d 470 [1st Dept 2012] [changes in
original], quoting Thompson v Abbasi, 15 AD3d 95, 97,
788 N.Y.S.2d 48 [2005]).

As to her 90/180-day claim, plaintiff alleges that she was
confined to her bed and home intermittently following
the accident and for approximately two weeks following
her March 1, 2016 surgery, and that she missed
approximately two weeks of work. Plaintiff testified that
she can no longer play softball, braid hair, and that
following the accident she missed only three days of
work. Plaintiff continued to work until her March 2016
shoulder surgery after which she missed [**7] three
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and a half weeks of work. Defendant met ts prima facie
burden as to the 90/180-day claim by submitting
plaintiff's bill of particulars and deposition testimony,
where she admits that she had not been confined to her
bed and home for the requisite period of time after the
accident (see Moreira v_Mahabir, 158 AD3d 518, 519,
71 N.Y.S.3d 38 [1st Dept 2018]). Plaintiff submits no
opposition to dismissal of her 90/180-day claim.

Plaintiff did not sustain a permanent loss of use as such
loss must be total (see Oberly v Bangs Ambulance Inc.,
96 NY2d 295, 751 N.E.2d 457, 727 N.Y.S.2d 378
[2001]), and evidence of mere limitations of use are
insufficient (see Byong Yol Yi v Canela, 70 AD3d 584,
895 N.Y.S.2d 397).

Accordingly, it is

ORDERED, that the aspects of the motion of defendant
seeking summary judgment dismissing plaintiff's claims
(1) under the permanent loss of use and 90/180-day
categories [*11] of Insurance Law § 5102[d] and (2)
under the permanent consequential and significant
limitation categories of Insurance Law § 5102(d) with
respect to her cervical spine and lumbar spine are
granted; and it is further

ORDERED, that the motion of defendant is otherwise
denied.

This constitutes the decision and order of the court.
Dated: February 25, 2019
/s/ John R. Higgitt

John R. Higgitt, A.J.S.C.
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singularly, and/or in combination, failed to diagnose her
breast cancer. Defendants move for summary judgment
pursuant to CPLR § 3212, arguing that plaintiff cannot
prove either that defendants deviated from good and
acceptable medical practice or that anything defendants
did or did not do proximately caused or contributed to
plaintiff's alleged injuries. Defendants further submit,
pursuant to CPLR § 3211, that plaintiff's second cause
of action for lack of informed consent fails to state a
claim, and that plaintiff's third cause of action for plaintiff
Michael Caruso's derivative damages fails to state
claim. Finally, defendants state that plaintiff's claims
against defendants Weltz and Patel are time-barred
pursuant to CPLR § 214-a.

In opposition, plaintiff argues that plaintiff's [*2] experts'
affidavits set forth fact-specific opinions that defendants’
failure to properly diagnose plaintiff deviated from good
and acceptable [**2] standards of care. Plaintiff's
experts further aver that defendants' actions, singularly
and in combination, were a proximate cause and/or
substantial contributing factor in causing plaintiff to
sustain the unfettered progression of a palpable mass in
her right breast that ultimately resulted in a breast
cancer diagnosis.

BACKGROUND

DECISION & ORDER

GEORGE J. SILVER, J.S.C.:

In this medical malpractice action plaintiff Sandra
Caruso ("plaintiff) alleges negligence by defendants
Austin Abramson M.D., Christina Weltz, M.D., George
Hermann, M.D., Neesha S. Patel, M.D., Dubin Breast
Center, and Mount Sinai Hospital (collectively
"defendants") from September 2011 through February
24, 2014, during which plaintiff states that defendants

Plaintiff first discovered a crescent-shaped lump on her
right breast on September 17, 2011. Shortly thereatfter,
she notified defendant Abramson by email. At the time,
defendant Abramson had last seen plaintiff in his office
on September 13, 2010. During an exam performed at
that visit, plaintiff's breasts were symmetrical with no
dominant lesions, no nipple discharge, and no masses
in the axilla. A day later, defendant Abramson faxed a
copy of his mammogram report to the Westchester
Medical Group. His report noted that he had found no
mammographic evidence of malignancy.

In response to plaintiff's e-mail, defendant Abramson

Jasen Abrahamsen
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emailed her back and referred her to defendant Weltz, a
breast surgeon. On September 22, 2011, [*3] plaintiff
underwent a breast examination by defendant Weltz. In
a progress note in the Mount Sinai records, defendant
Weltz notes that plaintiff is a 41-year-old woman with a
history of bilateral mastopexy (breast lift) performed in
February 2010 who presented on September 22, 2011
for evaluation of her right breast mass that she had
detected on self-exam, one week ago, which defendant
Weltz described as a soft crescent-shaped bailotable
mass that she assumed was a cyst, which had since
resolved. Upon clinical exam, defendant Weltz noted
that plaintiff's breasts were visually normal, no
abnormalities of the skin, nipple or areola, nor any
masses in either breast. She also noted well-healed
scars from a plastic surgery mammoplasty procedure.

[**3] Defendant Weltz subsequently requisitioned a
mammogram, which was performed and interpreted by
a radiologist, defendant Patel, on September 23, 2011.
At the time of this mammogram, there was no
suspicious underlying mass. Nevertheless, defendant
Patel recommended bilateral breast ultrasounds for a
more complete evaluation. These were done on
September 26, 2011 and also interpreted by defendant
Patel. No abnormality was visualized.

Plaintiffs next [*4] visit to defendant Abramson was on
September 28, 2011. Defendant Abramson performed a
physical exam that was ordinary and inconspicuous.
Plaintiff was to return to defendant Abramson in one
year. A bilateral breast ultrasound was performed on
April 27, 2012, and was interpreted by defendant
Hermann, a radiologist. There was no sign of
malignancy when compared to the previous study.

The next visit to defendant Abramson was on January 9,
2013. Defendant Abramson noted that the physical
exam was once again ordinary and inconspicuous. He
also noted that a mammogram from September 2011
had been negative. A breast sonogram in April 2012
had been normal. Plaintiff was to follow up in one year.

On February 22, 2013, a routine bilateral screening
mammogram was done for defendant Abramson and
interpreted by defendant Patel. There were no
significant findings and the impression was a benign
exam.

Plaintiff's next office visit to defendant Abramson
occurred a year later, on February 24, 2014. At that
appointment, defendant Abramson palpated a 1.5 cm
firm mobile mass in plaintiff's right breast. Based on his
finding, defendant Abramson sent plaintiff to New York

Medical Imaging for a mammogram and [*5] sonogram
that same day. A mammogram and sonogram were
subsequently performed, revealing a 1.7 cm solid mass
and an adjacent 1 cm lesion suspicious for malignancy.
Plaintiff was subsequently diagnosed with breast
cancer.

[**4] ARGUMENTS

Defendants argue that judgment in their favor is
warranted because plaintiff has failed to show that they
were negligent and that this negligence was the
proximate cause of her injury. Defendants further
contend that plaintiff cannot maintain a cause of action
for lack of informed consent, because plaintiff has failed
to show that there was a physical violation of the
integrity of plaintiff's body. Without such a violation or
invasion, defendants submit that a cause of action for
lack of informed consent cannot be maintained.
Defendants also aver that in order for co-plaintiff
Michael Caruso to maintain a derivative cause of action
for damages based on injuries to his wife, plaintiff, his
wife must have a valid cause of action for personal
injury to herself. Assuming that plaintiff's claims are
dismissed, defendants submit that plaintiff Michael
Caruso's claims must be dismissed as a matter of law.
Finally, defendants aver that co-plaintiff failed to
commence [*6] a medical malpractice suit against
defendants Weltz and Patel within the requisite two
years and six-months statute of limitation.

In support of the instant motion, defendants have
submitted the expert affidavit of
Obstetrician/Gynecologist Gary Mucciolo, M.D., who
opines that there was no negligence on the part of
defendants Weltz and Abramson in their treatment of
plaintiff, and that no act on the part of these defendants
caused or contributed to her alleged injury. Defendants
have also submitted the expert affidavit of breast
surgeon Dana O. Monaco, M.D., who concurs with Dr.
Mucciolo's opinion that there was no negligence on the
part of defendants Weltz and Abramson, and that no act
on the part of these defendants caused or contributed to
plaintiff's alleged injury. Significantly, defendants
underscore Dr. Monaco's assessment that the nature of
the cancer that plaintiff was diagnosed with in February
2014 was such that it could not have been present in
September 2011.

[**5] Defendants have also submitted the expert
affidavit of radiologist Thomas M. Kolb, M.D., who
opines that there was no negligence in the interpretation
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of the mammograms and ultrasounds in issue in this
lawsuit, and [*7] that no act on the part of defendant
radiologists Hermann or Patel caused or contributed to
any alleged injury to plaintiff. Dr. Kolb has reviewed and
compared all of the films in question and attests that
there was nothing suspicious on any of the films prior to
February 2014 at which time the cancer was diagnosed.

Defendants have also submitted the affidavits of
defendants Weltz, Abramson, Hermann, and Patel.
Each of these defendants recounts his or her care of
plaintiff and attests that all of the care rendered to
plaintiff by himself or herself was rendered in
accordance with good and accepted medical practice or
radiological practice.

Defendants further argue that there is no allegation in
the case that any specific act or omission by any
member of the staff of defendant Mount Sinai Hospital
other than the individual defendants resulted in any
injury to the plaintiff. As such, defendants argue that if
the individual defendants are found to be entitled to
summary judgment, then the same must be granted to
defendant Mount Sinai Hospital in the absence of any
specific claims of negligence against it.

Moreover, defendants emphasize that it is well-settled
that for a plaintiff to recover [*8] damages based on the
failure to obtain an informed consent, she must
establish that there was an unconsented affirmative
violation of her physical integrity (see Janeczko v.
Russell, 46 AD3d 324, 848 N.Y.S.2d 44 [1st Dept.
2007]["A failure to diagnose cannot be the basis of a
cause of action for lack of informed consent unless
associated with a diagnostic procedure that " involve[s]
invasion or disruption of the integrity of the body"] see
also Public Health Law § 2805-d[2][b]; Sample v. [**6]
Levada, 8 AD3d 465, 779 N.Y.S.2d 96 [2004]; Schel v.
Roth, 242 AD2d 697, 698, 663 N.Y.S.2d 609 [1997]).
Defendants argue that the instant case involves an
alleged failure to diagnose breast cancer. Absent from
the pleadings, in defendants' estimation, is any
allegation of any violation of the plaintiff's bodily
integrity.

Defendants further submit that Plaintiff Michael Caruso's
cause of action against the defendants for loss of
services, society, companionship and consortium is
entirely derivative of his wife's claims, and therefore
must be dismissed as a matter of law upon dismissal of
plaintiff's causes of action (see Maddox v. City of New
York, 108 AD2d 42, 487 N.Y.S.2d 354 [2d Dept 1985],
off d 66 N.Y.2d 270, 487 N.E.2d 553, 496 N.Y.S.2d 726

1985)).

Finally, defendants submit that defendant Weltz saw
plaintiff only on September 22, 2011, as she attests in
her affidavit. For any action against her to be timely, the
summons and complaint had to have been [*9] filed
within two years and six months thereafter, or not later
than March 22, 2014. This action was commenced by
the filing of the summons and complaint more than three
years later, on October 21, 2014. Inasmuch as the
action as to defendant Weltz was not timely commenced
in accordance with CPLR § 214-a, defendants argue
that it must be dismissed as time-barred.

Similarly, defendants highlight that defendant Patel
interpreted mammograms on September 23, 2011 and
an ultrasound on September 26, 2011, again more than
three years prior to the filing of the summons and
complaint on October 21, 2014. For any action against
her to be timely, the summons and complaint had to
have been filed no later than March 26, 2014, which it
was not.

Although defendant Patel interpreted a routine
mammogram on February 22, 2013, defendants argue
that this act did not constitute continuous treatment such
as to extend the statute of limitations. Indeed,
defendants submit that this mammogram was
performed at the direction of [**7] defendant Abramson
in conjunction with the plaintiff's routine annual physical
examination. Where diagnostic services are discrete
and intermittent, they do not constitute continuous
treatment (see [*10] Massie v. Crawford, 78 NY2d 516,
583 N.E.2d 935, 577 N.Y.S.2d 223 [1991] ["Routine
examinations of a patient who appears to be in good
health or diagnostic examinations, even when
conducted repeatedly over a period of time, are not 'a
course of treatment™]).

Defendants argue that defendant Patel's interpretation
of the routine screening mammogram on February 22,
2013 was a discrete exam taken only to ascertain the
state of her condition on her return to defendant
Abramson for her routine annual examination. As such,
defendants submit that it does not constitute continuous
treatment such as to extend the statute of limitations,
thereby making the claims against defendant Patel time-
barred.

In opposition, plaintiff submits that defendants' experts'
findings are not sustained by the evidence, much of
which plaintiff argues the experts overlooked, or failed to
analyze. Indeed, plaintiff asserts that the affidavits of Dr.
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Mucciolo, Dr. Monaco, and Dr. Kolb are conclusory and
are not related to the radiologist reports, the medical
records and the deposition testimony. With respect to
the deposition testimony, plaintiff specifically avers that
she repeatedly told defendants that the "lump" for which
she sought out treatment was always present. As such,
the defense [*11] experts "opinions" are unreliable,
invalid and should not be considered. In support of this
position, plaintiff refers to plaintiff's expert affidavit
wherein it is observed that "it is preposterous for the
defendants to take the position that the lump resolved
especially in light of the fact that according to plaintiff's
testimony, that the lump never went away." In plaintiff's
expert's view, the presence of a visible mass on
plaintiff's body that escaped defendants notice and
consequently was not noted by defendants' experts,
invalidates defendants' motion. Plaintiff further submits
that because the [**8] defendant physicians are
interested witnesses, their credibility should rightfully be
questioned by this court.

Finally, plaintiff argues that defendants' contention that
plaintiffs’ claims against defendants Weltz and Patel are
time-barred is unsupported by the record. Contrary to
defendants' position, plaintiff submits that defendant
Weltz had contact with plaintiff after requisitioning a
mammogram, even if that contact did not include
physical contact. Indeed, plaintiff submits that defendant
Weltz received a report of an ultrasound that she shared
with plaintiff on April 27, 2012, [*12] and reviewed as
later as November 20, 2013. With respect to defendant
Patel, plaintiff argues that defendant Patel cannot limit
her liability to events in April 2012 based on the fact that
plaintiff was requisitioned for a follow-up ultrasound that
was interpreted by another physician. Relying on
Ganapolskaya v. V.I.P. Medical Assocs., 221 AD2d 59,
62-63, 644 N.Y.S.2d 735 (1st Dept. 1996), plaintiff
argues that "continuing treatment by one will be imputed
to the other in the presence of an agency relationship."
In plaintiff's view, after an April 27, 2012 ultrasound,
defendant Patel continued her participation in the
diagnostic care and treatment of plaintiff, thereby
obviating any argument that plaintiff's claims against
defendant Patel are time-barred.

In reply, defendants note plaintiff's failure to oppose that
portion of defendants' motion asking this court to
dismiss plaintiff's second cause of action for lack of
informed consent. Defendants also note plaintiff's lack of
opposition to defendant Mount Sinai Hospital's
argument that in the absence of any specific claims
against it, it is entitled to summary judgment if the
individual physicians are granted summary judgment.

Defendants also observe plaintiff's failure to discredit
their argument that if plaintiff's claim [*13] for personal
injury is dismissed, co-plaintiff Michael Caruso's
derivative claim must also be dismissed.

[**9] Defendants also argue in reply that plaintiff's
opposition papers, taken as a whole, do not raise a
triable issue of fact sufficient to defeat summary
judgment for each defendant. Defendants aver that
plaintiff's assertion that she continually complained to
defendants that she felt a lump in her breast after first
having undergone examinations in September 2011 is
not supported by credible evidence. Notably, defendants
mention that as a radiologist, defendant Patel only
interpreted the September 2011 mammograms and
ultrasound, and did not physically examine plaintiff.
Furthermore, defendants note that in her personal
affidavit, plaintiff contends that when she went to
defendant Weltz's office, she "was unable to feel the
lump" but she "made it very clear to Dr. Weltz that the
lump was not gone, but simply difficult to find."
Defendants argue that plaintiff does not explain how she
knew the lump was not gone, notwithstanding that she
could not find it, and notwithstanding that she had had a
lump several years earlier that had spontaneously
resolved. Furthermore, even if her concerns [*14] were
voiced, defendants note that plaintiff cannot account for
defendants Abramson and Weltz's inability to find a
mass upon physical examination as well as defendant
Patel's failure to observe a mass on the mammogram
results that she interpreted. Moreover, defendants
contend that plaintiff's statement in her affidavit in
opposition to the motion for summary judgment that "at
all of my appointments | did tell my physicians that the
lump was still present, but that sometimes it was difficult
to find," is contradicted by her deposition testimony.
According to her deposition testimony, plaintiff did not
remember whether or not she discussed a complaint
about an on-going lump at her one and only office visit
with defendant Abramson between September 2011
and February 2014. Because plaintiff's experts' findings
are predicated on plaintiff's contradictory statements
about the presence of a lump on her breast, defendants
reiterate that the findings are discredited and should be
discounted by this court.

[**10] DISCUSSION

To prevail on summary judgment in a medical
malpractice case, a physician must demonstrate that he
did not depart from accepted standards of practice or
that, even if he did, he did [*15] not proximately cause
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the patient's injury (Rogues v. Noble, 73 AD3d 204, 206,
899 N.Y.S.2d 193 [1st Dept. 2010]). In claiming
treatment did not depart from accepted standards, the
movant must provide an expert opinion that is detailed,
specific and factual in nature (see e.g., Joyner-Pack v.
Sykes, 54 AD3d 727, 729, 864 N.Y.S.2d 447 [2d Dept.
2008]). The opinion must be based on facts in the
record or personally known to the expert (Roques, 73
AD3d at 206). The expert cannot make conclusions by
assuming material facts which lack evidentiary support
(id.). The defense expert's opinion should state "in what
way" a patient's treatment was proper and explain the
standard of care (Ocasio-Gary v. Lawrence Hosp., 69
AD3d 403, 404, 894 N.Y.S.2d 11 [1st Dept. 2010)).
Further, it must "explain 'what defendant did and why"
(id. quoting Wasserman v. Carella, 307 AD2d 225, 226,
762 N.Y.S.2d 382 [1st Dept. 2003]).

Once defendant makes a prima facie showing, the
burden shifts to the plaintiff "to produce evidentiary proof
in admissible form sufficient to establish the existence of
material issues of fact which require a trial of the action"
Alvarez v. Prospect Hosp., 68 NY2d 320, 324, 501
N.E.2d 572, 508 N.Y.S.2d 923 [1986]). To meet that
burden, a plaintiff must submit an expert affidavit
attesting that defendant departed from accepted
medical practice and that the departure proximately
caused the injuries (see Roques, 73 AD3d at 207).
"Summary judgment is not appropriate in a medical
malpractice action where the parties adduce conflicting
medical expert opinions" Elmes v. Yelon, 140 A.D.3d
1009, 34 N.Y.S.3d 470 [2nd Dep't 2016] [citations and
internal quotation marks omitted]). [*16] Instead, the
conflicts must be resolved by the factfinder (id.).

[**11] However, the First Department noted in
Oestreich v. Present, et al., 50 AD3d 522, 857 N.Y.S.2d
79 [1st Dept. 2008]) that where a plaintiff's expert
opinion is based on erroneous facts, such an opinion
does not raise a triable issue of fact. This principle has
been noted in several cases (see Ramirez v. Columbia-
Presbyterian Medical Center, 16 AD3d 238, 790
N.Y.S.2d 606 [1st Dept. 2005][plaintiffs expert
affrmation was flawed by its misstatements of the
evidence and its unsupported assertions]; Wong v.
Goldbaum, 23 AD3d 277, 805 N.Y.S.2d 47 [1st Dept.
2005][expert's opinion has no probative force where the
expert's ultimate assertions are speculative or
unsupported by any evidentiary foundation]; Coronel v.
New York City Health and Hospitals Corporation, 47
AD3d 456, 848 N.Y.S.2d 876 [1st Dept. 2008] [plaintiffs
failed to raise a triable issue of fact as their expert's
affirmation set forth general conclusions, misstatements

of evidence and unsupported assertions, which were
insufficient to demonstrate that defendants failed to
comport with accepted medical practice, or that any
such failure was the proximate cause of plaintiffs
injuries]).

Moreover, as defendants note, affidavits in support of or
in opposition to motions for summary judgment cannot
be " tailored" to avoid the consequences of prior
deposition testimony. In Sunshine Care Corn. V.
Warrick, 100 AD3d 981, 957 N.Y.S.2d 122 [2d Dept.
2012], the Second Department reversed a trial court's
findings where the claims made by the defendant in her
affidavit in opposition to [*17] the plaintiff's motion for
summary judgment were ‘“contrary to her prior
deposition testimony, and we reject them as an attempt
to create feigned issues of fact designed to avoid the
consequences of the earlier testimony." Similarly, in
Soussi v. Gobin, 87 AD3d 580, 928 N.Y.S.2d 80 (2nd
Dept. 2011), the Second Department upheld the trial
court's granting of summary judgment to one of the
defendants, noting that "the plaintiff's affidavit, in which
she contradicted her deposition testimony ... was an
attempt to raise a feigned issue of fact ... and, thus,
insufficient to defeat summary judgment.”

[**12] Here, defendant set forth a prima facie case in
favor of dismissal, as evidenced by the submission of
defendants' medical records, defendants' personal
affidavits attesting to their own treatment of plaintiff and
further attesting that their care was in accordance with
good and acceptable medical practice. Additionally,
defendants' experts' affidavits each attest to the good
care of defendants within the requisite fields of
expertise, and provide support for the contention that
nothing each defendant did or did not do caused any
injury to plaintiff. The affidavits are detailed and
predicated upon ample evidence within the record. As
defendants have made [*18] prima facie showing, the
burden shifts to plaintiff.

To defeat summary judgment, plaintiff has produced a
personal affidavit in which she contends that she
continued to feel a lump in her breast after having
undergone examinations by defendant Abramson and
defendant Weltz in September 2011. This affidavit is
critical to plaintiffs argument, as it informs plaintiff's
claim that defendants ignored or incompetently
neglected to find a lump on her breast between
September 2011 and February 2014. Plaintiff's self-
serving affidavit, however, is contradicted by her
deposition testimony, wherein plaintiff did not remember
whether or not she discussed a complaint about an on-
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going lump at her only follow-up office visit with
defendant Abramson between September 2011 and
February 2014. As such, plaintiff's affidavit is "tailored"
to avoid the consequences of her prior deposition
testimony (Sunshine, supra, 100 AD3d 981).
Notwithstanding plaintiff's affidavit, no other evidence in
the record supports the contention either that plaintiff's
lump remained or that plaintiff continued to complain
about the lump to her physicians. Rather, there is ample
evidence to the contrary. Notably, plaintiff could not
have complained about [*19] her lump to some of the
physicians, because those physicians merely
interpreted the results of plaintiff's mammogram, and did
not perform physical examinations. For instance,
defendant Patel only interpreted the September 2011
[**13] mammograms and ultrasound, and did not
physically examine plaintiff. The same applies to
defendant Hermann. Additionally, defendants Abramson
and Weltz's inability to find a mass upon physical
examination of plaintiff is supported by mammograms
they requisitioned that came to the conclusion that there
was no mass on plaintiffs breast. Because plaintiff's
experts' findings are predicated on statements about the
presence of a lump on her breast that is unsupported by
evidence in the record, such findings do not raise a
triable issue of fact (Oestreich, supra, 50 AD3d 522).

Separately, plaintiff's claims to recover damages based
on the failure to obtain informed consent are without
merit, as plaintiff has not established that there was an
unconsented affirmative violation of her physical
integrity (see Janeczko, supra, 46 AD3d 324).

Moreover, as plaintiff's claims lack merit and fail to raise
issues of triable fact, co-plaintiff Michael Caruso cannot
maintain a derivative cause of action for damages
based on injuries [*20] to his wife (see Maddox v. City
of New York, 108 AD2d 42, 487 N.Y.S.2d 354 [2d Dept
1985], aff d 66 N.Y.2d 270, 487 N.E.2d 553, 496
N.Y.S.2d 726 [1985]).

Similarly, as summary judgment is warranted as to the
individual defendants, and as plaintiff has failed to make
separate and specific claims against defendant Mount
Sinai Hospital, summary judgment is warranted as to
defendant Mount Sinai Hospital.

As summary judgment is warranted, the court will not
address defendants' additional argument that plaintiff's
claims as to defendants Weltz and Patel are time-
barred.

Based on the foregoing, it is hereby ORDERED that
defendants' motion for summary judgment is GRANTED

in its entirety, and all claims in this action are dismissed.
The Clerk is directed to enter judgment in favor of
defendants.

This constitutes the decision and order of the court.
March 23, 2018
/sl George J. Silver

HON. GEORGE J. SILVER

End of Document
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Opinion

DECISION and ORDER

Plaintiffs commenced this action alleging they sustained
injuries as a result of a motor vehicle accident which
occurred on September 29, 2012. Plaintiff Roberto
Stewart alleged he sustained injuries to his neck and

back; Plaintiff Dwaine Collins alleged he sustained
injuries to his neck, back and right knee, .

After discovery Defendants VICTOR M. DELACRUZ,
JR. and DIHANA PENN-GARCIA, joined by Third Party
Defendants GEORGINA CEPIN, MAXIMO LOPEZ,
SALVATORE MELI and DUO COLONY FUEL OIL CO.,,
move for an order granting summary judgment and
dismissing Plaintiff ROBERTO STEWART'S complaint
for failure to [**2] satisfy the serious injury threshold
under Insurance Law §5102(d). In support of summary
judgment Defendants submitted the medical affirmations
of doctors Arnold T. Berman, a Board Certified
Orthopedist, and David A. Fisher, a Licensed
Radiologist.

ROBERTO STEWART:

Dr. Berman conducted an orthopedic evaluation on Jan.
17, 2015. Berman conducted range of motion testing of
the cervical and thoracic spines, both shoulders and
knees; he found normal ranges in all of these body
parts. Berman found no tenderness to palpation and no
spasm to the cervical [*2] and thoracic spines, and no
pain on range of motion in the testing of the cervical and
thoracic spines and shoulders. Grip and motor strength
testing of the hands was normal and bilateral. Muscle
testing of the shoulders was normal. He reported no
tenderness, swelling or effusion on both knees. Berman
diagnosed Plaintiff with "cervical and lumbar spine/strain
resolved with no residuals and no aggravation of pre-
existing discogenic disease." Berman discussed the
cervical and lumbar MRIs; he opined that their findings
were "consistent with a resolved soft tissue injury,
lumbar and cervical strain." Berman concluded that
Plaintiff "can participate in all activities of daily living . .
he was unemployed at the time of accident and remains
unemployed at the time of the exam."

Dr. Fisher reviewed the lumbar and cervical MRIs, both
performed on 11/4/2012 five weeks post-accident.

Jasen Abrahamsen
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Fisher reported that the lumbar MRI was normal with
"no disc herniations ... [and] no radiographic evidence of
traumatic or casually related injury." Fisher reported that
the cervical MRI indicated "mild degenerative changes,
most pronounced at C4/5, C5/6 and C6/7 levels." He
found "no disc herniations ... [and] no [*3] radiographic
evidence of traumatic or casually related injury."

* k k k

The issue of whether a claimed injury falls within the
statutory definition of a "serious injury" is a question of
law for the courts which may be decided on a motion for
summary judgment. See Licari v. Elliott, 57 N.Y.2d 230,
237, 441 N.E.2d 1088, 1091, 455 N.Y.S.2d 570, 573
(1982). This court finds that Defendants met their initial
burden of proof that Plaintiff ROBERT STEWART did
not sustain a "serious injury." Once a defendant sets
forth a prima facie case that the claimed injury is not
serious, the burden shifts to the plaintiff to demonstrate,
by the submission of objective proof, that there are
substantial triable issues of fact as to whether [**3] the
purported injury was serious. See Toure v. Avis Rent A
Car Sys., 98 N.Y.2d 345, 746 N.Y.S.2d 865, 774 N.E.2d
1197 (2002); Rubensccastro v. Alfaro, 29 A.D.3d 436,
437,815 N.Y.S.2d 514, 515 (1st Dep't 2006).

In opposition to summary judgment, Plaintiff ROBERTO
STEWART submitted, inter alia, a medical affirmations
by Ali Guy, a specialist in Physical Medicine and
Rehabilitation, who first examined him on Oct. 10, 2012
and found restrictions contemporaneously with the
accident of 9/29/12. Dr. Guy treated Plaintiff through
December 2013 and recently examined Plaintiff on July
16, 2015; Dr. Guy maintains that Plaintiff suffered
permanent injuries to his neck and back as a result of
the accident. Plaintiff also submitted the [*4] affirmation
of Thomas M. Kolb, Licensed Radiologist, who
conducted and interpreted the MRI studies of the
cervical and lumbar spines. Finally, Plaintiff submitted
copies of his physical therapy records, which included
lumbar epidural injections.

After consideration of Plaintiff's submission, the Court
finds that the differing and/or contradictory medical
opinions expressed by the parties' respective doctors
raise issues of fact and credibility which should be
determined by the trier of fact. Consequently, the Court
holds that although defendants met their initial burden,
plaintiff's submission raised material issues of fact and
credibility as to whether he sustained a "significant
limitation of use of a body function or system," and/ or
"permanent consequential limitation of use of a body

organ or member." At this juncture the court declines to
dismiss these claims as matter of law. Pommells v.
Perez, 4 N.Y.3d 566, 577, 797 N.Y.S.2d 380, 386-387,
830 N.E.2d 278, 284-285 (2005); and see Victor
Pantojas v. Lajara Auto Corp., 117 A.D.3d 577, 986
N.Y.S.2d 87 (1st Dept. 2014) (plaintiff's physical therapy
records, submitted by defendants, showing that he
began physical therapy five days after the accident
provides contemporaneous evidence of injures). Any
claim that Plaintiff failed to explain a gap in treatment is
similarly deferred to the trier [*5] of fact. Cf. Deloris
Browne v. Joseph Covington, 82 A.D.3d 406, 918
N.Y.S.2d 36 (1st Dept. 2011) (Plaintiff offered sufficient
explanation for gap in treatment in that her no fault
benefits were denied).

However, the Court finds that Plaintiff failed to meet his
burden of rebuttal regarding the 90/180 claim, i.e., that
he suffered "a medically determined injury or [**4]
impairment of a non-permanent nature which prevents
the injured person from performing substantially all of
the material acts which constitute such person's usual
and customary daily activities for not less than ninety
days during the one hundred eighty days immediately
following the occurrence of the injury or impairment.”
Here, Plaintiff was unemployed at the time of the
accident through at least January 2015 when Dr.
Berman examined him.

For the foregoing reasons, Defendant's motion for
summary judgment dismissing the complaint for
Plaintiff's failure to meet the "serious injury" threshold of
Insurance Law 85102(d) is granted solely to the extent
that Plaintiff's 90/180 claim is dismissed, as that claim
was not medically substantiated. Defendants' motion is
otherwise denied, as herein above described.

Dated: June 2, 2016
/sl Julia | Rodriguez

Hon. Julia | Rodriguez, .J.S.C.

End of Document
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Opinion

DECISION/ORDER

Upon the foregoing papers, and after reassignment of
this matter from Justice Norma Ruiz on September 8,
2015, Defendant, Hector Quinones, seeks an Order
granting summary judgment dismissing Plaintiff's
Complaint for failure to satisfy the serious injury
threshold under Insurance Law §85102(d).

This is an action to recover for personal injuries
allegedly sustained as a result of a motor vehicle
accident which occurred on August 20, 2011, at or near
the intersection of Pelham Parkway and Stillwell

Avenue, in the County of Bronx, City and State of New
York.

On December 5, 2013, the Plaintiff appeared for an
orthopedic examination conducted by Defendant's
appointed physician Dr. Arnold T. Berman. Upon
examination and review of Plaintiff's medical records,
Dr. Berman determined that Plaintiff suffered cervical
and lumbar spine strain and sprain, bilateral knees
strain and sprain and right shoulder strain and sprain, all
[**2] of which had resolved at the time of the
examination. Dr. Berman finds full range of motion in
Plaintiffs cervical and thoracolumbar spine with no
tenderness or spasm as well as full range of motion in
Plaintiffs bilateral shoulders, elbows, [*2] wrists, hands,
hips, knees, ankles and feet with no tenderness or
swelling. Dr. Berman finds no aggravation of a
preexisting condition and opines that Plaintiff reached
maximum medical improvement. With regard to
Plaintiffs cervical MRI performed on October 2, 2011,
Dr. Berman states that it revealed small bulging disc
changes at C6-7 which pre-existed the accident in
guestion and did not correlate with Plaintiff's normal
clinical examination. With regard to Plaintiffs lumbar
MRI performed on October 2, 2011, Dr. Berman reports
that it revealed herniated disc and foraminal narrowing
changes at L5-S1 which pre-existed the accident in
guestion and did not correlate with Plaintiffs normal
clinical examination. Dr. Berman finds no evidence of
any radiculopathy radiologically or clinically. With regard
to Plaintiffs right shoulder MRI performed on September
30, 2011, Dr. Berman reports that it revealed a partial
rotator cuff tear. Dr. Berman notes that the findings of
partial medial meniscal tear and ACL tear in Plaintiffs
right and left knee MRIs, combined with the clinical
presentation, reveal that arthroscopic surgery is not
indicated. Dr. Berman further notes that Plaintiff can
participate [*3] in all activities of daily living and work at
his regular employment as a bus driver, full time without
restrictions.

This Court has read the Affirmed medical reports from
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Plaintiffs treating physicians, Dr. Joyce Goldenberg, Dr.
Richard Seldes and radiologists Dr. Thomas Kolb and
Dr. Jacob Lichy, as well as the certified records from
Central Park Physical Medicine and Rehabilitation, P.C.,
all presented by Plaintiff.

Any reports, Affirmations or medical records not
submitted in admissible form were not considered for
the purpose of this Decision and Order. See: Barry v.
Arias, 94 A.D.3d 499, 942 N.Y.S.2d 57 (1st [**3] Dept.
2012).

Under the "no fault" law, in order to maintain an action
for personal injury, a plaintiff must establish that a
"serious injury" has been sustained. Licari v. Elliott, 57
N.Y.2d 230, 441 N.E.2d 1088, 455 N.Y.S.2d 570 (1982).
The proponent of a motion for summary judgment must
tender sufficient evidence to the absence of any
material issue of fact and the right to judgment as a
matter of law. Alvarez v. Prospect Hospital, 68 N.Y.2d
320, 501 N.E.2d 572, 508 N.Y.S.2d 923 (1986);
Winegrad v. New York University Medical Center, 64
N.Y.2d 851, 476 N.E.2d 642, 487 N.Y.S.2d 316 (1985).
In the present action, the burden rests on Defendants to
establish, by submission of evidentiary proof in
admissible form, that Plaintiff has not suffered a "serious
injury." Lowe v. Bennett, 122 A.D.2d 728, 511 N.Y.S.2d
603 (1st Dept. 1986) aff'd 69 N.Y.2d 700, 504 N.E.2d
691, 512 N.Y.S.2d 364 (1986). Where a defendant's
motion is sufficient to raise the issue of whether a
"serious injury" has been sustained, [*4] the burden
then shifts and it is incumbent upon the plaintiff to
produce prima facie evidence in admissible form to
support the claim of serious injury. Licari, supra; Lopez
v. Senatore, 65 N.Y.2d 1017, 484 N.E.2d 130, 494
N.Y.S.2d 101 (1985). Further, it is the presentation of
objective proof of the nature and degree of a plaintiffs
injury which is required to satisfy the statutory threshold
for "serious injury". Therefore, simple strains and even
disc bulges and herniated disc alone do not
automatically fulfil the requirements of Insurance Law
85102(d). See: Cortez v. Manhattan Bible Church, 14
A.D.3d 466, 789 N.Y.S.2d 117 (1' Dept. 2004). Plaintiff
must still establish evidence of the extent of his
purported physical limitations and its duration. Arjona v.
Calcano, 7 A.D.3d 279, 776 N.Y.S.2d 49 (1st Dept.

2004).

In the instant case Plaintiff has demonstrated by
admissible evidence an objective and quantitative
evaluation that he has suffered significant limitations to
the normal function, purpose and use of a body organ,
member, function or system sufficient to raise a material

issue of fact for determination by a jury. Further, he has
demonstrated by admissible evidence the extent and
duration of his physical limitations sufficient to allow this
action to be presented to a trier of [**4] facts. The role
of the court is to determine whether bona fide issues of
fact exist, and not to resolve issues of credibility.
Knepka v. Tallman, 278 A.D.2d 811, 718 N.Y.S.2d 541
(4th Dept. 2000). The [*5] moving party must tender
evidence sufficient to establish as a matter of law that
there exist no triable issues of fact to present to a jury.
Alvarez v. Prospect Hospital, 68 N.Y.2d 320, 501
N.E.2d 572, 508 N.Y.S.2d 923 (1986). Based upon the
exhibits and deposition testimony submitted, the Court
finds that Defendant has not met that burden. However,
based upon the medical evidence and testimony
submitted, Plaintiff has not established that he has been
unable to perform substantially all of his normal
activities for 90 days within the first 180 days
immediately following the accident and as such is
precluded from raising the 90/180 day threshold
provision of the Insurance Law.

Therefore it is

ORDERED, that Defendant Hector Quinones' motion for
an Order granting summary judgment dismissing
Plaintiffs Complaint for failure to satisfy the serious
injury threshold under Insurance Law 85102(d) is
granted to the extent that Plaintiff is precluded from
raising the 90/180 day threshold provision of the
Insurance Law.

The above constitutes the Decision and Order of this
Court.

Dated: December 1, 2015
/sl Ben R. Barbato

Hon. Ben R. Barbato, A.J.S.C.

End of Document
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[**1] SHAWN DAVIS and SHERRYLIN FORDE,
Plaintiffs, -against- JIMA TAXI, INC., KINGSLEY E.
AKWABOA, THE CITY OF NEW YORK, THE NEW
YORK CITY DEPARTMENT OF TRANSPORTATION,
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and SUNG W. SUN, Defendants. Index No.
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motion, alleged accident, plaintiffs’, Lease, permanent
loss, submits, driven

Judges: [*1] Hon. Kathryn E. Freed, J.S.C.

Opinion by: Kathryn E. Freed

Opinion

DECISION/ORDER

KATHRYN E. FREED, J.S.C.:

In this personal injury action, defendants JMA Taxi, Inc.
and Kingsley E. Akwaboa move, pursuant to CPLR
3212, for summary judgment dismissing the complaint
and all cross claims against them on the ground that
neither plaintiff Shawn Davis nor plaintiff Sherrylin Forde
sustained a "serious injury" as defined by Insurance
Law 85102(d). Defendants the City of New York ("the
City"). The New York City Department of Transportation
("the DOT"), Jeannette Sounds, Honda Lease Trust,
Inc. ("Honda") and Sung W. Sun cross-move for

summary judgment dismissing the [**2] complaint and
all cross claims against them on the same ground.
Honda also cross-moves for summary judgment
dismissing all cross claims against it by JMA and
Akwaboa on the ground that the claims are barred by
the Graves Amendment, 49 USCA § 30106. Plaintiffs
oppose the motions. After oral argument and
consideration of the parties' papers and the relevant
statutes and case law, this Court grants the motion and
cross motions only to the extent that plaintiffs' 90/180-
day claim is dismissed, and the motion and cross
motions are otherwise denied.

Factual and Procedural Background:

This case, arising from an automobile [*2] accident
which occurred on March 8, 2011 on the northbound
FDR Drive at East 6th Street in Manhattan, was
commenced on April 10, 2012. Ex. Al In their
complaint, plaintiffs alleged that, at the time of the
incident, Davis was driving a vehicle in which Forde was
a passenger when it was involved in an accident with a
vehicle owned by JMA and driven by Akwaboa, a
vehicle owned by defendants the City and/or DOT and
operated by defendant Sounds?, and another vehicle
owned by Honda and driven by Sun. Ex. A. As a result
of the incident, plaintiffs each alleged that they
sustained a "serious injury" as defined by Insurance

Law 85102(d). Ex. A.

JMA and Akwaboa joined issue by service of their
verified answer on May 30, 2012. Ex. A. Honda and Sun
joined issue by service of their verified answer on June
14, 2012. Ex. A to Cross-Motion By Honda and Sun.

1Unless otherwise noted, all references are to the exhibits
annexed to the motion for summary judgment by JMA Taxi
and Akwaboa.

2 Although the notice of motion spells this defendant's name
"Sounds", it is spelled "Saunds" in the complaint.
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The City's answer is not annexed as an exhibit to any of
the [**3] moving papers.

In plaintiffs' bill of particulars, plaintiff Davis alleges [*3]
that, as a result of the alleged incident, he sustained a
tear of the posterior horn of the medial meniscus and a
tear and hematoma in the medial head of the
gastronemius of his right knee; a tear of the anterior
labrum of the right shoulder; and disc herniations at C2-
C7, with impingement on the spinal cord at C3-C4; and
a herniated disc at L5-S1. Ex. B, at par. 14. Plaintiff
Forde alleges that she sustained a tear of the anterior
labrum of the left shoulder and bulging discs at L3-L4,
L4-L5, and L5-S1. Ex. B, at par. 14. Both Davis and
Forde allege that they were confined to bed for an
unspecified "period of months following the date of the
accident." Ex. B, at par. 18. Plaintiffs both claim that, as
a result of the alleged accident, they sustained

a permanent loss of use of a body organ, member,
function or system; a permanent consequential
limitation of use of a body organ or member; a
significant limitation of use of a body function or
system; and a medically determined injury o[r]
impairment of a non-permanent nature which
prevented him from performing substantially all of
the material acts which constituted his [and her]
usual and customary daily activities for not less
than 90 days [*4] during the 180 days immediately
following the occurrence complained of.
Ex. B, at par. 11.

Defendants JMA and Akwaboa now move, pursuant to
CPLR 3212, for summary judgment dismissing the
complaint and all cross claims asserted against them on
the ground that neither plaintiff sustained a "serious
injury" as defined by Insurance Law section 5102(d).
The City and Sounds, as well as Honda and Sun, cross-
move for the same relief based on the arguments and
evidence submitted by JMA and Akwaboa. Honda also
cross moves for summary judgment dismissing the
cross claims asserted against it by JMA and Akwaboa
on the ground that the claims [**4] against it are barred
by the Graves Amendment, 49 USCA § 30106.

The Parties' Contentions:

In support of their motion for summary judgment, JMA
and Akwaboa argue that neither plaintiff sustained a
"serious injury" within the meaning of Insurance Law §
5102(d). Specifically, they assert that plaintiffs failed to
establish that they sustained a permanent injury or

significant limitation as a result of the alleged accident.
Further, JMA and Akwaboa assert that plaintiff's failed to
establish that, as a result of the alleged accident, they
were unable to perform substantially all of their usual
activities for 90 out of the 180 days following the alleged
incident. [*5]

The City and Sounds adopt the arguments and
evidence submitted by JMA and Akwaboa in support of
their cross motion for summary judgment.

In support of that branch of their cross motion seeking
summary judgment dismissing the complaint and all
cross claims based on plaintiffs' failure to establish that
they sustained a "serious injury™, Honda and Sun also
adopt the arguments and evidence submitted by JMA
and Akwaboa. Honda also seeks summary judgment
dismissing the cross claims against it by JMA and
Akwaboa on the ground that it cannot be held liable
herein because it was merely lessor of the vehicle
driven by Sun and is thus protected by the Graves
Amendment, 49 USCA § 30106.3

In opposition to the motions by JMA, Akwaboa. Honda,
and Sun, plaintiffs argue that JMA and Akwaboa's own
examining orthopedist, Dr. Gregory Montalbano, and
radiologist, Dr. Audrey Eisenstadt, confirmed they each
sustained a "serious injury." Plaintiffs also assert that Dr.
[**5] Montalbano's opinions must be disregarded since
he misstated what their normal range of motion was
supposed to have been and failed to compare their
ranges [*6] of motion with normal ranges of motion.
Further, plaintiffs argue that JIMA and Akwaboa failed to
establish that they were entitled to summary judgment
dismissing plaintiffs' claim that they were unable to
perform substantially all of their usual activities for 90
out of the 180 days following the alleged accident.

Dr. Timur Hanan, a specialist in physical medicine and
rehabilitation, submits affidavits in opposition to the
motions for summary judgment, dated June 30, 2014, in
which he sets forth, inter alia, specific limitations of
range of motion he observed upon examining plaintiffs.
Ex. C and Ex. G to Plaintiff's Aff. In Opp. He also states
that he reviewed the affirmed MRI reports of radiologists
Dr. Jacob Lichy and Dr. Thomas Kolb regarding MRIs
taken of plaintiff Davis (Exs. D and E to Plaintiff's Aff. In
Opp.) as well as the affirmed MRI reports of Dr. Lichy
regarding MRIs taken of plaintiff Forde (Ex. H to

3 All parties except JMA and Akwaboa have discontinued their
claims against Honda. Ex. D to Honda and Sun's Cross
Motion.
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Plaintiff's Aff. In Opp.), and finds that both plaintiffs
sustained continuing, quantified and permanent losses
of mobility which are attributable to the alleged accident.
He further opines, within a reasonable degree of
medical certainty, that prior to the date of the
accident, [*7] Davis and Forde were asymptomatic and
thus, any preexisting conditions they had were
exacerbated by the alleged accident. Ex. C and G,
respectively, to Plaintiff's Aff. In Opp. Dr. Hanan also
opines in a certified report dated May 31, 2014 that
plaintiff Forde's injuries were causally related to the
alleged accident. Ex. G to Plaintiff's Aff. In Opp.

In a reply affirmation in further support of their motion,
JMA and Akwaboa argue that plaintiffs cannot establish
that they each sustained a "serious injury" because
there was a gap in, or cessation of, their treatment.
They also assert that the conclusory affidavits submitted
by Dr. Hanan fail to defeat their entitlement to summary
judgment. Further, JMA and Akwaboa maintain that Dr.
[**6] Hannan failed to address the fact that plaintiffs
had pre-existing degenerative conditions and that there
is no objective medical evidence that plaintiffs sustained
trauma. Additionally, JMA and Akwaboa assert that Dr.
Hanan's opinions are inadmissible hearsay because he
did not review the actual MRI films.

Conclusions of Law:

Motions For Summary Judgment

"The proponent of a summary judgment motion must
demonstrate that there are no material issues of fact
in [*8] dispute, and that it is entitled to judgment as a
matter of law." Dallas-Stephenson v. Waisman, 39
A.D.3d 303, 306, 833 N.Y.S.2d 89 (1st Dept. 2007),
citing Winegrad v. New York Univ. Med. Ctr., 64 N.Y.2d
851, 853, 476 N.E.2d 642, 487 N.Y.S.2d 316 (1985). In
moving for summary judgment in a "serious injury" case
such as this, the defendant(s) has the initial burden of
presenting competent evidence establishing that the
plaintiff has not sustained a "serious injury." See
Spencer v Golden Eagle, Inc.. 82 AD3d 589, 590, 920
N.Y.S.2d 24 (1st Dept 2011); Rodriguez v _Goldstein,
182 AD2d 396, 397, 582 N.Y.S.2d 395 (1st Dept 1992).
Once the proponent has proffered evidence establishing
a prima facie showing, the burden then shifts to the
opposing party to present evidence in admissible form
raising a triable issue of fact. See Zuckerman v. City of
New York, 49 N.Y.2d 557, 404 N.E.2d 718, 427
N.Y.S.2d 595 (1989).

In order to recover for non-economic loss, i.e., pain and
suffering, in a case involving personal injuries arising
from an automobile accident, a plaintiff must establish a
"serious injury" as defined by Insurance Law & 5102(d).
See Perl v Meher, 18 NY3d 208, 215, 960 N.E.2d 424,
936 N.Y.S.2d 655 (2011). That section defines "serious
injury" as (1) death; (2) dismemberment; (3) significant
disfigurement; (4) fracture; (5) loss of a fetus; (6)
permanent loss of use of a body organ, member,
function or system; (7) [**7] permanent consequential
limitation of use of a body organ or member; (8)
significant limitation of use of a body function or system;
or (9) a medically determined injury or impairment of a
non-permanent nature which prevents the injured
person from performing substantially all [*9] of the
material acts which constitute such person's usual and
customary daily activities for not less than ninety days
during the one hundred eighty days immediately
following the occurrence of the injury ("the 90/180
category"). Plaintiffs claim "serious injury" pursuant to
categories six, seven, eight and nine above. Ex. B, at
par. 11.

Here, defendants initially met their prima facie burden of
establishing that neither plaintiff sustained a "serious
injury" under categories six, seven or eight by submitting
the affirmed reports of their expert radiologist, Dr.
Eisenstadt, and expert orthopedist, Dr. Montalbano, who
stated in affirmed reports that plaintiffs' injuries were
longstanding and degenerative in nature and thus not
caused by the alleged accident. Exs. C, D, E, and F.
See Boone v Elizabeth Taxi, Inc., 117 AD3d 515, 986
N.Y.S.2d 62 (1st Dept 2014); Rickert v Diaz, 112 AD 3d
451, 976 N.Y.S.2d 80 (1st Dept 2013).

Additionally, defendants established their entitlement to
summary judgment pursuant to the 90/180 day category
by submitting plaintiffs' bill of particulars, in which they
alleged that they were confined to bed and home "for
[an unspecified] period of months following the date of
the accident." Ex. B. Since the bill of particulars failed to
plead that plaintiffs were impaired from performing their
usual [*10] and customary period for 90 out of the 180
days following the alleged incident, this Court need not
consider the claim. See Long v Taida Orchards, Inc.,
117 AD3d 624, 986 N.Y.S.2d 469 (1st Dept 2014).

In any event, plaintiff Davis admitted at his deposition
that no doctor had told him that he had to refrain from
working for a certain amount of time as a result of the
accident. Ex. G, at 101. [**8] He further conceded that,
since the accident, he had looked for work involving
physical labor and believed he may not have obtained
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the employment he applied for due to his criminal
record. Ex. G, at 105-106. Further, he admitted that he
applied for a gym membership after the accident. Ex. G,
at 107-108. Additionally, although Forde testified at her
deposition that she could not engage in certain activities
since the accident (Ex. H, at 45-55), she did not state
that a doctor had instructed her not to participate in such
activities. See Blake v Portexit Corp., 69 AD3d 426, 893
N.Y.S.2d 28 (1st Dept 2010). Moreover, since Forde
admitted at her deposition that she had never been
employed (Ex. H, at 23), this Court is of course unable
to determine whether the accident impaired her ability to
work.

In opposition, as noted above, plaintiff submits the
affirmations of Dr. Hanan (Exs. C and G to Plaintiffs' Aff.
In Opp.), who states, inter alia, [*11] that he examined
plaintiffs and reviewed the affirmed MRI reports of Dr.
Lichy and Dr. Kolb regarding MRIs taken of plaintiff
Davis (Exs. D and E to Plaintiff's Aff. In Opp.) as well as
the affirmed MRI reports of Dr. Lichy regarding MRIs
taken of plaintiff Forde (Ex. H to Plaintiff's Aff. In Opp.),
and found that both plaintiffs sustained continuing,
quantified and permanent losses of mobility which are
attributable to the alleged accident. Since Dr. Hanan set
forth the required proof of plaintiffs' limitations (see
Pietropinto v _Benjamin, 104 AD3d 617, 961 N.Y.S.2d
461 [1st Dept 2013]), his affirmations, read with the MRI
reports of Dr. Lichy and Dr. Kolb, raise issues of fact
regarding whether each plaintiff sustained a "serious
injury" as defined by Insurance Law § 5102(d). Notably,
Dr. Hanan addresses the pre-existing degenerative
changes described by Dr. Montalbano and Dr.
Eisenstadt by stating that, since such pre-existing
conditions were asymptomatic prior to the accident, they
were exacerbated or aggravated by the occurrence. Ex.
C to Plaintiff's Aff. In Opp., at par. 22; Ex. G [**9] to
Plaintiff's Aff. In Opp., at par. 19. See Colon v Bernabe,
65 AD3d 969, 886 N.Y.S.2d 376 (1st Dept 2009). Given
these divergent expert opinions, plaintiffs have raised
triable issues of fact as to their claimed injuries under
the "permanent loss of[*12] use", "permanent
consequential limitation of use", and "significant
limitation of use" categories of Insurance Law 8§ 5102(d).
See Boateng v Ye Yiyan, 119 AD3d 424, 990 N.Y.S.2d
17 (1st Dept 2014); Diaz v Guzman, 115 AD3d 448, 982
N.Y.S.2d 21 (1st Dept 2014).

However, since defendants demonstrated that plaintiffs
did not satisfy the 90/180-day category set forth in
Insurance Law 8 5102(d), and plaintiffs did not present
any evidence sufficient to raise an issue of fact as to this
category, their 90/180-day claims are dismissed. See

Diaz v Guzman, supra; Arenas v_Guaman, 98 AD3d
461, 949 N.Y.S.2d 688 (1st Dept 2012).

Although defendants claim that plaintiffs cannot prevail
on their claims of "serious injury" due to gaps in their
treatment, plaintiffs explained that they did not obtain
further treatment from 2011-2014 because they had
exhausted their no-fault benefits. Ex. H, at 27; Ex. C to
Plaintiff's Aff. In Opp., at par. 57. Since plaintiffs posited
at least "some reasonable explanation" for the gaps in
their treatment, their claims are not subject to dismissal
on this ground. Windham v New York City Trans. Auth.,
115 AD3d 597, 599, 983 N.Y.S.2d 4 (1st Dept 2014),
citing Ramkumar v Grand Style Transp. Enters. Inc., 22
NY3d 905, 907, 998 N.E.2d 801, 976 N.Y.S.2d 1 (2013).

Honda's Cross Motion To Dismiss Cross Claims By
JMA and Akwaboa

Honda argues that, because it was the lessor of the
vehicle driven by Sun, the claims against it by JMA and
Akwaboa must be dismissed pursuant to the Graves
Amendment, 49 USC § 20106. That section provides, in
pertinent part, that:

[**10] [a]n owner of a motor vehicle that rents or
leases the vehicle to a person [*13] (or an affiliate
of the owner) shall not be liable under the law of
any State or political subdivision thereof, by reason
of being the owner of the vehicle (or an affiliate of
the owner), for harm to persons or property that
results or arises out of the use, operation, or
possession of the vehicle during the period of the
rental lease, if

(1) the owner (or an affiliate of the owner) is
engaged in the trade or business of renting or
leasing motor vehicles; and

(2) there is no negligence or criminal wrongdoing
on the part of the owner (or an affiliate of the
owner).

49 USC § 20106(a).

In support of its cross motion, Honda submits the
affidavit of Dorthea Montoya, Manager of Corporate
Operations Compliance for American Honda Finance
Corporation, who attests to the fact that Honda was the
lessor of the vehicle driven by Sun. Ex. C to Honda and
Sun's Cross Motion. However, since the affidavit, which
was executed in California, lacks a certificate of
conformity, it is not in admissible form and cannot be
considered in support of a motion for summary
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judgment. See CPLR 2309 (c); Green v Fairway
Operating Corp., 72 AD3d 613, 898 N.Y.S.2d 848 (1st
Dept 2010). Further, since the affidavit does not
establish that Honda was free of negligence, it does not
entitle Honda to summary judgment under the Graves
Amendment. Cf., [*14] Bravo v Vargas, 113 AD3d 579,
978 N.Y.S.2d 307 (2d Dept 2014).

Therefore, in accordance with the foregoing, it is hereby:

ORDERED that the motion by defendants JMA Taxi,
Inc. and Kingsley E. Akwaboa seeking summary
judgment dismissing the complaint and all cross claims
asserted against them [**11] on the grounds that each
plaintiff did not sustain a "serious injury" within the
meaning of Insurance Law § 5102(d) is granted only to
the extent that the 90/180-day claim is dismissed, and
the motion is otherwise denied; and it is further,

ORDERED that the cross motion by defendants the City
of New York, The New York City Department of
Transportation and Jeannette Sounds seeking summary
judgment dismissing the complaint and all cross claims
asserted against them on the grounds that each plaintiff
did not sustain a "serious injury" within the meaning of
Insurance Law § 5102(d) is granted only to the extent
that the 90/180-day claim is dismissed, and the motion
is otherwise denied is denied; and it is further,

ORDERED that the branch of the cross motion by
defendants Honda Lease Trust, Inc. and Sung W. Sun
seeking summary judgment dismissing the complaint
and all cross claims asserted against them on the
grounds that each plaintiff did not sustain a "serious
injury" within the meaning of Insurance Law & 5102(d),
is granted only [*15] to the extent that the 90/180-day
claim is dismissed, and that branch of the motion is
otherwise denied; and it is further,

ORDERED that the branch of the cross motion by
Honda Lease Trust, Inc. seeking summary judgment
dismissing all cross claims asserted against it by
defendants JMA Taxi, Inc. and Kingsley E. Akwaboa
based on the Graves Amendment is denied; and it is
further,

[**12] ORDERED that this constitutes the decision and
order of the Court.

DATED: October 15, 2014
ENTER:

/sl Kathryn E. Freed

Hon. Kathryn E. Freed,

J.S.C.
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Judges: [*1] PRESENT: Hon. George J. Silver, J.S.C.

Opinion by: George J. Silver

Opinion

Defendant Jose Hernandez ("Defendant") moves to
vacate the note of issue and extend time to file for
summary judgment and pursuant to CPLR 83212 for an
order granting summary judgment and dismissing
Plaintiffs Mercedes Alonso, Hennessy Barcia, Raul
Barcia and Jilson Barcia's (collectively "Plaintiffs")
complaint on the grounds that Plaintiffs did not sustain
an injury that qualifies as "serious" as defined by New
York Insurance Law §5102(d).

All discovery was deemed to be complete and Note of
Issue was filed on May 27, 2011. However, on August 5,
2011, Defendant received records from Plaintiffs' No

Fault Provider, Geico Insurance Company. These
records indicated that Plaintiffs Mercedes Alonso and
Raul Barcia received acupuncture treatment and
Plaintiff Mercedes Alonso received medications from
previously undisclosed providers. Further, the records
included IMEs conducted by Geico finding no disability.
Defendant thus moves to vacate Note of Issue and
extend his time to file a serious injury motion. Given the
record as stated, Note of Issue is not vacated, but
Defendant's summary judgment motion is deemed
timely.

Under New York Insurance Law 85102(d), [*2] a
"serious injury" is defined as a personal injury which
results in  death; dismemberment; significant
disfigurement; a fracture; loss of a fetus; permanent loss
of use of a body organ, member, function or system;
permanent consequential limitation of use of a body
organ or member; significant limitation of use of a body
function or system; or a medically determined injury or
impairment of a non-permanent nature which prevents
the injured person from performing substantially all of
the material acts which constitute such person's usual
and customary daily activities for not less than ninety
days during the one hundred eighty days immediately
following the occurrence of the injury or impairment.

[**2] "[A] defendant can establish that [a] plaintiff's
injuries are not serious within the meaning of Insurance
Law §5102(d) by submitting the affidavits or affirmations
of medical experts who examined the plaintiff and
conclude that no objective medical findings support the
plaintiff's claim" (Grossman v Wright, 268 AD2d 79, 83-
84, 707 N.Y.S.2d 233 [1st Dept 2000]). If this initial
burden is met, "the burden shifts to the plaintiff to come
forward with evidence to overcome the defendant's
submissions by demonstrating [*3] a triable issue of
fact that a serious injury was sustained within the
meaning of the Insurance Law" (id. at 84). The Plaintiff
is required to present nonconclusory expert evidence
sufficient to support a finding not only that the alleged
injury is serious within the meaning of 85102(d), but also

Jasen Abrahamsen
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that the injury was causally related to the accident
(Valentin v Pomilla, 59 AD3d 184, 873 N.Y.S.2d 537

1st Dept 2009)).

Plaintiff Mercedes Alonso

Plaintiff Mercedes Alonso alleges in her Verified Bill of
Particulars that, as a result of the July 26, 2008
accident, she sustained a serious injury including C5-
C6, C6-C7, L3-L4, L4-L5, L5-S1 and T12-L-1 disc
herniations, cervical and lumbar radiculopathy, cervical
and lumbar sprain/strain and neuropathy. In support of
his motion, Defendant submits the independent
orthopedic examination of Dr. Raghava Polavarapu
conducted at the request of Plaintiff's No Fault Carrier.
Dr. Polavarapu examined Plaintiff on November 5, 2008
and conducted range of motion testing. He determined
that Plaintiff had full range of motion of her cervical
spine, including a 5 degree limitation in extension and
right lateral flexion. Dr. Polavarapu found limitations in
Plaintiff's lumbar spine, [*4] but concluded that these
limitations were due to a lumbar spine spraidstrain and

contusion, which were resolving. Additionally, Dr.
Polavarapu categorized these limitations as mild
disability and recommended continuing physical
therapy.

At Defendant's request, Dr. Daniel Feuer conducted a
neurological examination of Plaintiff on June 3, 2010.
He conducted range of motion testing using a
goniometer and found no limitations in Plaintiff's cervical
spine. Dr. Feuer noted limitations of 10 degrees in
flexion and 5 degrees in lateral flexion of Plaintiff's
lumbosacral spine. He concluded that there was no
evidence of any neurological disability and that her
examination was normal. Dr. George Unis examined
Plaintiff on July 1, 2010. He conducted range of motion
testing and did not find any limitations in Plaintiff's
motion when compared to normal. Dr. Unis concluded
that Plaintiff's cervical and lumbosacral strains had
resolved. Dr. Alan Greenfield reviewed Plaintiff's lumber
spine MRI films and concluded that there were no
findings attributable to the accident. He stated that
Plaintiff had diffuse degenerative disc disease with
degenerative body osteophytes at all lumbar levels. Dr.
Greenfield [*5] also reviewed Plaintiff cervical spine
MRI film and concluded that there were no findings
attributable to the accident. He stated that Plaintiff has
degenerative disc disease as shown by disc desiccation
and dehydration throughout. Dr. Greenfield did note a
small disc herniation at C5-C6, which he attributes to
longstanding degenerative discopathy. Defendant has

satisfied his burden of establishing prima facie that
Plaintiff did not suffer a serious injury (Yagi v Corbin, 44
A.D.3d 440, 843 N.Y.S.2d 276, 2007 NY Slip Op 7749
[1st Dept]; Becerril v Sol Cab Corp, 50 AD 3d 261, 854
NYS2d 695 [1st Dept 2008]).

In opposition, Plaintiff submits her affidavit stating that
she wore a back brace for a year after the accident and
that she treated for five months then stopped because
her insurance would not cover further treatment. Plaintiff
also submits the affirmations of Dr. Ramkurnar Panhani
and Dr. Thomas Kolb. Dr. Panhani first examined
Plaintiff on August 5, 2008. He conducted range of
motion testing using an inclinometer and found
limitations to Plaintiff's cervical and lumbar spine range
of motion, Dr. Panhani recommended physical therapy
and continued to treat Plaintiff until December 15, 2008
when her no fault benefits [*6] ran out. He stated that
Plaintiff's MRI films indicated lumbar disc herniations
and foraminal narrowing at T12-L1, L3-4, L4-L5 and L5-
S1 as well as cervical disc herniations at C5-C6 and C6-
C7. Dr. Panhani recently examined Plaintiff on
November 4, 2011. He conducted range of motion
testing using an inclinometer and found lumbar
limitations to flexion of 20 degrees and extension of 5
degrees. Dr. Panhani did not comment on Plaintiff's
cervical range of motion.

Dr. Kolb interpreted Plaintiff's cervical and lumbar spine
MRI films taken on September 18, 2008. [**3] He
determined that there were disc herniations at C5-C6,
C6-C7, T12-L1, L3-L4, L4-L5 and L5-S1 that impinged
upon the thecal sac. Dr. Kolb also noted narrowing of
the L4-L5 and L5-S1 neural foramina. However, Dr.
Kolb did not opine as to causation and as such his
report is insufficient to rebut Defendant's prima facie
case (Nieves v Castillo, 74 AD3d 535, 902 NYS2d 91
[1st Dept 2010]; Gibbs v Hee Hong, 63 A.D.3d 559, 559,
881 N.Y.S.2d 415 [2009]).

Under the permanent consequential limitation and
significant limitation categories of New York Insurance
Law 85102(d), Plaintiff must submit medical proof
containing "objective, quantitative [*7] evidence with
respect to diminished range of motion or a qualitative
assessment comparing plaintiff's present limitations to
the normal function, purpose and use of the affected
body organ, member, function or system" (Gorden v.
Tibulcio, 50 A.D.3d 460, 855 N.Y.S.2d 515, 2008 NY
Slip Op 3382 [1st Dept] quoting John v Engel, 2 AD3d
1027, 1029, 768 N.Y.S.2d 527 [3d Dept 2003]). Further,
to qualify under the "consequential” or "significant" injury
definition, the injury must be more than minor or slight
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(Gaddy v Eyler, 79 NY2d 955, 591 N.E.2d 1176, 582

Op 8685 [1st Dept]; Rodriguez v Herbert, 34 AD3d 345,

N.Y.S.2d 990 [1992]). The Court of Appeals has held
that a minor, slight or mild limitation of use is considered
insignificant within the meaning of the Insurance Law
(Licari v. Elliott, 57 N.Y.2d 230, 441 N.E.2d 1088, 455

825 NYS2d 37 [1st Dept 2006]).

Plaintiff Hennessy Barcia

N.Y.S.2d 570 [1982]). Range of motion results for
Plaintiff's most recent examination with Dr. Panhani
revealed limitations in range of motion ranging from 5 to
20 degrees. As such, Plaintiff's limitations are minor and
insufficient to counter Defendants' prima facie showing
(see Sone v Qamar, 68 AD3d 566, 889 NYS2d 845 [1st
Dept 2009]; lkeda v Hussain, 81 A.D.3d 496, 916
N.Y.S.2d 109, 2011 NY Slip Op 01057 [1st Dept 2011]).

Further, Plaintiff simply did not address the affidavit of
Defendant's radiologist stating that the disc herniations
revealed on an MRI [*8] flms were the result of a
degenerative condition unrelated to the accident (see
Pommells v Perez, 4 NY3d 566, 579-580, 830 N.E.2d
278, 797 N.Y.S.2d 380 [2005]). In any event, even if
Plaintiff's alleged limitations were attributable to disc
herniations that are not degenerative in nature, "bulging
or herniated discs are not, in and of themselves,
evidence of serious injury without competent objective
evidence of the limitations and duration of the disc
injury" (DeJesus v Paulino, 61 AD3d 605, 608, 878
N.Y.S.2d 29 [2009], citing Pommells, 4 NY3d at 574).
Plaintiff offered no such objective evidence, nor did she
offer medical evidence to corroborate her statements
regarding her back pain and use of a back brace (see
Hospedales v "John Doe," 79 A.D.3d 536, 913 N.Y.S.2d
195 [App Div 1st Dept 2010)).

With respect to Plaintiff's claim under the 90/180
category of Insurance Law 85102(d), Plaintiff's injuries
must restrict her from performing "substantially all* of
her daily activities to a great extent rather than some
slight curtailment (Szabo v. XYZ, Two Way Radio Taxi
Ass'n, Inc., 267 A.D.2d 134, 700 NYS2d 179 [1999];
Thompson v. Abbasi, 15 A.D.3d 95, 788 NYS2d 48 [1st
Dept 2005]; Hernandez v. Rodriguez, 63 A.D.3d 520,
881 N.Y.S.2d 411 [1st Dept 2009]). Plaintiff's Verified
Bill of Particulars indicates [*9] that she was confined to
bed and home for two weeks. However, Plaintiff does
not submit any evidence to show that any of her alleged
limitations in activity or confinements were medically
determined. Therefore, this evidence is insufficient to
establish a substantial curtailment of Plaintiff's normal
activities during the three-month period immediately
following the accident as required under the 90/180
category (Grimes-Carrion v Carroll, 17 AD3d 296, 794
NYS2d 30 [App. Div. 1st Dept 2005]; Lopez v Abdul-
Wahab, 67 A.D.3d 598, 889 N.Y.S.2d 178, 2009 NY Slip

Plaintiff Hennessy Barcia alleges in her Verified Bill of
Particulars that, as a result of the July 26, 2008
accident, she sustained a serious injury including
cervical and lumbar spraidstrain, C6-C7, L4-L5 and L5-
S1 disc bulges and cervical and lumbar radiculopathy.
Dr. Brian Wolin, a chiropractor, examined Plaintiff at the
request of Plaintiff's No Fault Carrier, on November 5,
2008. He conducted range of motion testing of Plaintiff's
cervical and lumbar spine and found no limitations when
compayed to normal. Dr. Wolin also performed straight
leg raising [*10] and various other tests, which were all
negative. He concluded that there was no evidence of
disability and no further treatment was necessary.

[**4] At Defendant's request, Dr. Feuer conducted a
neurological examination of Plaintiff on June 3, 2010.
He conducted range of motion using a goniometer and
found no limitations in Plaintiff's cervical and lumbar
spine range of motion when compared to normal. Dr.
Feuer concluded that she did not suffer from any
disability and had a normal neurological examination.
Dr. Unis examined Plaintiff on July 1, 2010. He
conducted range of motion testing and found no
limitations in Plaintiff's range of motion for her cervical
and lumbosacral spine and right shoulder. He concluded
that her cervical and lumbosacral strains had resolved.
Defendant also submits treating records that pre-date
the accident from chiropractor Rocco Tetro. The records
indicate that Plaintiff began treating in January 2008 for
neck and back pains she was found to have limitations
in cervical range of motion and was referred to physical
therapy. She continued treatment until February 2008,
when she was discharged, Defendant has satisfied his
burden of establishing prima facie that [*11] Plaintiff did
not suffer a serious injury (Yagi v Corbin, 44 A.D.3d
440, 843 N.Y.S.2d 276, 2007 NY Slip Op 7749 [1st
Dept]; Becerril v Sol Cab Corp, 50 AD 3d 261, 854
NYS2d 695 [1st Dept 2008]).

In opposition, Plaintiff submits her own affidavit stating
that she treated for five months before stopping
because her insurance would not cover further
treatment. Plaintiff further states that she had to wait two
months before finding another chiropractor to continue
treatment. She contends that she continued treatment
for a year from that point onward until her insurance
stopped covering treatment. Additionally, Plaintiff
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submits affirmations from Dr. Rajkumar Panhani and Dr.
Jacob Lichy. Dr. Panhani first examined Plaintiff on
August 5, 2008. He performed cervical spine range of
motion testing using an inclinometer and found
limitations of 11 degrees in flexion, 19 degrees in
extension, 11 degrees in lateral flexion, 38 degrees in
left rotation and 44 degrees in right rotation. Dr. Panhani
also found limitations in Plaintiff's lumbar spine range of
motion. He recommended physical therapy and
recommended MRI films which revealed L4-L5 disc
bulge, L5-S1 herniation, C6-C7 disc bulge and
secondary straightening. Plaintiff was [*12] recently
reexamined on November 11, 2011. Dr. Panhani
conducted range of motion testing on Plaintiff's lumbar
spine and found limitations in her range of motion as
follows: 15 degrees in flexion, 5 degrees in extension, 5
degrees in left lateral flexion and 10 degrees in right
lateral flexion. He did not conduct cervical range of
motion testing and also found straight leg raising to be
positive at 60 degrees. Dr. Lichy interpreted Plaintiff's
MRI films taken on September 26, 2008 and found C6-
C7 and L4-L5 disc bulges and a L5-S1 herniation.
However, Dr. Lichy did not opine as to the causation of
these findings and as such his report is insufficient to
rebut Defendant's prima facie case (Nieves v Custillo,
74 AD3d 535, 902 NYS2d 91 [1st Dept 2010]; Gibbs v
Hee Hong, 63 AD3d 559, 559, 881 NYS2d 415 [2009)).

In light of Defendant's evidence of a prior neck and back
injury, Plaintiff has not provided any medical explanation
for Dr. Panhani's conclusion that the injury was caused
by the accident, as opposed to other possibilities
evidenced in the record, As such, Dr. Panhani's
conclusion that Plaintiff's condition is causally related to
the subject accident is mere speculation, insufficient
[*13] to support a finding that such a causal link exists"
(see Valentin v Pomilla, 59 AD3d 184, 873 N.Y.S.2d
537 [1st Dept 2009]; Diaz v Anasco, 38 AD3d 295 at
295-296, 831 N.Y.S.2d 398 [1st Dept 2007]). Therefore,
Plaintiff's experts fail to refute Defendant's evidence of
pre-existing back pain unrelated to the accident.

With respect to Plaintiff's claim under the 90/180
category of Insurance Law 85102(d), Plaintiff's injuries
must restrict her from performing "substantially all" of
her daily activities to a great extent rather than some
slight curtailment (Szabo v. XYZ, Two Way Radio Taxi
Ass'n, Inc., 267 A.D.2d 134, 700 NYS2d 179 [1999];
Thompson v. Abbasi, 15 A.D.3d 95, 788 NYS2d 48 [1st
Dept 2005]; Hernandez v. Rodriguez, 63 A.D.3d 520,
881 N.Y.S.2d 411 [1st Dept 2009]). Plaintiff's Verified
Bill of Particulars does not state any period of
confinement. Therefore, this evidence is insufficient to

establish a substantial curtailment of Plaintiff's normal
activities during the three-month period immediately
following the accident as required under the 90/180
category (Grimes-Carrion v _Carroll, 17 AD3d 296, 794
NYS2d 30 [App. Div. 1st Dept 2005]; Lopez v _Abdul-
Wahab, 67 A.D.3d 598, 889 N.Y.S.2d 178, 2009 NY Slip
Op 8685 [1st Dept]; Rodriguez v Herbert, 34 AD3d 345,
825 NYS2d 37 [1st Dept 2006]).

Plaintiff [*14] Raul Barcia

[**5] Plaintiff Raul Barcia alleges in his Verified Bill of
Particulars that, as a result of the July 26, 2008
accident, he sustained a serious injury including L4-L5
and L5-S1 disc herniations, cervical and lumbar
radiculopathy and neuropathy. In support of his motion,
Defendant submits the independent orthopedic
examination of Dr. Raghava Polavarapu conducted at
the request of Plaintiffs No Fault Carrier. Dr. Polavarapu
examined Plaintiff on November 5, 2008 and conducted
range of motion testing. He determined that Plaintiff did
not have any limitations in motion of his cervical and
lumbar spine and that there was no evidence of
orthopedic disability. Further, Dr. Polavarapu concluded
that no further treatment was necessary.

At Defendant's request, Dr. Daniel Feuer conducted a
neurological examination of Plaintiff on July 12, 2010.
Dr. Feuer's report is unsigned and incomplete as
indicated by misnumbered pages. As such, this report is
inadmissible. Dr. George Unis conducted a neurological
examination of Plaintiff on July 1, 2010. He conducted
range of motion testing and found no limitations in
Plaintiff's range of motion, nor did he find any evidence
of radiculopathy. Dr. Unis [*15] concluded that Plaintiff's
claims of cervical and lumbosacral strains had resolved
and that he was not disabled. Dr. Alan Greenfield
reviewed Plaintiff's lumbar spine MRI films and
concluded that there were no findings attributable to the
accident. He stated that Plaintiff had longstanding
degenerative findings and no herniations.

Under the permanent consequential limitation and
significant limitation categories of New York Insurance
Law 85102(d), Plaintiff must submit medical proof
containing "objective, quantitative evidence with respect
to diminished range of motion or a qualitative
assessment comparing plaintiff's present limitations to
the normal function, purpose and use of the affected
body organ, member, function or system" (Gorden v.
Tibulcio, 50 A.D.3d 460, 855 N.Y.S.2d 515, 2008 NY
Slip Op 3382 [1st Dept] quoting John v Engel, 2 AD3d
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1027, 1029, 768 N.Y.S.2d 527 [3d Dept 2003]). In order
to rebut defendant's prima facie case, plaintiff must
submit objective medical evidence establishing that the
claimed injuries were caused by the accident, and
"provide objective evidence of the extent or degree of
the alleged physical limitations resulting from the injuries
and their duration" (Noble v Ackerman, 252 AD2d 392,
394, 675 N.Y.S.2d 86 [1st Dept 1998]; [*16] Toure v
Avis Rent A Car Sys., Inc., 98 NY2d 345, 350, 774

Perez, 4 NY3d 566, 579-580, 830 N.E.2d 278, 797
N.Y.S.2d 380 [2005]). In any event, even if Plaintiff's
alleged limitations were attributable to disc herniations

that are not degenerative in nature, "bulging or
herniated discs are not, in and of themselves,
[*18] evidence of serious injury [**6]  without

competent objective evidence of the limitations and
duration of the disc injury" (DeJesus v Paulino, 61 AD3d
605, 608, 878 N.Y.S.2d 29 [2009], citing Pommells, 4

N.E.2d 1197, 746 N.Y.S.2d 865 [2002]). Plaintiff's
subjective complaints "must be sustained by verified
objective medical findings" (Grossman v Wright, 268
AD2d 79, 84, 707 N.Y.S.2d 233 [2d Dept 2000]). Such
medical proof should be contemporaneous with the
accident, showing what quantitative restrictions, if any,
plaintiff was afflicted with (see Nemchyonok v Ying, 2
AD3d 421, 421, 767 N.Y.S.2d 811 [2d Dept 2003]). The
medical proof must also be based on a recent
examination of plaintiff, unless an explanation otherwise
is provided (see Bent v Jackson, 15 AD3d 46, 48, 788
N.Y.S.2d 56 [1st Dept 2005]; Nunez v Zhagui, 60 AD3d
559, 560, 876 N.Y.S.2d 26 [1st Dept 2009]).

In opposition, Plaintiff submits his affidavit stating that
he treated for 5 months before stopping due to his
insurance denying coverage. Plaintiff additionally
submits the medical affirmations of Dr. Rajkumar
Panhani and Dr. Thomas Kolb. Dr. Panhani first
examined Plaintiff on August 5, 2008. He conducted
range of motion testing using a inclinometer and found
limitations in Plaintiff's cervical and lumber spine range
of motion. Dr. Panhani also stated that Plaintiffs MRI
films revealed L4-L5 and L5-S1 disc herniations. Dr.
Panhani recently examined Plaintiff on November
[*17] 11, 2011. He conducted range of motion testing
and determined that Plaintiff had limitations in his
cervical spine motion of 20 degrees in flexion and 30
degrees in extension, straight leg raising positive at 60
degrees and minimal limitations of the lumbar spine
motion. Dr. Kolb reviewed Plaintiff's lumbar spine MRI
film and found L4-L5 and L5-S1 disc herniations.
However, Dr. Kolb did not opine as to causation and as
such, his report is insufficient to raise a question of fact.

Further, though Dr. Panhani found limitations in
Plaintiff's cervical spine, he only found minor limitations
in Plaintiff's lumbar spine. As Plaintiff's Bill of Particulars
asserts lumbar spine injuries, Plaintiff's submissions are
insufficient to raise a question of material fact.
Additionally, Plaintiff simply did not address the affidavit
of Defendant's radiologist, Dr. Greenfield, stating that
the lumbar spine MRI films revealed longstanding
degeneration and no herniations (see Pommells v

NY3d at 574). Plaintiff offered no such objective
evidence, nor did he offer medical evidence to
corroborate his statements regarding his neck and back
pain (see Hospedales v "John Doe," 79 AD3d 536, 913
N.Y.S.2d 195 [App Div 1st Dept 2010]).

With respect to Plaintiff's claim under the 90/180
category of Insurance Law 85102(d), Plaintiff's injuries
must restrict him from performing "substantially all* of
his daily activities to a great extent rather than some
slight curtailment (Szabo v. XYZ, Two Way Radio Taxi
Ass'n, Inc., 267 A.D.2d 134, 700 NY S2d 179 [1999];
Thompson v. Abbasi, 15 A.D.3d 95, 788 NYS2d 48 [1st
Dept 2005]; Hernandez v. Rodriguez, 63 A.D.3d 520,
881 N.Y.S.2d 411 [1st Dept 2009]). Plaintiff's Verified
Bill of Particulars does not state any period of
confinement. Therefore, this evidence is insufficient to
establish a substantial curtailment of Plaintiff's normal
activities during the three-month period immediately
following the accident as required under the 90/180
category (Grimes-Carrion v _Carroll, 17 AD3d 296, 794
NYS2d 30 [App. Div. 1st Dept 2005]; [*19] Lopez v
Abdul-Wahab, 67 A.D.3d 598, 889 N.Y.S.2d 178, 2009
NY Slip Op 8685 [1st Dept]; Rodriguez v Herbert, 34
AD3d 345, 825 NYS2d 37 [1st Dept 2006)).

Plaintiff Jilson Barcia

Plaintiff Jilson Barcia alleges in his Verified Bill of
Particulars that, as a result of the July 26, 2008
accident, he sustained a serious injury including cervical
and lumbar radiculopathy and cervical and lumbar disc
disorder. In support of his motion, Defendant submits
the independent orthopedic examination of Dr. Raghava
Polavarapu conducted at the request of Plaintiff's No
Fault Carrier. Dr. Polavarapu examined Plaintiff on
November 5, 2008 and conducted range of motion
testing. He found no limitations in Plaintiff's range of
motion and concluded that there was no evidence of
orthopedic disability. At Defendant's request, Dr. Unis
examined Plaintiff on July 1, 2010. Dr. Unis's report is
missing the second page and therefore does not contain
any statements regarding objective testing or Dr. Unis's
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final impression.

In opposition, Plaintiff submits his affidavit stating that
he treated for 5 months until his insurance would not
cover any further treatment. Plaintiff also submits the
medical affirmation of Dr. Rajkumar Panhani. Dr.
Panhani first [*20] examined Plaintiff on August 5,
2008. He conducted range of motion testing and
determined that Plaintiff had limitations in range of
motion of his Ilumbar spine. Dr. Panhani then
recommended physical therapy, which Plaintiff
continued with for 5 months until his no fault benefits ran
out. Plaintiff was recently examined on November 4,
2011. Dr. Panhani conducted range of motion testing
using an inclinometer and noted only a 20 degree
limitation in lumbar flexion.

Under the permanent consequential limitation and
significant limitation categories of Insurance Law §
5102[d], Plaintiff must submit medical proof containing
"objective, quantitative evidence with respect to
diminished range of motion or a qualitative assessment
comparing plaintiff's present limitations to the normal
function, purpose and use of the affected body organ,
member, function or system" (Gorden v Tibulcio, 50
A.D.3d 460, 855 N.Y.S.2d 515 [1st Dept 2008] quoting
John v Engel, 2 AD3d 1027, 1029, 768 N.Y.S.2d 527
[3d Dept 2003]). Further, to qualify under the
"consequential" or "significant" injury definition, the
injury must be more than minor or slight (Gaddy v Eyler,
79 NY2d 955, 591 N.E.2d 1176, 582 N.Y.S.2d 990
[1992]). The Court of Appeals has held that a minor,
slight or mild limitation [*21] of use is considered
insignificant within the meaning of the Insurance Law
(Licari v. Elliott, 57 N.Y.2d 230, 441 N.E.2d 1088, 455
N.Y.S.2d 570 [1982]). Range of motion results for
Plaintiff's most recent examination with Dr. Panhani
revealed one limitation of 20 degrees in Plaintiff's
lumbar spine flexion. As such, Plaintiff's limitations are
minor and insufficient to counter Defendants' prima facie
showing (see Sone v Qamar, 68 AD3d 566, 889 NYS2d
845 [1st Dept 2009]; Ikeda v Hussain, 81 A.D.3d 496,
916 N.Y.S.2d 109, 2011 NY Slip Op 01057 [1st Dept

2011)).

With respect to Plaintiff's claim under the 90/180
category of Insurance Law 85102(d), Plaintiff's injuries
must restrict him from performing "substantially all"* of
his daily activities to a great extent rather than some
slight curtailment (Szabo v. XYZ, Two Way Radio Taxi
Ass'n, Inc., 267 A.D.2d 134, 700 NYS2d 179 [1999];
Thompson v. Abbasi, 15 A.D.3d 95, 788 NYS2d 48 [1st
Dept 2005]; Hernandez v. Rodriguez, 63 A.D.3d 520,

881 N.Y.S.2d 411 [1st Dept 2009]). Plaintiff's Verified
Bill of Particulars does not state any period of
confinement. Therefore, this [**7] evidence is
insufficient to establish a substantial curtailment of
Plaintiff's normal activities during the three-month period
immediately following the accident as required under
[*22] the 90/180 category (Grimes-Carrion v Carroll, 17
AD3d 296, 794 NYS2d 30 [App. Div. 1st Dept 2005];
Lopez v Abdul-Wahab, 67 A.D.3d 598, 889 N.Y.S.2d
178, 2009 NY Slip Op 8685 [1st Dept]; Rodriguez v
Herbert, 34 AD3d 345, 825 NYS2d 37 [1st Dept 2006]).

Accordingly, it is hereby,

ORDERED that Defendant's motion for summary
judgment is granted as to all Plaintiffs and Plaintiffs'
complaint is dismissed in its entirety with costs and
disbursements to Defendant as taxed by the Clerk,
and the Clerk is directed to enter judgment
accordingly; and it is further

ORDERED that Defendant is to serve a copy of this
order upon Plaintiffs with Notice of Entry, within 30
days.

This constitutes the decision and order of the court.
Dated: Apr 05 2012

New York, New York

/sl George J. Silver

George J. Silver, J.S.C.
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[**1] CALVIN EVANS and TYRONE WILLIAMS,
Plaintiffs, -against- MAMADOU SQUMARE, MOISANA
SOUMAHORO, EUGENE BOSTIC, BARRY W. MILES
and STEPHANIE REYES, Defendant. Index No.:
301526/09
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Core Terms

serious injury, lumbar, spine, tear, right knee, threshold,
cervical, ligament, reveals, bulges, grant summary
judgment, issue of material fact, physical limitations,
admissible evidence, sufficient evidence, sufficient to
raise, failure to satisfy, personal injury, herniated disc,
matter of law, degenerative, desiccation, radiologist,
determines, herniation, neurologic, appointed, duration,
partial, medial

Judges: [*1] Present: Honorable Ben R. Barbato,
AJ.S.C.

Opinion by: Honorable Ben R. Barbato

Opinion

DECISION/ORDER

Upon the foregoing papers, and after reassignment of
this matter from Justice John A. Barone on March 1,
2012, Defendants, Mamadou Soumare and Moisana
Soumabhoro, seek an Order granting summary judgment
and dismissing Plaintiff Tyrone Williams' Complaint for
failure to satisfy the serious injury threshold under
Insurance Law 85102(d).

This is an action to recover for personal injuries
allegedly sustained as a result of a motor vehicle
accident which occurred on July 20, 2008, on or at the
southbound Major Deegan Expressway and 135th
Street, in the County of Bronx, City and State of New
York.

On November 10, 2010, the Plaintiff, Tyrone Williams,
appeared for an neurological examination conducted by
Defendants' appointed physician Dr. Ravi Tikoo. Upon
examination, Dr. Tikoo determined that the Plaintiff
suffered from strain of the cervical and lumbar spines as
well as soft tissue injuries to the right knee. Dr. Tikoo
further opines that Plaintiff has reached [**2] his
maximal medical improvement and, as of the date of the
report, he is able to work in his normal capacity.

On January 4, 2011, the Plaintiff, Tyrone Williams,
appeared for[*2] an orthopaedic examination
conducted by Defendant's appointed physician Dr.
Robert J. Orlandi. Upon examination, Dr. Orlandi
determined that the Plaintiff demonstrated full and
painless range of motion for all areas that are
symptomatic and demonstrated no radicular symptoms
or neurologic deficits into either arm or leg to suggest a
nerve root syndrome. Dr. Orlandi further opines that
Plaintiff's diagnosis of a cervical and Ilumbar
radiculopathy and a significant sprain of the right knee is
not compatible with his ability to continue his work
without lost time.

Defendant offers the report of Dr. Sheldon Feit, a
radiologist who reviewed the MRI of the Plaintiff's
lumbar spine and determines that Plaintiff has mild disc
desiccation and disc bulging at the L4-5 level, disc
desiccation at the L5-S1 level with no disc herniation.
Dr. Feit determines that the MRI reveals pre-existing
disc degenerative changes and states that disc bulges
are not posttraumatic but are degenerative. Dr. Feit also
reviewed the MRI of Plaintiffs right knee and
determined that there was no evidence of a meniscal
tear, ligamentous injury or fracture and no abnormalities

Jasen Abrahamsen
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causally related to the accident of July 20, [*3] 2008.

Plaintiff, Tyrone Williams, submits the Affirmation of Dr.
Thomas M. Kolb, a radiologist who states that Plaintiff's
MRI of the right knee indicates a tear of the posterior
horn of the medial meniscus, a partial tear of the
anterior cruciate ligament with surrounding joint effusion
and a partial tear of the medial collateral ligament. Dr.
Kolb's review of the MRI of the Plaintiff's lumbar spine
reveals a herniated disc at the L5-S1 level. Dr. Kolb's
review of the MRI of Plaintiff's cervical spine also
reveals a disc herniation at the C5-6 level with spinal
cord impingement.

[**3] Under the "no fault" law, in order to maintain an
action for personal injury, a plaintiff must establish that a
"serious injury" has been sustained. Licari v. Elliott, 57
N.Y.2d 230, 441 N.E.2d 1088, 455 N.Y.S.2d 570 (1982).
The proponent of a motion for summary judgment must
tender sufficient evidence to the absence of any
material issue of fact and the right to judgment as a
matter of law, Alvarez v. Prospect Hospital, 68 N.Y.2d
320, 501 N.E.2d 572, 508 N.Y.S.2d 923 (1986);
Winegrad v. New York University Medical Center, 64
N.Y.2d 851, 476 N.E.2d 642, 487 N.Y.S.2d 316 (1985).
In the present action, the burden rests on Defendants to
establish, by submission of evidentiary proof in
admissible form, that Plaintiff has not suffered a "serious
injury." Lowe v. Bennett, 122 A.D.2d 728, 511 N.Y.S.2d
603 (1st Dept.1986) affd 69 N.Y.2d 700, 504 N.E.2d

member, function or system sufficient to raise a material
issue of fact for determination by a jury. Further, he has
not demonstrated by admissible evidence the extent
and duration of his physical limitations sufficient to allow
this action to be presented to a trier of facts. The role of
the court is to determine whether bona fide issues of
fact exist, and not to [**4] resolve issues of credibility.
Knepka v. Tallman, 278 A.D.2d 811, 718 N.Y.S.2d 541
(4th Dept. 2000). The moving party must tender
evidence [*5] sufficient to establish as a matter of law
that there exist no triable issues of fact to present to a
jury. Alvarez v. Prospect Hospital, 68 N.Y.2d 320, 501
N.E.2d 572, 508 N.Y.S.2d 923 (1986). Based upon the
exhibits and deposition testimony submitted, the Court
finds that Defendants have met that burden.

Therefore it is

ORDERED, that Defendants, Mamadou Soumare and
Moisana Soumahoro's motion for an Order granting
summary judgment dismissing Plaintiff Tyrone Williams'
Complaint for failure to satisfy the serious injury
threshold underinsurance Law §5102(d) is granted.

Dated: March 18, 2012
/s/ Ben R. Barbato

Hori. Ben R. Barbato, A.J.S.C.

691, 512 N.Y.S.2d 364 (1986). Where a defendant's
motion is sufficient to raise the issue of whether a
"serious injury" has been sustained, [*4] the burden
then shifts and it is incumbent upon the plaintiff to
produce prima facie evidence in admissible form to
support the claim of serious injury. Licari, supra; Lopez
V. Senatore, 65 N.Y.2d 1017, 484 N.E.2d 130, 494
N.Y.S.2d 101 (1985). Further, it is the presentation of
objective proof of the nature and degree of a plaintiff's
injury which is required to satisfy the statutory threshold
for "serious injury". Therefore, disc bulges and herniated
disc alone do not automatically fulfil the requirements of
Insurance Law 85102(d). See: Cortez v. Manhattan
Bible Church, 14 A.D.3d 466, 789 N.Y.S.2d 117 (1st
Dept. 2004). Plaintiff must still establish evidence of the
extent of his purported physical limitations and its
duration. Arjona v. Calcano, 7 A.D.3d 279, 776 N.Y.S.2d
49 (1st Dept. 2004).

In the instant case Plaintiff has not demonstrated by
admissible evidence an objective and quantitative
evaluation that he has suffered significant limitations to
the normal function, purpose and use of a body organ,

End of Document
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[**1] NANCY CARTER vs. TENO CAB CORP., SYED
ALl and EDGAR ARONSON
Notice: THIS OPINION IS UNCORRECTED AND WILL

NOT BE PUBLISHED IN THE PRINTED OFFICIAL
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Core Terms
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Judges: [*1] PRESENT: Hon. George J. Silver,
Justice.

Opinion by: George J. Silver

Opinion

The following papers, numbered 1 to 3 were read on
this motion to/for SUMMARY JUDGMENT

QGO to tablel

Cross-Motion [] yes [checkmark] No

Upon the foregoing papers, it is ordered that this
motion

In this action to recover for personal injuries allegedly
sustained in a motor vehicle accident, Defendants Teno
Cab Corp., and Syed Ali (collectively "Defendants Teno
and Ali") move pursuant to CPLR § 3212 for summary
judgment on the issue of liability and dismissing Plaintiff
Nancy Carter's ("Plaintiff') complaint as to them.

Additionally, Defendants move pursuant to CPLR §
3212 for an order granting summary judgment on the
grounds that Plaintiff did not sustain an injury that
qualifies as "serious" as defined by New York Insurance

Law § 5102(d).

Defendant Edgar Aronson ("Defendant Aronson"), a
passenger in Defendants Teno and Ali's taxi cab, moves
for summary judgment pursuant to New York Insurance
Law § 5102(d) incorporating by reference all arguments,
exhibits and affirmations submitted by Defendants Teno
and Ali. Similarly, Plaintiff [*2] submits identical papers
in opposition to both Defendants Teno and Ali's and
Defendant Aronson's motions. As such, both motions
will be discussed jointly.

Plaintiff is seeking to recover damages for personal
injuries allegedly sustained as a result of a motor
vehicle accident that occurred on November 4, 2008 at
East 47th Street at the [**2] intersection of Park
Avenue. 1 Defendant Ali contends that he was stopped
on the right side of 47th Street in the westbound
direction discharging a passenger when Plaintiff came in
contact with the right passenger door of his vehicle.

Defendants Teno and Ali's Liability Motion

In support of their motion, Defendants submit the
affidavit of Defendant Ali, Plaintiff's deposition transcript,
Defendant Ali's deposition transcript and an
inadmissible copy of the motor vehicle accident report.

Defendant Ali states that he was heading westbound on
47th Street with two adult male passengers when he
stopped his vehicle at the intersection of Park and
Vanderbilt Avenue to allow his passengers to exit. One
of the passengers [*3] opened the right rear door. At

1Defendants Teno and Ali mistakenly describe the accident as
occurring on July 5, 2007 at 319 Depot Road, Huntington
Station, in Suffolk County.
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this time, Plaintiff was traveling on her bicycle and came
into contact with the door. Defendant Ali further stated
that he turned on his right turn signal and looked in his
rear view mirror when he pulled to the curb to discharge
his passengers. He stated that he was almost one and
one half feet away from the curb. Defendant Ali's
affidavit additionally states that Plaintiff was traveling in
the wrong direction at the time of the accident, against
the flow of traffic. In contrast, Plaintiff testified that she
was riding her bicycle in the correct direction, with
traffic, when the accident occurred. She also stated that
the cab stopped four feet away from the curb and did
not have its hazard lights or turning signal activated.

The moving party must make a prima facie showing of
entitlement to judgment as a matter or law, tendering
sufficient evidence to demonstrate the absence of any
material issue of fact to win on a summary judgment
motion (See Alvarez v Prospect Hosp., 68 NY2d 320,
324, 501 N.E.2d 572, 508 N.Y.S.2d 923 [1986]).
Further, because summary judgment is such a drastic
remedy, it should never be granted when there is any
doubt as to the existence of a triable issue of fact
[*4] (See Bank of New York v Granat, 197 A.D.2d 653,
602 NYS2d 942, 943 [2d Dept 1993]; Rotuba Extruders
v_Ceppos, 46 NY2d 223, 385 N.E.2d 1068, 413
N.Y.S.2d 141 [1978]). When the existence of an issue of
fact is even debatable, summary judgment should be
denied (Royal v Brooklyn Union Gas Co., 122 AD2d
132, 504 NYS2d 519 [2d Dept 1986]; Stone v Goodson,
8 NY2d 8, 167 N.E.2d 328, 200 N.Y.S.2d 627 [1960]).
Specifically, under the Rules of the City of New York §4-
11, section (c), "[t]Jaxis . . .while engaged in picking up or
discharging passengers must be within 12 inches of the
curb and parallel thereto." There remain several
questions of fact regarding the distance away from the
curb Defendants' taxi stopped and the direction Plaintiff
was traveling down 47th Street. As such, Defendants
have not met their required burden and have failed to
demonstrate that they are entitled to summary judgment
as a matter of law.

Defendants Teno and Ali's and Defendant Aronson's
Serious Injury Motions

Plaintiff alleges in her Verified Bill of Particulars that, as
a result of the accident, she sustained a serious injury
including L2-S1, C4-C5, C5-C6 and C6-C7 disc
herniations, partial rotator cuff tear of left shoulder, tear
of left shoulder glenoid labrum, left shoulder
sprain/strain, left [*5] forearm sprain/strain, left knee
anterior cruciate ligament rupture associate with

subchondral
effusion.

impaction fracture and left knee joint

Under New York Insurance Law § 5102(d), a "serious
injury" is defined as a personal injury which results in
death; dismemberment; significant disfigurement; a
fracture; loss of a [**3] fetus; permanent loss of use of
a body organ, member, function or system; permanent
consequential limitation of use of a body organ or
member; significant limitation of use of a body function
or system; or a medically determined injury or
impairment of a non-permanent nature which prevents
the injured person from performing substantially all of
the material acts which constitute such person's usual
and customary daily activities for not less than ninety
days during the one hundred eighty days immediately
following the occurrence of the injury or impairment.

Defendants' Expert Reports

"[A] defendant can establish that [a] plaintiffs injuries are
not serious within the meaning of Insurance Law § 5102
(d) by submitting the affidavits or affirmations of medical
experts who examined the plaintiff and conclude that no
objective medical findings support the plaintiffs claim"
[*6] (Grossman v _Wright, 268 AD2d 79, 83-84, 707
N.Y.S.2d 233 [1st Dept 2000]). Reports by a defendant's
own retained physician must be in the form of sworn
affidavits or affirmations because a party may not use
an unsworn medical report prepared by the party's own
physician on a motion for summary judgment.
Defendant may also rely upon plaintiffs sworn testimony
or plaintiffs unsworn treating physician's records (see
Arjona v Calcano, 7 AD3d 279, 280, 776 N.Y.S.2d 49
[1st Dept 2004]; Nelson v Distant, 308 AD2d 338, 339,
764 N.Y.S.2d 258 [1st Dept 2003]; McGovern v Walls,
201 AD2d 628, 628, 607 N.Y.S.2d 964 [2d Dept 1994]).
If this initial burden is met, "the burden shifts to the
plaintiff to come forward with evidence to overcome the
defendant's submissions by demonstrating a triable
issue of fact that a serious injury was sustained within
the meaning of the Insurance Law" (Grossman v Wright,
268 AD2d at 84). The Plaintiff is required to present
nonconclusory expert evidence sufficient to support a
finding not only that the alleged injury is serious within
the meaning of § 5102(d), but also that the injury was
causally related to the accident (Valentin v Pomilla, 59
AD3d 184, 873 N.Y.S.2d 537 [1st Dept 2009]).

In support of this motion, Defendants submit the medical
affirmations [*7] of Dr. Kuldip Sachdev, Dr. Robert
Israel and Dr. Robert Tantleff. Defendants additionally
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submit Plaintiff's medical records from Bellevue Hospital
and her deposition testimony. Dr. Sachdev performed a
neurological examination of Plaintiff on December 7,
2009. Range of motion testing was conducted with a
goniometer using the NYS Division of Disability
Determination and the American Medical Association
guidelines of normal range. Dr. Sachdev no limitations
in motion for Plaintiff's neck and lumbar spine. Straight
leg raising was normal in both supine and sitting
positions. Dr. Sachdev concluded that Plaintiff has
suffered from a cervical and lumbar sprain/strain, which
had resolved.

Dr. Tantleff reviewed the MRI film of Plaintiff's cervical
spine that was taken on February 1, 2009. He
determined that were advanced discogenic changes
with degeneration and stated that these changes require
years to decades to develop and are consistent with
Plaintiff's age. Dr. Tantleff also reviewed the MRI film of
Plaintiff's left shoulder that was taken on February 3,
2009. He determined that there degenerative changes
present and no evidence of supraspinatus tendon tear.
Dr. Tantleff concluded that [*8] the MRI findings on
both films were not causally related to the present
accident. Dr. Tantleff also reviewed a December 8, 2008
film of Plaintiffs left knee. He stated that there was no
definitive fracture of the tibia plateau and that there were
long standing degenerative changes of the anterior
cruciate ligament with possible degenerative partial tear
of the anterior cruciate ligament. Further, Dr. Tantleff did
not find any evidence of acute injury. Dr. Tantleff's and
Dr. Sachdev's expert reports satisfy Defendants' burden
of establishing prima facie that Plaintiff did not suffer a
serious injury (Yagi v Corbin, 44 A.D.3d 440, 843
N.Y.S.2d 276, 2007 NY Slip Op 7749 [1st Dept]; Becerril
v_Sol Cab Corp, 50 AD 3d 261, 854 NYS2d 695 [1st

Dept 2008)).

[**4] Dr. Israel conducted an orthopedic examination of
Plaintiff on December 21, 2009. Range of motion testing
for the cervical spine, lumbar spine, left shoulder and
left hip revealed no limitations when compared to
normal. Further, Dr. Israel concluded that Plaintiff's
evaluation was entirely within normal limits. However,
Dr. Israel's report does not indicate what objective
testing he utilized to conclude that Plaintiff had normal
range of motion when compared to normal.
[*9] Therefore, this report is insufficient to establish
Defendants’ prima facie entittement to summary
judgment (Beazer v Webster, 70 A.D.3d 587, 895
N.Y.S.2d 755, 2010 NY Slip Op 1584 [1st Dept]).

Plaintiff's Expert Reports

In opposition to Defendants' motion. Plaintiff submits the
expert affirmations of Dr. David Milbauer, Dr. Thomas
Kolb and Dr. Joyce Goldenberg. Dr. Milbauer
supervised the taking of Plaintiff's left knee MRI films on
December 8, 2008. Upon reviewing these films, he
concluded that Plaintiff had a subchondral impaction
fracture involving the lateral femoral condyle and lateral
tibial plateau. Dr. Milbauer further stated that this
fracture was no caused by degenerative changes, but is
consistent with the present accident. He also explained
that as an occult fracture, it would not be visible in the x-
ray imaging taken immediately after the accident.

Dr. Kolb supervised the taking of Plaintiff left knee MRI
film on December 1, 2000, prior to the current accident.
He determined that there was no evidence of fracture
and that if she had sustained an occult fracture it would
have been visible on the film and noted in his report. Dr.
Goldenberg treated Plaintiff both after her prior 2000
accident and after the [*10] present accident. She
stated that Plaintiff's injuries from her prior accident had
resolved and she had been pain-free for years prior to
the present accident. Dr. Goldenberg therefore
concluded that Plaintiff's current injuries were caused by
the present accident.

Under the permanent consequential limitation and
significant limitation categories of New York Insurance
Law § 5102(d), Plaintiff must submit medical proof
containing "objective, quantitative evidence with respect
to diminished range of motion or a qualitative
assessment comparing plaintiffs present limitations to
the normal function, purpose and use of the affected
body organ, member, function or system" (Garden v.
Tibulcio, 2008 NY Slip Op 3382, 50 A.D.3d 460, 855
N.Y.S.2d 515 [1st Dept] quoting John v Engel, 2 AD3d
1027, 1029, 768 N.Y.S.2d 527 [3d Dept 2003)). Further,
to qualify under the "consequential" or "significant" injury
definition, the injury must be more than minor or slight
(Gaddy v Eyler, 79 NY2d 955, 591 N.E.2d 1176, 582
N.Y.S.2d 990 [1992]). The Court of Appeals has held
that a minor, slight or mild limitation of use is considered
insignificant within the meaning of the Insurance Law
(Licari v. Elliott, 57 NY2d 230, 455 NYS2d 570, 441
N.E.2d 1088 [1982]). Dr. Milbauer, Dr. Kolb and Dr.
Goldenberg have all provided [*11] sufficient medical
proof to support Plaintiff's claim of serious injury. The
evidence presented raises a triable issue of fact as to
whether Plaintiff suffered serious injury within the
permanent consequential limitation and/or significant
limitation categories of Insurance Law § 5102(d).
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A defendant can establish the nonexistence of a serious
injury under the 90/180 category of Insurance Law §
5102(d) by citing to evidence, such as plaintiffs own
testimony, demonstrating that plaintiff was not
prevented from performing all of the substantial
activities constituting his usual and customary daily
activities for the prescribed period (see Copeland v
Kasalica, 6 AD3d 253, 254, 775 N.Y.S.2d 276 [1st Dept
2004]). Further, Plaintiff's injuries must restrict her from
performing "substantially all* of her daily activities to a
great extent rather than some slight curtailment (Szabo
v. XYZ, Two Way Radio Taxi Ass'n, Inc., 267 A.D.2d
134, 700 NYS2d 179 [1999]; Thompson v. Abbasi, 15
A.D.3d 95, 788 NYS2d 48 [1st Dept 2005]; Hernandez
V. Rodriguez, 63 A.D.3d 520, 881 N.Y.S.2d 411 [1st
Dept 2009]). Plaintiff's Verified Bill of Particulars states
that she was confined to bed and home for [**5]
approximately three weeks after the accident. This time
period is far less [*12] than the 90/180 category
requires (see Copeland, 6AD3d at 253 [1st Dept 2004]
[home and bed confinement for less than the prescribed
period evinces lack of serious injury]).

Further, To qualify under the "permanent loss of use of
a body organ, member, function or system," the loss
must not only be permanent, but must be a total loss of
use (Gaddy v. Eyler, 79 NY2d 955, 591 N.E.2d 1176,
582 NYS2d 990 [1992]; Oberly v Bangs Ambulance,
Inc., 96 NY2d 295, 751 N.E.2d 457, 727 NYS2d 378
[2001]. Plaintiff has not demonstrated that she sustained
a permanent and total loss of use of her spine, shoulder,
knee or any other body function. Therefore, Defendants'
summary judgment motion as to Plaintiff's permanent
loss claim under New York Insurance Law 8§ 5102(d) is
granted.

Accordingly, it is hereby
ORDERED that Defendant Teno and Ali's motion
for summary judgment as to liability is denied; and it
is further

ORDERED that Defendants' motion for summary
judgment is denied as to Plaintiff's claim under
permanent consequential limitation and significant
limitation categories of Insurance Law 8§ 5102(d);
and it is further'

ORDERED that Defendants’ motion for summary
judgment is granted as to Plaintiff's claim under the
90/180 category of [*13] Insurance Law 8§ 5102(d);
and it is further

ORDERED that Defendants’ motion for summary

judgment is granted as to Plaintiff's claim under the
permanent loss category of Insurance Law §
5102(d); and it is further

ORDERED that Defendants are to serve a copy of
this order, with Notice of Entry upon all parties,
within 30 days.

This constitutes the decision and order of the court.

Dated: August 13, 2010

New York, New York
/sl George J. Silver, J.S.C.

George J. Silver


https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4C6K-1M60-0039-4356-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4C6K-1M60-0039-4356-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4C6K-1M60-0039-4356-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3Y58-4PF0-0039-40YW-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3Y58-4PF0-0039-40YW-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3Y58-4PF0-0039-40YW-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4F61-FHH0-0039-43N7-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4F61-FHH0-0039-43N7-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7VYJ-4BR1-2R6J-247X-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7VYJ-4BR1-2R6J-247X-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7VYJ-4BR1-2R6J-247X-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-81V0-003V-B4YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-81V0-003V-B4YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4300-1VM0-0039-442G-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4300-1VM0-0039-442G-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4300-1VM0-0039-442G-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492

2010 N.Y. Misc. LEXIS 3896, *13; 2010 NY Slip Op 32175(U), **5

Tablel (Return to related document text)

Notice to Motion

to Show Cause - Affidavits- Exhibit
Answering Affidavits - Exhibit
Replying Affidavits

Tablel (Return to related document text)

Papers Numbered

Page 5 of 5

End of Document



No Shepard’s Signal™
As of: March 17, 2025 3:03 PM Z

Rodriguez v Best Express Cab Corp.

Supreme Court of New York, Queens County
July 7, 2010, Decided
22802/08

Reporter
2010 N.Y. Misc. LEXIS 3254 *; 2010 NY Slip Op 31813(U) **

[**1] CESAR E. RODRIGUEZ, JR., Plaintiff, -against-
BEST EXPRESS CAB CORP. and MOHAMMED
ISLAM, Defendants.
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Judges: [*1] Present: HONORABLE Howard G. Lane,
Justice.

Opinion by: HOWARD G. LANE

Opinion

EGO to tablel

Upon the foregoing papers it is ordered that defendants'
motion for summary judgment dismissing the complaint
of plaintiff, Cesar E. Rodriguez, Jr., pursuant to CPLR
3212, on the ground that plaintiff has not sustained a
serious injury within the meaning of the Insurance Law §
5102(d)is decided as follows:

This action arises out of an automobile accident that
occurred on February 12, 2008. Defendants have
submitted proof in admissible form in support of the
motion for summary judgment, for all categories of
serious injury except for the category of "90/180 days."
The defendants submitted inter alia, affirmed reports
from three independent examining and/or evaluating

physicians (a neurologist, and a

radiologist).

an orthopedist,

APPLICABLE LAW

Under the "no--fault” law, in order to maintain an action
for personal injury, a plaintiff must establish that a
"serious injury" has been sustained (Licari v. Elliott, 57
NY2d 230, 441 N.E.2d 1088, 455 N.Y.S.2d 570 [1982]).
The proponent of a motion for summary judgment must
tender sufficient evidence to show the absence of any
material issue of fact and the right [*2] to judgment as a
matter of law [**2] (Alvarez v. Prospect Hospital, 68
NY2d 320, 501 N.E.2d 572, 508 N.Y.S.2d 923 [1986];
Winegrad v. New York Univ. Medical Center, 64 NY2d
851, 476 N.E.2d 642, 487 N.Y.S.2d 316 [1985]). In the
present action, the burden rests on defendants to
establish, by the submission of evidentiary proof in
admissible form, that plaintiff has not suffered a "serious
injury." (Lowe v. Bennett, 122 AD2d 728, 511 N.Y.S.2d
603 [1st Dept 1986], affd, 69 NY2d 700, 504 N.E.2d
691, 512 NYS2d 364 [1986]). When a defendant's
motion is sufficient to raise the issue of whether a
"serious injury" has been sustained, the burden shifts
and it is then incumbent upon the plaintiff to produce
prima facie evidence in admissible form to support the
claim of serious injury (Licari v. Elliott, supra; Lopez v.
Senatore, 65 NY2d 1017, 484 N.E.2d 130, 494
N.Y.S.2d 101 [1985]).

In support of a claim that plaintiff has not sustained a
serious injury, a defendant may rely either on the sworn
statements of the defendant's examining physician or
the unsworn reports of plaintiff's examining physician
(Pagano v. Kingsbury, 182 AD2d 268, 587 N.Y.S.2d 692
2d Dept 1992]). Once the burden shifts, it is incumbent
upon plaintiff, in opposition to defendant's motion, to
submit proof of serious injury in "admissible form".
Unsworn reports of plaintiff's examining [*3] doctor or
chiropractor will not be sufficient to defeat a motion for
summary judgment (Grasso v. Angerami, 79 NY2d 813,
588 N.E.2d 76, 580 N.Y.S.2d 178 [1991]). Thus, a
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https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:800V-CG71-2RHR-D0BY-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:641X-W9Y3-GXJ9-33B2-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:641X-W9Y3-GXJ9-33B2-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-YGY0-003D-G12J-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-YGY0-003D-G12J-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y090-003D-G1X2-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y090-003D-G1X2-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y9K0-003D-G2NG-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y9K0-003D-G2NG-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-0VC0-003D-G02G-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-0VC0-003D-G02G-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XYJ0-003D-G14T-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XYJ0-003D-G14T-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-YGY0-003D-G12J-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y700-003D-G4F7-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y700-003D-G4F7-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y700-003D-G4F7-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-7V50-003V-B1JH-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-7V50-003V-B1JH-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-86M0-003V-B2JG-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-86M0-003V-B2JG-00000-00&context=1518492

Page 2 of 4

2010 N.Y. Misc. LEXIS 3254, *3; 2010 NY Slip Op 31813(U), **2

medical affirmation or affidavit which is based on a
physician's personal examination and observations of
plaintiff, is an acceptable method to provide a doctor's
opinion regarding the existence and extent of a plaintiff's
serious injury (O'Sullivan v. Atrium Bus Co., 246 AD2d
418, 668 N.Y.S.2d 167 [1st Dept 1998]). Unsworn MRI
reports are not competent evidence unless both sides
rely on those reports (Gonzalez v. Vasquez, 301 AD2d
438, 754 N.Y.S.2d 7 [1st Dept 2003]; Ayzen v.
Melendez, 299 A.D.2d 381, 749 NYS2d 445 [2d Dept
2002]). However, in order to be sufficient to establish a
prima facie case of serious physical injury the
affirmation or affidavit must contain medical findings,
which are based on the physician's own examination,
tests and observations and review of the record rather
than manifesting only the plaintiffs subjective
complaints. It must be noted that a chiropractor is not
one of the persons authorized by the CPLR to provide a
statement by affirmation, and thus, for a chiropractor,
only an affidavit containing the requisite findings will
suffice (see, CPLR 2106; Pichardo v. Blum, 267 AD2d
441, 700 N.Y.S.2d 863 [2d Dept 1999]; [*4] Eeintuch v.
Grella, 209 AD2d 377, 619 N.Y.S.2d 593 [2d Dept
2003)).

In any event, the findings, which must be submitted in a
competent statement under oath (or affirmation, when
permitted) must demonstrate that plaintiff sustained at
least one of the categories of "serious injury" as
enumerated in Insurance Law § 5102(d) (Marquez v.
New York City Transit Authority, 259 AD2d 261, 686
N.Y.S.2d 18 [1st Dept 1999]; Tompkins v. Burtnick, 236
AD2d 708, 652 N.Y.S.2d 911 [3d Dept 1997]; Parker v.
DeFontaine, 231 AD2d 412, 647 N.Y.S.2d 189 [1st Dept
1996]; DiLeo [**3] v. Blumberg, 250 AD2d 364, 672
N.Y.S.2d 319 [1st Dept 1998]). For example, in Parker,

supra, it was held that a medical affidavit, which
demonstrated that the plaintiff's threshold motion

limitations were objectively measured and observed by
the physician, was sufficient to establish that plaintiff
has suffered a "serious injury" within the meaning of that
term as set forth in Article 51 of the Insurance Law. In
other words, "[a] physician's observation as to actual
limitations qualifies as objective evidence since it is
based on the physician's own examinations."
Furthermore, in the absence of objective medical
evidence in admissible form of serious injury, plaintiff's
self-serving affidavit is insufficient to raise a triable
[*5] issue of fact (Fisher v. Williams, 289 AD2d 288,
734 N.Y.S.2d 497 [2d Dept 2001)).

DISCUSSION

A. Defendants established a prima facie case that
plaintiff did not suffer a "serious injury" as defined
in Section 5102(d), for all categories except for the
category of "90/180 days."

The affirmed report of defendants’ independent
examining neurologist, Michael J. Carciente, M.D.,
indicates that an examination conducted on August 11,
2009 revealed a diagnosis of: a normal neurological
examination. He opines that regarding the spine
condition, he finds no objective neurological signs in his
evaluation supporting the presence of a radicular
process. Dr. Carciente concludes that he finds no

evidence of a neurological injury, disability or
permanency.
The affirmed report of defendants’ independent

examining orthopedist, Alan M. Crystal, M.D., indicates
that an examination conducted on September 2, 2009
revealed a diagnosis of: no objective findings of any left
knee injury and subjective complaints of back pain
which is a common complaint that occurs in the
absence of trauma. He opines that the claimant has no
objective findings of a herniated disc at L5-S1 causing
nerve root impingement. Dr. Crystal concludes that
[*6] it is his firm opinion that there is no basis to
causally relate the alleged injuries of record to the
accident of February 12, 2008.

The affirmed report of defendants’ independent
examining radiologist, Audrey Eisenstadt, M.D.,
indicates that an MRI of the lumbar spine taken on
March 11, 2008 revealed evidence of degenerative
disease.

The affirmed report of defendants’ independent
examining radiologist, Audrey Eisenstadt, M.D.,
indicates that an MRI of [**4] the left knee taken on
March 11, 2008 revealed an impression of "Joint
effusion. Mucoid degeneration, posterior horn of the
medial meniscus." Dr. Eisenstadt concludes that there is
a degenerative signal change seen in the posterior horn
of the medial meniscus, which is a degenerative
process without traumatic basis; and there is no
evidence of osseous injury attributable to the accident.

Defendants have failed to establish a prima facie case
with respect to the 90/180 category. When construing
the statutory definition of a 90/180--day claim, the words
"substantially all* should be construed to mean that the
person has been prevented from performing his usual
activities to a great extent, rather than some slight
curtailment (see, Gaddy v. Eyler, 79 NY2d 955, 591
N.E.2d 1176, 582 N.Y.S.2d 990, [*7] supra; Licari v.
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Elliott, 57 NY2d 230, 441 N.E.2d 1088, 455 N.Y.S.2d
570, supra; Berk v. Lopez, 278 AD2d 156, 718 N.Y.S.2d
332 [2000], Iv_denied 96 NY2d 708, 749 N.E.2d 208,
725 N.Y.S.2d 639 [2001]). Defendants' experts
examined plaintiff more than 1 year after the date of
plaintiff's alleged injury and accident on February 12,
2008. Defendants' experts failed to render an opinion on
the effect the injuries claimed may have had on the
plaintiff for the 180 day period immediately following the
accident. The reports of the IMEs relied upon by
defendants fail to discuss this particular category of
serious injury and further, the IMEs took place well
beyond the expiration of the 180-day period (Lowell v.
Peters, 3 AD3d 778, 770 N.Y.S.2d 796 [3d Dept 2004)).
With respect to the 90/180-day serious injury category,
defendants have failed to meet their initial burden of
proof and, therefore, have not shifted the burden to
plaintiff to lay bare its evidence with respect to this
claim. As defendants have failed to establish a prima
facie case with respect to the ninth category, it is
unnecessary to consider whether the plaintiff's papers in
opposition to defendants' motion on this issue were
sufficient to raise a triable issue of fact (Manns v. Vaz
18 AD3d 827, 796 N.Y.S.2d 387 (2d Dept 2005).
Accordingly, defendants [*8] are not entitled to
summary judgment with respect to the ninth category of
serious injury.

B. Plaintiff fails to raise a triable issue of fact

In opposition to the motion, plaintiff submitted: an
attorney's affirmation, plaintiff's own affidavit, a narrative
report of plaintiff's physician, David Adin, D.O., and two
affirmations and sworn narrative reports of plaintiff's
radiologist, Thomas M. Kolb, M.D.

Plaintiff submitted no proof of objective findings
contemporaneous with the accident showing a causal
connection between the accident and the injuries.
Plaintiff has failed to establish a causal connection
between the accident and the injuries. The causal
connection must ordinarily be established by competent
medical proof (see, Kosciolek v. Chen, 283 AD2d 554,
725 N.Y.S.2d 69 [2d Dept 2001]; Pommells v. Perez, 4
AD3d 101, 772 N.Y.S.2d 21 [1st Dept 2004]). [**5] In

the instant case, no causal connection has been
established.
Additionally,  although  defendants' independent

examining physicians found degenerative changes,
plaintiff's experts failed to indicate their awareness that
plaintiff was suffering from such condition and failed to

address the effect of these findings on plaintiff's claimed
accident injuries Francis v. Christopher, 302 AD2d 425,
754 N.Y.S.2d 578 [2d Dept 2003]; [*9] Monette v.
Keller, 281 AD2d 523, 721 N.Y.S.2d 839 [2d Dept
2001]; Ifrach v. Neiman, 306 AD2d 380, 760 N.Y.S.2d
866 [2d Dept 2003]). Hence, plaintiff failed to rebut
defendants' claim sufficiently to raise a trial issue of fact
(see, Pommells v. Perez, 4 NY3d 566, 830 N.E.2d 278,
797 N.Y.S.2d 380 [2005)]).

Furthermore, plaintiff's attorney's affirmation is not
admissible probative evidence on medical issues, as
plaintiff's attorney has failed to demonstrate personal
knowledge of the plaintiff's injuries (Sloan v. Schoen,
251 AD2d 319, 673 N.Y.S.2d 1017 [2d Dept 1998]).

Moreover, plaintiff's self-serving affidavit is "entitled to
little weight" and are insufficient to raise triable issues of
fact (see, Zoldas v. Louise Cab Corp., 108 AD2d 378,
383, 489 N.Y.S.2d 468 [1st Dept 1985]; Fisher v.
Williams, 289 AD2d 288, 734 N.Y.S.2d 497 [2d Dept

2001)).

Therefore, plaintiff's submissions are insufficient to raise
a triable issue of fact for all categories except for the
category of "90/180 days." (See, Zuckerman v. City of
New York, 49 NY2d 557, 404 N.E.2d 718, 427 N.Y.S.2d

595 [1980])).

Accordingly, the defendants' motion for summary
judgment is granted as to all categories except for the
category of "90/180 days."

The clerk is directed to enter judgment accordingly.

Movant shall serve a copy of this order with Notice of
Entry upon the other parties of this action [*10] and on
the clerk. If this order requires the clerk to perform a
function, movant is directed to serve a copy upon the
appropriate clerk.

The foregoing constitutes the decision and order of this
Court.

Dated: July 7, 2010
Howard G.

Lane, J.S.C.
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Opinion

[*711] [**423] In an action, inter alia, to recover
damages for personal injuries, the defendants appeal
from an order of the Supreme Court, Kings County
(Partnow, J.), dated June 2, 2009, which denied their
motion for summary judgment dismissing the first cause

of action on the ground that the plaintiff Amadou Barry
did not sustain a serious injury within the meaning of
Insurance Law § 5102 (d).

Ordered that the order is reversed, on the law, with
costs, and the defendants' motion for summary
judgment dismissing the first cause of action is granted.

This appeal arises from a two-car accident which
occurred at an intersection in Manhattan. The first cause
of action asserted in the complaint alleged that the
plaintiff Amadou Barry sustained a serious injury within
the meaning of Insurance Law § 5102 (d) [***2] as a
result of the subject accident.

[**424] Contrary to the plaintiffs' contentions, the
defendants established, prima facie, through the
affirmed reports of their expert neurologist, orthopedist,
and radiologist, that Barry did not sustain a serious
injury within the meaning of Insurance Law § 5102 (d)
as a result of the subject accident (see Toure v Avis
Rent A Car Sys., 98 NY2d 345, 352, 774 NE2d 1197,
746 NYS2d 865 [2002]; Gaddy v Eyler, 79 NY2d 955,
956-957, 591 NE2d 1176, 582 NYS2d 990 [1992];
Richards v Tyson, 64 AD3d 760, 883 NYS2d 575
[2009]; Berson v Rosada Cab Corp., 62 AD3d 636, 878
NYS2d 189 [2009]; Byrd v J.R.R. Limo, 61 AD3d 801,
878 NYS2d 95 [2009]). The plaintiffs' submissions in
opposition were insufficient to raise a triable issue of
fact. The plaintiffs' physicians failed to adequately rebut
the findings of the defendants' radiologists that the
conditions in the cervical and lumbar regions of Barry's
spine, and in both of his knees, were due to
degenerative forces unrelated to the accident (see
lovino v Scholl, 69 AD3d 799, 893 NYS2d 230 [2010];
Ciordia v Luchian, 54 AD3d 708, 864 NYS2d 74 [2008]).
Moreover, under the circumstances, the opinion of the
plaintiffs’ expert orthopedist that Barry's injuries were a
result of the accident was conclusory and, thus,
insufficient to raise a triable issue of fact (see Alvarez v
Prospect Hosp., 68 NY2d 320, 324, 501 NE2d 572, 508
NYS2d 923 [1986]). [***3] The plaintiffs also failed to

Jasen Abrahamsen
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submit competent medical evidence that the injuries that
Barry allegedly [****2] sustained in the subject accident
rendered him unable to perform substantially all of his
usual and customary daily activities for not less than 90
days of the first 180 days subsequent to the accident
(see Shmerkovitch v Sitar Corp., 61 AD3d 843, 844, 878
NYS2d 86 [2009]). Accordingly, the Supreme Court
should have granted the defendants' motion for
summary judgment dismissing the first cause of action
on the ground that Barry did not sustain a serious injury
within the meaning of Insurance Law § 5102 (d). [*712]
Dillon, J.P., Miller, Balkin, Leventhal and Austin, JJ.,
concur.

End of Document


https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7VJF-K691-2R6J-20DR-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7VJF-K691-2R6J-20DR-00000-00&context=1518492
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66YS-W8B3-CGX8-00YB-00000-00&context=1518492

¢ Positive

As of: March 17, 2025 3:03 PM Z

Amamedi v Archibala

Supreme Court of New York, Appellate Division, First Department
February 9, 2010, Decided; February 9, 2010, Entered
2114, 15722/07

Reporter

70 A.D.3d 449 *; 895 N.Y.S.2d 42 **; 2010 N.Y. App. Div. LEXIS 913 ***; 2010 NY Slip Op 901 ****

[****1] Alexie Amamedi et al., Respondents, v Joel O.
Archibala et al., Appellants.

Subsequent History: Leave to appeal denied by
Amamedi v. Archibala, 15 NY3d 713, 938 NE2d 1012,
2010 N.Y. LEXIS 3307, 912 NYS2d 577 (N.Y., Nov. 17,

2010)

Core Terms

defendants', degenerative, prima facie, injured plaintiff,
medical evidence, summary judgment, serious injury,
affirmation, plaintiffs', tested

Headnotes/Summary

Headnotes
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Counsel: [***1] Feinman & Grossbard, P.C., White
Plains (Steven N. Feinman of counsel), for appellants.
Budin, Reisman, Kupferberg & Bernstein, LLP, New

York (Philip M. Aglietti of counsel), for respondents.

Judges: Tom, J.P., Andrias, Friedman, Nardelli,
Catterson, JJ. Concur--Tom, J.P., Andrias, Friedman,
Nardelli and Catterson, JJ.

Opinion

[**43] [*449] Order, Supreme Court, Bronx County
(Wilma Guzman, J.), entered on or about August 5,
2009, which denied defendants' motion for summary
judgment, unanimously reversed, on the law, without

costs, the motion granted and the complaint dismissed.
The Clerk is directed to enter judgment accordingly.

Contrary to defendants' contention, plaintiffs’ medical
evidence was admissible, as the submissions of the
injured plaintiff's treating doctors were both affirmed,
and defendants' expert, Dr. Montalbano, specifically
referenced the unaffirmed MRI reports and relied on the
results therein. Nevertheless, defendants established
prima facie entitlement to judgment that the injured
plaintiff did not sustain a "serious injury" (Insurance Law
§ 5102 [d]) by submitting expert affirmations that found
no medical evidence of recent trauma on the patient's
diagnostic films and reported normal ranges of motion in
all tested body areas by specifying the tests they used
[***2] to arrive at the measurements, and concluding
that the injuries resolved without permanency (see
DeJesus v Paulino, 61 AD3d 605, 878 NYS2d 29
2009]). The affirmation of defendants' radiologist, Dr.
Eisenstadt -- who stated that dessication along the
spine "involves a drying out of [d]isc material which is a
degenerative process greater than three months in
origin. It could not have occurred in the time interval
between examination and injury, and it is located at the
most common levels in the population for degenerative
disc disease to occur'--was sufficient to establish
defendants’ prima facie entitlement to summary
judgment.

[*450] Defendants made a prima facie showing that
plaintiff did not sustain a 90/180-day injury ( 8 5102 [d]);
absent evidence sufficient to raise an issue of fact as to
causation, this claim lacks merit (see Valentin v Pomilla,
59 AD3d 184, 186-187, 873 NYS2d 537 [2009]). The
fact that the injured plaintiff may have missed more than
90 days of work is not determinative of this claim (Ortiz
v Ash Leasing, Inc., 63 AD3d 556, 557, 883 NYS2d 180
2009]), and there is no evidence in the record
suggesting that he was prevented from performing
substantially all of the material acts that constituted his
usual and customary [***3] daily activities for 90 of the
180 days following the accident (see Uddin v Cooper,
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32 AD3d 270, 271, 820 NYS2d 44 [2006], v denied 8
NY3d 808, 865 NE2d 1256, 834 NYS2d 89 [2007]).

Plaintiffs failed to meet the consequent burden of
demonstrating serious injuries as defined in the statute
(Eranchini v Palmieri, 1 NY3d 536, [**44] 807 NE2d
282, 775 NYS2d 232 [2003]), since both of the treating
[****2] physicians failed to address the degenerative
condition noted by both of defendants' experts (see
Valentin, 59 AD3d at 186). Dr. Montalbano affirmed that
absent any other detailed evidence, the injured plaintiff's
degenerative condition was consistent with his age,
occupation and comorbid condition of being overweight;
at the very least, this warranted some kind of rebuttal on
plaintiffs' behalf (cf. June v Akhtar, 62 AD3d 427, 878
NYS2d 59 [2009]). Concur--Tom, J.P., Andrias,
Friedman, Nardelli and Catterson, JJ.
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cervical, lumbar

Headnotes/Summary

Francisco Lopez, for summary judgment dismissing the
complaint insofar as asserted against them on the
[**172] ground that the plaintiff did not sustain a serious
injury within the meaning of Insurance Law 8§ 5102 (d).

Ordered that the order is affirmed, with costs.

The respective defendants, in support of their motions
for summary judgment, relied on the same submissions.
Those submissions were sufficient to meet their prima
facie burdens of showing that the plaintiff [***2] did not
sustain a serious injury within the meaning of Insurance
Law 8§ 5102 (d) as a result of the subject accident (see

Headnotes

Insurance--No-Fault Automobile Insurance--Serious

Injury

Counsel: [***1] Torgan & Cooper, P.C. (Pollack,
Pollack, Isaac & De Cicco, New York, N.Y. [Brian J.
Isaac], of counsel), for appellant.

Baker, McEvoy, Morrissey & Moskovits, P.C., New York,
N.Y. (Stacy R. Seldin of counsel), for respondents,
White Express Cab Corp. and Shuminov Elkhan.

Judges: PETER B. SKELOS, J.P., ANITA R. FLORIO,
RUTH C. BALKIN, ARIEL E. BELEN, LEONARD B.
AUSTIN, JJ. SKELQOS, J.P., FLORIO, BALKIN, BELEN
and AUSTIN, JJ., concur.

Opinion

[*1069] [**171] In an action, inter alia, to recover
damages for personal injuries, the plaintiff appeals from
an order of the Supreme Court, Kings County (Starkey,
J.), dated July 1, 2008, which granted the motion of the
defendants White Express Cab Corp. and Shuminov
Elkhan, and the separate motion of the defendant

Toure v Avis Rent A Car Sys., 98 NY2d 345, 774 NE2d
1197, 746 NYS2d 865 [2002]; Gaddy v Eyler, 79 NY2d
955, 956-957, 591 NE2d 1176, 582 NYS2d 990 [1992]).
In opposition, the plaintiff failed to raise a triable issue of
fact.

While the plaintiff relied on the affirmation of her treating
neurologist, in which he revealed that the plaintiff had
significant [*1070] limitations in her cervical and lumbar
spine two years post-accident, as well as more recently,
neither he nor the plaintiff proffered competent medical
evidence of significant limitations in either her cervical or
lumbar regions that were contemporaneous with the
subject accident (see Taylor v Flaherty, 65 AD3d 1328,
887 NYS2d 144 [2009]; Fung v Uddin, 60 AD3d 992,
876 NYS2d 469 [2009]; Gould v Ombrellino, 57 AD3d
608, 869 NYS2d 567 [2008]; Kuchero v Tabachnikov,
54 AD3d 729, 864 NYS2d 459 [2008]; Ferraro v Ridge
Car Serv., 49 AD3d 498, 854 NYS2d 408 [2008]).

Finally, the plaintiff failed to set forth any competent
medical evidence to establish that she sustained a
medically-determined injury of a nonpermanent nature
which prevented her from performing her usual and
customary activities for 90 of the 180 days following the
subject accident [****2] (see Sainte-Aime v Ho, 274
AD2d 569, 712 NYS2d 133 [2000]). Skelos, J.P., Florio,
[***3] Balkin, Belen and Austin, JJ., concur.
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Headnotes

Insurance--No-Fault  Automobile Insurance--Serious
Injury.--Defendants were granted summary judgment
dismissing complaint on ground that plaintiff did not
sustain serious injury to his ankle; defendants'
orthopedist's report showed quantified range-of-motion
findings within normal limits, and plaintiff's testimony
indicated little or no restriction of his daily activities due
to  hospital-diagnosed ankle sprain;  plaintiff's
orthopedist's finding of range-of-motion limitations in
plaintiff's ankle was not sufficiently contemporaneous
with accident to be probative, plaintiff's testimony as to
physical therapy attendance was unsupported by
documentation, and there were unexplained gaps in
treatment.

Counsel: [***1] Baker, McEvoy, Morrissey &
Moskovits, P.C., New York (Robert D. Grace of
counsel), for appellants.

Frekhtman & Associates, Brooklyn (Arkady Frekhtman
of counsel), for respondent.

Judges: Saxe, J.P., Nardelli, Buckley, Acosta,

Friedman, JJ.

Opinion

[*536] [**14] Order, Supreme Court, New York County
(Paul Wooten, J.), entered March 17, 2009, which
denied defendants' motion for summary judgment
dismissing the complaint, unanimously reversed, on the
law, and the motion granted. The Clerk is directed to
enter judgment in favor of defendants dismissing the
complaint.

Defendants met their initial burden of establishing prima
facie that plaintiff did not sustain a serious injury to his
left ankle through their examining orthopedist's affirmed
report, which showed quantified range-of-motion
findings within normal limits, and plaintiff's deposition
testimony which indicated little or no restriction of his
daily activities due to the hospital-diagnosed ankle

sprain. The burden having shifted, plaintiff's
orthopedist's finding of range-of-motion limitations in
plaintiff's left ankle was not sufficiently

contemporaneous with the accident to be probative of
the claim (see e.g. Valentin v Pomilla, 59 AD3d 184,
185, 873 NYS2d 537 [2009]; Thompson v Abbasi, 15
AD3d 95, 97-98, 788 NYS2d 48 [2005]). [***2] Plaintiff's
testimony as to physical therapy attendance was
unsupported by any documentation, and references by
plaintiff's orthopedist to such therapy in his affirmed
report constituted impermissible hearsay (see e.g.
Toulson v Young Han Pae, 13 AD3d 317, 319, 788
NYS2d 334 [2004]). There were admitted gaps in
treatment, and plaintiff's orthopedist's offer of an
explanation regarding the gaps, grounded, in part, on
plaintiff's lack of insurance and lack of financial means,
was hearsay, and did not satisfactorily explain the
cessation of treatment under the circumstances (see
generally Pommells v Perez, 4 NY3d 566, 830 NE2d
278, 797 NYS2d 380 [2005]). Plaintiffs MRI scan,
which, according to the radiologist, evidenced partial
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tears to two ligaments in plaintiff's left ankle, was taken
three years post-accident, too remote to be probative of
plaintiff's accident-related claim, particularly since the
radiologist offered no opinion as to a causal connection
between the ligament tears and the accident (see e.g.
Dembele v Cambisaca, 59 AD3d 352, 874 NYS2d 72
[2009)]). Plaintiff's orthopedist's opinion that the ligament
tears were caused by the accident was not medically
explained.

Plaintiff's serious injury claim predicated on an alleged
inability [***3] [*537] to engage in substantially all his
daily activities for 90 of the first 180 days post-accident
was refuted by his own testimony. Plaintiff testified that
he was confined to the house for two days, missed only
three days of work and had some ankle pain when
walking long distances, playing tennis and [****2]
swimming. Further, plaintiff failed to offer the requisite
competent medical proof to substantiate his serious
injury under the [**15] 90/180 day category (see
DeSouza v _Hamilton, 55 AD3d 352, 866 NYS2d 20

[2008]).

Plaintiff's belated claim of serious injury under the
significant disfigurement category of Insurance Law §
5102 (d) was not pled, and is therefore waived. In any
event, the photographic evidence in the record,
allegedly showing the abrasion scar, is unclear and of
no probative value. Concur--Saxe, J.P., Nardelli,
Buckley, Acosta and Friedman, JJ. [Prior Case
History: 2009 NY Slip Op 30564(U).]
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Perez v Vasquez

Supreme Court of New York, New York County

September 30, 2009, Decided
INDEX NO. 102524/2007

Reporter
2009 N.Y. Misc. LEXIS 6804 *; 2009 NY Slip Op 33335(U) **

[**1] VICTOR PEREZ, Plaintiff, - against - PEDRO A.
VASQUEZ and FRANK LIVERY SERVICE, INC.,
Defendants.

Notice: THIS OPINION IS UNCORRECTED AND WILL
NOT BE PUBLISHED IN THE PRINTED OFFICIAL
REPORTS

Subsequent History: Subsequent appeal at Perez v.
Vasquez, 66 A.D.3d 494, 885 N.Y.S.2d 902, 2009 N.Y.
App. Div. LEXIS 7173 (N.Y. App. Div. 1st Dep't, 2009)

Core Terms

discovery and a Note of Issue was filed on July 14,
2008. Defendants now move for an order pursuant to
CPLR 3212, granting summary judgment dismissing the
complaint on the threshold issue of "serious injury,"
pursuant to Insurance Law § 5102(d).

SERIOUS INJURY THRESHOLD

Pursuant to the Comprehensive Motor Vehicle
Insurance Reparation Act of 1974 (now Insurance Law §
5101 et seq. - the "No-Fault Law"), a party seeking
damages for pain and [**2] suffering arising out of a
motor vehicle accident must establish that he or she has
sustained at least one of the nine categories of "serious
injury" as set forth in Insurance Law 8§ 5102 (d) (see
Licari v Elliott, 57 NY2d 230, 441 N.E.2d 1088, 455

serious injury, permanent, knee, right knee, meniscus,
surgery, affirmation, injuries, tear, summary judgment,
spine, consequential, prima facie case, significant
limitation, daily activities, initial burden, records, medial,
opined, pain, medical evidence, issue of fact,
defendants', deposition, orthopedic, cervical, sworn,
permanent loss, arthroscopic, radiologist

Judges: [*1] PRESENT: HON. PAUL WOOTEN,
Justice.

Opinion by: PAUL WOOTEN

Opinion

On October 25, 2006, plaintiff Victor Perez ("plaintiff"),
was involved in a two-vehicle collision with a vehicle
owned by defendant Frank Livery Service, Inc. and
operated by defendant Pedro A. Vasquez (collectively
"defendants"). The accident occurred on Broadway near
West 165th Street in New York County, New York.
Plaintiff commenced this action to recover damages for
alleged personal injuries suffered as a result of the
subject motor vehicle accident. The parties completed

N.Y.S.2d 570 [1982]). [*2] Insurance Law § 5102 (d)

defines "serious injury" as:
a personal injury which results in death;
dismemberment; significant  disfigurement; a
fracture; loss of a fetus; permanent loss of use of a
body organ, member, function or system
['permanent loss"]; permanent consequential
limitation of use of a body organ or member
['permanent consequential limitation"]; significant
limitation of use of a body function or system
['significant limitation"]; or a medically determined
injury or impairment of a non-permanent nature
which prevents the injured person from performing
substantially all of the material acts which constitute
such person's usual and customary daily activities
for not less than ninety days during the one
hundred eighty days immediately following the
occurrence of the injury or impairment ['90/180-
day'].

"Serious injury" is a threshold issue, and thus, a
necessary element of a plaintiffs prima facie case
(Licari, 57 NY2d at 235; Insurance Law § 5104 [a]). The
serious injury requirement is in accord with the
legislative intent underlying the No-Fault Law, which
was enacted to "weed out frivolous claims and limit

Jasen Abrahamsen
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recovery to significant injuries™ (Toure v Avis Rent A
Car Sys., Inc., 98 NY2d 345, 350, 774 N.E.2d 1197, 746
N.Y.S.2d 865 [2002], [*3] quoting Dufel v Green, 84
NY2d 795, 798, 647 N.E.2d 105, 622 N.Y.S.2d 900
[1995]). As such, to satisfy the statutory threshold, a
plaintiff is required to submit competent objective
medical proof of his or her injuries (id. at 350).
Subjective complaints alone are insufficient to establish
a prima facie case of a serious injury (id.).

Plaintiff alleges that the motor vehicle accident resulted
in permanent injuries to his right knee, back and neck,
which include a meniscus tear requiring surgery and
herniated and bulging discs (see defendants' motion,
exhibit C, bill of particulars at  11). He claims a "serious
injury" under the following relevant categories: (1)

significant disfigurement; (2) permanent loss; (3)
permanent consequential limitation; (4) significant
limitation; and (5) 90/180-day (see id. at Y 20;

affirmation in opposition at § 45-47). The Court must
determine whether, as a matter of law, plaintiff has
sustained a "serious injury" under at least one of the
[**3] claimed categories.

SUMMARY JUDGMENT ON SERIOUS INJURY

The issue of whether a claimed injury falls within the
statutory definition of "serious injury” is a question of law
for the Court, which may be decided on a motion for
summary judgment (see Licari, 57 NY2d at 237).
[*4] The moving defendant bears the initial burden of
establishing, by the submission of evidentiary proof in
admissible form, a prima facie case that plaintiff has not
suffered a "serious injury" as defined in section 5102 (d)
(see Toure, 98 NY2d at 352; Gaddy v Eyler, 79 NY2d
955, 956-57, 591 N.E.2d 1176, 582 N.Y.S.2d 990
[1992]). Once the defendant has made such a showing,
the burden shifts to the plaintiff to submit prima facie
evidence, in admissible form, rebutting the presumption
that there is no issue of fact as to the threshold question
(see Franchini v Palmieri, 1 NY3d 536, 537, 807 N.E.2d
282, 775 N.Y.S.2d 232 [2003]; Rubensccastro v Alfaro,
29 AD3d 436, 437, 815 N.Y.S.2d 514 [1st Dept 2006)).

A defendant can satisfy the initial burden by relying on
the sworn or affirmed statements of their own examining
physician, plaintiffs sworn testimony, or plaintiff's
unsworn physician's records (see Arjona v Calcano, 7
AD3d 279, 280, 776 N.Y.S.2d 49 [1st Dept 2004];
Nelson v Distant, 308 AD2d 338, 339, 764 N.Y.S.2d 258
[1st Dept 2003]; McGovern v Walls, 201 AD2d 628, 628,
607 N.Y.S.2d 964 [2d Dept 1994]). Reports by a
defendant's own retained physician, however, must be
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in the form of sworn affidavits or affirmations because a
party may not use an unsworn medical report prepared
by the party's own physician on a motion for
[*5] summary judgment (see Pagano v Kingsbury, 182
AD2d 268, 270, 587 N.Y.S.2d 692 [2d Dept 1992]).
Moreover, CPLR 2106 requires a physician's statement
be affirmed (or sworn) to be true under the penalties of

perjury.

A defendant can meet the initial burden of establishing a
prima facie case of the nonexistence of a serious injury
by submitting the affidavits or affirmations of medical
experts who examined plaintiff and opined that plaintiff
was not suffering from any disability or consequential
injury resulting from the accident (see Gaddy, 79 NY2d
at 956-57; Brown v Achy, [**4] 9 AD3d 30, 31, 776
N.Y.S.2d 56 [1st Dept 2004]; see also Junco v Ranzi,
288 AD2d 440, 440, 733 N.Y.S.2d 897 [2d Dept 2001]
[defendant's medical expert must set forth the objective
tests performed during the examination]). A defendant
can also demonstrate that plaintiffs own medical
evidence does not indicate that plaintiff suffered a
serious injury and that the injuries were not, in any
event, causally related to the accident (see Franchini, 1
NY3d at 537). A defendant can additionally point to
plaintiffs own sworn testimony to establish that, by
plaintiff's own account, the injuries were not serious (see
Arjona, 7 AD3d at 280; Nelson, 308 AD2d at 339).

Plaintiffs medical [*6] evidence in opposition to
summary judgment must be presented by way of sworn
affirmations or affidavits (see Pagano, 182 AD2d at 270;
Bonsu v Metropolitan Suburban Bus Auth., 202 AD2d
538, 539, 610 N.Y.S.2d 813 [2d Dept 1994]). However,
a reference to unsworn or unaffirmed medical reports in
a defendant's motion is sufficient to permit plaintiff to
rely upon the same reports (see Ayzen v Melendez, 299
AD2d 381, 381, 749 N.Y.S.2d 445 [2d Dept 2002]).
Submissions from a chiropractor must be by affidavit
because a chiropractor is not a medical doctor who can
affirm pursuant to CPLR 2106 (see Shinn v Catanzaro,
1 AD3d 195, 197, 767 N.Y.S.2d 88 [1st Dept 2003)).
Moreover, an expert's medical report may not rely upon
inadmissible medical evidence, unless the expert
establishes serious injury independent of said report
(see Friedman v U-Haul Truck Rental, 216 AD2d 266,
267, 627 N.Y.S.2d 765 [2d Dept 1995]; Rice v _Moses,
300 AD2d 213, 213, 752 N.Y.S.2d 318 [1st Dept 2002]).

In order to rebut a defendant's prima facie case, plaintiff
must submit objective medical evidence establishing
that the claimed injuries were caused by the accident,
and "provide objective evidence of the extent or degree
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