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Proceeding

THE COURT: Case on trial continues. M. Turnbull,
ready when you are.

MR, TURNBULL: Just have some exhibits to mark and
to admt. So as Exhibit 44, we have an inmage of an x-ray of
t he | unbar spine taken at Lenox Hill Hospital on Septenber
25, 2013, the date of the accident.

THE COURT: Ckay. |s there any objection to
admtting that into evidence?

MR. VAN ETTEN. No objection.

THE COURT: That's admtted into evidence as
Plaintiff's Exhibit 44.

(Whereupon, the itempreviously referred to is
recei ved and marked Plaintiff's Exhibit Nunber 44 in
evi dence.)

MR TURNBULL: As Exhibit 45A we have the actual
filnms fromLenox H Il Hospital on Septenber 25, 2013 -- 44A

THE COURT: (Okay. Any objection?

MR. VAN ETTEN: No objection, your Honor.

THE COURT: That's admtted into evidence as
Plaintiff's Exhibit 44A

(Whereupon, the itempreviously referred to is
recei ved and marked Plaintiff's Exhibit Number 44A in
evi dence.)

MR, TURNBULL: And then as Exhibit 45 we have an

image froma cervical spine x-ray taken at Munt Sinai
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Proceeding 911

Hospital on Cctober 10, 2008.

MR. VAN ETTEN: No objection.

THE COURT: Plaintiff's Exhibit 45 admtted into
evi dence.

(Whereupon, the itempreviously referred to is
recei ved and marked Plaintiff's Exhibit Nunber 45 in
evi dence.)

THE COURT: \Where is it fron?

MR VAN ETTEN. Munt Sinai West Hospital

MR, TURNBULL: As 45A we have the actual filnms from
Mount Sinai West Hospital from Cctober 10, 2008.

MR. VAN ETTEN: No objection.

THE COURT: This will be admtted into evidence as
Plaintiffs's Exhibit 45A.

(Whereupon, the itempreviously referred to is
recei ved and marked Plaintiff's Exhibit Number 45A in
evi dence.)

MR, TURNBULL: As 46 we wll mark Dr. Hausknecht's
chart. Dr. Hausknecht is here, he is outside in the
hal | way.

THE COURT: Please go get them M. Van Etten tel
me when you're ready and if you have any objections.

MR. VAN ETTEN: No objection subject to redaction,
your Honor. There's worker's conpensation records wthin

the records of Dr. Hausknecht which has awards and nonetary
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Proceeding 912

anount s.

THE COURT: Okay. This will be admtted into
evidence as Plaintiff's Exhibit 46 subject to redaction.

(Whereupon, the itempreviously referred to is
recei ved and marked Plaintiff's Exhibit Nunmber 46 in
evi dence.)

THE COURT: Do you have anything else, M.
Tur nbul | ?

MR, TURNBULL: No, your Honor.

THE COURT: (Okay. Anybody need to put anything on
the record?

MR. VAN ETTEN. No, your Honor.

THE COURT: | just want the record to be clear that
M. Weir is appearing virtually by Teans based on the e-nmail
conversation | had with the parties yesterday. M. Weir
will be joining us in person when he's able to do so and
virtually when he's able to do so. And based on the
conversations off the record this norning, | wll be
instructing the jury, in substance, that M. Weir is joining
us virtually and that they are not to infer as to the reason
why and say sonet hing about COVID protocol. We'Ill see how
it goes. Al right.

COURT OFFICER. Al rise. Jury entering.

(Whereupon, the jury enters the courtroom)

THE COURT: (Okay. Everybody pl ease be seat ed.
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Proceeding 913

Good norning, |adies and gentlenen. Hope everybody enjoyed
their tinme off fromus. W're ready to get back to work.

As you may see, M. Weir is appearing virtually via
M crosoft Teanms. We will do our best to make sure that he
is remaining part of the proceedings. The Court ask that
you don't speculate or hold it against either side because
he's appearing virtually and not in person. There maybe
days when M. Weir is able to appear virtually, there may be
days that he will be able to appear in person. So please
don't speculate as to the reasons why.

As you can see we have our next w tness avail able.

MR, TURNBULL: CQur next witness is Dr. Aric
Hausknecht .

THE COURT: Al right. Doctor, can you pl ease
follow the instructions of ny clerk.

THE CLERK: Good norning, Doctor. Please rise and
rai se your right hand. Do you solemmly swear or affirmthat
the testinony you' re about to give wll be the truth, the
whol e truth, and nothing but the truth?

THE WTNESS: | do.

THE CLERK: Pl ease state your full nanme and your
of fi ce address.

THE WTNESS: M nane is Aric Hausknecht. M place
of business is 19 East 37th Street, New York, New York
10016.
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Dr. Hausknecht - Direct - Mr. Turnbull 914

THE COURT: And, Dr. Hausknecht, is it Eric with a
Cor a K
THE WTNESS: A-R-1-C.
THE COURT: Oh, A-RI-C. Thank you. Doctor, I'm
going to ask that you keep your voice raised. Your
m crophone is on, you don't need to get all close to it.
Just make yourself confortable. |[If there's anything that
you are asked and you don't understand, you can't hear, |et
us know and the attorneys will rephrase and repeat it if
necessary. And if you need to take a break at any tine
pl ease feel free to do so. Thank you, you may proceed.
DI RECT EXAM NATI ON
BY MR TURNBULL:
Q Good norning, Dr. Hausknecht.
A Good nor ni ng.
Q How | ong have you been |icensed to practice nedicine in
the State of New York?
A | received nmy license to practice nedicine and surgery
in New York State in 1992,
Q And could you briefly describe for the jury your

education training background with respect to your professional

i cense?

A Sure. | graduated from Duke University in 1987
maj ori ng in physical anthropology. | graduated from Mount Si nai
Medi cal School in 1991 with a nedical degree. | conpleted ny
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Dr. Hausknecht - Direct - Mr. Turnbull 915

medi cal internship training programat Beth Israel Medica
Center here in New York in 1992 and after conpleting that
internship | received ny license to practice.

| conpl eted ny neurol ogy residency training program at
New York Hospital Cornell Medical Center and Menorial Sloan
Kettering Cancer Center in 1995 and |'ve basically been in
private practice since 1995.

Q Do you have any hospital adm ssions, teaching
positions?

A | do. I'maffiliated with several different hospitals
including Beth Israel Munt Sinai and New York Presbyterian and
Col onbia. Part of my responsibilities there, in addition to
seeing patients, is teaching other doctors and residents various
topics in the field of neurol ogy and pai n nmanagenent.

Q Doctor, you're a board certified neurol ogi st, can you
just briefly explain to the jury what the field of neurol ogy
what that speciality entails?

A Sure. Neurology is the field of nmedicine that deals
wth the treatnment and eval uati on of disorders of the nervous
system So the nervous systemincludes the brain, the spinal
cord, and the peripheral nerves. So the typical problens that a
neur ol ogi st see include headaches and di zzi ness, neck pain and
back pain, nunbness and weakness. It's ny responsibility as a
neurol ogi st to determ ne what's causing that problemand how to

best treat that problemand inprove the quality of |life of that
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Dr. Hausknecht - Direct - Mr. Turnbull

i ndi vi dual .

Q Doctor, you treat primarily conditions related to the
brain and the spine?

A Yes, | treat adult patients primarily with head, neck
and back probl ens.

Q Al right. Now, do you treat patients who are invol ved
in work-rel ated accidents?
| do.

All right. You nentioned you have a private practice?

> O >

Correct.

Q Are you on the plans of various New York construction
trade uni ons?

A | am |'ma union doctor on many different plans.
The nane of your practice, what is the nane of it?
Conpl ete Care.

How | ong have you been practicing at Conplete Care?

> O >

Si nce 2000.

Q When you have a client or a patient who has been
involved in a work-rel ated accident, do you sonetines cone to
court to testify on their behalf if they have a | awsuit?

A On occasi on, yes.

Q And during the past 20 years or so have you cone to
court to testify on behalf of your patients who are represented
by Sacks and Sacks?

A | have.

916
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Q
A

Q

Dr. Hausknecht - Direct - Mr. Turnbull 917

Approxi mately how many tinmes?
Over the past 20 years maybe a dozen tines.

And when you come to testify in court, do you have to

take tinme away fromyour practice?

A
Q

| do.

So when you come to testify do you charge a fee for

appearing and testifying in court?

A

| do. My fee for nmy tinme away fromthe office is

$1, 000 per hour.

Q
i s?

A

Q

And do you know what your fee for testifying here today

| closed nmy office for the day so it will be $8, 000.

Prior to testifying -- comng here to testify today,

did you neet with M. Weir?

A

Q
A

Q
A

| did.

When was that ?

Approxi mately two weeks ago.

What did you and M. Weir discuss?

W went over sone of the records. He brought ne sone

of the MRI filnms to take a | ook at.

Q

A
Q
A
Q

Did you bring M. @ulinazzo's chart with you today?
| did.

Do you see M. Gulinazzo in the courtroomtoday?

| do.

|s he a patient of yours?
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Dr. Hausknecht - Direct - Mr. Turnbull 918

A Yes, he is.

Q You have your chart, | would like you to feel free to
refer to it at any point in tinme during your testinony to the
extent you feel necessary to refresh your recollection?

A Under st ood.

Q When did M. @ilinazzo beconme a patient of yours?

A It was in 2016 specifically July 19th.

Q How di d he beconme a patient of yours?

A He had been injured on the job in 2013, had been
treating with several of ny associates, specifically Dr. Colon
and Dr. Merola. Dr. Merola had done sone spinal surgery. Dr.
Col on had done some pain managenent and they requested that | do
some neurol ogi c consultation and sone el ectrodi agnostic testing
to determne if there was any nerve damage in the neck or back

Q And, Dr. Hausknecht, when you see a patient, a new
patient for the first tine, do you take a history of that
patient?

A | do.

Q Can you just explain to the jury what a history is and
the significance of the history you take?

A Hi story provides inportant information to a doctor in
order to determne the nature of the condition. So, for
exanple, in this case it was trauna. He was hit by a container
and tw sted and thereafter devel oped neck, back, and shoul der

pain. So that history to me indicates that there was a
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Dr. Hausknecht - Direct - Mr. Turnbull 919

traumatic ideology to his condition.

The history also includes informtion about what type
of treatnent a person has received and their response to that
treatment. So, for exanple, has the person taken different
nmedi cati ons, have done physical therapy, have they done
injections. Al of that information is inportant to ne in
maki ng the determ nation as to what type of treatnent m ght be
effective to go forward.

So the history contains subjective information, that's
what the patient is feeling and saying and how they responded to
treat nment.

Q Did you take a history of M. Gulinazzo when you first
saw himon July 19, 20167

A | did.

Q Could you briefly tell the jury what that history was?

A He was in the course of enploynment on 9/25/13, he was
struck by a container and tw sted and knocked to the ground.
Devel oped pain and went to Lenox Hill Hospital emergency room
and thereafter saw some different doctors, had sonme physica
t herapy, had sone injections, had a shoul der surgery, eventually
seeing Dr. Merola where he had | ower back surgery and Dr. Col on
where he eventually had a spinal cord stimulator inplantation.

Q Now, Dr. Hausknecht, did you review any of the records
fromM. @ilinazzo's prior treating physicians?

A | did.
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Dr. Hausknecht - Direct - Mr. Turnbull 920

Q Wi ch doctors records did you revi ew?

MR. VAN ETTEN: (Cbjection. Can we get a tinmeframe
as to when he reviewed the records? Foundati on.

THE COURT: If you don't mnd, Doctor, can you tel
us when it was that you reviewed those records,
appr oxi mat el y.

THE WTNESS: Sonme of themwere reviewed in 2016
and sone thereafter

THE COURT: Gkay. Thank you. You may conti nue.

Q Whi ch doctors records did you review?

A In the entirety of nmy treatnent or in 20167?

Q Thr oughout the entirety of your treatnent?

A Thr oughout the entirety, | had the energency room
records fromLenox H I, | had the treatnment records and
surgical record fromDr. Dassa. | had sonme injection records
and el ectrodi agnostic testing fromDr. Datta, DA-T-T-A. | also

had treatnent records of Dr. Merola, Dr. Colon and his associate
Dr. Perez as well as a nunber of different diagnostic tests,
MRI's, x-rays, and NCV, EMGS studi es.

Q Al'l right. Doctor, you explained for the jury just a
noment ago your understandi ng about how M. Gulinazzo was
injured in his workplace acci dent.

|'mgoing to read to you sone testinony that M.
@il inazzo gave in this trial |last week and ask you if that's

consi stent with your understanding of a mechanismof his injury?
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Dr. Hausknecht - Direct - Mr. Turnbull 921

MR. VAN ETTEN:. (Obj ecti on.

THE COURT: Overruled. [I'Il allowit. [|'msorry,
you' re reading the testinony?

MR, TURNBULL: From M. Culinazzo.

THE COURT: Purpose?

MR, TURNBULL: If it's consistent with his
under st andi ng - -

THE COURT: | wll sustain the objection. Ask him
not to answer that question not quite asked. That's what
happens when you give us a preview. Sustained.

MR, TURNBULL: All right, your Honor.

Q Now, did you take -- as part of the history, did you
take a history of any prior nedical conditions M. Qilinazzo
had?

A Yes.

Q What did you note in that respect?

A In relation to what | was treating himfor, his neck
and back, | asked himif he had any neck or back probl ens before
this and he said in the renote past he had a problemw th his
| ower back which he treated, got better, and he went back to
wor k.

Q Did you do a physical exam nation, a neurol ogical
exam nation of M. Gulinazzo?

A | did.

Q Can you please explain to the jury what that
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Dr. Hausknecht - Direct - Mr. Turnbull 922

exam nation entailed and what your findings were?

A | perfornmed a neurol ogi c exam nation of his neck and
back to determne if there was any weakness, nunbness, |oss of
notion, spasm or any particular novenment that m ght cause him
pain or disconfort. The findings of the physical exam and |I'm
going to refer to ny records for the sake of accuracy, on notor
exam | found four plus weakness of the |eft shoul der abductor
and atrophy of the left shoul d.

The | eft shoul der abductor is the deltoid nuscle. The
notor strength is graded fromzero to five with zero being
paral ysis, five being full strength. Five mnus one grade bel ow
full strength, four plus two grades below full strength. So he
had | ost power in his shoulder and the nuscle had al so shrunken
up.

Q What is the significance of that finding?

A Wll, there's indication that there's been damage to
t he shoul der nuscle or damage to the nerve that provides the
i nnovation to the nuscle itself.

Q Cont i nue.

A There was four plus weakness of the left EHL or the
extensor hallucis longus which is the nuscle that pulls your big
t oe backwards. So once again this was a significant finding and
that would indicate that there's been damage to the EHL nuscle
or to the nerve that innovates the EHL nuscle.

There was al so four plus weakness of the left ankle
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Dr. Hausknecht - Direct - Mr. Turnbull 923

extensors. The ankle extensors are the retinacula nuscles in
t he back of your leg so the ability to push your foot down
relies upon those nuscles being attached -- relies upon the
nerve going to those nmuscles fully innovating those nuscles.

Q Coul d you explain to the jury what you nean by
i nnovat or ?

A Al'l of the nuscles in the human body function based
upon signal sent by the nervous system So, for exanple, if the
human bei ng decides that they want to make a fist in their right
hand, sonmewhere in the left side of the brain a nerve cell is
activated, that activation rel eases a chem cal known as a
neurotransmtter which cause depol arization or a small
electrical inpulse to travel fromone nerve cell to the next,
down the spinal cord to the nerve roots that go into those
muscl es of the hand causing those nmuscles to contract and
i kewi se causing the extensor nuscles to relax and that happens
in one or two tenths of a second.

So the innovation is the process of that nerve
contacting the nmuscle and properly transmtting that information
to contract or relax.

Q Al right. Doctor, please continue to explain what the
exam nation that you did of M. Qulinazzo and your findings?

A Ckay. So there was notor weakness in the shoul der
abductors and they're innovated by the C five six nerve roots.

And there was weakness of the big toe extensor and the ankle
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Dr. Hausknecht - Direct - Mr. Turnbull 924

extensor and those are innovated by the L five and S one nerve
roots. Based on that portion of the exam| was concerned that
he had nerve damage in the neck at C five six and in the back.

When | checked his reflexes | found that the knees --
the refl exes at the knees were increased, hyperreflective and
the reflections at the ankles were hypoactive or decreased.

This is an indication of spinal cord injury of the neck when
there's a risk of reflexes and the dimnished reflexes in the
ankles is a sign of L five, S one nerve root. So as | continued
ny exam| found that there was objective evidence of damage to
the cervical region as well as the |unbar region.

On century exam nation, when | was testing the various
portions of the skin to determne his ability to appreciate
different types of sensations |ike touch, vibration, |I found
that in the left L five, S one distribution he was feeling
things | ess than he should have. There was a decreased
sensitivity or hypoesthesia in the left L five, S one
distribution. Once again a finding to ne that was indicative of
nerve damage comng fromthe | ower back going down his left |eg.

Q What part of the | ower back?

A L five, S one. On the nechanical exam | found that
there was tenderness in the cervical paravertebral region or the
soft tissue, the nmuscles, the skin around the neck. And there
was tenderness and spasmin the |unbosacral or |ower back

region.
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The straight leg raise testing was positive bilaterally
but it was worse on the left side. The straight |eg raise test
is perfornmed by having a person sit on a table with their |egs
over slowy raising up a leg. |If there is danmage to a spine, to
a slipped disc or a pinched nerve this will put pressure on that
damaged area and if it reproduces the patient painit's
considered to be positive. In this case it was positive on both
sides but definitely worse on the left.

Q Just to be clear, Doctor, sonetines when we hear
positive we think that's a good thing. Can you explain what
positive neans in this type of setting?

A Positive nmeans that it confirnms that there is damage to
t he spi ne.

Q You nentioned spasm a nonment ago, how do you det ect
spasm

A Spasmis detecting by pal pating the nmuscles. The
nmuscl es have a resting tone when they becone tight that's
considered to be spasmand that's a reaction to sone type of
underlying injury which is a stretch of the nuscle or damage to
the Iiganent or tendon or bone.

Q Doctor, did you do any range of notion testing?

A | did there but was one other pertinent finding. There
was a positive Spurling maneuver on the left side. So the
Spurling test is perfornmed by taking a person's head in your

hand, rotating it and putting pressure on top of it. Once again
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if there is danage to the spine itself, that maneuver can
simul ate or create pressure on the nerve or damage part of the
spine. In this case it was positive on the left. Positive
nmeaning that it recreated that patient's shooting pain.

Q When you say the spine, are you speaking of the
cervical spine?

A The Spurling maneuver is the cervical spine. The
straight leg raise test is the |unbar spine. So these are
simlar tests but one's for the neck and one is for the back.

Q Wth respect to range of notion testing, describe for
the jury what you did and what your findings were?

A So range of notion can be neasured either actively or
passively. Active range of notion depends on the activity of
the patient. So if | say to the patient, bend your head to the
left as far as it can go and | neasure that angle with a speci al
t ool known as a gonioneter, that will be active left |ateral
fl exion.

Passive range of notion is perforned manually by the
examner. So if | take a person's head in their hand and | push
it as far as it can go and neasure that angle, that would be
passive range of nmotion. In this case both the active and
passi ve nmeasures that | took were pretty much the same. There
was no di screpancy.

On the 7/19/16, once again ['mreferring to ny report

for the sake of accuracy, his ability to bend his neck to the
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left was limted to 30 out of the normal 50 degree. So it was

m ssing 20 degrees or 40 percent of his ability to bend his head
tothe left. Right lateral flexion was limted to 35 out of 50,
so he was mssing 15 degrees or 30 percent of his ability to
bend his head to the right. Left rotation was limted to 50 out
of a normal 80. R ght rotation was limted to 60 out of a

nor mal 80.

Forward flexion, the ability to put your chin down, was
relatively intact. Extension, the ability to bend upwards, was
l[imted to 35 out of a normal 60. Hi s |ower back, the forward
flexion, the ability to bend forward at the waist was quite
l[imted. He can only get to about 30 degrees out of a nornal
90. So he was m ssing 60 degrees or 66 percent of his ability
to bend forward at the waist. Extension was limted to 10 out
of 25 was the ability to bend backwards, was quite limted.

Left latter flexion, bending to the left, limted to 10 out of
25. Right lateral flexion, bending to the right was limted to
10 out of 25.

Rotation on the left, so twisting towards the |eft
side, was limted to 15 out of 30. And rotation towards the
right, twsting to the right side, was limted to 10 out of 30.
So there were a nunmber of significant findings on the range of
notion indicative of limtation.

Q Al right. Doctor, | noticed fromyour notes you did a

functional examnation. Can you describe for the jury what that
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A Functional exam basically is observation of the person

wal king in and out of the room sitting down in the chair,
getting up, taking their clothes on and off, getting on and off
the table. What | observed was that his gait was antal gic
nmeani ng that he was linping. He had difficulty dressing and
undressing. He had difficulty getting on and off the exam
t abl e.

Q And, Doctor, did you also review diagnostic inmagining
test that M. Qulinazzo had done prior to seeing you?

A | did. He had a series of MRIs for his cervical,
t horacic, and lunbar spine that had been perfornmed and were
available for my reviewin which | relied upon in part in

est abl i shing ny diagnosis and maki ng reconmendati ons for him

928

Q Doctor, is an MR, an x-ray, imaging studies, are those

typical tools of your profession and specialty in doing a

di agnosi s and assessnment of a patient?

A Yes. MRl provides inportant information to a clinician

interms of structure. So it shows what's going on in black and

white picture in the spine itself. 1Is there a slipped disc, is

there a pinched nerve. So it's objective information as opposed

to a subjective

So, for exanple, if a patient cones into ny office and

t hey' re conpl ai ni ng about a | ower back pain, that's a subjective

conplaint. I'mnot really sure how nuch further we can go with
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that. It could be a sprained nuscle. It could be a pulled
tendon. It could be a slipped disc. It could be a pinched
nerve. If I find out through an MRl and it shows there is a

structural danage there, there's a slipped disc, that's

objective. It doesn't matter what the patient is saying or

doing, this is what it shows on the black or white picture.
(Wher eupon, Senior Court Reporter Rachel Sinone

takes over as the official reporter.)
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DI RECT EXAM NATI ON ( CONTI NUED)
BY MR TURNBULL:
Q Al right.
So, doctor, you understood that M. Qilinazzo had
gone to the energency roomat Lenox Hill Hospital on the date of

his accident, correct?

A Correct.

Q And you reviewed those records?

A | did.

Q Did you review an x-ray of his |ower back that was
taken on that date at Lenox Hill Hospital?

A Yes.

Q | amgoing to show you an image froman x-ray taken at

Lenox Hill Hospital on Septenber 25, 2013. This is in evidence
as Exhibit 44. Let me just bring this closer.

THE COURT: Ladies and gentlenen, just so you
know, we did pre-mark additional exhibits, including this
one.

Q Doctor, feel free to step down, and I will ask you to
explain to the jury what specific findings you find on this
| umbar spine x-ray that was taken on the date of M. Qulinazzo's
acci dent .
MR VAN ETTEN. Note my objection.
THE COURT: Overrul ed.

You can step down, doctor. Watch your step,

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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pl ease.

THE W TNESS: Thank you

A Can | use that spine over there?

Q Sur e.

MR, TURNBULL: For the record, the witness is
using a spine nodel marked for identification as

Exhi bit 42.

A kay. Basically, this is an x-ray of the |unbar spine.
(Pointing) This is the top, this is the bottom this is the
front, this is the back. You are looking at it fromside to
side, fromleft toright, or fromright to left. Down here is
what is known as the sacrum and the coccyx, so that woul d be the
tai |l bone. Each one of these square shapes here is the vertebrae
or the vertebral body seen in cross-section. The spaces in
bet ween are where the disks would be. These are the |am na
processes or the bones along the spine. The nerve roots would be
com ng straight out at each level. The spinal cord woul d be
goi ng down straight through

This x-ray, to ne, looks relatively normal. There
certainly are no fractures. There are sone ml|d degenerative
changes or osteoarthritis, wear and tear primarily over here at
L3 and LA4.

Q Ckay.

What evidence do you see of these degenerative

changes, Dr. Hausknecht? Specifically, what are the findings

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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that you relate to degeneration?

A Degeneration is, basically, wear and tear. So if you
| ook at the surface specifically of this vertebrae to see how --
you see howit is not quite as snoboth as it would be in a young
normal healthy person. This is what the spine |ooks like in
everybody as they start getting older into their 30s, 40s, 50s.

Q Al'l right, doctor. You may resune your seat for now.

A (Wtness conplies.)

Q So, doctor, | believe you said that these types of
degenerative changes are what you woul d expect to find in a
person of a certain age?

A Yes.

Q |s there anything in that x-ray of M. Q@ilinazzo's
| unbar spine taken on the date of the accident that you think is

abnormal or atypical for a 42- or 43-year-old construction

wor ker ?
MR. VAN ETTEN:  Obj ecti on.
THE COURT: Overruled. | will allowit.
A No. | think there are sonme m|d degenerative changes.

That's what typically we see in a 40-year-old construction
wor ker .
Q What significance do you attach to the finding of
degenerative changes in this x-ray --
MR. VAN ETTEN: Note ny objection.
Q -- 1 f any?

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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THE COURT: Overrul ed.

A There are some m | d degenerative changes. Degenerative
joint disease is basically wear and tear on the spine. Over the
course of time, the liganents that normally hold the spine
t oget her and keep the disks in place can become weakened. That
makes a person a little nore vulnerable to trauma. So if there
is a crush or fall, those liganents aren't able to w thstand
those forces quite as well as a nornmal heal thy spine.

Q | want you to just expand on that a little bit.

What is the effect of trauma superinposed on a
degenerative condition?

MR. VAN ETTEN:. (Obj ecti on.

THE COURT: Overruled. You can answer.

A Degenerative joint disease wll weaken the spine a
little bit. Those ligaments aren't as flexible or as durable and
strong as they nornally should be. So if there is a force that
conmes to bear on the spine causing flexion, extension, rotation;
and if those forces are great enough to tear or stretch those
ligaments, it will result in the disk eventually slipping out of
pl ace.

Q Now, is there any way to tell from| ooking at that
x-ray that you just |ooked at whether M. Gulinazzo was having
synptons from back pain or other synptons related to those
degenerative conditions?

A No. You can't look at an x-ray and know if a person is

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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having pain or not. Like | said, to ne, that |unbar spine would
be normal for a 40-year-old construction worker. So if | took
sonebody off the job wi thout any | ower back pain and did that
x-ray, it would probably | ook sonething |ike that.

Q Can a degenerative condition be asynptomatic?

A Yes. "Asynptomatic" meaning that it is not causing
probl ems; not causing pain, nunbness, weakness. It is not
i npeding the person's ability to work or to engage in other
activities.

Q Coul d a person who has the type of degenerative
conditions that you noted on M. Gulinazzo's x-ray of
Sept enber 25, 2013 have those degenerative changes w t hout
know ng?

MR. VAN ETTEN:. (Obj ecti on.
THE COURT: Overruled. You can answer that.

A Yes.

Q Coul d a person have those types of degenerative
conditions wi thout having pain?

A Yes.

Q Coul d a person have those types of degenerative
conditions without being limted as to what they could do
physi cal | y?

A Yes.

Q Coul d a person have those types of degenerative

conditions wi thout requiring treatnent?

Rachel C. Sinpne-lvanac, CSR, RVR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Hausknecht - by Plaintiff - Direct / Turnbull 935

A Yes.

Q Can a degenerative condition becone synptomatic due to

A Yes.

Q Do you understand the meaning of the term
"aggravation"?

A Yes.

Q Does that have a specific neaning in your profession?

A It does.

Q Coul d you expl ai n what "aggravati on" neans?

A " Aggravation" would mean a worsening or an activation
of a condition.

For exanple, if a person has underlying
asynptomati ¢ degenerative joint disease of the |unbar spine and
there is a superinposed event such as trauma, that woul d
aggravate or activate that underlying latent or silent condition.

Q Doctor, you nentioned a nonent ago that a degenerative
condition can make the disks nore susceptible to injury?

A It renders the spine nore susceptible to injury. One
type of injury to the spine are disk herniations and di sk bul ges.
Q And if a person had a traumatic event and becones
synptomati c due to an aggravated degenerative condition, does

t hat person then become nore susceptible to an accel erated
progression or progressive disk disease in the future?

MR. VAN ETTEN:. (Obj ecti on.

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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THE COURT: Overruled. It is leading, but I wll
| et you answer.

A | am not sure that | understand.

Q Ckay.

Doctor, what affect, if any, does the aging
process have on a person who has a spine injury?

A Degenerative joint disease or osteoarthritis is a slow
progressive condition that occurs over tinme. And because it
occurs slowy, the human body has the ability to adapt and make
changes to protect itself against significant damage such as
spinal cord or nerve damage. Trauma, on the other hand, is an
acute event and because the body doesn't have tine to adapt to
it, typically it causes significant damage such as pinched nerves
or spinal cord injury. Typically it is synptomatic, neaning that
it causes pain and disconfort for the patient. When there is a
trauma, there is an acute tearing and pulling and ripping of
ot herwi se healthy tissue. It aggravates pain receptors, releases
chem cal s, causes an inflammatory process. This is a painful
experience. |If it occurs slowy over the course of tine,
generally those reactions where you have the inflammatory
chem cals released aren't there. They could be. Sonme people do
have synmptomatic arthritis; but in general, because it is a slow
process, the body is better able to adapt to it.

Q Now, doctor, when you | ook at x-rays, do you sonetines

see evidence of acute trauma?
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A It's possible.
Q What types of evidence of acute trauma m ght you see on
an x-ray?
A You m ght see --
MR VAN ETTEN. Note my objection.
THE COURT: Overruled. You can answer.
A As pertains to the spine, you mght see a fracture.
That woul d be the nbst common finding on x-ray.
Q Al right.
You saw no findings in this x-ray of
M. @linazzo's lunbar spine, correct?
A | did not appreciate a fracture, no.
Q Does that nean he did not have an acute injury to his
| unbar spine?
A No. The x-ray shows the bones. MIs and CAT scans are
much nore sensitive for show ng the disks.
Q Ckay. So you nentioned that you | ooked at some MRIs?
A Correct.
Q W are going to take a | ook at sone of those MRl Ss.
They have been marked into evidence. W wll put themup on the
easel here. And | will ask you to step down, doctor
A (Wtness conplies.)
Q Doctor, this is an MRl taken on Cctober 26, 2013 of
M. @Qlinazzo's lunmbar spine. It is in evidence as Exhibit 30.

Could you just explain to the jury what you see on

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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this MR and what your findings are?
A Sure. Can | also have the spine again, please?
Q ( Handi ng)
A Thank you.

So, this is an MRl which is different than an
X-ray because it uses strong magnetic fields. It is able to
i mage soft tissue structures such as the disks, the spinal cord
and the nerve roots; whereas an x-ray, which uses gama rays,
really only shows you mneralized tissue, bones.

The MRl is superior to x-rays in that a person can
take slices to a particular region of the anatony and can orient
those slices in different ways. You can | ook at something from
left toright, formtop to bottom fromfront to back. So a
doctor can get a three-dinensional picture of what is going on at
a particular point in the body.

(Pointing) This is what is known as the sagittal
image. It looks simlar to that x-ray. |If you take a person's
spine and rotate it 90 degrees and take thin slices all the way
across, this is one of those slices. Here is the bottom You
could see the coccyx or the tailbone. Here is the top, the
front, the back. Each one of these squares is the vertebral body
and cross-section. Here is the spinal cord com ng down. These
here are the di sks between the bone, each one of these obl ong
shapes. Wiat you don't see comng out at each |evel would be the

nerve root. In the |ower back, those nerve roots go down into

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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the legs and feet providing information to those nuscles to
contract or relax and information back to the spine and to the
brain such as position, tenperature, pain.

What you see here is that at several different
levels -- L5-S1, L4-5, L3-4, L1-2 -- the disk itself is slipped
backwards. These are what are known as disk herniations. Al of
this disk material right there that extends beyond the vertebral
body is in a place where it doesn't belong, in the central canal
where the spinal cord is and the neural foranmen where the nerve
roots are. And when the disk comes out of place and it's in that
area, it causes inflammation, irritation, conpression of the
nerve tissue. If that irritation and inflammuation and
conpression is severe enough, it wll result in a radicul opathy
or a pinched nerve in the | ower back conmmonly called sciatica.

MR TURNBULL: Your Honor, may | have the doctor

mark on the exhi bit where he notes the herniations?

THE COURT: Sure. Tell us the color. Is it a

bl ack marker?

MR, TURNBULL: It is.

Q Doctor, using this marker, could you circle the areas
of the herniations?

A (Wtness conplies.)

Q Now, doctor, can you tell fromthis MRl whether there
IS any nerve root inpingenment?

A On this MRl | don't appreciate any nerve root

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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i npi ngenent. This one particular inmage would not be adequate to
make that determnation, but | have | ooked at all the images from
this 2013 MRl and didn't appreciate any nerve inpingenent on that
MRl in 2013.

Q Can a patient have back pain w thout nerve root
I mpi ngenent ?

A Sur e.

Q Doctor, | wll take this one down. | want to now show
you an MRl taken on May 20, 2015. This is in evidence as
Exhi bit 32.

Dr. Hausknecht, | would like you to conpare this
image with the inmage that was taken in Cctober of 2013, and
pl ease note for the jury any significant findings, any
progression of the findings, and what you found on this
particular M.

A Sur e.

Vell, just for the sake of clarification, these
exhibits are both the sanme orientation, that sagittal left to
right. This one is a different magnetic field. This is what is
known as T2. The bottomone is Tl. That just refers to the
strength of the magnet and how it images the different
structures. On T2, anything that has a high fluid or water
content is going to turn out very bright or white. So what you
are seeing here is the thecal sac or the bag that surrounds the

spinal cord and the nerve roots and contains the cerebral spinal
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fluid or the CSF, which is a liquid. You see the spinal cord
right here with the liquid around it. However, at several
different levels, the same ones |I circled on the one bel ow --
L5-S1, L4-5, L3-4, L1-2 -- you could see a big dent in that
thecal sac. That's because the disk itself has slipped out of
place and is putting pressure on that thecal sac pushing it
backwar ds.

Q Agai n, doctor, using this black marker, could you
circle the areas of the herniations you just described?

A (Wtness conplies.)

Q Al right.

So, woul d you say that the |unbar disk di sease had
progressed fromthe date of the first MR in October of 2013 to
the date of the second MRl in May of 20157

A | would say that the disk herniations on this second
MRl in 2015 definitely ook worse. They are larger, they are
putting nore pressure in the central canal and in the neural
foramen, but they are on different machines. This one is also
what is called a stand up so you are sitting down. And what an
MRl | ooks |ike when there is pressure on the spine is nore
i ndi cative of what your spine looks like in real life day to day.

So, you know, this MRl is lying flat on the table.
This one here is nore representative of what a person | ooks |ike
when they're sitting down, noving around.

These are pretty significant disk herniations.

Rachel C. Sinpne-lvanac, CSR, RVR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Hausknecht - by Plaintiff - Direct / Turnbull 942

They are causing significant stenosis or narrow ng of spinal
canal and the neural foranmen where the spinal cord and the nerve
roots are. It definitely looks like it's progressed, gotten

wor se between these two MR s.

Once again, when | | ooked at these films, | also
saw that there was nerve root inpingenment or neural inpingenent.
You can't see that on this particular inmage, but it was apparent
to me when | | ooked at the MRl fil ns.

Q Doctor, you nentioned the term"stenosis.” Could you
just describe for the jury what that nmeans and what significance
that has clinically?

A Sur e.

"Stenosis" is, basically, just a narrow ng. So,
for exanple, this (pointing) is the neural foranmen or the region
that the nerve root exits the spinal cord. |If there is sonething
in that neural foranen such as a piece of disk, a disk
herniation, it will cause a narrowing or stenosis. |[|f that
stenosis is significant enough, it causes pressure on the nerve
and that will cause nerve damage.

Q And does that cause pain?

A Yeah, it does.

Q Al right.

Doctor, you are aware this was taken on May 20,
2015. You are aware because | think you said it was in your

notes that M. Qulinazzo underwent |unbar fusion surgery;
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correct?
A Correct.
That was about a week |ater?
A Correct.
Q In May of 20157
A Yes.
Q Have you had an opportunity to review an MRl that was

taken of his lunbar spine on April 14, 2016 after the | unbar
fusion surgery?
A Yes.
Q Let me put that up.
Doctor, | am showi ng you an inmage, an MRl of the
| unbar spine taken on April 14, 2016. Could you just --
THE COURT: What is the exhibit nunber? |Is that
Exhi bit 347
MR TURNBULL: It is 34, your Honor.
MR. VAN ETTEN: Yes.
Q Doctor, could you just explain for the jury your
findings fromthis M ?
A Sur e.
Once again, this is the T2 sagittal imge. On
MRIs you can't see nmetal. There has been surgery. This we know.
This is called artifact here. So wherever there is netal, you
are not seeing normal tissue. But what you appreciate is that at

t hese | evels here -- L5-S1, L4-5, L3-4 -- where there has been
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surgery, you see a significant inprovenment in that disk
herniation. There is no |longer that |arge dent, that stenosis.
So this is what is called a deconpressive surgery. Basically it
deconpressed the foranen, deconpressed the spinal canal so that
there is more roomnow for the nerve roots and spinal cord.

Once again, that other herniation above at L1-2 is
still there.

Q Al right.

Doctor, with respect to that L1-2 that is stil
t here, what woul d you expect in terns of the aging process --
what affect woul d the aging process have on that particul ar
her ni ati on?

MR. VAN ETTEN:. (Obj ecti on.

THE COURT: | will allowit.

MR. VAN ETTEN:  Cumul ati ve.

THE COURT: | will allowit.

A When a disk is herniated, over the course of time it
becones desiccated or dried out and creates nore friction at that
| evel which results in advanced osteoarthritis. Wat you can see
at that L1-2 level, if you conpare what that disk | ooked |ike
originally, and | amreferring to Exhibit 30, you see the disk
itself |looks very simlar to the ones above and below. It has a
regul ar shape, it has a good height. Over the course of a couple
of years, you can see how this disk has, sort of, flattened out

and becone desiccated. That's the arthritic or degenerative
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process whi ch has been accel erated because of the danmage to the
di sk itself.

Q Did you also take a | ook at MRIs that had been done of
t he cervical spine?

A Yes.

Q | amgoing to show you an image fromthe cervical spine
MRl done on May 31, 2014. This is Exhibit 31 in evidence. |If
you could, just use this and explain to the jury your findings
fromthis MRl and their significance. And feel free to use this
marker if you want to circle any particul ar areas of findings.

A Ckay.

This is an MRl of the cervical spine. So,
basically, if you take a person's spine and rotate it 90 degrees
and take slices across fromleft to right, this would be one of
those slices. This is the top, this is the bottom this is the
front, this is the back. This is the base of the brain or the
cerebellumright here. Here is the mdbrain, the brain stem
com ng down, and this is the spinal cord. Each one of these
squares is the vertebral body and cross-section. In between each
is a disk.

What this shows is that there is a little bit of
degeneration in the cervical spine, but there are also several
di sks slipped out of place at C3-4, C4-5 and C5-6.

Q Are those herniations?

A | would call these two herniations. This one appears
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nore |i ke a bulge at C3-4.

Q Briefly because the jury's heard testinony about the
di fference between herniations and bul ges, but could you explain
the difference between a bul ge and herniation as you see on this
VRl ?

A Well, the spinal colum is kept in place by a series of
t ough connected fibers known as liganents. So the |iganent
connects one vertebrae to the next, and it keeps that disk in
pl ace. That |igament basically becomes contiguous or part of the
disk itself. The outside of the disk is that tough fiber. The
inside of the disk is a softer jelly-like substance. |If that
| i ganent becones stretched, that soft inner nucl eus pul posus wll
bul ge out or push out that ligament. |If that |iganment becones
torn, then sone of that soft center will squirt through,
protrude, and that would be a di sk herniation.

Q Thank you, doctor. You can take your seat.

A (Wtness conplies.)

Q Now, |et nme take you back to your chart and your notes
and the exam nation you did of M. @ulinazzo.

You told the jury about the history you took, the
exam nation you did, your objective findings, your rereview of
the films. And you have a section entitled "inpression." Could
you explain to the jury what that is?

A "I nmpression” is basically the diagnosis, what | believe

was the problemthat was going on
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Q And what was your inpression?

A That he had sustained a cervical derangenment with C3-4,
C4-5 and C5-6 disk herniations and a | unbosacral derangenent
requiring deconpressive surgery at L3 through S1 with chronic
pain requiring a spinal cord stinulator inplantation.

Q And did you conme up with a treatnment plan for
M. Qlinazzo based on your findings and your inpression?

A | did.

Q What was your plan?

A | recommended that he attend physical therapy as best
he could tolerate it. | recommended that he take his nedications
as prescribed. That he was having sone issues with the
medi cati ons he was on, so | discussed that with Dr. Colon in
trying to change those nedications around. | reconmended that he
continue with the spinal cord stinulator and continue to adj ust
the settings to achieve the best level of pain relief.
recommended that he undergo further diagnostic testing to
determne if his pain was com ng from nerve damage that had
al ready been addressed and corrected by the surgery or if there
was further nerve damage that required deconpressive surgery.

Q Doct or, based on your exam nation and your findings, do
you have an opinion to a reasonabl e degree of nedical certainty
with respect to the cause of M. Qulinazzo's back synptons that
he presented on the date of that exam nation?

MR. VAN ETTEN:. (Obj ecti on.
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THE COURT: Overruled. | will allowit.

A | do.

Q What is your opinion?

A In ny opinion it was the trauma that was sustained on
9/ 25/ 13.

Q The sane question with respect to his cervical spine
synptons. Do you have an opinion to a reasonabl e degree of
nmedi cal certainty what the cause of those were?

A | do.

MR. VAN ETTEN: Objection. Sane objection.
THE COURT: Overrul ed.

Q What is your opinion?

A Li kew se, | believe that it was the trauma from
9/ 25/13. He wasn't having any neck pain before this. He had
this traumatic injury and started having neck pain. Eventually
it showed the abnormal MRl and abnormal EMa | don't think it's
a coincidence. | think it was the jury in Septenber 25, 2013
that caused it.

Q Doctor, you nentioned a nonent ago a nunber of doctors'
records that you reviewed as part of your notes in nmaking your
di agnosi s and treatnent plan.

Did you ever receive or review any records from
Concentra?
A No, that was not part of the records | reviewed.

Q Al right.
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| want you to assunme that M. Qulinazzo went and
saw a physician's assistant at Concentra Medical two days after
the accident, all right, and that he reported -- well, strike
t hat and go back
You have the records fromLenox H Il Hospital
emergency room correct?
A | do.
Q And did you know whether M. Q@ulinazzo nmade any
conpl ai nts of neck when he presented to the energency roon?
THE COURT: And, doctor, can you tell us what you
are looking at to refresh your recollection?
THE WTNESS: | amjust |ooking at ny nedica
reports and the Lenox Hi Il Hospital records.

THE COURT: Thank you.

A He didn't particularly nmention his neck, no.
Q | want you to assume, doctor -- and these records are
in evidence -- that when he went to the energency roomon the

date of his accident he conpl ained of |eft shoul der pain and | ow
back pain but not neck pain, all right? Then two days |ater he
reported to Concentra, saw a physician's assistant and reported
that he injured his left shoul der, neck, and back. He then went
back to the sanme facility on Cctober 15, 2013, this is Concentra,
and he saw the sanme physician's assistant who noted: 43-year-old
mal e reports for recheck for |eft-sided neck, shoul der, back pain

of three weeks duration. And he returned to the sane facility on
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Cct ober 22, 2013 where he actually saw a nedical doctor, not a
physi cian's assistant, who reported that the pain is |ocated on
the neck and the pain radiated to the left armand the hand; al
right?

s any of that information inconsistent with your
finding of causation for the neck related to this accident?

MR. VAN ETTEN: Note ny objection.

THE COURT: Overrul ed.

A | think that that history that was docunmented is
consistent with a neck injury.

Q Is it typical for a person with a shoulder injury to
mani fest synptons related to the neck after the traumatic event?

MR. VAN ETTEN:. (Obj ecti on.

THE COURT: Overrul ed.

A It is not unusual for a person that has multiple
injuries that they may be focused on a different part of their
body that may be the one that's hurting themthe nost. So if you
have a neck and shoul der injury but the shoulder is feeling
wor se, that m ght be your conplaint.

Al so, after an acute injury it may take 24 to 72
hours before you really start feeling the pain once the
irritation and inflammation starts to set in simlar to, for
exanpl e, spraining your ankle. It may hurt a little bit when you
first doit, but the next day or the day after when it swells up

and gets black and blue, that's when it really hurts nore.
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So this history, in ny opinion, is consistent with
a neck injury even though he didn't conplain of neck pain
i mredi ately in the hospital.

Q Are you famliar with the term "masking"?

A Yes.

Q What is "masking"?

A "Masking" is what | referred to before. |[If you have
two injuries, especially if they are near each other |ike the
neck and shoulder; if the shoulder is bothering you nore, it may
mask the pain you are having fromyour neck. You may not really
appreciate it or report it.

Q Doctor, | also want you to assune there has been
testinmony in this case, and the records are in evidence, that
M. Qlinazzo was involved in a workplace accident on Cctober 10,
2008. He tripped and fell on his right side and was taken to the
emergency roomat Munt Sinai West, all right? He reported
striking his right leg and arm He had right | ow back pain
tenderness and C2 tenderness. Hi s neurol ogical exam nation was
normal , his neck was supple. There was a finding of mld
tenderness in the C2 area, and there was an x-ray done of the
pel vis and the cervical spine. He returned to work the follow ng
work day, full duty without restrictions, and he never saw
anot her doctor for those injuries.

Were you aware of that history when you saw

M. @Qlinazzo?
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A Not initially. It is something | |earned recently.

Q Have you had an opportunity to review the cervica
spine x-ray fromthat day?

A | have.

Q Doctor, | am showi ng you an image of the cervical spine
Xx-ray that was taken on Cctober 10, 2008. This is Plaintiff's
Exhi bit 45 in evidence.

| f you don't mnd, could you just step down and
explain to the jury your findings fromthis x-ray?

A (Wtness conplies.)

So, this is the lateral x-ray of the cervica
spine. This is the top, this is the bottom this is the back,
this is the front. These are the teeth with fillings, the skull.
Here is the vertebrae fromthe side viewwth the | am na process,
you know, that spike in the back

The spine looks fine to ne. Alittle bit of
osteoarthritis, a little degeneration typical for his age. The
bones |l ook |ike they are in good shape, and the spaces between
t he bones | ook good.

Q Al right.

So, doctor, the degenerative changes you note in
this x-ray, are they typical for a person of M. Qulinazzo's age
at the tine?

A Yeah. These are mld arthritic changes. It's, once

again, what | would expect to see in an asynptomatic person of
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his age and occupati on.

(Continued on next page)
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Q Doctor, at the time of your physical exam nation of M.
@il i nazzo, did you performany diagnostic testing on hinf

A | did.

Q What did you do?

A | performed what's called an NCV or a nerve conduction
velocity, EMG el ectromyography, and this is basically a test
that checks the integrity of the nervous systemfromthe brain
down into the spinal cord into the nerve roots, into the
neur ormuscul ar junction and into the muscles itself.

So, for exanple, in this courtroomif there are ten
recess lights and one of the lights is not working it neans
there's either a problemwth the swtch, the brain, the wring,
t he spinal cord or the nerve root, the neuromnuscul ar junction,

t he connection between the nerve and the nuscle or the fixture
of the bulb itself. So this test is perforned by transmtting a
smal | electrical inpulse and using a conmputer to neasure how

qui ckly and how strongly the electricity travels down that

nerve.

Can be al so perforned by placing a needle into various
nmuscl es that are innovated by different |evels and neasuring the
electrical activities of those nuscles. So this is an objective
test that can determne if there is any nerve damage and in this
case it shows that there was nerve danage in the neck at the C
five six on the left side and the I ower back at L five S one on

the left side. And based upon those findings |I explained to him
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t hat he probably needed neck surgery at C five six to deconpress
that disc and | sent that information over to Dr. Merola.

Q So, Doctor, you said the NCV/EM5 is an objective test.
Can a patient fake an EM3?

A No. The results of the EMG are i ndependent of what a
person is saying or doing. It's based on the objective electro
activity that's neasured by the conputer

Q Doctor, after that initial exam nation, when was the
next time you saw M. @ulinazzo?

A Vell, he primarily treated with Dr. Merola and Dr.

Col on and his associate, Dr. Perez, but he did return to ny
office on 4/20/21 for a consultation

Q And by that tine he had the cervical fusion surgery;
correct?

A He did.

Q And did you do an exam nation of M. Q@ulinazzo on that
day?

A | did.

Q Can you just briefly explain and go over for the jury
what that exam nation entailed and what your findings were?

A Once again it was a notor exam a reflex century
exam nation. It revealed various abnormalities simlar but not
identical to the findings in the first exam He still had sone
weakness in both of his arns and | egs. The reflexes at his

knees were now i nproved which | attributed to the deconpression
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of the spinal cord in the cervical region. H's century exam was
alittle bit better.

Hi s mechani cal examwas still about the same. He had
t enderness and spasmin the next and back. Positive spur
maneuver, positive straight leg raise testing and he still had
significant mobility in the neck and back although his notion in
the | ower back, specifically, was a little bit better.

Q Did you continue to follow up with M. Qulinazzo?

A | did. At that time |I reconmended that he tried to do
sone physical therapy. That he continue taking his nmedications.
That he follow up with the spinal surgeon for periodic
post operative checks. That he continue to follow up with Dr.
Perez for the managenent of his spinal cord stinulator. And |
asked himto come back and see nme in about six nonths. | did
see himagain on 3/8/22.

Q When you saw himon March 8, 2022, again, did you do a
physi cal exam nation?

A | did.

Q Can you briefly explain to the jury what your
exam nation entailed and what your findings were?

A Once again the exam findings were simlar but not
identical but there was weakness in the arns and | egs. There
was sone di m ni shed sensation on this date in his left arm
There was al so di m nished sensation in the left leg. There was

t enderness and spasmin the cervical and |unbar spine. Positive
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spurl maneuver. Positive straight leg raise testing. There was
restricted |unmbar and range of notion and his gait was antal gic.

Q Al right. Doctor, I'"'mgoing to ask you to express an
opinion and I'mgoing to ask you to assune certain things. Al
right. I'mgoing to start with the injury to the neck. And I
want you to state opinions to a reasonabl e degree of nedical
certainty and if you can't just let us know. Al right?

A Under st ood.

Q So with respect to M. Qlinazzo's neck, | want you to
assunme, as we discussed, that he had an incident in October of
2008 where he tripped and fell at a job site, he was sent to the
emer gency room conplaining of right armpain, there was a
finding of mld Ctwo tenderness in the x-ray of the cervical
spine that we just showed you was taken. That there was no
follow up treatnment. That he returned to work the follow ng
wor kday without restriction and that his synptons resol ved.

He had no injuries or treatment to his cervical spine
bet ween Cct ober of 2008 and the date of this accident, Septenber
25, 2013. That he had never had any synptons of radicular pain
with respect to his cervical spine. Do you have an opinion to a
reasonabl e degree of medical certainty what the cause of the
pai n, the dysfunction, the synptons that you noted with respect
to the cervical spine are?

MR. VAN ETTEN: (Objection as well as asked and

answer ed.
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THE COURT: Yes. Sustained.

MR, TURNBULL: As asked and answered?

THE COURT: | believe so. He's already given his
opinion as to the causati on.

MR, TURNBULL: | just want to nake sure, your
Honor, that it includes the October 2008 acci dent.
Q Does that change your opinion, Doctor?

THE COURT: You can answer that question if there's

no objection to it.

A It doesn't change nmy opinion. | still believe that the
injury occurred -- his condition occurred fromthe 9/25 injury.
Q Wth respect to his | ower back, Doctor, | want you to

assune that there's been testinony that around 1994 M.

@il inazzo had a work-rel ated accident where he injured his |ower
back at a water park. That he saw a doctor a couple of tines
mssing tinme fromwork. No physical therapy. No injections.

No pain nmedication. No x-rays. No MRIs. That after he
returned to work the synptons resol ved.

Then he had the Oct ober 2008 accident we just nentioned
where he went to the enmergency room and reported sone | ower back
t enderness. Those synptons resolved. Returned to work ful
time, full duty. He had no treatnent, no injuries to his | unbar
spi ne between Cctober 2008 up until the date of this accident in
this case, Septenber 25, 2013. That he was working up until the

date of that accident full tinme as a construction |aborer wth
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no restrictions and he had no conplaints prior to Septenber 25,
2013 wth respect to radicular pain fromhis back
Do you have an opinion to a reasonabl e degree of

medi cal certainty the cause that M. @ulinazzo's back pain and
radi ati ng synptons?

MR. VAN ETTEN. Sane objection as well as to the

narrative containing inconsistencies.

THE COURT: | wll overrule the portion of it for

t he inconsistencies and all ow the sane question as before if

it changes his opinion.

A It doesn't change ny opinion. | believe the injury of
9/25/13 is the cause of his |ower back condition.

Q Do you have an opinion to a reasonabl e degree of
nmedi cal certainty as to the necessity for the |unbar fusion
surgery that was performed on M. Gulinazzo?

MR. VAN ETTEN: Objection. Cunulative.
THE COURT: Overruled. 1'Il allowit.

A | do. In ny opinion his |ower back surgery was
necessary. The discs that had slipped out of place were getting
progressively worse, were putting pressure on the nerves, were
causing nerve damage. He didn't respond to physical therapy,
medi cations and injections and he needed that surgery.

Q Sanme question with respect to the cervical infusion
surgery?

MR. VAN ETTEN:. Obj ecti on.
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THE COURT: Overrul ed.

A Li kew se he had slipped discs in his neck that were
causi ng nerve damage that wasn't getting better with therapy and
injections. He needed that surgery as well and certainly has
shown sone inprovenent after the neck surgery.

Q Doctor, do you have an opinion to a reasonabl e degree
of nmedical certainty as to whether M. Qulinazzo's injuries are
per manent ?

MR. VAN ETTEN:  Obj ecti on.
THE COURT: Overruled. You can answer that.

A | do.

What is your opinion?

A In ny opinion they're permanent to nature. Once the
disc slips out of place it can never go back to its nornal
healthy state. Once the nerve is damaged to this extent it
can't repair itself.

He's had pain now for nine years plus it's unlikely
that he's just going to wake up one day and be back to nornal.
It's typical with this type of condition that there's going to
be good days and bad days, exacerbations and rem ssions but he's
al ways going to have this problem

Q Do you have an opinion to a reasonabl e degree of
nmedi cal certainty as to the progression of his pain and ot her
synptons into the future?

MR. VAN ETTEN:. Obj ecti on.
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THE COURT: Overruled. You can answer.

A | believe that his pain is going to continue into the
future. | can't say for sure if it's going to get worse or get
better. Typically people with these types of conditions have
exacerbations or rem ssions, good days and bad days, depending
on various factors which is changes in the weather, types of
activities that they did that day before, how they slept,
what ever treatnment they've gotten.

| can't say that he's going to continue to have the
pain. | can't tell you if the painis going to get worse. |
don't have that crystal ball but I do know that he will need to
be followed periodically because he's certainly at risk of
deteri orating.

Q Doctor, do you have an opinion as to the effect that
the aging process will have on these types of injuries?

A The osteoarthritic process or degeneration that wll
occur over the course of tinme can make his condition worse, can
cause progression of his pain and other synptons.

Q Do you have an opinion to a reasonabl e degree of
nmedi cal certainty whether M. Qulinazzo wll require future
treatment of the type that you provide a diagnostic testing
exam nations the way that you described it here today?

A Yes, he wll.

MR. VAN ETTEN: Objection. Are we asking himfor

hi s neurol ogi cal or others?
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MR, TURNBULL: For the doctor's.

THE COURT: Did you answer?

THE WTNESS: | got lost in that question
MR TURNBULL: |'Il rephrase.

Q Do you have an opinion to a reasonabl e degree of
nmedi cal certainty whether in the future M. Qulinazzo wll
continue to require the type of treatnment you provided and you
di scussed, follow ups, diagnostic testing and other treatnent
t hat you descri bed?

A Yes.

Q What is your opinion?

A He's going to require treatnent for the rest of his
life.

Q And what type of treatnment of the type that you
provi ded woul d he require?

A He woul d need office visits to nonitor his condition to
make sure that he's not deteriorating or devel opi ng new
synptons. That he's tolerating his nedications. So either
neur ol ogy or pain managenent visits once every other nonth nore
or less. He will need surveillance diagnostic, so repeat MRS
of the neck and back every five years or so.

He will need repeat EM3Ss of the upper and | ower
extremties every three to five years or so to nake sure that
his condition is stable. He needs nedications for his pain and

ot her associ ated synptons that he's having fromhis neck and
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back.

MR, VAN ETTEN: Move to strike all that are not
relevant to Dr. Hausknecht's treatnent as he has not
prescribed nedi cation, he has not --

THE COURT: That's a | ong speaki ng objecti on.
We're going to go in the back, please.

(Whereupon, the foll ow ng takes place outside the
presence of the jury in the robing room)

THE COURT: Can you read back the whol e answer?

(Wher eupon, the record was read back by the Court
Reporter.)

THE COURT: Basis for your objection?

MR. VAN ETTEN: As he initially testified, he was
initially called in to provide el ectrodi agnostic study for
the patient, which he did, and then five years later he came
back and saw himagain and this year he's seen hi m anot her
time. He has not prescribed nedications. He has not nade
any recomendations on the diagnostic studies of this. He
has deferred that along with his opinions to the treating
physi ci ans.

That's why initially | made the objection at the
beginning to say toonly limt it to what, he, as the
neur ol ogi st has been treating himfor. So he is, A going
beyond what he's been treating himfor. He's never been

di scl osed as an expert -- | had another one in there too but
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| just lost ny train of thought.

THE COURT: Plus what you said.

MR VAN ETTEN. Plus what | may have sai d before.
He's not treating himfor his conditions. |It's cumulative.
W' ve already had Dr. Merola cone in. W had the pain
managenent guy conme in and testify to all the future
treatment and now he's doing it.

They' re using a neurol ogi st that was specifically
retained for electrodiagnostic studies to assess if there
was nerve damage and now they're using himto cunulate with
the filnms and everything el se on the other people.

THE COURT: M. Turnbull?

MR. TURNBULL: | would agree with respect to the
pai n managenent. Wth respect to the diagnostic testing,
the MRIs and EMz that's clearly in Dr. Hausknecht's area
but he also refers patients for MRIs. The nedications |
woul d agree but whether he's tolerating the medications it's
sonmet hing that would be within Dr. Hausknecht's expertise as
wel | .

THE COURT: But that's not what he's done for this
patient, you know what | nean. |It's not what he's done for
anybody, it's based on his experience as a treating
physician for this patient.

MR, TURNBULL: Well, he does eval uate whet her

nmedi cations are effective.
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THE COURT: (Okay. As part of the office visit. So

|*'mgoing to, | guess, sustain in part the objection to
strike it. It's got to be limted to the doctor's treatnment
of the plaintiff in this particular case.

So if you want to raise the objection, | can give
that instruction or if you want to give it in a question or
get an answer, he's probably going to say the sane things.
|"mgoing to at this point -- I'mnot sure that's hel pful,
he's speaki ng based on his experience.

MR, TURNBULL: | can clarify it in ny question. |
wll ask himto limt it to treatnment that he specifically
woul d prescribe or performfor this patient.

THE COURT: | amgoing to strike fromthe record
the portion of the answer referring to the pain nanagenent,
the medi cations, but 1'"mgoing to let the answer stand as it
goes to the office visits in the beginning regarding the
neurology. | haven't heard himsay anything regarding
managi ng the nedi cati ons.

MR. TURNBULL: He said see whether they're
tolerating --

THE COURT: | mean in the past, before this answer.

MR. TURNBULL: As long as the office visits, the
EMGs.

THE COURT: That's in.

MR, TURNBULL: MRIs.
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THE COURT: That's in.
MR. TURNBULL: That's all | need. So if you want

to sustain the objection and strike the answer with respect

to pai n managenent and nedi cations, | have no problemwth
t hat .
THE COURT: | just don't renenber if he was done.
MR. VAN ETTEN: | try to be polite, Judge.
THE COURT: | know you do. That's it.

(Wher eupon, the follow ng takes place in open court
in the presence of the jury.)

THE COURT: (Okay. Back on the record. So I am
sustaining the objection to the extent that I'mnoving to
strike the portion of the answer regarding the pain
managenent and the portion of the part of the answer
regarding the office visit to ensure that he's tolerating
medi cations for pain or something to that effect. [It's your

recoll ection that controls. The renmai nder of the answer

st ands.

It's 11:12, | understand one of you wi shes to use
the restroom W'I| take our norning break now for ten
mnutes. We'll ask everyone to cone back at 11:23. Thank

you so nuch.
COURT OFFICER: Al rise. Jury exiting.
(Whereupon, the jury exits the courtroom)

THE COURT: Everybody, we'll take our break.
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Doctor, you're free to step down, just don't discuss your
t esti nony.

THE W TNESS:  Under st ood.

THE COURT: 11:23 everybody.

(Wher eupon, there was a ten-mnute break in the
pr oceedi ngs.)

COURT OFFICER. Al rise. Jury entering.

(Whereupon, the jury enters the courtroom)

THE COURT: Everybody can have a seat. Doctor,
you're rem nded you're still under oath. M. Turnbull, you

may conti nue.

MR. TURNBULL: Thank you, your Honor.

Q Dr. Hausknecht, do you have an opinion to a reasonable
degree of nedical certainty whether M. @ilinazzo can ever
return to manual | abor?

A | do.

Q What is your opinion?

A | don't think that he can go back to a job that
requi res manual |abor, lifting, carrying, pushing, pulling,
clinmbing, crawling, stooping. Because of the injuries to his
neck and back he would not be able to performthose activities.
Those activities would cause him pain and disconfort and those
activities would aggravate or accelerate the injuries that he
al ready has to his neck and back.

Q Do you have an opinion as to whether he could go back
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to work in any capacity?

A He m ght be able to go back to work in sone type of
sedentary position where he's able to alternate between sitting
and standing and take breaks as needed.

Q Doctor, | would like you to return just briefly to your
| ast note for M. Qulinazzo. You state, | advise M. Q@ulinazzo
to engage in | ow inpact aerobic exercise program Do you see
t hat ?

A | do.

Q So why did you make that reconmendation to M.

@l i nazzo?

A To try and maintain the strength and flexibility of his
spine and extremties. Exercise which is walking or biking or
stationary bike or treadm || as tolerated is healthy for your
spi ne.

Q All right. And when you treat patients who becone
inactive or do not exercise, in your experience what happens?

MR. VAN ETTEN:. Obj ecti on.
THE COURT: Overruled. 1'Il allowit.

A In those patients they | ose nuscle strength. They | ose
flexibility. They gain weight. Al those factors can aggravate
the -- a person's neck and back problens and that's why |
suggested it to him

Q Doctor, would slow dancing |like a two-step shuffle be

the type of activity that you woul d di scourage or encourage?
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A | wouldn't discourage it as long as it wasn't causing
pain or disconfort. | nean that's not typically the type of |ow
i npact aerobic exercise | recommend but that would be okay.

Q Thank you, Doctor.

THE COURT: Al right. Cross-exam nation.
MR. VAN ETTEN: Sure, Judge. Thank you.
CROSS- EXAM NATI ON
BY MR- VAN ETTEN:
Q So in nine years since M. -- wthdraw that.
Hel 1 o, Dr. Hausknecht.

A Good nor ni ng.

Q So in nine years since he's been treating nobody has
gi ven hi m aerobic exercises to do?

A |*mnot sure if nobody has given it to himbut that's
sonet hing that we di scussed.

Q Home exercises after physical therapy, was any of that
reconmended?

A |'mnot sure. | would assune so but | don't know.

Q You have all those records in there, don't they have
physi cal therapy in your chart that show that he was recomended
to do hone exercises?

A | don't have those particular records that recomend
home exer ci ses.

Q And when you spoke to M. Qulinazzo before you nmade the

recomendations for aerobics did he tell you he was doi ng hone
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exerci ses as per the reconmmendations of Dr. Merola and the
physi cal therapist?
A He did, yes.
Q And is a two-step shuffle aerobic exercise?
A It's -- like | said, that's not what | would recomend

on a typical basis but dancing can be | ow i npact aerobic
exercise, sure.

Q Good. Al right. Got a lot of issues here, Doctor, |
would like to talk to you about. We'Il go right back to the
last -- | think it's the last x-ray that you reviewed which is
the cervical spine x-ray from Cctober 8, 2008.

That's the one you never saw before; right?

A That's correct.

Q And you never knew about the October 10, 2008 acci dent
t hroughout your treatnent until you came here to prepare for
trial; true?

A Correct.

Q So M. @ilinazzo when he cane in and gave you that

970

history right at the beginning never told you he had a fall down

acci dent where he went and treated at Munt Sinai West; true?
A W did not discuss that, true.
Q So you did not get an accurate history from M.
@ulinazzo the first time that you saw hinm correct?
A No, | wouldn't agree with that statenent.

Q Vel |, you're asking himabout prior injuries and
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accidents; correct?

A Correct.

Q And he did not tell you about it; true?

A Tr ue.

Q So that's not an accurate history; true?

A Not true. | asked himif he had any significant prior
infjury to his neck or back. Significant to ne would be m ssed
work, MRIs, treatnent, he said he hadn't and that's accurate.

Q Wul d being renoved froma job site on a backboard in a
cervical collar be a significant potential injury?

A Potential but it wasn't, it was a precaution.

Q Way woul d that be a precaution?

A | f you have an injury and there's concern that there
m ght be an unstable neck fracture, you stabilize the neck to
prevent any further danage.

Q So that woul d be sonething a person would renenber if
they were transported froma job site on a backboard in a
cervical collar; true?

MR. TURNBULL: Qnjection.

THE COURT: Overruled. 1'Il allowit. You can
answer it.
A He may or may not renmenber it. | didn't ask himif he
ever had noved on a backboard, | asked himif he ever had an

injury to his neck or back that required treatnent before and he

said that he had not other than the | ower back one from'95.
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Q VWell, he did go to the hospital on Cctober 10, 2008;

true?
A Tr ue.
Q So that would be treatnent; true?
A Tr ue.
Q And he took x-rays, that's a formof treatnent; true?
A That's a diagnostic test, true.

Q Yeah. So, again, inaccurate treatnent from M.
@ulinazzo to you; true?

A | disagree. |'mnot concerned about every single
insignificant event. |If he had an injury to his neck that
required treatnent where he was seeing doctors, where he was
m ssing work, that would be inportant to nme. But the fact that
they took a precautionary x-ray and that they put himin a
coll ar doesn't necessarily nean that he had a neck injury.

Q And your reports indicate that he had a prior
on-the-job injury; correct?

A Correct.

Q And what does your report say that on-the-job injury
i nvol ved?

A To his | ower back

Q Ckay. But how did that happen?

A | don't know.

Q You didn't inquire about the nechanismof the injury

for the prior |ow back injury?
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A It was a long tine ago. He treated, went back to work,
got better, stopped treating. | don't recall if we discussed
t he mechanism we may have but it's not recorded.
Q Do you know where he treated?
| don't.
Did you get those records?
No.

Do you know whet her he had di agnostic testing filns?

> O » O >

| don't know.

Q You don't know. Again, relying on M. Q@ulinazzo to
provide you with a history; correct?

A That's correct. | found himto be credible.

Q Did he tell you about the Great Adventure accident that
he had over 20 years before?

A No.

Q G eat Adventure accident and 2008 acci dent you didn't
know about, so that's two accidents that he had previously;
fair?

A Fair.

Q So we now know he had a third acci dent because he did
tell you about one; fair?

A Correct.

(Wher eupon, Senior Court Reporter Rachel Sinone

takes over as the official reporter.)
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CROSS- EXAM NATI ON crux conti nued
BY MR- VAN ETTEN:

Q Are you aware that no other doctor in any of the
records address that third accident because M. Gulinazzo never
told hinP

A | am not sure what he told those other doctors. |
don't know.

Q You have the reports. He doesn't nention it to
Dr. Merola, he doesn't nention it to Dr. Datta, he doesn't
mention it to Dr. Dassa in all the reports in your folder; true?

A It is not in their reports. Wether or not he
mentioned it, | don't know.

Q So you don't know how many on-the-job accidents he has
actually had; fair statenent?

A | only know what | have been told, the one in '95, the
one in 2008, and the one in 2013.

Q All right. Let's go back again to 2008 for a second.

In 2008 he woul d have been about 35, not 40; true?

A He was born in '70, so he would have been 38.

Q Because you said about -- | thought you said
"40- sonet hi ng-year-old man" when -- okay, so 38.

A 38.

Q So the degenerative changes you saw in the neck x-ray
filmmoving it five years forward, that's still normal at that

point, five years before 2013?
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So degenerative changes, as you indicated,
people have it and it is normal; right?
A Degenerative joint disease affects all adults st
inlate 20s to early 30s, progressing throughout their |if
Everybody has it, but that doesn't necessarily nean it is

synptomatic or that you are having problens with it.

975

| ot s of

arting

etine.

Q Sonme peopl e have degenerative di sease that can be

synptomatic, true?

A Sur e.

Q And sonetines degenerative disease without trauma wl |

result in herniations, true?
A On occasion, yes.
Q Ckay.

So a herniation can occur wi thout trauma --

and,

by the way, do you look into the history, famly history of

whet her there is degenerative disease in the famly, because

sonmetines people -- dad has a spinal issue with narrow ng

of the

spine, a son has one, a brother, a sister; do you check on stuff

i ke that?
A It's not really relevant.
Q Well, if sonebody has a congenital spine conditi

woul d be rel evant; true?

A | f they did, but he doesn't.

on that
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Q | amjust asking. You check on those types of things?

A | f they had a congenital condition, yes. Qherw se |
woul dn't typically ask a patient if their dad ever had back
i ssues.

Q So, we now know that in 2008 with the cervical spine
x-ray, which has been marked Exhibit 45 in evidence, that you did
find exanple of osteoarthritis already affecting the neck;
correct?

A Correct.

Q So now we are now havi ng soneone with neck arthritis
continuing to work in this heavy |abor job you are tal king about,
right?

A Ri ght .

Q So that heavy | abor job will then further cause
progression of the degenerative changes, true?

A True. Degeneration occurs in everybody. Wth people
t hat engage in manual |abor, it's typically nore pronounced than
in someone in a nore sedentary position.

Q So if you had those sanme degenerative conditions which
you saw on the day of the accident in the back that's sonething
t hat has progressively been getting worse, correct?

A | am not sure | understand the question.

Q On Sept ember 25, 2013 when he went to Lenox Hil
Hospital and you saw these x-rays wth all the degenerative

conditions in that back, that didn't happen that day?
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A No. That was preexisting arthritis.

Q So, we now know at least fromthe one filmwe have in
2008 we' ve got degenerative in the neck, and we now know fromt he
date of the accident he had degenerative in the | ower back; true?

A True. | would need x-rays to nake that diagnosis.
Everybody has that.

Q So without even |ooking at an x-ray, you can tell tat
every person here that's over 30 they have degenerative di sease
in their back?

A They have evi dence of degenerative joint disease, yes.

Q But here when you nmade your causation opi nions,
including in your reports, you did so because he was
asynptomatic; true?

A Sorry. Repeat the question?

Q When you said that you believe this was causally
related to Septenber 25, 2013, one of the reasons is because he
was asynptomatic, true.

A Correct.

Q Look at your Lenox Hill Hospital records, please. It's
Page 8 of 9 if it's labeled the sane as Plaintiff's Exhibit 14 in
evidence. Look under the nursing notes for Septenber 25, 2013 at
9:07.

Do you see that?

A Yeah.

Q It states: 43-year-old nale appears well in no acute

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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di stress. History of occasional back pain fromlong-term
work-related strain, relieved PRN, which is as needed, with
Al eve.
|s that correct?

A Correct.

Q That woul d be someone who is experiencing synptomatic
pain, true?

A Tr ue.

Q You had those records and you didn't even know about
it, true?

A Not true. | have these records. | amaware of it.

Q You are now. Before you just said that one of the
reasons you based your opinion is because he was asynptonatic,
but those records say he is synptomatic; true?

A | disagree. "Synptomatic," to me, would be soneone
that required treatment. Feeling sore after a day's work is not
necessarily a | ower back condition.

Q And for you to know whet her he was actually treating,
he woul d have to give you an accurate history, true?

A He woul d or there woul d be sone records to that effect.
| f you have sone treatnent records, | would like to see them

Q Vel |, doctor, this is not ny degree of proof. That's
theirs. That's why they gave you all those new records, right?

MR. TURNBULL: Qnjection.
THE COURT: Sust ai ned.
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You don't have to answer that.
Q The Lenox Hi Il Hospital records you didn't refer to in
your first report but you did in your second, correct?
A Correct.
Q That's because you didn't have the Lenox Hill Hospital

records the first time you saw him it wasn't until after

correct?
A Correct.
Q Ckay.

So, when you gave your initial causation opinion
in your first report when you first saw him you didn't even have
the record fromthe date of treatnment, including the x-ray fil ns;
true?

A Tr ue.

Q So you didn't care when you prepared that report about
having all the records that you just asked me for, true?

A | don't know what you nean by "care.” | want to be as
conplete as possible. | want as many records as are avail abl e.
On that particular date, the Lenox Hill Hospital records were not
avai |l able. | subsequently reviewed them but it doesn't change
ny opi ni on.

Q By the way, let's talk sone nore about some accuracy
i ssues.

You testified to this jury that plaintiff fell to

t he ground, correct?
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A Correct.

Q You have Dr. Dassa's records, you have the Lenox Hill
Hospital records, you have Dr. Datta's records. Do any of them
say that he fell to the ground?

A Lenox H Il Hospital: | was crushed with a manlift and
contai ner at work.

Dr. Dassa: Pushed into a manlift striking his
| eft shoul der and back.

For Dr. Datta | don't have his history of injury.

Q Al right.

| want you to assume the jury was here | ast
Friday, that when | started ny cross with Dr. Merola before it
was interrupted he had testified, in fact, that plaintiff had not
told himhe had fallen to the ground and never heard that
hi story.

So, so far now, three years post-accident you are
the only person that recorded himfalling to the ground. Are you
aware of that?

MR. TURNBULL: (Qnjection.

THE COURT: Sust ai ned.

You don't have to answer that.

Q Did you see any records fromall the records you got
that said that he actually fell to the ground?

THE COURT: M. Van Etten, the records are in

evidence. You can certainly sumup onit. | wll not ask
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this doctor, Dr. Hausknecht, to go through every single

record.

MR. VAN ETTEN. Ckay. That's fair, Judge.
THE COURT: So let's nove on.

Q By the way, let's go back to the cervical spine filns
again from 2008.

You had never seen that filmprior to preparing
for trial, right?

A Correct.

Q And you never included that in any of your reports?

A That's correct.

Q And you never discussed that with any of the referring
doctors?

A Correct.

Q And those x-rays had nothing to do with your being
hired to provide an el ectrical diagnostic opinion back on the
initial referral, right?

A | am not sure what you nean by "hired."” The initial
time | saw him it was on the direct referral fromDr. Colon to
perform NCV and EMG st udi es.

Q You were asked to provide an opi nion, you saw himand
that's it; so that wasn't part of the el ectrodiagnostic testing
that he was referred to you for?

MR. TURNBULL: Qnjection.
THE COURT: Overruled. You can --

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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Sorry, M. Turnbull. D d you want to say
somet hi ng?
MR, TURNBULL: | don't understand what the

ant ecedent was, what the "that" was referring to in the

questi on.

Q The cervical film studies from 2008 had no rel ati onship
to the EMas and nerve conduction testing that you had
M. Qlinazzo referred to you for?

A An X-ray is different than an EM5 that's true.

Q Wien you gave any prior opinions in your reports, that
was based never on that particular filmstudy or those records;
true?

A That's true. | saw those filns about two weeks ago.

Q And the first report where you nade your statements on
causation, that was also not based on the Lenox H Il Hospital
records because you didn't have those records at that tinme; true?

A True.

You tal ked about desiccation before, correct?
Correct.

Di sk desiccation is a drying out of the disk?
Yes.

When that happens, the di sk shrinks?

> O >» O >

That's part of what happens, yes.
Q And when di sk desiccation -- by the way, disk

desiccation is a degenerative condition, fair?
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A Correct.

Q And when that happens, when you | ook at things such as
the MRIs you | ooked at, you can tell when a disk is degenerating
because the color of the disk changes; correct?

A Correct.

Q In fact, you tal ked about the one film study before,
the one fromStand Up MRI that was a stand up test, that was one
t hat showed the better exhibits of the fluid in the spinal area;
correct?

A Correct.

Q So when you are | ooking at a normal healthy disk in
t hose circunstances, the disk is white or is a whiter, lighter
color; right?

A Brighter, yes.

Q Brighter color, fair.

When you |l ook at a disk that is aging and is
desiccating, it's darker; correct?

A Correct.

Q Doctor, if you don't m nd, please step down.

THE COURT: Watch your step, please.

A (Wtness conplies.)

Q | want to talk to you right now looking at Plaintiff's
Exhibit 32, all right? You circled the disks that are herniated,
right?

A Correct.

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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Q Now, this would be the L5-S1?

A Correct.

Q That's the |ower one | am pointing at that you circled?

A Yes.

Q The next is L4-L57?

A Correct.

Q And L3-L4, correct?

A Ri ght .

Q And right here is what?

A L2- 3.

Q L2-3. Now, that disk, what color is it? Is it
brighter?

A Brighter than the one above and bel ow, sure.

Q And all of these are darker indicating disk desiccation
and degenerative di sease, correct?
A Correct. This is in 2015, a year after the injury,

which is with what you woul d expect.

Q Wel |, doc, you are having degeneration occurring over
time -- and, by the way, you have a herniation at L2, right?
A L1-2.

Q L1-2, okay.
And that disk is discolored and snaller and
t hi nned out, correct?
A It is.

Q Now t hese are the ones from 2013, correct?

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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Q Agai n, poor study. W may have to go to the other ones

right, but we are | ooking here --

|'msorry. | didn't understand.

A
Q
A | don't think it's poor, but yes.
Q

accurate for that?

Sure. W are |looking at the 2013 studies now, correct?

| am saying as to the lightness that you were talking

or is this filmstudy

A This is an accurate MRI. It's a different nagnetic

field. This is T1.

wer e

Q Right. So you are not able to see the brightness we

just tal king about as well, correct?

A As well, correct.

Q But | ooking at the disk shape, because we are talking

about size, you see the shape of that disk here at L2-L3, right?

| ooki

di sk.

A | do.

Q Shape and size are --

MR. TURNBULL: I'msorry. It's not clear which

exhibits are being referred to.

Q Looki ng at Exhibit 32 we just said that L2-L3, that

ng at the shape and size, they're appropriate;

A Correct.

correct?

Q Now | ooki ng at Exhibit 30, the sane shape and of that

Though the color is different, it is essentially the same?

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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A The same. The ones belowit as well. So this is an
i ndication that there wasn't di sk degeneration --
Q Doctor, | said is that one the sane as this one? Can
you answer that yes or no?
A Yes.
Q kay. He wll redirect. You have done this before,
right?
THE COURT: Come on now. | will strike that. Ask
a question.
Q You said before when you first started testifying that
you testify on occasion, correct?
A | testify on occasion, correct.
Q Ckay.
Now, you have already said you testified at | east
a dozen times for Sacks & Sacks?
A More or |ess.
Q So you testify for other --
THE COURT: Hold on, M. Van Etten. |If the doctor
IS going to be stepped down by the diagrans --
MR. VAN ETTEN: | wll conme back to the diagrans,
Judge, in a second, but he brought up --
THE COURT: Well, then, | need himto sit back
down.
MR. VAN ETTEN: Al right. | wll have himstay

here and continue, Judge.
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Q So, doc, when you | ook at the shape and size of the
di sks and you're now saying it is show ng a change, you can stil
see when |l ooking at the two exhibits, 32 and 30, that essentially
t he di sk shapes and sizes have not changed; correct? |'m saying
shape and si zes.

A | disagree with that statenent.

Ckay.
Now, you refer -- you can sit down, doctor.

A (Wtness conplies.)

Q Now, doctor, you refer cases to radiologists to do
MRI's; correct?

A | do.

Q You rely on the radiol ogist to provide you their

opi nions, correct?

A In part, yes.
You'll look at the filns yourself, true?
A True.
Q That's doi ng your job?
A It is.

Q Radi ol ogi sts do filns ten twenty or nore a day,
correct?

A A radiologist read filnms. Each radiol ogist reads
di fferent amounts of fil ns.

Q That's their job, right?

A That's correct.
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Q You are a neurologist. You need to |look at the filns,

we' |l agree on that, but you are not a radiol ogist; correct?
A | am not a radiol ogist.
Q You are not board certified in radiol ogy?
A | am not .
Q To be fair, | don't think counsel asked you; you are

board certified in neurol ogy, correct?
A | am
Q So radiologists are the specialists who | ook at review
and interpret films, true?
A Correct.
Q Ckay.
Now, when you went back to Exhibit 44 of the
| unbar spine and you tal ked about the degeneration in the | unbar
spine, you showed it to everybody. And as you are | ooking at
that, on the left-hand side is the back of the back; correct?
A Correct.
Q Al right.
Now, down to the lower end, is there a narrow ng
of the di sk space of the vertebrae on the |eft-hand side?
A MIld, yes.
Q So a narrowing on an x-ray that you are seeing back in
2013 on the date of the incident is show ng evi dence of
degenerati on where vertebral heights instead of being, let's say,

nmore uniform is now narrow at the area where the herniation
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occurred; correct?

A Correct. The disk slipped out of place. The vertebrae
col | apsed and caused narrowi ng of the foranen.

Q By the way, you also see on these filnms that you | ooked
at that you have the end parts of the disk where there is kind
of, Iike, maybe sone osteophyte or bony growth occurring?

A There are sonme osteophytes or bone spurs. This is part
of the degenerative process. That's why | interpret that as mld
degenerative joint disease, because there are some irregularities
of the vertebral bodies.

Q Vel |, the bone spurs that you see here are also
creating a narrow ng of that disk space where the cushion for the
disk is; correct?

A No. | disagree.

Q Vell, looking at Plaintiff's Exhibit 42 that you
referred to on nultiple occasions, the nodel, your disks, when in
a normal condition, tend to have uniformty; correct?

A Yes.

Q Now, |ooking at the films as you go to the back where
you have sonme of the bone spur, | believe -- correct me if I am
wong -- it is between the L4-L5 where you have the uptake for
t he bone spur; correct?

A | don't see any bone spurs that are causing stenosis.
There is some irregularity of the vertebral margins but no bone

spurs in the foranen.
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Q So the irregularities in the vertebral margin, that is
a |l essening of the height of the disks in the area where the
herni ati ons were subsequently found on MRl a year later; true?

A Not true.

Q Now, the history part again, you talked a little about
that with M. Turnbull about the history.

| s the mechanismof injury inportant to you when
you are examning the patient and comng up with both your plan,
your prognosis, and your opinions?

A Yes.
Q Ckay.

Because let's say, for exanple, you have an injury
such as M. Qlinazzo where he got caught between two objects;
okay? You told the jury he got struck by the container earlier
t oday, correct?

A Ri ght .

Q And you are aware fromthe records that we tal ked about
that he cane into contact with anot her object, correct?

A My understanding is that he was caught between a |ift
and a contai ner.

Q Ckay. But do you know the anpbunt of force involved
when he had the container and canme into contact with the Iift?

A | wasn't there. | didn't see it, no.

Q D d you question M. QGulinazzo about the degree of

force invol ved?
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A | didn't ask himspecifically how forceful it was, but
| asked if it caused himan injury, if it caused himpain. He
said it did.

Q Wll, this is three years | ater when you asked,;
correct?

A That's the first time | saw him correct.

Q Now, when you are talking, though, about mechani sm of
injury, wouldn't that be relevant as to whether or not there was
a significant, as you tal ked about before with traumas, where you
said that the other earlier accidents didn't matter unless it was
significant? Wuldn't you need to know if this degree of contact
on Septenber 25, 2013 was, in fact, significant?

A "Significant” to me is clinical, not the amount of
force. Sonebody could be involved in a high-speed collisionin a
car accident, for exanple, and have no injuries, and sonebody
could be involved in a | owspeed collision and have significance
injuries.

"Significant” to me refers to howit affects that
person clinically. D dthey require treatnent? D d they mss
work? Were they having problens? That's what | nean by
"significant,"” not the anpbunt of force but the effects that that
force had on the patient.

Q And the effects of force that we are tal king about is
all what M. Qulinazzo reported during the initial treatnments,

let's say, in the first six nonths; true?
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A |'msorry. | don't understand the question.

VWl |, you are saying whether it affects a person for
going to work. Let nme just ask you to assune that M. Qlinazzo
on direct exam nation, when he testified said, said that a week
| ater after having gone back on light duty he went to his bosses
and told themthat he decided to relieve -- that's the word he
said -- hinmself fromwork because he didn't think he could do it.

Are you aware of that?

A Once again, | didn't treat himduring the first week,
but | don't think that these injuries are conpatible with the job
t hat he had.

Q Job he had? Wat was he doing at that point a week
| ater?

A Constructi on.

Q Vell, | want you to assune that there has been
testinmony that he was placed on light duty and was just basically
sweepi ng and maybe picking up things. That's the job that they
were having himdo afterwards.

Wul d that be sonmething that a person couldn't do
after the type of trauma invol ved?

A | don't think that he woul d be capabl e of sweeping and
pi cki ng things up and noving things around on a daily basis with
t hese types of injuries, no.

Q | want you to assume, because you said before you

t hought he was asynptomatic, that his superintendent cane in and
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said that he had been conpl ai ni ng about his back prior to the
accident and that they had to nodify his job and put himon [|ight
duty. Were you aware of that?

A No.

Q Wul d soneone whose job duties have been nodified and
put on light duty be soneone who may be exhibiting synptons of
degenerative changes in his back that are worseni ng?

MR. TURNBULL: (Qnjection.
THE COURT: Sust ai ned.

Q Do you have any idea if the testinmony of the
superintendent was accurate that he had to nodify the duties for
M. @Qlinazzo and that this would be an exanple, as you tal ked

about, of the progression of degeneration for a construction

| aborer?
MR, TURNBULL: Cbjecti on.
THE COURT: Sustained. You can rephrase.
Q In other words, doctor, if he is conplaining of pain to

his boss, his boss nodifies his job, and we know he has
degenerative disk disease in his back; isn't that part of the
same progression that you have tal ked about with the worsening of
degenerative di sease?
MR, TURNBULL: Cbjecti on.
THE COURT: Overruled. | will allow this answer.
A Lower back pain can be a sign of degenerative joint

di sease
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Q So, we have a nunber of prior injuries. And, by the
way, you said before that if we have an earlier prior back injury
that he treated with and then stopped treating, and then we have
anot her trauma where he fell in 2008, and you said before that
trauma from 2013 coul d have exacerbated or aggravated the
under | yi ng degenerative changes; couldn't the 2008 acci dent have
aggravat ed or exacerbated the degenerative changes?

MR. TURNBULL: (Qnjection.
THE COURT: Overruled. | will allowit.

A Possibly but it seens unlikely. He didn't go for any
treatment for his | ower back

Q You only know that because that's what he told you,
right?

A And you have not shown ne any treatnment records or
given nme any evidence to the contrary.

Q Doctor, you didn't even know about those records when
you first saw hi mand when you gave your opinions, did you?

A What records are you referring to?

Q The 2008 treatnment records at Munt Sinai West.

A No, those records | didn't have.

Q Are you aware that he did, in fact, treat after his
accident at Great Adventure and had been treated at the scene and
afterwards and m ssed sone tinme fromwork, though m nimal.

A | amnot famliar wth any of the details of that

particul ar event.
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Q Are you aware that he started a lawsuit after his
accident in Geat Adventure?

MR, TURNBULL: Cbjection. Foundation.
THE COURT: Yes. Sustained.

Q Wuld it be significant to you, doctor, if soneone had
an accident involving their back that they had enough pain that
t hey woul d conmence a | awsuit?

MR. TURNBULL: (njection, your Honor.
THE COURT: Sust ai ned.

So, jurors, when | sustain the objection, please

di sregard the question. It's the question and answer that
becones evidence. | wll explain that to you again at the
end.

Q Now, you have Dr. Datta's records. Throughout
Dr. Datta's records and Dr. Colon's records, unlike yourself,
M. @ilinazzo said he had no prior pain in his back or neck; are
you aware of that?
MR. TURNBULL: (njection, your Honor. He is
asking the witness to do a search of records.
MR VAN ETTEN: | amnot. | asked if he is
aware - -
THE COURT: Let me hear the objection.
MR. VAN ETTEN: Sorry.
MR. TURNBULL: He is asking the w tness whether he

is aware of certain portions of Dr. Datta and Dr. Dassa's
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records. The records are in evidence. They speak for
t hensel ves.

THE COURT: They will, but I will allowthis
question because | believe it's the basis of sone other
treatment he's already spoken about that he observed and
read; but | certainly understand your objection, and we w ||
not go that much further with this |ine.

MR. VAN ETTEN.  No.

A Dr. Datta indicates he also has a radiating | ower back
Basi cal | y deni ed these conplaints prior to the accident.

(Continued on next page)
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Q Wuld it be clear then, Doctor, you don't recall what
prior history was given to those prior doctors; would that be
fair?

A How could | recall, | wasn't there. | didn't take the
history and Dr. Col on doesn't say anything about prior back pain
but he says patient cones to us today conpl aining of severe | ow
back pain which radi ates down both [ower extremties.

Q And, Doctor, the question | asked you was not what
conplaints he made, it was were you aware that he had nade
conplaints of prior pain when he first saw those doctors. The
answer is yes or no?

A | can't answer that yes or no.

Q Fair enough. You nmade an interesting statement earlier
and I"'mnot sure if | got it accurately so please correct ne.
Sornet hi ng about with the degenerative changes overtinme with
trauma there could create a herniated disk or a pinched nerve;
is that what you said?

A |"mnot really sure but degenerative joint disease on
occasion can result in a disc herniation and on occasion that
di sc herniation may cause a pinched nerve. It's possible.

Q Part of you said, you said where the degenerative
di sease exi st plus trauma can cause a pinched nerve?

A Sur e.

Q kay. And you are aware that M. Qulinazzo had a

pi nched nerve before the accident; right?
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MR. TURNBULL: Qnjection.
THE COURT: Overruled. 1'Il allowit.

A | didn't have the treatment records from 1995 or 2008,
so |'mnot sure about that.

Q "Il show you what's been nmarked as Defendant's | for
identification. | believe it's Total Rehab records. | think
you have a portion of those in your file from Total Rehab?

A Is that Dr. Col on?

No, it's physical therapy?

A | don't think so. Oh, yeah

Q Right there; right?

A Yes.

Q You have portions of the Total Rehab records in your
file;, right?

A Yes.

Q Do you have M. Qulinazzo's intake sheet from QOctober
8, 2013 when he started his physical therapy?
A No.
Q To make this quicker, I wll show you the two pages
once the Judge allows nme to approach the wtness.
THE COURT: Thank you. Yes.
MR. VAN ETTEN: This is Defendant's | for
identification with the October 8, 2013 date.
A Yes.

Q Can you turn to the next page. And I'Il try to do it

998
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again to expedite, the history witten up by M. @uilinazzo, what
does he say for prior nmedical history?

A | ndicate if you have had any of the follow ng, pinched
nerve, yes.

Q And he says a pinched nerve; correct?

A Yes.

Q So we now know he had degenerative di sease before the
accident. W know the trauma of 2008, after the trauma of G eat
Adventure. W know of the trauma that you speak about but you
don't know the dates. And we know he conpl ai ned of the pinched
nerve which you stated equates to a herniated disc.

So M. @ilinazzo told his therapist within tw weeks of
t he accident that he had a prior pinched nerve or a herniated
di sc; true?
MR TURNBULL: Cbjecti on.
THE COURT: Sust ai ned.

Q Were you aware that M. @ulinazzo had a pinched nerve

and herni ated di sc before you gave your causation opinion?
MR. TURNBULL: njection. As to tine.
THE COURT: Do you understand the question, Doctor.

A | do. | don't think that that formindicates when he
had a pi nched nerve or when he had a disc herniation. You would
have to ask M. @ulinazzo who filled it out but there is no
indication in any of the records by any of the doctors that

prior to 2013 he had a slipped disc or a pinched nerved.
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Q You al so agree there were no MRIs or CAT scans done
bet ween Septenber 25, 2013 and COctober 8, 2013; correct?

A Correct.

Q So in order for plaintiff to know he had a pinched
nerve, sonebody had to have told himthat; true?

MR. TURNBULL: Qnjection.
THE COURT: Sust ai ned.

Q Counsel asked you about experience with patients that
come into you, if a patient comes into you conplaining that they
have a pinched nerve, would you ask the question who di agnosed
you with a pinched nerve?

A No, | would ask themwhat is it that you feel.

Q So a person saying | have a herniated disc or a pinched
nerve woul d have no neaning to you to know where they knew t hat?
He's a | ayperson, right, he's not looking at filns --

MR, TURNBULL: Cbjecti on.
THE COURT: Sustained. Let's nove on.

Q VWhat I'mtrying to say, sir, is the term herniated
disc, that is a nedical term true?

A Yes.

Q A pinched nerve is a nedical tern true?

A It's a lay term

Q You testified to it as part of one of your things
saying that trauma on top of degeneration can cause a pinched

nerve. Ws that a lay termwhen you said that to M. Turnbull's

Dai sy Perez - Senior Court Reporter




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Hausknecht - Cross - Mr. Van Etten 1001

guesti ons?
A Yes. A lay termwould be a pinched nerve. A nedical
termwoul d be radicul opat hy.
Q So a pinched nerve woul d be radicul opathy. So he did
have radi cul ar synptons before the accident; true?
MR. TURNBULL: Qnjection.
A Not true.
THE COURT: |'mgoing to overrule the objection.
The answer stands.
Q And how did you know he didn't have radicul ar synptons
before if you just said a pinched nerve can be radicul ar
synpt ons?
A | asked himif he ever had any simlar problens,
radi ati ng pain, nunbness or weakness, he said no. There's
nothing in any of the records that indicates that he had
radi cul opathy or a disc herniation prior to this accident. The
fact that he checked of f pinched nerve doesn't nean that a
doctor diagnosed himw th a pinched nerve prior to this
acci dent.

It's not uncommon in ny practice for a person to cone
in and say | have a pinched nerve in nmy neck and | would say,
wel I, what do you nmean. Well, | have this pain and it's
shooting down, it's electric, it' tingling. And that's their
sel f diagnosis of a pinched nerve. That doesn't necessarily

mean that | diagnosed themw th a pinched nerve but that's not
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an unusual conpl aint.

Q So, again, you're relying exclusively on the history
given to you by M. @ulinazzo?

A Not exclusively. As | said to you before if there are
any records of a disc herniation or a pinched nerve prior to
2013, | would love to see it.

Q Doctor, as we've already gone forward and | don't want
to keep arguing with you and I'll probably get cut off again --

THE COURT: You al nbst were. Let's nove on.

Q Doctor, so what I'mtrying to figure out here is that
we have the other doctors records who are treating M. Culinazzo
i medi ately after the incident and sone of them have testified
and their records indicate that how the accident happened there
was no fault. Yet in 2016 you cone in and say there was a
fault. And then we have these other records that you were
unaware of fromthe prior accidents and now we have anot her
record saying there's a pinched nerve of which we're unaware of
and you' re downpl aying --

MR. TURNBULL: Qnjection.
THE COURT: You were doing so well. Let's get to

t he questi on.

Q So | ooking at those records, so when he cones in in
2016 you're unaware of certain things, you have a history now,
all of a sudden you have a history of himfalling and you're

saying he had no prior, isn't it true that when he cane to you
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in 2016 he had started this lawsuit and that's why you got --
MR. TURNBULL: Qnjection.
THE COURT: Sust ai ned.

Q Were you aware when he canme in he had a | awsuit

pendi ng?
MR. TURNBULL: Qnjection.
THE COURT: |'mgoing to overrule the objection.
A | did not have firsthand know edge but | knew that he

had an attorney so | assuned that there was a reasonable
i kelihood that there was a |awsuit but that's not why | was
seeing himand that's not who referred the patient to ne.

Q Are you aware that Dr. Dassa was referred to plaintiff
by his attorneys?

A |''mnot aware who referred himto Dr. Dassa.

Q Are you aware of any of the other doctors that he was
treating with were referred to by attorneys?

A | don't know who referred the other doctors to M.
@il inazzo. | know for a fact that he was referred to nme by Dr.
Col on, 100 percent.

Q Now, you tal ked about concern about the nedicines that
plaintiff was taking; true?

A True.

Q And in fact one of the notes that you have is the fact
t hat he was al ways getting pain nmedicine?

A |*"mnot sure that that's the way that | would phrase it
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but, yes, each time | saw himhe was on different nedications.
| felt that they weren't effective. There m ght be better
conbi nati ons of nedicines for himand | discussed that with Dr.
Col on and Dr. Perez.

Q Did you see any indication in any of the records that
you had that any doctor ever gave hi manything other than pain
nmedi cine and on two or three occasions epidural steroids?

A You |ost nme. You tal king about nedications?

Q | was trying not to give you an out. Did you ever see
an indication that anybody prescribed anything other than pain
medi ci nes and nuscl e rel axers, | forgot about those?

A | would have to review the entire nedical record but as
far as | know when | saw him he was taking pain nedications and
nmuscl e rel axers.

Q And at sone point you raised with Dr. Col on the fact
t hat he shoul dn't be taking oxycodone as much?

A That's correct. | thought he would be better off on a
conbi nation of nedications. Antiinflammatories, Percocet or
oxycodone for noderate to severe pain and then something el se on
a daily basis to try to prevent that pain, control the
neur opat hi c pain that he was experiencing.

Q And it's frequent, Doctor, and you as a neurol ogi st
t hat you woul d make reconmmendations for antiinflammatories for
the types of synptons that M. Qulinazzo had; true?

A That woul d be part of ny reconmendation, yes.
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Q At no time you' re aware anybody prescri bi
antiinflanmmatory nedication for him true?

MR, TURNBULL: Cbjection. Asked and

1005

ng any

answer ed.

THE COURT: Sustained. You don't have to answer.

Q Go to your initial report of July 19, 2016, please.

Sorry, are you there? 1In your exam nation part under

mechani cal, did you find any cervical spasns?
A Not on that date, no.
Q And when you | ooked at the testing down i

t here had been a new MRl of the cervical spine?

n your notes

A There were series of MRIs for the neck and back. The

nost recent that | saw was 4/14/16 for the neck and the back.

Q And on that new filmfrom 2016 after the

first film

study said there was a new C five, C six herniation; correct?

A Correct.

Q And what traumatic event intervened from
2016 to cause that new herniation?

A None. | think it was already there. It
t he 2014 MRI

Q VWll, you didn't say that in your report.

it was new, true?

A | didn't say it was new, that's what the
sai d.

Q VWell, | thought you | ooked at the fil s,

A | did. Not on that particular date so |

2013 until

was present on

In fact said

r adi ol ogi st

Sir.

coul dn't know
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that it was new. \Wen | conpared it to the prior studies
realized it was already there.

Q Sir, when you were asked by counsel about your initial
report and you were tal king about your exam nation and testing,
you said MRl films and you said you had revi ewed t hem when you
did this report. You had not reviewed the actual film studies?

A Calmdown. | reviewed the MR films but | didn't have
the prior MRl from 2013 so | couldn't knowif it was new or
preexisting. Once | reviewed the MRIs from2013 | saw that it
was there.

Q You just described earlier when you were | ooking at the
filmstudies by counsel that he showed and you tal ked about the
cervical derangenent diagnosis. Your inpression said, cervical
derangenment was C three, C four; C four, Cfive; Cfive, Csix
herni ations; right?

A Correct.

Q When you | ooked at the filns and you circled everything

and you showed the Cthree C four you said it was a bulge to M.

Turnbul |'; true?
A Tr ue.
Q Your report says herniation. |s that because you

didn't look at the filns back then and you | ooked at them today
for the first time?
A For the first tine, no.

Q Did you | ook at them when you prepared with M. Wir?
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A | did but that wasn't the first tine.

Q And when you're tal king about the nerve conduction
studies that plaintiff was referred to you for, you al so had
| ooked at Dr. Datta's earlier studies; right?

A Correct.

Q And on the cervical |evel you only saw C five-C six
radi cul opat hy; correct?

A That's correct.

Q And your report says Cfive Csix is a new herniation;
correct?

A No, the radiologist said that Cfive six is a new
herniation in the 2016 MR. And when | saw himin 2016 | did
not have the 2014 MR available for review \Wen | reviewed the
2014 MRl it becanme apparent to nme that disc herniation was there
in 2014. 1t wasn't new.

MR VAN ETTEN. Mve to strike as nonresponsi ve.

Q The question, Doctor, that |I asked you --

THE COURT: Can | rule on that, please. | wll

al l ow the answer.

Q Okay. Your report says there's a new herniation at
that level; true or false?

A For the third tinme, ny report says --

Q True or false? Can you answer true or false?

THE COURT: So, Doctor, if you can answer it in a

true or fal se fashion
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THE WTNESS: | can't answer it true or false.
Q Can you read the jury under testing the third sentence
that you have on that first date?

A There is a new left C four five disc herniation.

There's a --
Q That's all | asked you to read, sir.
THE COURT: Ckay.
Q Is that the sentence you put in your report?

A That is in nmy report which is paraphrased fromthe
radi ol ogi st report. That's not what | found, it's what the
radi ol ogi st found.

THE COURT: Let's nove on

Q And al so at that point you only saw L five S one
radi cul opat hy; correct?

A On the el ectrodi agnostic test that | performed |I only
saw L five S one radicul opathy on the left side.

Q Ckay. And Dr. Datta had found nmultiple |evels of
radi cul opat hy back in 2013 and '14; correct?

A He also found it at L four.

Q So at this point plaintiff has had | ess radi cul opat hy
three years later or two years later fromwhere Dr. Datta first
saw himand tested him correct?

A |''mnot sure how to answer that question.

Q You told this jury that the EMcs and nerve conductions

are objective tests; correct?

Dai sy Perez - Senior Court Reporter




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Hausknecht - Cross - Mr. Van Etten 1009

A Yes.

Q And you have Dr. Datta's records and they're in
evi dence and that showed multiple Ievels with radicul opat hy?

A Correct.

Q And then when you exam ned himtwo or three years |ater
there were only two | evels with radi cul opathy so that's |ess;
correct?

A There were | ess |levels, yes.

Q So there's less radicular synptonol ogy two or three
years later; correct?

A Yes.

THE COURT: Less |evels.

Q Do you have your reports before you for your nerve
conduction and EMS testing?

A Yes.

Q And for the EMG can you just pull that up, please. |
think it's page three for the testinmony?

A Ckay.

Q Al right. And when you did the nerve conduction and
EMG testing throughout the cervical |unbar spine of M.
@ulinazzo -- that's what you did, right, the entire spine?

A The neck, the back, the arms, and | egs.

Q So 28 nerves, nerve roots and nuscl es?

THE COURT: You want himto count it?
MR. VAN ETTEN. He does the tests every day, |
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assune he knows how many he tests.
| s that how many you did, 287
You' re aski ng how many nuscles were sanpl ed.

Yes, how many nuscles were sanpl ed?

> O >

Twent y- ei ght.

Q And of the 28 you have eight different forns of tests
where you were addressing whether there was a normal or abnornal
findi ng?

A Correct.

Q So 28 times five is about 140 different nerve
conduction velocity test you're undertaki ng?

MR. TURNBULL: Qnjection.
THE COURT: M. Van Etten, we have to pull out

cal cul ators?

Q Qut of all of those that you did that are in your
report, you have three positives out of 100 plus nerve
conduction tests; true?

A Not fair. Not true. Incorrect.

Q Count themfor me then

A Conme over here and |I'Il show you. Here is one nuscle,
there's another nmuscle, there's another nmuscle, there's another
nmuscl e, so five out of 28 muscles were abnornal.

Q All the Csix and the L five S one?

A That's correct.

Q So where | got confused, Doctor, it's where it was two

Dai sy Perez - Senior Court Reporter
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plus two plus and one pl us?

A | don't want to comment on your state of confusion,

counsel
MR VAN ETTEN. | gave himthat opening, Judge.
THE COURT: Let's nove on

Q Now, on your planned section on that first visit, we'll
take you to the second one, Doctor, on April 20, 2021, | think
you tal ked about before on the first exam nation when you did
t he exam nation of nuscle strength and you had seen the
| essening of the strength in the left shoul der area; do you
recall that?

A Yes.

Q And then he cane back and you didn't see himagain for
four years -- five years and now strength was five m nus and
five; correct?

A Five m nus over five.

Q Over five. So the strength had increased; correct?

A On the valuation that day | felt the strength had
I nmpr oved.

Q And you were aware when you first saw M. Qulinazzo in
2016 that he had undergone an arthroscopic surgery on the
shoul der ?

A Yes.

Q And were aware whether he had conpl eted his physi cal

t herapy and treatnent when you observed the lack of strength in
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t he shoul der at that tine?

A | didn't believe that he hadn't conpleted his course of
treatnent, he was involved in the treatnent.

Q And after arthroscopic surgery you need to restrengthen
t hose nmuscles follow ng surgery; correct?

A Typical ly, yes.

Q So you indicated there could be nuscle issue or there
could be nerve issues which caused those strength | oss issues on
that first exam nation; true?

A Tr ue.

Q You nentioned that you had recommended surgery and |'m
not sure that | saw anywhere in your reports where you had
recomrended surgery. Maybe | m ssed that and was confused there
al so.

A Vell, it doesn't specifically say surgery, no.

Q Ckay. Because that's what | thought you told M.
Turnbul | that you had, based on your exam nation, made a
recommendation and told them the doctors, that he needed
surgery. And in your reports there was no nention of you
referring to Dr. Merola or Dr. Colon or even Dr. Perez about the
surgeries; true?

A It doesn't say it in the report, correct.

Q Ckay. And now | found the other thing and |I apol ogi ze
for being duplicative, possibly.

On your report of April 20, 2021 towards the -- on the

Dai sy Perez - Senior Court Reporter
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| ast page under your plan, | think that's where we were
addressing and it says, | had suggested he discuss possible
alternatives for the oxycodone as | do not believe that this is
particularly effective in treating his pain and I do not believe
that it is particularly good sleep nedication.

That's the accurate statenment for the recommendati on
that you nmade for the chronme press?

A Yes.

Do you know i f anybody prescribed nedical marijuana to
hi n?
It's my understanding that they did.

And is that sonething that went on?

> O >

Essentially, yes.

Q And that's the purpose, yes, to try to alleviate the
synpt onol ogy past, present, and possibly future; fair?

A The goal of nedication is to alleviate the synptons
W t hout causing any side effects or conplications.

Q What I'mtrying to figure out, Doctor, you advised him
at various times to restrict his activities; true?

A Tr ue.

Q And the other doctors at various tinmes other than
physi cal activities advised himto restrict his activities;
correct?

A What ot her doctors recommend to him is that your

guestion?

Dai sy Perez - Senior Court Reporter




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Hausknecht - Cross - Mr. Van Etten 1014

Q Yes.

A | would have to go through all the records to give you
t hat answer but that was my under st andi ng.

Q And they have the records because what I'mtrying to
pi ece together is that if in 2013, a week after the incident,
M. Qlinazzo took hinself out of the workplace and his doctors
recommended himto restrict various activities other than the
physi cal therapy that he was doi ng, what woul d cause the
progression of his degenerative disease if there is no active
physi cal activity?

A Once the disc is slipped out of place, the spine is
destabilized and just every day activities, getting up froma
chair, bending, walking, |lying dowmn is going to cause
inflammation and irritation that the | evels of the spine had
been damaged.

Q And if he had fallen five years prior, hurt his back,
and there were indications that he had pain or tenderness in his
back in the 2008 records and then continued working on it and
had synptonol ogy, this would be evidence that he was actually
havi ng that progression taking place before the accident; true?

A No, | don't agree with that statenent.

Q But the prior treatnents, the prior synptonology, the
prior conplaints were of no matter to you when you w ote your
report because w thout those records you fully said the injury

was causally related fromthe first day you saw hi n?
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MR. TURNBULL: Qnjection.
THE COURT: Sust ai ned.
Q On the first day you saw himyou put in a statenent
that the injuries were causally related; correct?
A Correct.
Q And you didn't have the Lenox Hill Hospital records
either; correct?
A Correct.
Q And you didn't have the 2008 records; correct?
A Correct, sir.
Q And you didn't have all the records or information
about the earlier accident; correct?
A Correct.
Q And you hadn't |ooked at the filns at that tine, you
only |l ooked at the filmreport; correct?
A Correct.
Q So with that history and everything you wote that it
was causally rel ated because you knew t hat he had counsel and he
was in lawsuit; correct?

MR. TURNBULL: Qnjection.

THE COURT: Overruled. 1'Il allow himto answer
it.
A | wote that it was causally rel ated because | thought
it was causally related. 1It's not a coincidence that he started

havi ng neck and back pain and couldn't work after the injury of

Dai sy Perez - Senior Court Reporter




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Hausknecht - Redirect - Mr. Turnbull 1016

9/ 25/ 13 because it's the injury of 9/25/13 is what caused these
pr obl ens.

THE COURT: Any additional questions, M. Van
Etten?

MR. VAN ETTEN: I1'mlooking to see if there is
anyt hi ng addi ti onal now, Judge.

THE COURT: Let me just say this for the record, in
hi ndsi ght | woul d have sustained the objection but I'm going
to allow the question and the answer to stand. | don't know
why |' m confessing on the record but 1'll allow Dr.
Hausknecht's answer to stand.

MR. VAN ETTEN: Dr. Hausknecht, thank you very
much. Appreciate it.

THE COURT: (Okay. Redirect.

REDI RECT EXAM NATI ON
BY MR TURNBULL:

Q Dr. Hausknecht, M. Van Etten asked you about M.
@il inazzo checking a box that said pinched nerve on an intake, a
physi cal therapy record on Cctober 8, 2013, so that was two or
three weeks after the accident.

Now, were you aware that M. Qulinazzo had been

referred to physical therapy by a doctor?

A | assumed so but | don't have firsthand know edge of
t hat .

Q So we tal ked today about M. Gulinazzo seeing a
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physi cian's assistant at Concentra Medical facilities two days
after the accident. You don't have those records but | can tel
you on that date that M. Gulinazzo reported | ow back pain with
paresthesias noted to the left |ower extremty.
Can you explain to the jury what paresthesias neans?
MR. VAN ETTEN:. Obj ecti on.
THE COURT: Overruled. 1'Il allowit.

A The term paresthesia refers to a tingling or electric
bl ood sensati on.

Q |s that sonething that's caused by a pinched nerve?

A That is one of the synptons of a pinched nerve, yes.

Q Al right. So on Septenber 27, 2013, two days after
his accident, M. Qlinazzo goes to a doctor and reports that he
has synptons that, as you just testified, can be related to a
pi nched nerve?

A Correct.

(Wher eupon, Senior Court Reporter Rachel Sinone

takes over as the official record.)
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REDI RECT EXAM NATI ON
BY MR TURNBULL:

Q Al right. So --

MR VAN ETTEN. There wasn't a question there.

That was testinmony by M. Turnbull.

Q Correct?

THE COURT: | wll sustain the objection.

Rephrase it, please.

MR TURNBULL: Al right.

Q So, doctor, based on that record, it's your
under st andi ng, correct, that when M. Qulinazzo went to physi cal
therapy, filled out an intake formand checked "pinched nerve,"
he had seen a doctor two days after his accident conplaining of
synptons that you attribute to a pinched nerve; is that correct?

MR. VAN ETTEN:  Obj ecti on.
THE COURT: | amgoing to overrule it and all ow
it, but still I"'mgoing to ask you to watch the | eading.

A That's correct.

Q So when he checked "pinched nerve," that doesn't mnean
that he had a pinched -- does that nean that he had a pinched
nerve prior to the date of his accident?

A | don't believe so.

Q And when you saw himfor the first time you did a
history as you testified, correct?

A Correct.

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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Q And he gave you a history of a prior accident that he
had to his | ower back?

A Correct.

Q | believe you said just a nonment ago that it happened
in around 19957

A Sonet hing |ike that.

Q M. Van Etten asked you if M. @ulinazzo ever told you
about the accident that he had at G eat Adventure.

Do you renenber that?

A Yes.

Q | want you to assunme there has been testinony in this
case that M. Gulinazzo testified that that is the accident he
had in 1994 or 1995, all right?

A Ckay.

Q So, did M. Gulinazzo tell you about that accident when
he saw you for the first tinme in July of 20167

A He told me about an accident in 1995. |If that was the
Great Adventure accident; then, yes, we discussed it.

Q So he told you about that? You knew about that?

MR. VAN ETTEN:. (Obj ecti on.
THE COURT: Yes. Sustained.

Q M. Van Etten asked you about an EMG that Dr. Datta
performed in 2013, one that you perforned in July of 2016 and the
different findings. Do you renenber that, those questions, that

t estimony?
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A Yes.
Q Now, when you did your EM5 that was after
M. @ilinazzo did have the |unbar fusion surgery done; correct?
A Correct.
Q Wul d you expect an EMG taken three years before and

one taken after the |unbar fusion surgery to have the same

findi ngs?
A No.
MR. VAN ETTEN:  Obj ecti on.
THE COURT: Overruled. | will allowit.
A No. | would expect themto be different.

Q How woul d you expect themto be different?

A Hopefully, if the surgery is successful the nerve
damage identified on the initial electrodiagnostic test would be
i npr oved.

Q Al right.

So is there anything unusual about the findings of
radi cul opathy on the EMG that you performed being at different
| evels fromthose found on Dr. Datta's EMG taken in 2013?

A They weren't different |evels, they were just |ess
| evel s.

Q What is the significance of a lack of finding of spasm
during the initial exam nation you performed on M. Qulinazzo's
cervical spine?

A A spasmis an involuntary tightening of a nuscle due to

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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some type of underlying injury. A spasmcones and goes. |t may
be nore or less severe. It may be treated by different
nmedi cat i ons.
My exam nation initially didn't showis spasmin

the neck, it did show spasmin the back. The subsequent
eval uati on showed spasmin both places. It's really not of any
clinical significance in ny opinion

Q Do patients sonetinmes have spasm one day and not the
next ?

A Sur e.

Q So that's a synptomthat can wax and wane, it can be
present or absent?

A It can.

Once again, depending on the state of the spine

and al so whether or not the patient has been taking any
medi cations. In this particular instance, | know he was taking
muscl e rel axers. That may have been the reason that | didn't
find spasm

Q That's a good point. \Wat effect would taking a
rel axer have on nuscle spasns?

A It ideally reduces the |level of spasm

Q M. Van Etten asked you sone questions about
M. Q@ulinazzo going back to work after his accident and
performng light duty or, the testinony has been, for a short

period of tinme.
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Do you have any information about what that work
entail ed?

A Only what was nentioned, sweeping and picking things
up; otherwise I amnot aware of what transpired during that week.

Q Al right.

Is it common, Dr. Hausknecht, for synptons to
worsen or to progress in the imediate aftermath of an acci dent
over a period of days or weeks?

MR VAN ETTEN. (Objection. Beyond the scope.

THE COURT: Overruled. | will allowit.

A It is.

Typically | explain to ny patients that after a
traumatic event, the first two or three weeks is usually worse.
Things typically get better over the course of nonths or years
dependi ng on the nature of the injury.

Q Were you aware, doctor, that M. @ulinazzo was given
pain nedication at Lenox Hill Hospital, Mdtrin 600 mlligranms,
and he continued taking it after he was discharged -- after he
|eft the hospital on that date?

MR. VAN ETTEN:. (Obj ecti on.

THE COURT: Overruled. | will allowit.

A Yes.

Q Doctor, M. Van Etten asked you about findings in the
emergency roomrecords fromLenox H |l Hospital about

M. Qlinazzo reporting occasional |ower back pain due to the
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type of work he did that he would treat as needed with Al eve.
Do you renmenber that?
A | do.
Q And what significance did that have to you in
di agnosing -- oh, you didn't have those records when you first
saw M. Qulinazzo, correct?
A | did not.
Q Al right.
Wth that understanding now that he had occasi onal
back pain that he would treat with Al eve on an as-needed basi s,
does that change your conclusions or your opinion as to the cause

of M. @ilinazzo's severe chronic back pain with radicul ar

synpt ons?
MR. VAN ETTEN:. (Obj ecti on.
THE COURT: | will allow that.
A No, it is not unusual that an individual may have sone

aches and pains. That's very different than having severe
shooting pain down the |l eg with nunbness and weakness and an;
inability to performactivities.

You know, when | treat patients with | ower back
problems, | ask themif they ever had any significant prior |ower
back probl ens including sustained pain, treatnment, m ssed work,
that kind of stuff. GOccasional aches and pains that require
Al eve, | would not consider that to be clinically significant.

Q Al right. One last question, doctor.

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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You nentioned in response to one of nmy questions
and one of M. Van Etten's questions that you saw evi dence of
osteoarthritis on the cervical spine x-ray done in 2008; do you
remenber that?

20087

Yes.

> O >»

Yes.
Q Al right. So osteoarthritis is comobnly associ at ed
with ol der people. |Is it uncomon to find osteoarthritis in a

person of M. Qulinazzo's age at the tine that that x-ray was

t aken?
MR. VAN ETTEN: M objection is twofold.
THE COURT: Sustained. |It's really the beginning
part.
Q s it unusual to find osteoarthritis in a construction

wor ker of M. @ulinazzo's age at the tinme that that x-ray was
taken in 2008?

MR. VAN ETTEN:. (Obj ecti on.

THE COURT: Overruled. You can answer.

A No. It's typical in a 38-year-old construction worker
to see sone degenerative changes. In his cervical spine x-ray
there was mld arthritis. 1t's nothing unusual.

MR, TURNBULL: Nothing further.
THE COURT: Anyt hi ng?
MR. VAN ETTEN: Just two or three, Judge.
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THE COURT: Should | hold you to that, M. Van
Etten?

MR. VAN ETTEN: Three? Depends if | get "yes" or

no.
THE COURT: Ckay.
MR VAN ETTEN. Thank you.

RECROSS- EXAM NATI ON

BY MR VAN ETTEN:

Q On your initial report you were just asked questions
about the significance of the lack of spasnms in the cervical
spi ne and waxi ng and wani ng. So when you were asked by
M. Turnbull about the spasns in the |unbar spine on that sane
day, those sane | unbar spine spasns could wax and wane al so;
true?

A True.

Q You were just asked about the Concentra Medical Center
records which you have never seen before, and you were asked
about the pinched nerve and the diagnosis of a pinched nerve that
may have been provided to M. Qulinazzo before starting physical
therapy. So | am going to show you the Concentra Medical Center
that are marked into evidence as Plaintiff's Exhibit 15 in
evidence. And | will show you the visit of October 4, 2013, four
days before that physical therapy note. Can you tell me what the
assessnent was on that day by the doctor or the PA?

A Assessment: Back contusion, back strain, lumbar strain

Rachel C. Sinpne-lvanac, CSR, RVR CRR
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shoul der strain.

Q Were does it say "pinched nerve"?
A | don't see that it says "pinched nerve" in this
report.
Q Thank you.
THE COURT: That's it?
MR. VAN ETTEN: That's it. | told you three.
THE COURT: Any redirect?
MR, TURNBULL: No, your Honor.
THE COURT: Doctor, congratulations. You made it
t hr ough.

THE W TNESS: Thanks.
THE COURT: You are free to |leave us. W

certainly do appreciate your tine.

THE WTNESS: Leave ny file here?
THE COURT: Yes. Keep in touch. Let us know what

it is you need -- actually, counsel, can we break now?

MR, TURNBULL: Sure.
MR. VAN ETTEN:. Yes.
THE COURT: (To the witness) | know you need to

make some copi es?

W | |

THE WTNESS: Well, Wade --
THE COURT: Al right. Ladies and gentlenen, we

break. It is 12 mnutes to 1:00. Please cone back --

you guys are always pronpt, but | have to say it. Please
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cone back pronptly at 2:15. W wll continue then with the
evidence in this case.

Pl ease enjoy your lunch. Don't discuss the case.
Keep an open m nd.

COURT OFFICER: Al rise. Jury exiting.

(Jury steps out of courtroom
THE COURT: Al right. Everybody.
(LUNCHEON RECESYS)
(O f-the-record di scussion was held.)
COURT OFFICER:. Al rise. Jury entering.
(Jury enters courtroom

THE COURT: Everybody, you can have a seat.

Before we begin, M. Able, | want to make sure
that letter is okay, sir?

ALTERNATE JUROR 1: Yes.

THE COURT: | didn't know who to send it to. |If
there is anything you want ne to change, don't be shy. |
have nmy laptop here and I wll do that.

ALTERNATE JUROR 1: | appreciate it.

THE COURT: |If you need sonmething in the future,
et me know. And that goes for everybody. |f anybody needs
aletter or anything, let me know | knowthis is an
ext ended experience for you.

kay, as you can see, M. @ilinazzo is on the

stand. W are going to continue with his testinmony on
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di rect exam nati on.
Do any of the attorneys want nme to have hi m sworn
in again since there has been a gap in tine?
MR, TURNBULL: No.
MR. VAN ETTEN. No.
THE COURT: You are rem nded you are still under
oath, M. @ulinazzo.
THE W TNESS: Yes, your Honor. Thank you
SALVATORE GULI NAZZO, havi ng been call ed on behal f of
Plaintiff, having been previously duly sworn, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON ( CONTI NUED)
BY MR TURNBULL:
Q Sal, wel cone back
A Thank you.
Q | want to go back for just a nonent to the nonent you
descri bed before when you nmade inpact with the manlift.
Do you recall your testinony?
A Yes.
Q Now, you said you were noving a debris container out of
the elevator at the tine, correct?
A That's correct.
Q When you nade inpact with the manlift, where was the
cont ai ner?

A The container was in front of me, and it was pinned,
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basi cal |y, up against nmy chest with ny hands out like this.
(I ndi cati ng)

Q Al right. So you said it was pinned up agai nst your

chest ?
A It was not pinned but it was close to nmy chest where |
was not able to -- not really pinned, but kind of Iike having nme

like this with nmy arms so that it wouldn't get pinned. M hands
were in front.

Q Al right.

A On the sides, yeah.

THE COURT: | need you to describe that for the
record, what he was doing with his arns, with his hands.
MR, TURNBULL: Sure.

Q So, you testified before that when you were noving the
contai ner out your hands were positioned on the side of the
cont ai ner?

A Yes.

Q They remai ned in that position?

A Yes.

THE COURT: Actually, maybe | didn't make nyself
clear. Let nme give it a shot.

When M. @ulinazzo was just denonstrating with his
arms -- and, Jurors, you saw but | have to put it for the
record. His arns were bent to the front of himand, as he

mentioned to keep from-- | am paraphrasing -- getting
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pi nned nore.
It | ooked |ike you brought your arns a little
closer to your body in the front of you?
THE WTNESS: Yes, your Honor
MR TURNBULL: Al right.
MR. VAN ETTEN: Your Honor, would you just
describe that? | couldn't see that because of the court
reporter. Did he pull his arns up to his chest under his
chin or were they --
THE WTNESS: No. They were on the side bent |ike
this.
THE COURT: WAit. He is sitting, so m dway
bet ween waste and chest.
MR VAN ETTEN. Thank you.
THE COURT: | don't know if that was accurate,
but, Jurors, you saw it. Thank you
Q M. Q@ulinazzo, you sat through sone testinmony, you have
seen sonme phot ographs marked as exhibits, and there has been sone
testinmony about the area that is shown in these photographs.
want to show themto you
First I wll show you what was marked as

Exhibit F. Do you see this photograph?

A | do.

Q Do you recogni ze what is shown in that photograph?

A Yes, | do.
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Q There has been a stipulation that this photograph was
t aken on COctober 2, 2017.

A Yes.

Q What is shown in this photograph?

A It looks just like a sheetrock wall. It looks like it
has been covered up fromwhere the el evator used to be.

THE COURT: |I'msorry. | amjust |ooking at the
stipulations. W didn't say F, but I think it was inplied
because it was a blowup of C. So | just want it clear for
the record that the stipulation was B, C, D, and E were all
t aken on Cct ober 2.

So nowit's okay to stipulate, M. Van Etten, that
F as well was taken Cctober 27?

MR VAN ETTEN.  Yes, your Honor.

THE COURT: O 2017.

MR. VAN ETTEN. Yes, your Honor.

THE COURT: Ckay.

Q Do you recognize the area that is shown in this
phot ogr aph?

A Yes, | do.

Q Tell us what it is.

A That's the hallway on the fifth floor. That was where
the elevator -- was at the time in 2013, that's where it was.

Q Al right. So the elevator is no |onger there?

A No.
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Q So we see sonme material, sone panels or sonething --

it's hard to say what it is -- |leaned up against a wall; do you
see that?
A | do.

Q Can you tell us in relation to those objects where the
el evator was | ocated?

A | would say they would be where that material is, from
that -- maybe a foot or two off that wall on the left and
basically to the end of that piece of material.

Q Ckay. You referred to a wall on the left. W see a
wal | projecting out fromthe wall where you said the el evator was

| ocated, correct?

A Correct.

Q How far in fromthat wall was the el evator?
A It was about a foot or two.

Q Al right.

Now, you testified that after you made inpact with
the manlift you were jerked forward by G ovanni. Do you renenber
t hat testinony?

A Yes.
You said you fell to the ground?
Yes, | did.
Does this photograph show where you | anded?

Yes, it does.

o >» O >

Can you tell us where it is?
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A Can | get up?

Well, let nme come over to you

A Ckay.

So right in between this space here (indicating)
fromthe wall right up against here.

Q So indicating fromthe corner of the protruding wall,
that corner and the space where the material or the itens are
stacked against the wall?

A Yes.

Q What part of your body was in that area?

A My head, the top of ny head.

Q And where was the rest of your body?

A The rest of nmy body was on an angle with ny feet going
in towards the space of the -- out the space of the fifth floor.

Q What happened to the container after you fell to the
floor?

A |'mnot really sure. The container wasn't in view when
| fell and hit the ground.

Q kay. So you don't know where the contai ner was
| ocated when you hit the ground?

A No, | do not.

Do you know where Roberto was | ocated?
No, | don't.

Do you know where the shelter woman was | ocat ed?

> O >» O

No, sir.
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Q You testified before that when you fell to the ground
you | ooked up and you saw the manlift?

A Yes, that's correct.

Q And you said that it was noving?

A Yes, it was.

Q In which direction was it noving?
A It was noving towards the open -- the big open space
that was on the floor, so it was over tony -- if | was |aying

this way, it would be going to ny left but towards the open
space.

Q Ckay.

You testified a big open space where you were

cleaning up that norning. |Is that the sane space?

A Yes, it is.

Q Now, could you see how fast the -- could you tell how
fast the manlift was novi ng?

A | could not.

Q How |l ong did you see it?

A A few seconds.
Q Did you see a person in the manlift?
A Yes, | did. | saw a body in there, yes.
Q Did you hear the manlift maki ng any sounds such as a
beep beep beep?

A No.

Q | believe you said that G ovanni canme over to you,
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Q

Gulinazzo - by Plaintiff - Direct / Turnbull 1035

Yes. G ovanni and Frank.

Who arrived first?

Frank arrived first.

And G ovanni ?

Then G ovanni followed after.

And what happened to the manlift?

| don't know.

You said that you got up at sonme point?
Yes.

And you took the el evator down to the basenent shanty;

do you renenber that?

A
Q

Yes.

When you got up, got on the elevator, do you know where

the manlift was?

A

shant

A
Q
A
Q
y

A

No, | don't.

Do you know where the contai ner was?
No, | do not.

Was Roberto there?

In the shanty or up on the floor.

No, when you got up to take the elevator down to the

| don't recall seeing Roberto.
Al right.

You testified that down in the shanty you were
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approached by an electrician. Do you recall that testinony?
A Yes, | do.
MR. VAN ETTEN:  Obj ecti on.
THE COURT: | will allow that.
Yes, | do.
And you said it was an R B. Sanuels el ectrician?
MR. VAN ETTEN:. Obj ecti on.
THE COURT: Sustained. |[|f you want to pinpoint a
particul ar area --
MR. VAN ETTEN: Asked and answer ed.
THE COURT: -- | will give you a little leeway to
do that, but don't rephrase the direct.
Q How do you know if the electrician was enpl oyed by R B.
Sanuel s?
A | recognized himas being part of Frank's crew before,
he was on the job before.
Q You were here when M. Brancato testified?
A Yes.
Q Fromthat very chair?
A Yes, | was.
Q And you heard himsay that after the accident you and
he got together? He even took you to church?
A That's correct.
Q Do you renenber that testinony?

A Yes, | renenber.
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Q D d that happen?
A Yes, it did.
Q Had he ever taken you to church before the accident?
A No, never.
Q Had he ever been to your home before the accident?
A No, never.
Q Who initiated the contact? Did he call you or did you
call hin®
No. He reached out to ne.
And when did that happen?
A | guess it was a few weeks after, a few days after. |

don't recall really, but he reached out to nme just to see how I
was doi ng, you know, and whatnot, and just to ask ne how | was
feeling and how | was getting al ong.

Q When he took you to church, when was that? WAs that
2013, 2014, sone other tinme?

A Somewher e around 2014.

Q And M. Brancato said he canme over and did sone
el ectrical work on one of your cars?

A Yes, | renenber that.

Q When did that happen?

A It has to be a couple of nonths after the accident.

Q Now, when M. Brancato took you to church and cane over
to your house and called you, did you believe that he was the

person operating the manlift?
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MR. VAN ETTEN: Cbjection. Leading.

THE COURT: Yes, sustained. Rephrase.
You testified before that it wasn't Frank Brancato --
Yes, | did.

-- operating the manlift?

> O >» O

Yes.
MR. VAN ETTEN:. Obj ecti on.
THE COURT: | will allow this.
Q At some point, did you become aware that Frank Brancato
clai med that he was the person who was operating the manlift?
A Yes, | did?
Q When was that?
A Sonetinme along ny first deposition | was told and
showed sonme e-nails or sonmething that was witten from
M. Brancato stating that he was the man driving the manlift.
MR TURNBULL: | think we can stipulate, your
Honor, that his first deposition was taken March 16, 2016.
THE COURT: |Is that okay to stipul ate?
MR VAN ETTEN. That's fine.
THE COURT: \When you say "first deposition,” is
that the one where you learned that? 1Is that the correct
dat e?
THE WTNESS: Yes, your Honor
THE COURT: Thank you.

Q Now, you heard M. Van Etten this norning ask
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Dr. Hausknecht sone questions about an intake formyou filled out
when you went to physical therapy on Cctober 8, 2013.
Do you renmenber that testinony?

A Yes, | do.

Q And did you fill out an intake form and check a box
i ndi cating you had a pinched nerve?

A Yes, | did.

Q Now, between the date of your accident and when you
filled that out, did any doctor, physician's assistant, or
nmedi cal professional tell you that you had a pinched nerve?

MR. VAN ETTEN: Objection. Leading.
THE COURT: Overruled. | will allowit.

A | believe when | went to Concentra the physician's
assi stant nentioned sonething about a pinched nerve, and | guess
that kind of stuck in ny head.

THE COURT: |'msorry. You are saying you
bel i eved?

MR. VAN ETTEN: Cbjection. Hearsay.

THE COURT: Yes. | wll sustain the objection and
ask the jurors to disregard the answer.

MR TURNBULL: Al right.

Q Wiy did you check that box, Sal?

A Because that's what | was told before, that | had a
pi nched nerve.

Q Bef or e when?
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A Before | filled out the application for physical
t her apy.
Q |s that before or after your accident of Septenber 25,

2013?

A After ny accident when | saw one of the physicians at
Concentr a.

Q Did you have a pinched nerve in your back prior to
Sept enber 25, 20137

A Not that | was aware of, no.

Q Now, we tal ked during your |ast testinony about
treatnents you received fromDr. Dassa, the surgeon who did your
| eft shoul der surgery.

Do you recall that testinony?

Yes, | do.

Did Dr. Dassa refer you to any other physicians?
Dr. Dassa referred me to Dr. Datta.

What kind of doctor is Dr. Datta?

> O » O »

A pai n managenent doctor.

Q And when you went to Dr. Datta, what were your
conpl ai nts?

A | told Dr. Datta that ny conplaints were that | was
havi ng shoul der pain, neck pain, back pain, along with sone hand
and arm pai n.

Q What did Dr. Datta do for you?

A Dr. Datta prescribed sonme nedication. He also told ne
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to follow up with physical therapy.

Q Al right. So you were doing physical therapy?

A Yes.

Q Was that at Total Rehabilitation?

A Yes, it was.

Q How often were you doi ng physi cal therapy?

A W started of f about three or four days a week.

Q How | ong did you do that?

A It was pretty consistent. | don't know exactly how

many times because it's been a long tine, but it was a |lot.

Q What parts of your body were you getting physical
t herapy for?

A | was getting physical therapy on nmy shoul der and ny
back.

Q Al right.

And was the physical therapy -- you tal ked about
your shoulder with Dr. Dassa. The physical therapy to your back
what part of your back was that? Was that the | ower back?

A My | ower back, yes.
Q Was the physical therapy hel ping you, nmaking you feel

better?

A It was helping me to some degree; but then, you know,
it just wasn't hel ping anynore. | got sone significant results.
| was feeling better. | was |oosening up sonme tightness that |

was experiencing.
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Q D d your pain synptons resolve because of the physical

t her apy?
A No, they never resolved.
Did you return to Dr. Datta and report that?
A Yes, | did.
Q And what did Dr. Datta recomend?
A Dr. Datta reconmended a series of steroid shots to ny
| oner back.

Q Al right.

Did you have a series of steroid shots to your

| oner back?
A Yes, | did.
Q How many?
A | believe there was a series of three.
Q All right. How far apart were they?
A | guess they were a few weeks from each ot her.
Q Did you get any relief fromthose injections?
A Sonmewhat, vyes.
Q Ckay.
A But the pain just kept com ng back.
Q Al right.

Did you have any injections to any other part of
your body besi des your |ower back?
A | also had a series -- one injection to ny neck, to ny

cervi cal
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Q Al right. |Is that before or after the injections you
had in your back?

A That was after ny back

Q Did you get any relief fromthat injection that you had
to your neck?

A Not really. | was schedul ed for another series of
shots, but that very norning | received a phonecall saying that
it was denied, so | --

MR. VAN ETTEN:  Obj ecti on.
A -- did not go.
THE COURT: Yes. Sustained.
Pl ease don't tell us what you | earned.
Ask the next question.

Q So, Sal, you said you had a second injection to your
cervical spine that was schedul ed but cancel ed?

A Correct.

Q Do you know why it was cancel ed?

MR. VAN ETTEN:. (Obj ecti on.

THE COURT: What was your understanding, | wll
al l ow t hat.

THE WTNESS: M understanding is that it didn't
go -- it wasn't approved, your Honor.

(Continued on next page)
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Q Was it your intention to have that injection perfornmed?
A | was ready to get it done, yes, that norning.
Q Al right. So, Sal, you've done physical therapy,

you' ve done | unbar spine injections, cervical spine injections?

THE COURT: |'mnot sure how this could not be
| eading. You're on a path, | don't want to interrupt you.

MR. TURNBULL: Wthdrawn, your Honor. [|'l|
rephrase it.

THE COURT: | will allowa little bit of |eeway to
pi npoi nt the subject matter but that's it. Pinpoint and ask
your question w thout rephrasing the whole testinony.

Q You' ve had physical therapy, you've had injections,
what was next?
THE COURT: |I'IlIl take it.
The next step we discussed surgery.
Who did you discuss that with?
| discussed it with Dr. Datta.

Wth anyone el se?

> O » O >

| also discussed it with Dr. Dassa and | al so di scussed

it wth another doctor that cane into the picture.

Q Who was that?

A Dr. Merola. Dr. Andrew Merol a.

Q When did you first see Dr. Merol a?

A | saw Dr. Merola sonetime in 2015. | believe it was

January 2015.
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Q Before seeing Dr. Merola, did you consult with any
ot her surgeons?
A Yes, | did.
Who?
| consulted with a doctor named Dr. Radna
What type of doctor is Dr. Radna?
Dr. Radna i s a neurosurgeon

Who referred you to see Dr. Radna?

> O » O >

My attorneys fromthe worker's accident system

Q Now, after your consultation with Dr. Radna, did you
di scuss surgery at that consultation?

A Wth Dr. Radna, yes.

Q And what did you discuss in terns of surgical options?

A He explained to ne what the surgical procedure would be
and | just couldn't understand and | just couldn't accept the
fact that the severities of the injuries were to be done with a
surgical procedure that | was told about that | was going to
get.

Q How di d you feel about having surgery to your |ower
back?

A | felt very nervous, scared, apprehensive. Just al
t hese things were going through ny mind like I have to be cut
open.

Q Now, you said you saw Dr. Merola testify here in court;

correct?
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Yes.

You testified that you saw himto get a second opi ni on?
Correct.

Wio referred you to Dr. Merola?

A friend of mne fromthe union that | worked with, a

guy naned Charlie Caruzzo (phonetic).

Q
A

Q

your acci

> O » O >

neck and
ny feet,

Q
A

Q
A

Q
physi cal

A

Q

Was he a patient of Dr. Merola?

| believe so, yes.

When you went to Dr. Merola did you explain to himhow
dent happened?

Yes, | did.

Did you tell himwhat your conplaints were?

Yes, | did.

VWhat were your conpl aints?

At that time | was telling himthat | had pain in ny
pain in nmy back with pain radiating down ny legs into
into ny toes, just stiffness.

Did Dr. Merola review your prior MRIS?

Yes, he did.

Did he do a physical exam nation of you?

Yes, he did.

Did you give hima history of your treatnent including
t herapy, the epidural steroid injections?

Yes, | did.

Did you discuss surgery with Dr. Merola at that initial
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A

S. Gulinazzo - Direct - Mr. Turnbull 1047

Yes, we did.

And what did you discuss in terns of surgical options?
He told me that | needed -- because of the injuries |
spi nal | am nectony.

Lam nect ony?

Yes.

Was that the same surgery that you discussed with Dr.

Yes.
Ckay. A second doctor is confirmng that you need the
how did that --

MR. VAN ETTEN. Obj ecti on.

THE COURT: Sust ai ned.

How di d you feel about having the surgery at that

Now it was surreal because | didn't have any other

options and | knew this was sonething that had to be done.

Q

Did Dr. Merola refer you to any physicians or

facilities?

A

Q
A

Q

Yes, he did.
Wio did he refer you to?
He referred me to a Dr. Jose Col on.

Dr. Colon, we heard testinony fromhis associate, Dr.

Villarreal ?
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A Correct.

Q What type of doctor was Dr. Col on?

A A pai n managenent doct or

Q When you went to see Dr. Colon, did you discuss with
hi mthe surgical option that had been presented to you?

A Yes, | did.

Q At sone point did you nake a decision to go forward
with the surgery?

A Yes, | did.

Q Wien did you have the surgery perforned?

A | believe it was early spring 2015.

Q Were was it perforned?

A At the -- it used to be the Beekman Hospital, nowit's
call ed Presbyterian, New York Presbyterian.

Q It's the one downt own?

A Presbyterian Hospital downtown.

Q How | ong were you in the hospital ?

A | was in the hospital for about six days.

Q So tell the jury a little bit about the surgery and
your time in the hospital and what you did during that period?
A Vell, fromthe tine | decided to have surgery --

Q ' mtal king about your time in the hospital, those six
days?

A My tine in the hospital was very intense after the
surgery. | couldn't even begin to inmagi ne what was goi ng on.

1048
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know | had surgery done. | know there was hardware placed on ny
body. There was a | ot of recovery. There was a |ot of pain.
There was a | ot of medications that was given to nme, pain

nmedi cations to relieve that pain. The stiffness.

Q Did you start the rehab process when you were in the
hospital ?

A Yes.

Q What did that entail?

A The initial therapy that they started as soon as | was
able to actually wal k, they begin to teach me howto walk with a
wal ker .

Q So you did that while you were in the hospital ?

Yes.
Al right. After six days were you di scharged?
Yes, | was.

What were your instructions on discharge?

> O >» O >

My instructions on discharge was to go honme and as soon
as | was able to start physical therapy go back to physical
t herapy but continue to do the things that they taught ne in the
hospital with the wal ker. Walk around, try to keep nobile once
or twice a day, if | could do nore great.

Q Now, at sone point did you start physical therapy?

A Yes, | believe it was like four to six weeks after the
surgery.

Q Where were you doi ng your physical therapy?
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A | started the physical therapy at Total Rehabilitation
in New Jersey.

Q Tel | us about the rehabilitation, what were you doi ng,
how often were you doing it, and what specific treatnment
nodal ities you were getting?

A Basi cal | y what the physical therapist was doing for ne
was a series of all types of therapy. W started off with sone
noti on exercises, sone lifting of the legs, they call it a dog
| eash. You put it on the bottomof the foot, you raise it up as
much as you can, you hold it up for as many counts as the
physi cal therapist tells you to do.

There was al so sone treadm || incline, decline. Not
right away, that was just regular. Walking gradually. |
graduated to incline, decline. There was a stationary bicycle,
nmoving the legs in circular nmotions, standing by a solid surface
pl aci ng nmy hands on the solid surface, lifting ny feet up and ny
heel s up and then there was sone other things that were with
cushi ons underneath ny feet, underneath ny | egs.

After that, of course, there was -- they gave ne tens
units. They hooked up these little patches of things on ny
back, they were giving me stimulation on ny back along with ice.
I cing of the therapy because of all the activity, the swelling.

Q Over time did the physical therapy make you feel
better?

A Yes. At sone point it did, yes.
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Q Al right. So after the surgery did you notice any
i nprovenent in the synptons that you had prior to this?

A Yes, | did.

Q Did that inprovenent continue?

A It continued for alittle while, then it started to go
down, | started to feel pain again.

Q And did you report that to your doctors?

A Yes, | did.

Q Did you report that to Dr. Col on?

A Yes, | did.

Q And did he recommend any course of treatnment for you?

A Dr. Colon and | discussed -- he actually told ne about
t he spinal stinulator inplant.

Q We heard testinony about a spinal cord stinmulator
implant. Dr. Villarreal wal ked us through that procedure. So
you had that done?

A Yes, | did.

Q When did you have that done?

A There was a trial basis in the beginning which | guess

det er m ned whet her or not |

was a candidate for this spina

stimulator. | was explained that it may or may not work --
THE COURT: | have to cut you off. The question
was, when did you have it done.

A

When did | have it done? Sonetinme in 2016. |'m going

to say maybe around March or so, April
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Was the trial successful ?

Yes, the trial was successful.

O » O

So did you have a permanent done?

A Yes. Shortly after that it was schedul ed, yes, and |
had it inplanted, yes.

Q How di d you feel about having the spinal cord
stinmul ator procedure done?

A It really was scary. Again, going under, not as
intense as the back surgery was but still had to go under
anest hesi a, the thought of that. The being sliced on ny back,
inplanting | eads to ny back that was attached to ny spine and
t hen hooked up to a battery that was inplanted in ny buttock.
felt scared again, | felt very unsure.

Q But did you get relief fromit?

A Yeah, it worked. It hel ped.

Q Ckay. You said it worked. It helped. How nmuch relief
did you get fromit?

A A significant anmount.

Q Al right. Now, after you had the spinal cord
stinmulator, did your pain go away?

A After alittle while, yes, it did. It didn't go away
but | still felt sone pain but the pain was nuch [ower than it
was bef ore.

Q How about the radiating pain that would go down from

your |ower back to your |ower extremties; did that go away?
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A Not really. It didalittle bit but I still felt it.
| still felt the radiation, the nunbness, the tingling, the
burning, the throbbing in ny feet.

Q Now, you testified that when you first saw Dr. Merol a
your conplaints related not only to your |ower back but also to
your neck?

A Correct.

Q Did you continue to follow up with Dr. Merola with
respect to your neck?

A Yes, | did.

Q Descri be the pain that you were feeling in your neck
and the radiating pain that you --

MR. VAN ETTEN. Obj ecti on.

THE COURT: I'Il allowit. Ws it to radiating?
MR. VAN ETTEN: Leadi ng agai n.

THE COURT: I'Il allowit. Overruled.

A The pain that | described -- the pain that | remenber
describing to Dr. Merola was very intense. | would get pain in
ny neck that would radiate across ny trapezius into my shoul der
down ny left shoulder into ny left arminto ny hands with
tingling sensation in ny fingertips.

Q Sal, prior to the date of your accident on Septenber
25, 2013, had you ever felt that kind of pain before?

A No, | never did.

Q Prior to the date of your accident on Septenber 25,
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2013, had you ever felt the shooting pain down your | ower

extremties?

A No.
MR. VAN ETTEN: Objection. Asked and answered.
THE COURT: Overruled. 1'Il allowit.

Q You saw Dr. Hausknecht today?

A Yes, | did.

Q You saw himtestify today?

A Yes, | did.

Q So at some point you begin treating with Dr.
Hausknecht ?

A Correct.

Q And when you saw Dr. Hausknecht, did you nmake the sane
conplaints to hinf

A Yes, | did.

Q And you continued to follow up with Dr. Merol a?

A Yes, | did.

Q Were you doi ng physical therapy during this period for
your neck?

A Yes, | was.

Q And was that alleviating your synptons?

A It was alleviating to a certain degree but the pain was
still there. The pain was generating, radiating, throbbing
goi ng down by arm tingling sensation.

Q You heard Dr. Hausknecht testify today about a test he
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did on you called an EM5 vyou recall that?

A Yes, | do.

Q Aside fromthat, did Dr. Merola or Dr. Hausknecht refer
you for any other diagnostic tests such as CAT scans or M s,
anyt hi ng of that nature?

A Can you repeat the question?

Q Sure. Did Dr. Merola or Dr. Hausknecht refer you for
any other diagnostic tests such as an MRl or CAT scan?

A Yes, they did.

Q Who?

A Dr. Merola sent ne for a new series of MRIs for ny

Q Al right. So you had those done?

A Yes, | did.

Q After you had them done, did you return to Dr. Merola
to discuss the results of the MR ?

A Yes, | did.

Q Wthout telling us what Dr. Merola told you, can you
tell us what your understanding of your condition with respect
to your neck was when you did those MRIs with Dr. Merola?

A He said there was damage to ny neck, cervical danmage.
There was discs, there was vertebrae that was danaged.

Q Did he recormend a course of treatnent?

A Yes.

Q What did he recomend?
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A He recommended to go for cervical spine surgery.
What type of cervical spine surgery?
A | believe it was sort of like the one that | had for mny
back.
Q Al right. How did you feel about that?
A Again, it was -- | just enotionally I couldn't believe

that | had to go under the knife again, now nmy neck

Q D d you have the surgery done?
A | did.
Q

When was that?

A | believe that was in early sunmer, | think in 2017,

sonmet hing |ike that.

Q Wiere did you have that surgery?

A | had that surgery done at Mount Sinai Hospital

Q Did you have to stay in the hospital after the surgery?

A Yes, | did.

Q How many days were you in the hospital?

A | would say | was there about three to five days.

Q While you were in the hospital after the surgery, did
you start undergoing rehab?

A Eventually | did, yes. After | recovered fromsurgery
| was able to start physical therapy, | did, yes.

Q While you were in the hospital --

A Yes, | was doing sonme little exercises and stuff that

they gave ne but it was nore when | cane hone.
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Q Al'l right. Wen you were sent hone, discharged to
| eave the hospital, were you given any sort of equipnent,
anything to help you in your recovery?

A | was given a bone density sonmething. It was like a
collar that canme on nmy neck and | was to wear that as needed --
as given the instructions.

Q And what were the instructions, how often were you to
wear that?

A | was to wear that for, | think about an hour or so a
day. If | wanted to do it twice, it's fine, but anywhere
bet ween an hour or so a day.

Q Did you conply with those instructions?

A Yes, | did.

Q Now at sonme point | think you nentioned you started
doi ng physical therapy?

A Correct.

Q Wiere did you do that?

A | started doing physical therapy at Nova Care in Little
Lake Harbor, New Jersey, where | noved previously.

Q And did you go every schedul ed day of your physical
t herapy, did you keep all of your appointnments?

A Yes, | did.

Q Did you keep all of your physical therapy appoi ntnents
for your |ower back when you were doing physical therapy for

your | ower back?
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A Yes, | did.

Q Did you ever mss a day?

A The only time | mssed days is when it wasn't approved
and there was some gaps in between.

Q So were you able to do all the physical therapy you
wanted to do?

A Not all that | wanted to do, all that | can do because
of the gaps in between.

Q Was the cervical spine surgery that you had done, was
it successful ?

A Yes, it was.

Q Did it alleviate your synptons?

A To a degree, yes.

Q Al right. Tell us about that. | nmean, did it
al l eviate your neck pain?

A It relieved it a little bit. In the beginning it was a
significant inprovenent fromwhat it was before.

Q How about the shooting pain that you described to go
down your arnms and the nunbness and conplaint in your hands, did
t hat i1 nprove?

A It inproved sonewhat, but the tingling and nunbness is
still there.

Q Now, you testified last tine you were here that in
Novenber of 2015, | believe, you followed up with Dr. Dassa and

told himthat the inmpairnents that you had before the shoul der
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surgery had resol ved?

A Yes.

Q Did that change?

A Yes, it did.

Q Did you return to Dr. Dassa and tell himthat?

A Yes, | told Dr. Dassa that | was experiencing pain

agai n, cracking, popping, again with sone pain radiating into ny
hand, ny fingertips.

Q What did he recommend, if anything, that you do?

A He recommended ne to physical therapy and continue the
home exer ci ses.

Q So let's talk about that a little bit, hone exercises,
tell us about these hone exercises. Wiere did you learn how to
do the hone exercise?

A | learned to do the honme exercises fromall the
physi cal therapy places that | went for physical therapy and I
had sheets that were given to ne and | followed the sheets
according to how they were expl ained but also from
nmenori al i zati on of how physical therapists taught me how to do
all ny therapy and stuff with the bands and, you know, with the
dog | eash as | explained earlier.

Q So were you given some instrunments, you nmentioned bands
and dog | eash that you were given to do at home with your hone
exerci ses?

A Yes.
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Q During these gaps that you nentioned when you weren't
able to do physical therapy because it wasn't authorized, were
you doi ng home exerci ses?

MR. VAN ETTEN:  Obj ecti on.
THE COURT: Sust ai ned.

Q During the gaps in physical therapy were you doing the
home exerci ses?

A Yes, | was.

THE COURT: Please stop leading. | could be
sustaining a | ot nore.

MR, TURNBULL: Thank you, your Honor.

Q Have you done any home exerci ses consistently?

A Yes.

Q How often do you do thenf

A | would say at | east once or twice a day, nmaybe three

or four times a week.

Q Al right. So what parts of your body? You nentioned
your shoul der, were you given instructions for honme exercises
for your |ower back and your neck as well?

A Yes. Wen | went for physical therapy for nmy back
was given sone instruction sheets and, again, being taught from
the therapists howto do the exercises for nmy back and then al so
for ny neck.

Q So when you went you returned to see Dr. Dassa because,

as you said, you had sonme synptons related to your |eft
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shoul der, he told you to do physical therapy. D d you go do
physi cal therapy?

A No, | did not.

Q Way not ?

A Because he gave ne an option to either go to physical
t herapy or continue the honme exerci ses.

Q Did you continue the honme exercises?

A Yes, | did.

Q Did you return to Dr. Dassa agai n?

A Yes, | did.

Q Wien was the last tine you saw Dr. Dassa?

A | saw Dr. Dassa February of this year 2022.

Q Wiy did you see Dr. Dassa on that date?

A Because | was experiencing again with the cracking, the
poppi ng and | just wanted himto be aware of what was goi ng on

because he told ne to conme back if | was experiencing those
agai n.

Q And what did Dr. Dassa recomend?

A To continue the home exerci ses.

Q Have you continued to follow up with Dr. Colon's
of fi ce, pain nmanagenent?

A Yes.

Q How of ten have you been seeing Dr. Villarreal, his
associ ate?

A | see Dr. Villarreal on about a six to eight week tine
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basi s, so approximately every two nonths.

Q How about Dr. Merola, did you continue to follow up
with hinP

A | continue to see Dr. Merola, | believe | see himin
March of this year 2022.

Q Has Dr. Merola given you any instructions, given you
any recomendations with respect to how often you follow up with
hi n?

A If | renenber | think he recommended every year or so,
|'"'mnot really too sure.

Q During one of your recent visits with Dr. Merola you
heard Dr. Merola testify that he discussed the need for future
surgery to your |unbar spine, your cervical spine; do you recal
t hat testinony?

Yes, | do.

Do you recall having that conversation with Dr. Merol a?

> O >

Yes, | do.

Q And how did that nake you feel, the prospect that
you're going to need future surgeries to those parts of your
body in the future?

A | felt when | heard his testinmony and we were
discussing it in his office it just becane really real again
that in the future | have to have these surgeries, being cut
open again, being put on anesthesia, going through all the

physi cal therapy and the doctor visits, x-rays, MIs, very, very
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scary being that now |'mgetting ol der.

Just being under anesthesia again which is a very scary
part of being under the surgical procedure. Being again cut
open. Being put sonme nore hardware in or changi ng hardware,
what ever may be in the future that was showi ng up on x-rays or
MRI's or whatever the findings that Dr. Merola would find.

(Wher eupon, Senior Court Reporter Rachel Sinone

takes over as the official reporter.)
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DI RECT EXAM NATI ON ( CONTI NUED)
BY MR TURNBULL:

Q Sal, Dr. Merola testified that at some point in 2017
you told himyou would |ike to get back into hosting. D d you
hear that?

A Yes, | renmenber him saying that.

Q Could you tell us about hosting? Wat did you nmean by
"hosting"?

A Hosting doing MC work, |ike master of cerenony work. |
have done it in the past. | have always been if one way or
anot her | always been involved with nmusic, with entertaining, and
| thought that that would be sonething that | could do.

Q You said MC work. Could you just describe for us in a
little nore detail what that entails? What do you have to do as
an MC?

A It would basically be, |ike, master of cerempnies. M
is the nore phonetic term | guess. The real termis nmaster of
cerenonies where | would get up with a m crophone, wal k on stage,
and wel cone everybody, thank themfor comng to a performance or
a show. And | would introduce, you know, and wel come everybody.
Thank you everybody for coming out. If it was bad weather you
al ways mention the weather, thank you for com ng out, blah, blah
bl ah. Thank you for braving the weather. Thank you for com ng
to support the show. You guys are in for a real treat this

evening. W have a wonderful line-up of a couple of good groups
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that are here to entertain for you.

You know, sonetinmes | would sing a song as an
opening to open up for the group. Then sonetines | would just
| et them do what they had to do and wal k off stage.

Q So these shows, what kind of venues were these shows

A They were in, like, restaurants that had little banquet
halls in the back, restaurant bars.

Q Who produced these shows?

A It is a conpany called Coll Productions D/B/ A Street
Corner Sound Society LLC

Q Whose conpany is that?

A That conpany bel ongs to a gentleman call ed John
Col asanti and ny dad.

Q All right. So they produced the shows and you would MC
t hen?

A For the nost part, yes.

Q And you said you woul d occasionally performor sing at
t hese shows?

A Yes.

Q Did you sonetimes -- were there sonetimes dance floors
at these venues?

A Dance?

Q You know, a space where you can dance?

A | nmean there is a dance floor, but dancing?
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Q Let nme ask you, did you ever go out and dance on the
dance fl oor during one of these shows?

A Yes, | danced, if you want to call it dancing. It's
sinmple, you know, shuffle to the side, a two-step, you know,
dancing with ny wife who is in the audience today, also ny nom

Q Did any doctor ever tell you that that's the kind of
activity you should avoi d?

A No. Actually, | was encouraged by the doctors to go
out and do some physical novenment as long as | could tolerate it.
| never had themsay to ne, No, you cannot do a sinple slow dance
or shuffle, if you want to call that dancing.

Q Were you conpensated for this work?

A Sonetines. Most of the tinme yes, | was.

Q How nuch?

A | used to get conpensated anywhere between $75 and,
maybe, $150 to $200 dependi ng on the size of the show or size of
t he venue.

Q Wul d you ever get a 1099 or W2 for that conpensation?

A No.

Q After your accident, when did you start doing MC work
for these shows?

A |'m sorry, repeat the question again?

Q When after the accident did you begin doing or hosting
t hese shows?

A Sometinme in 2016.

Rachel C. Sinpne-lvanac, CSR, RVR CRR




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

Gulinazzo - by Plaintiff - Direct / Turnbull 1067

Q Was it before or after you had the spinal cord
stinul ator done?

A It was before | had the spinal cord stinulator

Q Then did you continue to do them for sone period of
tinme?

A Yes.

Q How often were you doi ng thenf

A In the very beginning when we went, ny dad and his
partner started this little -- you know, it really wasn't like a
production conpany. Basically, it really started out as, kind
of, a social club where people would neet up and people -- you
know, groups would cone to our shows that were singing
previously, and they would cone and sing sonme songs. They would
try to pronote thenselves for other shows and venues that they
were on which were bigger than ours. It was kind of like a
stepping plateau for other groups to cone in. They weren't
national, these were just |ocal backyard doo-wop singers that
have been around for quite sone tinme, 40 or 50 years, that never
really made the national chart. So they basically started doing
t hat .

W started with one venue, you know. It was |ike
once a nonth. Then as the years progressed, they incorporated
anot her venue, and that becane two tines a nonth.

Q Al right.

Sal, did the MC work that you were doing at these
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shows require you to do any lifting or carrying of equiprment or
ot her things?

No.

Did you help pronote these shows?

Yes.

How?

On social nmedia, Facebook.

Do you have a Facebook page?

Yes, | do.

Have you ever heard the nane d obal Anmbassador to

g

Yes.

What is that?

> O » _§ o r» O » O >» O P

That is a name that | trademarked that was actually
given to ne froma DJ from Phil adel phia that has been around for
about 58 years in radio. Now because the internet is so big,
radio is kind of obsolete in some fashion and internet is very
big. And this one particular DJ, a disc jockey -- sorry for the
abbreviation, but he is a disc jockey, he coined nme in the
begi nning. He said you' ve got to be an Anbassador to Doo-wop,
and 1'mgoing to coin you that Anbassador to Doo-wop because when
' m not around, maybe, maybe you coul d take my place. Maybe.

Q Ckay.

A And then fromthere | started to get --

Q Just to be clear, by "anmbassador" you don't have any
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di pl omatic credentials, do you?
A No, | do not. It is kind of just -- to ne it was |ike
wow, |'m an Anbassador to Doo-wop.
As you know, | love '50s and '60s music. | ama
young man, but | grew up with this music in nmy hone. M father

taught nme this nusic, introduced nme to this nusic.
been in ny famly. It is sonmething that | enbraced,

that | love. It has nmeaning, the words the nel ody.

It has al ways
somet hi ng

It nmeant so

much to me. | nean, | grewup in an era where it was -- you

know, I was born in '70, so the '70s nmusic was -- you know,

Mot own was still coming in. Then sonetine in the '70s, doo-wop

cane back, you know?

And there was this organization, UGHA, out of

Clifton, New Jersey, actually. There was a record shop. And

this gentleman recreated, brought back all the doo-wop music. It

was great. My parents were nenbers of the organization. They

used to take me when | was a kid to shows, 14- or 15-years-old.

| really got -- | really got a |love and just a connection with

the music. It neant so nuch to me, the neaning, the words, the

lyrics, the melodies, thinking about the stories ny

parents woul d

tell me when | was a kid of how they used to dance at dances. It

was just very, like, wow.

We don't have that today. W don't have that in

our society, so | try to keep the nusic alive, you know? | try I

to keep the nusic going. That was al ways ny goal

So t hat
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peopl e of age could renmenber things when they were children, when
they were growi ng up, were teenagers. It brings back so many
nmenori es.

|'ve hel ped so many peopl e renmenber things.
Peopl e that are wi dowed, people that |ost children. They always
cone to ne at the end of these neet-ups and these little shows
that we do, if you want to call them shows or perfornmances, and
they always say to nme, Sally G-- that's ny call name. There is
no hiding that. Sally G you are a wonderful man. Thank you for
bringing those nenories back. M husband has been dead 25 years,
ny children are away, they don't talk to nme; but com ng here
brings ne back life. That makes me feel good because | do it for
the love. | don't do it for anything el se.

Q How do you feel physically when you are doing these
shows?

A In my mnd | feel great, but ny body gets -- it takes a
little beating. Definitely the next day or so there is
definitely pain, but sonetines that painis worth it to see the
| ooks on their faces and to see just people in the audi ence
havi ng a good ti ne.

Q Sal, | want to take you back to your coworker on the
date of the accident, Roberto, who testified. | believe he was
the first witness, so it has been a while. You were here during
his testinony?

A Yes, | was.
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Q Roberto testified that you reached out to him you gave
hima call, | believe, before the holidays in 2017?

A Yes, | did.

Q Bet ween that phonecall and your accident, had you had
any ot her comuni cati ons with Roberto?

A | believe sonetine in 2014 or so, 2015. | believe it
was around in '14 that Roberto reached out to nme, and, you know,
he reached out to see how | was doing. | guess he was concerned,
you know. Just a regular phonecall. How are things? How s the
famly? W spoke on the job before.

You know, Roberto liked music also. Being that
Roberto was Brazilian, he was into a |lot of different nusic but
was quite open to |learn about. And, you know, we used to share a
| ot of stuff back and forth with nusic, dance nusic, stuff |ike
t hat .

Q In any of those conversations you had with Roberto
after the accident, did you ever speak about how the acci dent
happened?

A No. Never.

Q Sal, there has been sone testinony about you are
currently on medi cal cannabis, correct?

A Yes, | am

Q When did you start doing that?

A | started nedical cannabis in 2021

Q Wy ?
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A VWell, to be honest, which | have to be, | really just
didn't want to continue with the narcotics. | have heard bad
stories. | have heard horrific stories, and | have seen what
t hese narcotics do to some individuals that get hooked on them
| didn't want to be that person

Q The medi cal cannabis, do you find that hel pful?

A Yes.

Q How often do you do it?

A | do nmedical cannabis every day. Usually if I'm hone
and not doing anything, | will do a-- it's called a sativa that
| will do during the day because with sativa you can actually
function. You can actually hold a conversation. You are not

totally oblivious to things. Then at nighttine before | go to

bed, | usually do indica. And Indica -- there's a slang term
that | was taught when | went for consultations. |It's that
sativa, again, you could function. Indica neans "in the couch."”

It puts you, basically, immobile in the couch, so you cannot -- |
mean, it is not |like you are totally oblivious, but you are nore
rel axed.
Q Sal, you use a cane?
Yes.

A
Q Wiy do you use the cane?
A

As everybody could see, | do use a cane. This happens
to be one of ny favorite canes that | use. | use it because | am
afraid. | amstill alittle unstable when | wal k. Sonmetines |
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feel nmy legs give out. | feel, you know, the tingling sensations
and what not .

| use the cane to keep general public afar fromne
because | amafraid that -- and it has happened. People have
cone up to me, Ww, | haven't seen you in a long time and -- and
we are huggers. | ama hugger. | don't know if you guys are
huggers, but, you know, in ny famly we are huggers. | have
al ways grown up like that wth enbracenent. |It's sincere. How
you been, Buddy? One tinme | was hugged a little bit too tight
and | said, Woa, | had surgery and stuff. Easy, please. They
were |ike, Ww, | forgot you had surgery.

So | keep it as a -- to keep people away from ne
because | am scared that they will cone up to ne out of nowhere.
So if they are walking they will see this and they wll, kind of,
i ke take a couple of steps further. So it's in case of ny
i mbal ance or if they should bunp into me, especially in the
streets of New York City.

Q Now, Sal, you are in court today with your wfe, Laura?
Yes, ny wife, Laura, is there.
When did you and Laura marry?
Laura and | married this year, July 28, 2022.
Wiere do you reside?
| n Pennsyl vani a.

Where in Pennsyl vani a?

> O » O » O >

We live in Monroe County in Saylorsburg in the
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of the Pocono Muntains.
Do you plan on staying there?
Yes.
Were you previously married before you married Laura?
Yes, | was.
When did that marriage end?
That marriage ended in -- sonetine in 2018. W
after being wth each other since 1998.
The injuries that you suffered in this accident, did
an affect on that narriage?
Yes, they did. They -- I'msorry.

THE COURT: Take your tinme. Wuld you like to
a break, M. Culinazzo?

THE WTNESS: No. | am okay, your Honor

MR. VAN ETTEN: Actually, your Honor, may |?

THE COURT: Yes, okay. We will take a break.

| will ask you all to step out. Keep an open

W will bring you back as soon as possi bl e.
COURT OFFICER. Al rise. Jury exiting.
(Jury steps out of courtroom
(Short recess taken)
COURT OFFICER: Al rise. Jury entering.
(Jury enters courtroom
THE COURT: Be seat ed.

You may proceed when ready, counsel.
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MR. TURNBULL: Thank you, your Honor.
Q So, M. @Qlinazzo, Sal; before the break you were

telling us about the affect your injuries had on your prior

marri age?
A Yes, prior to me getting enotional. It had a |ot of
affects on ny marriage. In the beginning it wasn't so nuch, too

much. MW wife at the time was very attentive. M stepdaughter
really wasn't around but ny daughter was around, the one | had
with the woman | lived with. You know, ny wife, ex-wife. And
things just seenmed to gradually start to drift. | am not

t hi nki ng anything of it because of what am | going through, you
know? | amthinking about other things. | amthinking about
surgeries. | amthinking about, you know, physical therapy,
inmplants, all this hardware going into ny body and being pl aced
there, hearing the doctors during the course of, you know, visits
and whatnot. Not too -- like, not too thoughtful, but as they
testified and expl ai ned --

Q Sal, | would like you to focus on the effects that your
injuries had on your marri age.

A Like | said, in the beginning it was okay. M wfe was
attentive, but then it started to dwindle and the effects were
shown. Eventually, at the end ny wife and | split up and she
actually left ne.

Q Do you attribute that to the injuries?

A Yeah. She always -- during the |ast couple of years
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after the surgeries were all done and whatnot up until 2018, |
was always ridiculed. | was always -- | was always being told
that | was less of a man, that --

MR VAN ETTEN. (Objection, your Honor. Hearsay.

Not a party. | apologize having to do this.

THE COURT: Sustained as to that.

Q How did your wi fe nmake you feel?

A M wife made ne feel like | wasn't 100 percent nman
anynore. She nade ne feel inadequate in the bedroom She made
nme feel inadequate with our relationship. She made e feel
i nadequate with raising our children. She nade ne feel
i nadequate of how could | just sit around after surgeries and not
do nothing, not go back to work doing what | was doing. Then
eventually the marriage went down. | even offered at some point
to have counseling. She was in no agreement with that at all.

Q Al right.

Sal , because of your injuries, are there
activities that you used to enjoy, that you used to do before
your accident that you no |onger do or don't do as nuch?

A Well, during the course of summers or tines when | had
off fromwork, if there was a gap in between a job | finished up
we woul d always try to nake the best of it or try to get sone
weekends in when | wasn't working weekends because | did work
weekends, | worked holidays, | worked nighttinme, | worked

daytime, whatever the job was. But | do -- | have a | ot of
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[imtations now of doing what | used to | ove to do, which was
like fishing, canping. You know, not just -- you know, canping
with the famly. Going out and finding the right spot, you know?
Finding that great |ocation, pitching the tent, getting
everything ready, getting the fire all set up, getting everything
ready with the kids. You know, it was quite enjoyable. | nean,
| was a Boy Scout, you know? | learned howto do all that from
being in the Boy Scouts. M/ dad was a -- ny dad and ny nom were
both involved in the Boy Scouts. MWy nomwas a --

Q Sorry to cut you off.

Have you been fishing or canping since the date of

your acci dent?

A | have been. | tried a fewtines, but it is difficult
sitting in a position for a long tinme and then having to get up.

| think in ny deposition | do recall that | was

attenpting fishing one day and ny |ine nust have got sonet hing
really big. It took my whole entire pole into the |ake. |
wasn't able to retrieve it because | wasn't able to run to
retrieve it fast enough.

Q Sal, how old are you now?

A | just turned 52 years old.

Q On the date of the accident how old were you?

A | was -- | just turned 43.

Q And how long did you plan to work as a Local 79

| aborer?
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A | planned to work in this industry to 61 or 62 years of
age.

Q Now, you were a shop steward. Did you have ot her
aspirations or goals or plans with regard to Local 797

A | sure did.

Q Tel |l us about those.

A | wanted to take advantage of every aspect that the
union, ny Local 79, offered. There was a |ot of potential for
novenment. There was a |lot of potential for lateral movenment in

Local 79 general building trades and construction. One would be

an organi zer, which | conpleted a course. | went to a course in
Rutger's University. | took a course in organizing. | passed.

| was considered a part-tine organizer. | even have ny jacket
still with my name on it. The nenories are great.

Then fromthere, there was potential to becone a
busi ness agent which is a field agent that goes into the field,
sol ves problens on the job site, talks to the shop steward on a
weekly basis of howthe job is going and if there are any
probl ems. You know, fortunately for ne |I never had those
probl ens because | really -- | really gave nyself in anything
that | ever did and have done in ny life, you know, | always set
ny goal at 155. | never really set it at 100 percent. | was
satisfied with 100 percent when |I could do 100 percent, but it
al ways was 155. | never had a business agent cone to ny job site

and renove ne fromny job site because | was not doing ny job
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correctly or whatnot.

Q Those opportunities you di scussed, organizer or
del egate, are those opportunities still open to you?

A Not with this long period of tine that | have been out
of Local 79. It has been a nine-year gap, nine years plus. And
t hose opportunities are gone because you have to basically be
involved still wth the flow

Q Did it becone apparent to you at sone point after your
acci dent you were not going to be able to return to construction?

A Yes. It becane apparent and it al so became surreal.

Q When did you conme to that realization?

A After | had the back surgery | knew that | was not
going to be able to performin the capacity that a | aborer, a
general | aborer could even possibly do the work that demands to
be done as a | aborer.

Q Do you want to work, Sal?

A Absol utely | do.

Q Si nce your accident have you made attenpts to find
ot her work?

A Yes, | have.

Q What have you done?

A In 2019 | started doing this application called
I nstacart. It's a delivery service of groceries. | did it -- |
attenpted to do it wwth ny wife, Laura. It was pretty good. You

know, | was getting the flowof it. It was pretty good.
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Q Does that require you to actually lift and carry
groceries?

A It depends. That's why | worked with my wife. She
woul d do nost of the bringing the groceries to the people's hone.
And at that tinme we were just transitioning into COVID so it was,
i ke, 50/50. People would say, Leave it on ny doorstep or, Leave
it in nmy garage so forth and so on. In Pennsylvania, you know,
peopl e have driveways, garages. There's also barns. There are
farm ani mal s and everything around.

Q What ot her attenpts have you made to find work?

A | attenpted to try to do, like, some kind of a delivery
with, like, auto parts or sonething from Pep Boys or Advanced
Aut o, any of those delivery services because where | live it
wasn't too close -- it wasn't too far fromwhere | lived, so it

woul d be pretty convenient for ne to go and work at these pl aces.
Wien | did initially apply, | did not apply online nor did I
apply with a paper application. | spoke with the manager first
because the manager gave ne sone of her tinme -- or his tinme. And
one of the questions that they automatically asked me was, you
know, about nmy injury, what happened? | explained that | am

di sabled, I aminjured and whatnot. And they said, Ckay, not a
problem They asked me what kind of nedications | was taking.
explained to themthat | was taking on a daily basis the
medi ci nal cannabis. Fromthat point on, they turned around and

they said, Well, since you are under the nedicinal cannabis, you
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cannot and you will not drive one of our vehicles.

(Continued on next page)
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Q Have you made any other attenpts to find work?

A Yes, | did. | attenpted to -- | actually did get

involved with OVR, occupational -- VOR, vocational --

Q Tell us what it is?

A Vocati onal occupational rehab, sonmething |Iike that.

What it basically is, is an organization that hel ps you find

work in a capacity that you're able to work in sonething that
fits your criteria that's not too hard. Sonething that kind of

fits inwith sitting, getting up, basically what |
| could do fromny doctors.
Q Are you still working with that organization?

A Yes, | am |I'min the process right now working with
another -- with a subsidiary of theirs that actually finds you
wor K.

Q How does it feel to be |ooking for work?
A Vell, it feels really good that actually there is an
organi zation out there that can help you try to find a job that

could fit whatever the injuries that |

on. It feels good that there's sonebody out there | ooking that
can help nme, direct ne to these various jobs that | could try t
attenpt to, you know, put into action.

Q Ckay. Sal, today, presently, do you still feel pain?

A Yes, | do.

Q What parts of your body?

A If you want to start fromthe top, ny neck still has

1082
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pain. It radiates down ny left shoulder into ny arminto ny
hand into my fingertips going dow to the lower part. Let's
connect ny shoul der, ny shoulder still has limtations of how
high | could raise it without it being unconfortable, cracking,
poppi ng. Going down to ny back, stiffness, pain that radiates
down both sides of ny legs, right and left, down ny | egs.

It's bearabl e, sone days are better than others.
will not kid you with that but for the nost part it's always
there. | try to disguise it. | try to think of other things
like music. Now nmy wife and | have been bl essed with
grandchil dren. Not mne by bl ood but ny stepdaughters |ove ne
just as much as their dada that's deceased and al nost two and
two nonths old, alittle boy and a girl.

Q So what does a typical day |ook like for you, Sal?

A A typical day for me is getting up in the norning,
getting out of bed, wife is usually up in the norning, she's
usual ly getting things prepared whether it be paying bills,
going to the post office, doing our daily chores, shopping,
pi cking up groceries and what not.

Most of the days is, you know, |I'mvery involved with
nyself with nusic. Misic has al ways been a passion of mne. |
try to fulfill nmy day with that to fill the voids that this
injury has caused. Try not to think about the future too nuch
about future surgeries and whatnot but it's inevitable as you

heard the doctor speak today.
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Q So when you |l ook into the future, how do you feel ?

A Again, like | said before, very scared, very unsure,
just not knowi ng what the next step is going to be or what's
going to happen in the future. |If the surgeries don't work, you
know, will | be wheelchair bound. | don't know. These things
go through ny m nd.

It's scary, you know, but, you know, one thing that |
do have in ny life is |I've always been a positive person. 1|'ve
al ways been optimstic, right, wong, or indifferent |'ve always
been optim stic. Being optimstic is giving me a better sense
-- a better quality of life that I"'mtrying to achieve and
noving forward wth these surgeries that the doctors have
testified that will have to be in the future and it's scary.

|*"mnot going to sit here and tell you that it's not,
it's very, very surreal and it is very scary. But one thing I
know that for sure because | ama positive person and | have ny
famly, ny friends, | will not let this beat me. | can't. |
have too nuch in nmy life to ook forward to. | have other
stepdaughters that are going to graduate and get ol der and get
married and have children, God wlling, you know, paw paw wants
to be around for the grandchildren and ny stepdaughters who
treated ne with only [ove, conpassion. And that's the scary
part that I won't be able to go fishing with nmy grandchild or
t ake him canping or show himhow to use tools and build stuff.

That's the surreal part.
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Q Al'l right. Thank you Sal. Nothing further, your
Honor .
THE COURT: Thank you so nmuch. Do you want to
begi n cross-exam nation?
MR. VAN ETTEN: Thank you, your Honor.
THE COURT: Fifteen m nutes.
CROSS- EXAM NATI ON
BY MR- VAN ETTEN:

Q You're okay right now? | know it's enotional issues.

A ' mokay right now, M. Van Etten

Q To nake it easy I'Il make a little joke right nowto
start. | don't know if | prefer the indica and just be zoned

out than the other one but that was going to be ny joke.

A The i ndi ca.

Q The indica. Yes. Did |l say that on the record? This
is going to be tough. W' ve been going back and forth for a
while, we're not going to finish today, obviously.

You just were talking to your attorney and he asked you

a question about five mnutes ago, maybe ten, when you realized
you weren't going to be able to work again and you said after
your back surgery; correct?
Yes.
That was in 2015; correct?

Correct.

o >» O >

So why is it in 2013 you applied for disability?
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MR. TURNBULL: (njection, your Honor.

THE COURT: Yes. W have to do a sidebar. Sorry
ever ybody.

(Wher eupon, the follow ng takes place outside the
presence of the jury in the robing room)

THE COURT: (Okay. You want to state your ful
obj ecti on?

MR. TURNBULL: Yes. That's an inproper question.
Disability should not be presented to the jury. It's highly
prejudicial. The question itself is inproper.

MR. VAN ETTEN:  Your ruling was okay after the
pur pose of cross-exam nation he just opened the door and
said he realized he wouldn't be able to work in the future
in 2015 after his back surgery, yet he applied for
disability in 2013. Oay. This is going to be a wealth of
questi ons because he sat there and testified at his
deposition which they're fully aware of that the first few
applications didn't go through until | had the surgeries.
This goes to his state of mnd and what the issues are here.

He just sat there said |'man optimstic person,
|'mgoing to get through this. He sat there and his own
testimony was he relieved hinmself fromhis job before he
even had a doctor's note saying don't work, he took hinself
out of work. A few nonths later, within two nonths of the

incident, he applies for disability. He hasn't had surgery.
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THE COURT: Gve ne just a mnute. Gve nme just a
m nut e.

MR. VAN ETTEN: Sure.

THE COURT: Fromwhat | recall, |I'mlooking at mny
notes, and I'msorry nmy brain wasn't focused on that so
qui ckly, but it was nore so precluding evidence of
collateral sources. It was the application for the
disability and the timng of it that | felt was an
appropriate area of cross-exam nation to judge his
credibility and for various other reasons, notivation and
notive, that kind of thing.

MR. TURNBULL: This was a question to doctor --

MR VAN ETTEN. Merol a.

MR, TURNBULL: It was to Dr. Dassa, | believe.

THE COURT: It was the docunent itself.

MR, TURNBULL: And Dr. Dassa said he never sawit.
The question then was, did you receive this formand did you
fill 1t out. H s testinony was that he never sawit. By
the way, workers apply for disability all the tine and then
return to work.

THE COURT: It can be tenporary disability.

MR TURNBULL: It can be tenporary disability but
the inference that's being drawn fromthis question is, did
you deci de that you would never return to work because you

applied for disability and now we can't unring that bell.
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THE COURT: | need to hear the question. Can |
just hear the question again.

(Wher eupon, the requested testinmony was read
back by the court reporter.)

THE COURT: |I'mgoing to overrule the objection but
| have to be very clear, M. Van Etten, we're not getting
into collateral sources. You may and | am not guaranteeing
it but you may be stuck with his answer at this point.

MR TURNBULL: May | be heard on that? They just
heard disability, he just applied for disability.

THE COURT: He was out of work, he already tal ked
about all that out of work you get disability.

MR, TURNBULL: | need to be able to redirect himon
that. Disability as a collateral source --

THE COURT: That's different than tal ki ng about the
actual noney, what did he receive? How did that conpare
to --

MR. VAN ETTEN: None of that is going to be
addr essed.

MR. TURNBULL: But now the jury wll factor that in
that now he's on disability and should we make a deducti on
because -- they're not going to hear the anount.

THE COURT: None of that can be inferred and it's
al ready cone out that he was working, that he stopped

working, all of that. This is just when did you apply.
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He's saying one thing and it's fair gane to cross himon the
timng of when he first applied and we can see how it cones
out. | will certainly give you | eeway on how it comes out
but M. Van Etten is not getting into actual collateral
source, is when he felt he could not work and that's what it
was for.

That's the basis for it, there's a big difference.
It was before the surgery and you can tal k about it before
the surgery you already had all these other issues, we've
di scussed all that. [It's not just one issue, it's not just
one surgery, it's not just one surgery that prevented him
fromworking. You can tighten that up

MR. TURNBULL: | understand, your Honor.

THE COURT: Ckay.

(Wher eupon, the follow ng takes place back in open
court and in the presence of the jury.)

MR. VAN ETTEN: Can we have the question read back?

THE COURT: Yes. The objection is overruled.

(Wher eupon, the requested testinony was read
back by the court reporter.)

THE COURT: You can answer that.

THE WTNESS: | can?
A Under the worker's accident system | acquired attorneys

to protect me for ny rights and in the process we started the

process of the disability.

Dai sy Perez - Senior Court Reporter
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Q And in 2013 that's before you had shoul der surgery;
correct?

A Yes. Shoul der surgery was in 2014.

And that's before the back surgery; correct?
Correct.

And before the neck surgery?

Correct.

Q And when you filled out your application for that, you
had to fill it out and swear that you were unable to work,
correct, you had to do that under oath?

A | believe so, yes.

Q kay. So when you just said in 2015 it was the first
time you realized you were not going to be able to work two
years prior, you had already nade that claim correct?

MR, TURNBULL: Cbjection, your Honor.
THE COURT: Overruled. 1'Il allowit.
A Yes, w th expl anati on.
Ckay.
MR. TURNBULL: Your Honor, may he expl ain?
THE COURT: It's cross-examnation, you may have an
opportunity on redirect.

Q W'l go sonewhere el se right now since we have a short
period of tine. You talked earlier and even on your first day
and you nentioned Frank Brancato who cane in to testify;

correct?

Dai sy Perez - Senior Court Reporter
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Yes.

You knew M. Brancato fromthat job?

> O >

| met himon that job, yes.

Q And you acknow edged today that he had come to your
house afterwards, helped you with your car and taken you to
church; correct?

A After the accident, yes.

Q It was within a few weeks, a couple of nonths after
correct?

A Yes, that's fair.

Q When you testified in -- on March 16, 2016 at your
deposition, which you nmentioned al so earlier today, when you
wer e asked do you know sonmeone naned Frank Brancato --

MR TURNBULL: Wat page?
Q Page 48. And you gave the answer | know the nane?
THE COURT: Tell us the line.
Q |'msorry, line eight through ten and then line 11
Do you know who he worked for?
ANSVER: | believe he was the foreman R B. Sanuel s,

A Yes.

Q So a man who canme to your house, took you to church
who you worked on the same job site for for over a year,
correct, when they asked you if you knew himat your deposition
you said | know his name?

A Yes, | did know his nane.
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Q And you saw M. Brancato come in here just as you did?
Yes.

Q Put up his right hand and he swore to tell the truth,
just as you did. And he said he was on the |lift at the tine
that you were pushed into it with the cart. You heard that;
right?

A Yes, | heard that.

Q And you have now told this jury on your |ast day of
testinony that M. Brancato was not on that cart; correct?

A That's correct.

Q So it's your testimony to this jury that M. Brancato
has come in here and lied; true?

MR. TURNBULL: (njection, your Honor.

THE COURT: Overruled. 1'Il allowit.

No, he didn't lie.
So he was on the lift; true?

No, he was not on the lift.

o » O >

kay. So then he lied, right, one or the other?

THE COURT: | wll sustain the objection.

Q kay. Sir, you also testified that you never saw M.
Brancato that norning before your accident; right?

A That is correct.

Q Yet you just told the jury later this afternoon that he
was the first person to cone to the scene?

A Yes, he was.

Dai sy Perez - Senior Court Reporter
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Q How did he get there before G ovanni who was two feet,
three feet away fromyou?
MR, TURNBULL: Cbjecti on.
THE COURT: I'Il allowit if you can answer that
question, if you sawit.
A | saw himafter the initial accident with the inpact.

He cane right away to nmy aid, alnost sinultaneously with

G ovanni. And he was in ny face, Sal, are you okay. Sal, are
you okay. Waiving his hands, all in ny space. It was very
weird. It was very weird that he was in ny area, like just like

why was he pani cked where ny foreman was |ike, come on, Sal
you're okay. He was just very in ny face. It was very weird.
Very weird. But he was the first one to cone to ny aid al nost
si mul taneously with G ovanni.

Q And you also testified on your first day, if I'mwong
pl ease correct nme, that you didn't see the el ectricians working
anywhere in the area where you were where you had your acci dent
before the accident?

A Not where | was working, that's right.

Q Yet sonmehow a man who wasn't on the |ift was the first
person to come to your assistance; correct?

MR, TURNBULL: Cbjection, your Honor.

Argunent ati ve.

THE COURT: Sust ai ned.

Q The area that you had cone fromearlier in the day --
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W t hdraw t hat .

That norni ng when you started working you had been
doi ng sonme sweeping and cleaning getting ready for delivery;
right?

A Yes, | was preparing up an area that had a little Iight
debris on it.

Q And that was in the other section of the fifth floor
about 20, 30 feet away fromthe el evators?

A Approxi mately, yes.

Q And then you canme over to the area around the el evator
with the containers; right?

A Correct.

Q And during that entire tinme you never saw any
el ectricians?

A No, | did not.

Q So the electricians would have to have been 20, 30 feet
away; correct?

MR. TURNBULL: Qnjection.
THE COURT: Overruled. | wll allow that.

A Wiere | was in the section of the fifth floor, the
portion, | could not see that other side.

Q You couldn't see on the other are side of the duct
wor k; right?

A | could not see on the other side of the passageway

fl oor, no.
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Q That area right out side the elevator, we'll get into
nore detail next time | get to talk to you wth the photos, but
that area right outside the elevator had duct work to the
| eft-hand side of the elevator as you came out; correct?

A It had some duct work that was comi ng out of the
gr ound.

Q Right. And about 10 or 12 feet away there was a bigger
section of duct work; correct?

A Not a |ot but, yeah, there was duct work that
mai nt ai ned the building, yes.

Q And where you parked the containers, that was in front
of the little section of the duct work to the left side of your
exit; correct?

A No, it wasn't.

Q You woul dn't park a container in front of the el evator;
right?

A No.

Q You even testified previously about a foot or two

before the elevators is where you parked the containers; right?

A No.
Q No?
A No.

Q Were they further than a foot or two of the el evator?
A They were on the opposite side of the opening of the

elevator. There was a little staging area that you coul d park

Dai sy Perez - Senior Court Reporter




© o0 ~N oo o b~ w N

N N N N N o o e
oa A~ W N P O © 00 N oo 0o~ O w N -+ O

S. Gulinazzo - Cross - Mr. Van Etten 1096

one or two containers if you had to.

Q | thought you said, sir, when you | ooked at the
phot ograph earlier that there was only on the other side of the
el evator a foot or two fromthe wall?

A That was the space. |If you looking straight fromthe
el evator where | was |looking to the left it was only one or two
foot space and the el evator opened up, then there was a wall,
and then there was a small wall that dropped down fromthe |eft
si de of the space.

Q So you parked it in front of the elevators between the
smal | section of duct work and that wall to the side?

A Not in the duct work no, sir.

THE COURT: We're going to have to break
M. Van Etten.

MR. VAN ETTEN: Sure.

THE COURT: Al right. Everybody, you know the
drill. It's about 4:27 so we're going to break for today.
We're of f Thursday and off Friday and obvi ously the weekend.
' m going to need everybody back on Monday norning at say
9:40. We're going to have the attorneys and everybody el se
come at 9:30 in case there's nore things to introduce into
evidence. kay. Have a great weekend. Keep an open mind.
Don't discuss the case. Thank you.

COURT OFFICER. Al rise. Jury exiting.

(Whereupon, the jury exits the courtroom)
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THE COURT: You're free to step down, M.
@ulinazzo. You're on cross-exam nation, you can speak to
your attorney but just not about the substance of your
testinmony. Keep in mnd you may be asked. Thanks,
everybody, have a good afternoon. 1'll see you on Mnday at
9: 30.

MR. VAN ETTEN: Wth everything with the scheduling
with M. Qulinazzo | don't know that we're going to be able
to put himon until after Colunbus Day. |Is that what we're
doi ng?

THE COURT: Al | could just say is work it out
guys.

MR VAN ETTEN. Ckay.

THE COURT: We'll figure it out. | amavail able,
by the way, if you need to e-mail ne for anything in the
next couple of days. Take care.

(Wher eupon, the proceedings were adjourned to

Monday, October 3, 2022 at 9:30 a.m)

Dai sy Perez - Senior Court Reporter
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