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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

CIVIL ACTION NO. 16-cv-03768
ANN MCNAMARA AND RICHARD
MCNAMARA,

~

Plaintiffs,

-vs- DEPOSITION OF:
HOME DEPOT U.S.A., INC.; YOTRIO
CORPORATION; ADVANTAGE
SOLUTIONS; ADVANTAGE SALES &
MARKETING, INC.; ADVANTAGE
SALES & MARKETING, LIC,

EDMOND
PROVDER, CRC,
CLCP, D-ABVE

Defendants.
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TRANSCRIPT of the stenographic notes of
the proceedings in the above-entitled matter, as
taken by and before LORINDA LEON, a Certified Court
Reporter of the State of New Jersey, license number
XI01485, and Notary Public of the State of New
Jersey, held at the office of OCCUPATIONAL ASSESSMENT
SERVICES, INC., EDMOND PROVDER, 300-3 Route 17 South,
Lodi, New Jersey, on Thursday, January 11, 2018
commencing at 10:13 a.m.
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;A PPEARANCES: 1 EDMOND PROVDER, 300-3 Route 17 South,

3 NAPOLI SHKOLNIK, PL.L.C. 2 Lodi, New Jersey, having been duly sworn by the

360 Lexington Avenue 3 Certified Court Reporter, Notary Public of the State

4 New York, New York 10017

(212) 397-1000 4 of New Jersey testifies asfollows:
5 BY: VINCENT L. GONZALEZ, ESQ. 5 EXAMINATION BY CARDENAS:
vgonzalez@napolilaw.com .
6 Attorneys for the Plaintiffs 6 Q. IsitDr. Provder?
7 LEWIS, BRISBOIS, BISGAARD & SMITH, L.L.P. 7 A. Mr. Provder.
77 Water Street, Suite 2100 i
8 New York, New York 10005 8 Q. It'snot amedical doctor at all?
. |(32$_2)J§3’\§-E153%0 CARDENAS, ESQ 9 A. No. Rehabilitation counselor.
Jarﬁ%.Cardma.s@lewisbrisboi’s.com. 10 MR. CARDENAS: Counse! --
10 Attorneys for the Defendant, 11 MR. GONZALEZ: | seethat.
Ly HomeDepatUsA, e 12 MR. CARDENAS: The exchange says
» LEWIi, éIOHS, A\-/AszLONE& AVILES, L.L.P. 13 "doctor." It's not amedical doctor. Right?
e oo 14 MR. GONZALEZ: Yes.
13 (631) 755-0101 15 A. That'sacommon mistake.
1 ?;&ﬁﬁzz@ﬁ;?; Qﬂ'signﬁA' EQ. 16 Q. First off, my nameis James Cardenas.
Attorneys for Defendant, 17 I'm an attorney with the law firm Lewis, Brisbois,
15 ﬁi’iﬁfﬁ; ﬁ?l”“ons and Advantage Sales & 18 Bisgaard and Smith and | represent the Home Depot in
16 o 19 this matter. 1I'm hereto ask you some questions
E 20 about acase in which | understand you served, are
19 21 serving as an expert witness.
gg 22 Isthat your understanding of why you
22 23 are heretoday?
2 24 A. Yes
25 25 Q. Whereexactly are we?
Page 3 Page 5

1 INDEX 1 A. Inmy office herein New Jersey, my main

2 2 office. Lodi, New Jersey.

3 WITNESS PAGE 3 Q. Your main office?

4 EDMOND PROVDER 4 A. Yes

5 BY MR. CARDENAS 4,116 5 Q. You have more than one?

6 BY MR. FORMICOLA 74 6 A. Yes.

7 BY MR. GONZALEZ 120 7 Q. What happens, what happensin this

8 8 office?

9 9 A. Wedo threethings. We do what'scalled
10 EXHIBITS 10 direct rehabilitation working with people that are
11 11 injured to assist them in returning to work. We do
12 |.D. DESCRIPTION PAGE 12 life care plans working with people that have

13 D-A Ann Bridget McNamara notes four pages 81

14 D-B Three-ringed binder

15

16 (Exhibits retained by counsel.)
17

18

19

20 REQUESTS

21 Page32  Mr. Provder's notebook
22

23

24

25

115

13 catastrophic injury, developing the care that they

14 are going to require and implementing the care based
15 on case management.

16 We aso do consultive services, for

17 example, serve as a consultant to agroup called

18 Citizens Disability, which deals with Social Security
19 Disability cases. | also served as a consultant to

20 the New York State Attorney's Office when they were
21 dealing with using vocational expertsin their

22 workers compensation cases.

23 And then | also do forensic

24 rehabilitation, which iswhat we are here for.

25 Q. Serving as an expert in connection with

212-267-6868

2 (Pages2-5)
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Page 6
1 litigation isforensic --
2 A. Forensic rehabilitation.
3 Q. Forensic rehabilitation. Okay. This
4 company is called?

5 A. Occupational Assessment Services, Inc.
6 Q. Andyou are the owner of the company?
7 A. lam.
8 Q. Thesoleowner?
9 A. lam.
10 Q. How many employeeswork at this company?
11 A.  Wenow have, | believe, nine.
12 Q. Andwhat isyour position?
13 A. Rehabilitation counselor.
14 Q. Areyou also the president of the
15 company?
16 A. Yes
17 Q. Literaly the president of the company?
18 A. I'mthe president of the company. Well,

19 I'm so old now they call me the president and

20 founder.

21 Q. Fair enough. Arethere any other rehab
22 counselors that work here?

Page 8
A. Yes

1
2 Q. Who arethe two other rehab counselors?
3 A. Brian, B-R-I-A-N, Daly. D-A-L-Y, Kyra,
4 K-Y-R-A. I'm going to bangle her name because it's
5 redly hard. I'm get it asbest | can.
6 Q. Wedon't even needit. Brian and Kyra.
7 A. Right
8 Q. What does Brian do as arehab counselor?
9 Ishiswork dedicated to one of these areas or al
10 three or amix or something else?
11 A. Wadl, Brianisalife care planner
12 vocationa expert like myself, serves as an expert
13 for Social Security Disability. So heis called
14 into, called by the Federal Administrative Law judges
15 to render opinions as to the employahility of people
16 that seek Social Security benefits. He does that one
17 day aweek. Heasoisinvolved in providing direct
18 rehabilitation as well as forensic rehabilitation
19 services. Hetendsto work in the forensic area
20 mostly with Veterans Administration cases, Social
21 Security Disability cases and matrimonial cases.
22 Those are histhree areas.

23 A. Yes Two. 23 Q. Hedoesn't do any of the personal injury
24 Q. Theother six employees-- 24 cases?
25 A, Cleical. 25 A. Hedoessomebut very minima. Most of
Page 7 Page 9
1 Q. Clerical. Okay. What percentage of the 1 hisjob is concentrated in those areas.
2 work that you do is the type of work that we are here | 2 MR. FORMICOLA: Off therecord.
3 for inthis case, what you call forensic 3 (Discussion is held off the record.)

4 rehabilitation?

5 A. About 50 percent.

6 Q. What percentage would direct

7 rehabilitation be?

8 A. Beabout 40 percent. About 10 percent

9 would be the consultive services.
10 Q. Okay. I'malittle confused. | had the
11 three categories were direct rehab, life care plans
12 --

13 A. Combined.
14 Q. Okay. Sodirect --
15 A. Direct rehabilitation involveslife care

16 plansand -- direct rehabilitation are the same. We
17 work with people that are looking for jobs aswell as
18 people who need long term care. Those are direct
19 rehabilitation services.

20 Q. Wehave 40 percent in that category of

21 thework?

22 A. Yes

23 Q. 10 percent consultive services?

24 A. Yes

25 Q. And 50 percent forensic rehabilitation?

4 Q. Speaking of Kyra, what type of -- how
5 would you break down her focusin the different
6 categories?
7 A. Wadll, Kyraisnew to the firm. She came
8 in, | believe, | believe October of this past year so
9 sheisnew. So she basically follows along with
10 everybody, triesto learn what everybody elseis
11 doing. Right now she'sjust started to evaluate
12 individuals that we get referrals regarding long term
13 disability cases. So again, those are lower end
14 casesthat Brian and Kyrawould work on. But right
15 now sheislearning that. And sheisasoin the
16 process, | guess, in another couple months shelll
17 have her life care planning certificate so shelll be
18 alife care planner that and a rehabilitation
19 counselor.
20 Q. Isitfair to say that you are primarily
21 amost entirely the one doing the personal injury
22 forensic rehabilitation services?
23 MR. GONZALEZ: | object to the form of
24 that question.
25 A. Yes

3 (Pages6-9)

Veritext Lega Solutions

212-267-6868

WWw.veritext.com

516-608-2400



Page 10

Q. Inthat category of forensic
rehabilitation do you have a breakdown of the
percentage of the work that you would do for what
well call the plaintiff side of the case versus the
defendant side of the case?

A. Yes. It'salittle more defendants than
plaintiffs. 1'd say probably 55 percent defense,
balance plaintiff.

Q. Yourwork isNew Jersey, New York.

Any other states?

A. lworkinalot of states. |, | was
telling this gentleman, I'm literally going homein
another couple of hours. | have an officein Miami,
14 aso, Fort Lauderdale area. Not that large. | do
15 one or two cases. Probably a case a month there.

16 And | have an officein Texas, in San Antonio and one
17 inLos Angelesand onein New Y ork, obviously.

© 00N UL WDN PR
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18 Q. Do those other offices have support
19 staff?
20 A. No. Everything comesout of here. |

21 use those offices when necessary.

Page 12
1 14 years.
2 Q. 13, 14years. Okay. | wasgoing to ask
3 you: You'rethefounder of the company?
4 A. Yes
5 Q. When did you start the company?
6 A. August '81.
7 Q. 1981. 36, 37 years ago?
8 A. Yes,sir.
9 Q. Andyouwere at adifferent location

10 when you started; what town?

11 A. New York City.

12 Q. New York City. And between the time you
13 started the office here and your officein New Y ork
14 City did you have any other locations?

15 A. Wadll, | had severa locationsin New

16 York City. | wasoriginaly sharing an office with
17 somebody on -- | wasliving in New Y ork City at the
18 time, sharing an office with somebody on East 74th
19 Street. And then that person left and | took that

20 office. Then | relocated to an office on 74th Street
21 between 75th Street, between Second and -- between

22 Q. Sure. Haveyou ever worked for my law 22 First and Second Avenue. Then | went to an office o
23 firm? 23 61st Street. And then | went to an office on
24 A. |dontknow. Wed haveto do acheck. 24 Lexington. That was around 9/11.
25 Judy may be ableto... 25 And then | came -- | had an officein
Page 11 Page 13
1 Q. LewisBrishois. 1 Hackensack since, had an office in Hackensack since |
2 A. Thenameisfamiliar. | don't know 2 want to say the mid '80s, small office. And then
3 whether we have done any cases for you. We may have. 3 when | relocated to New Jersey, my house located to
4 Judy would know. That's my administrative assistant. 4 New Jersey, we moved to Warren Street. And then we
5 Q. Aslwasdrivingin| saw abillboard 5 moved here. Warren Street in Hackensack. Then we
6 for alaw firm Lynch and Lynch. 6 moved here.
7 Have you ever worked for those guys? 7 Q. Okay. How old areyou, sir?
8 A. Many, many years ago. Many years ago. 8 A. Goingtobe68in April.
9 I'd say last time we did work for them, five or six 9 Q. And prior to 1981 -- strike that.
10 yearsago. They'real the TV. | seethem, also. 10 In August of 1981 you started the
11 Q. That'saplaintiff firm? 11 company Occupational Assessment Services?
12 A. Yes 12 A. Yes. Meand two other individuals.
13 Q. What about the firm you're currently 13 Q. Wasit acompany, shareholdersor a
14 serving as an expert in connection with this case? 14 partnership?
15 A. | think we probably have done maybe 15 A. Wadl, thisiswhat transpired. At that
16 three or four cases for them over the years. 16 pointintime| had been doing work for the Social
17 Q. What attorney would you have worked with 17 Security Administration. And the two other
18 on those three or four cases? 18 individuals William Mooney and Arthur Bierman and
19 A. Mr. Napoli. 19 myself were the three most widely used vocational
20 Q. Soyouworked with Mr. Napoli before? 20 expertsfor the government in the New Y ork City area.
21 A. Yes gir. 21 Weworked in, anywhere from the officesin Long
22 Q. How long has Occupational Assessment 22 Island to the four or five officesin New York. We
23 Services, Inc. been in thislocation? 23 worked in officesin New Jersey and officesin White

24 A. You'remaking mego al the way back.
25 I'm going to say that we've been here for 13 years or

24 Plains. We were getting calls from attorneys that
25 did Social Security Disability work asking whether we

4 (Pages 10 - 13)
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Page 14
1 would evaluate their clients for Social Security. So

2 the corporation was formed for that particular
3 reason.
4 What transpired was that Mr. Mooney,
5 myself -- first Mr. Mooney at that time wasin his
6 60s. Mr. Bierman was 49 or 48 at that time. They
7 were the most widely used vocationa experts. They
8 were earning a significant amount of money from the
9 government. The government did not like the idea
10 that we were forming a corporation and working
11 together. So they put pressure on the other two
12 individualsto pull out of the corporation, which
13 basically left me as the sole person owning the
14 corporation. This happened within several months
15 within the formation of the corporation. By probably
16 September, October they were out of the corporation.
17 Q. That--
18 A. Thegovernment basically said that, if
19 you don't stop we are going to stop your Social
20 Security work. And they were earning, at that point

Page 16
1 injuries, people that were homebound. We worked with

2 al types of individuals, severe back injuries, arm
3 injuries, amputations, paraplegics, quadriplegics,
4 muscular dystrophy, multiple sclerosis, Parkinson's.
5 Everybody that had severe types of disabilitieswe
6 wereinvolved in, aswell as people that had visual
7 impairments and blindness.
8 I wasinvolved in, as part of the
9 program | wasinvolved in performing individual and
10 group counseling, working with the clients to assist
11 themin adjusting to their disabilities, aswell as
12 counseling them as to the most feasible vocational
13 goals.
14 | was a'so involved in vocational
15 testing and evaluation evaluating the clientsto find
16 out what they could or could not do given their
17 injuries. In addition, | did work adjustment, which
18 meant that | prepared people for employment. And
19 thenlastly, | did job placement services. |
20 evaluated people and determined what type of work

21 intime they were earning a significant amount 21 they could do. | found out what jobs they could do
22 through Social Security. 22 given their capabilities. | did that for ayear and
23 Q. Let'sgoto your education. 23 ahalf.
24 Can you tell me what your educational 24 Want meto continue.
25 background is? 25 Q. That's'73t0?
Page 15 Page 17
1 A. Bachelor's degreein rehabilitation 1 A. '73tomid'74. It wasabout ayear and
2 counseling from the Pennsylvania State University. 2 ahalf.

3 Masters degree in rehabilitation counseling from the
4 Pennsylvania State University. After receiving my
5 Masters degree | continued with my education at New
6 York University completing the 42 credits toward a
7 Doctorate in rehabilitation counseling but leaving
8 the university with my dissertation to be completed.
9 Q. Thatwasat NYU?
10 A. ltwas
11 Q. Beforethe company you started, we'll
12 say private practice, what did you do before that?
13 A. Okay. | dwayshad multiple jobs.
14 Okay? Sowhen | cameto New York | was fortunate.
15 Thiswasin the early '70s, and '73 when | graduated.
16 Therewere no jobs at that time. The economy was
17 bad.

18 Q. Whenyou say "graduated” --

19 A. Masters degree March '73.

20 Q. --that'sthe Masters degree?

21 A. 1 waslucky to haveajob aready lined

22 upinNew York City. | worked as arehabilitation

23 counselor for the Federation of the Handicapped in a

24 program called The Higher Horizons For the Homebound.
25 It was for people with severe and catastrophic

3 Q. Okay. Yeah, | dowant to know al of
4 the employment positions that you held in thisfield
5 prior to starting the company.

6 A. DoyouhaveaCVv?
7 Q. Ildo. I wanttoask you --
8 A. No problem. So what happened was that

9 -- the Federation of the Handicapped is afacility
10 that people -- | liketo term it alearning facility;
11 people learning the various aspects of rehabilitation
12 and then they move on. And at the time that | was
13 looking to move on the head of one of the programs at
14 Federation who had transferred to Mount Sinai
15 Hospital Department of Rehab Medicine went to the VA.
16 Herecommended meto the job at Mount Sinai.
17 In July of 1974 | became employed at
18 Mount Sinai Hospital Department of Rehabilitation
19 Medicine. And | supervised their vocational
20 facilities, which consisted of sheltered workshop and
21 vocational testing and evaluation program. Again, |
22 wasinvolved in doing the same types of things,
23 counseling, vocational testing and evaluation,
24 preparation for work, served as a liaison between the
25 state vocational rehab program and the Mount Sinai

5 (Pages 14 - 17)
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Page 18

1 rehabilitation program.

2 We had a sheltered workshop program. |

3 wasinvolved in developing contracts for the state

4 and federal government for our workshop. We had a

5 sewing workshop. We made cubicle curtains, draperies

6 for hospitals. And we had contracts during the time

7 that | was there that per year were almost a million

8 dollars. And aso, | worked with both in-patient --

9 again, we were in the Department of Rehab Medicine so
10 | had people with physical disahilities, all types of
11 disabilities from peoplein wheelchairsto MS, to
12 Parkinson's. And then we also had in and
13 out-patients psychiatric that | wasinvolved in,
14 aso.
15
16
17
18
19
20

| was there from, | believe, '74 through
79 and again from '80 to '81. At the sametime
started --

Q. Yousaid'74to0'79 and then again --

A. Agan, yes. They came back and wanted
me to work with them again because their program was
21 going down the tubes.

22 Q. What did you do from '79 to 80?

23 A. I'mgoing totell you al the different

24 jobsthat | had. | when | was at Mount Sinai, that's
25 how | started, | served as an expert for Social

Page 20

1 Staten Island instead of having to go to Manhattan.

2 | wasinstrumental in getting that kind of counselor

3 assigned on aregular basis to come and evaluate

4 peoplein Staten Island.

5 So that brings us into Mount Sinai.

6 When | left Mount Sinai | went to a program called

7 the Staten Island Association For the -- I'm sorry,

8 south Beach Psychiatric Center where | worked at the

9 branch in the Coney Island Hospital out-patient
10 working with people from avocational standpoint who
11 had psychiatric impairment. Thiswas a day hospital
12 setting. | also at that time was a so doing, started
13 to do evaluations with attorneys who needed people to
14 be evaluated on Socia Security Disability cases.
15 And | also worked, when | left Mount
16 Sinai worked for an agency called Temporary Guidance
17 Service, which had a project, they wereinvolved in
18 training developmentally disabled individualsin
19 retail store setting. They actually had a mini mall
20 on Lexington and 85th Street that we set up in order
21 totrain the developmentally disabled people in work
22 skills so we could get them placed in jobs. | did
23 that for aperiod of time and then | got called back
24 to Mount Sinai. | worked for Mount Sinai for about
25 another year and then | went on my own.

Page 19

Security. Started in 1976 or '77. | was contacted
by a gentleman called Louis Zinn, Z-1-N-N, who was in
charge of the Social Security vocational expert
program at that time. And he called me up. He said
| had been recommended by somebody that wanted to
know what my qualifications were. We had atelephone
interview. Beforel knew it | was an expert for the

8 government, much different than they do it now. It

9 was basically who you knew and what type of
10 background you had.
11 So | started working for the government.
12 And | would do anywhere from, I'd say, a minimum of
13 nineto 12 hearings a week for them while | worked
14 for, while | worked for Mount Sinai. And so | did
15 that. That'show | learned how to be a vocational
16 expert. Most vocational experts who did this work
17 served as an expert for the Social Security
18 Administration. All the terminology that is used all
19 comes from the federal government regulations. So |
20 did that work.
21 | also did work for, at the same time
22 for acompany, agency in Staten Island Association
23 for the Visually Handicapped. Their goal was to get
24 individuas from Staten Island to be evaluated by the
25 State Commission For the Visually Handicapped in

~NoO o WN R

Page 21
1 Q. Soyouwere at South Beach Psychiatric

2 for roughly ayear?
3 A. Probably about six months or so. It
4 turned out that the person who was in charge of the
5 program was somebody that | knew professionally. And
| was able to integrate the people from the Coney
Island Day Hospital setting to the vocational
training program, which was located in downtown
Brooklyn, which they had not been successful of
doing. But because of my contacts | was able to
integrate them into the system.

Q. Okay. I think | heard you, you talked
about working with individuals with severe
disabilities, with physical and vision and then
including MS and Parkinson's and then at South Beach
psychiatric conditions.
17 That's correct?
18 A. Yes
19 Q. What isyour background in working with
20 traumatic brain injury --

© 0o ~NO

10
11
12
13
14
15
16

21 A. That'saninteresting story.

22 Q. --patients?

23 A. | started doing my internship at Moss

24 Rehabilitation Hospital in Philadelphiain the early

25 '70s, early -- | think it's probably January '73

6 (Pages 18 - 21)
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Page 22
1 until March of '73. And at that point in time we

2 would see people that had hit their head. But we

3 didn't know the impact of hitting their head on

4 peopl€e's ability to function. Thiswas at an

5 in-patient rehab facility. Now, at the same facility

6 they have what's called the Drucker Rehabilitation

7 Head Injury Center. So fast forward quite a number
8 of years, now we have a head injury center to look at

Page 24
1 talked to you about before would be considered
2 severe. He needs -- in fact, he had a nurse,
3 registered nurse with him. Two individuals that are
4 ableto function.
5 We just saw somebody yesterday
6 traumatic brain injury hit by bus. Very sad because
7 of thefact that he probably -- he couldn't answer
8 questions such aswhat his birthday is. He couldn't

9 these types of problems.
10 We really didn't focus on brain injured
11 individuals until it became obvious that people that
12 were hitting their heads were having significant
13 cognitive problems. And so | probably worked at the
14 present time with people that have anywhere from --
15 we probably see two to three brain injured people per| 15 was interesting was he was an artist and when you
16 week. So we are very sensitive to the conditions 16 started asking him about his art he was alittle bit
17 that they have. It wasn't really something that was | 17 more together. He was able to explain alittle bit

9 tell uswhere, what state he was born in, couldn't --
10 hewas unable to know, he didn't know his address
11 where helives. And thisisagentleman whois49
12 yearsof age. But what was interesting was that he
13 -- and he demonstrated alot of the problems that you
14 seein people that have had brain injuries. But what

18 focused in on when | was working at any of the 18 about his art and whatever.
19 facilities because we didn't really know anything 19 But there's a question whether that
20 about brain injury at that time. Wewerelearning as | 20 particular gentleman could be left alone because of
21 wewent. 21 hisfear of what would happen if there was afire or
22 But right now we probably and probably 22 an emergency and he probably wouldn't know how to get
23 for the past 20 years we probably see two to three 23 out of the house. So you know, we see everything. |
24 brain injured people per week. 24 mean you know, we see people, a bump on the head,
25 Q. For the past 20 yearsyou had a 25 they receive cognitive rehab and go back to work.
Page 23 Page 25
1 concentration two to three times aweek seeing -- 1 Maybe not al the same job but maybe another job, to
2 A. Atleast. Andwe seeall of our, people 2 peopleas severe as| just described. | haveto
3 that have mild traumatic brain injury to people that 3 emphasize the fact that I'm very sensitive to all of
4 are severethat are hospitalized and 4 this because of the number of people we see. It's
5 ingtitutionalized. We see the whole gambit. We had 5 not ararity that we seethem. It'saregular basis
6 agentleman comein a couple of months ago on aroad 6 we seethem.
7 accident case and traumatic brain injury affected one 7 Q. WhoisAnn McNamara?
8 side of his body; drooling, unable to feed himself, 8 A. That'saclient that was evaluated by
9 al fromabraininjury. So we seefrom the very bad 9 myself. Shewas seenin my office on July 25th of
10 toindividuals that have mild brain injury and that 10 last year, 2017.
11 may be able to function with some cognitive 11 Q. You'rereading from notes.
12 rehabilitation back into the labor market. 12 A. Right.
13 Q. Do you have any medical training? 13 Q. That'sfine.
14 A. Not aphysician, no. 14 A. These are notes taken from my report.
15 Q. Whenyou usethe terms "very bad" to 15 Q. That'sfine.
16 "mild," isthat based upon a diagnosis that you made 16 A. No problem.
17 or-- 17 Q. Ijustwantto know: Do you
18 A. No. 18 independently have recall of who Miss McNamarais or
19 Q. --that youreviewing, interpreting and 19 do you need the notes?
20 receiving someone else's diagnosis? 20 A. | need the notes.
21 A. Wadll, that'sreflected in the diagnosis 21 Q. Refresh my recollection: What was the
22 that are on the reports that we review. But aso, 22 dateyou just stated?
23 I'mlooking at them from afunctional standpoint, 23 A. July 25th, 2017. She was seen about
24 from afunctional standpoint asto what they can do 24 five months ago.
25 and not do. For example, the young gentleman that | 25 Q. Wasthat the only time you saw Ann

7 (Pages 22 - 25)
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Page 26 Page 28

1 McNamara? 1 However, at timesif we have somebody who has a
2 A. Iltwas 2 traumatic brain injury, like | gave you with the
3 Q. Wheredid you see Ann McNamara? 3 client | saw yesterday, a second person is necessary
4 A. Shewasseeninmy officein New York 4 to provide, to act as a historian. But in this
5 City. 5 instance she was able to respond to the questions
6 Q. What'sthe address of that office? 6 that | asked her and no historian was necessary to
7 A. 575 Madison Avenue, New York, New York 7 the best of my recollection.
8 10021. 8 Q. Theexampleyou gave, you characterized
9 Q. Andthere'sno clerical staff at that 9 this other individual as having a severe traumatic
10 office? 10 braininjury. He even had a nurse present, a
11 A. No. 11 registered nurse present with him.
12 Q. Duringyour -- 12 What is your understanding as a
13 A. No staff of my own at that office. 13 professiona of what, of how Miss McNamara presented
14 Q. Understood. During your session with 14 on the scale of brain injury?
15 MissMcNamaraon July 25, 2017 who was present? | 15  A.  Mild, moderate to severe, isthat the
16 A. Myself, her husband and her son. 16 scale?
17 Q. How long did the examination last? 17 Q. Yes
18 A. Two hours. 18 A. I'd say sheis moderate, moderately to,
19 Q. Of that two hours what percentage of the 19 moderately to severe range.
20 time was spent alone with Ann McNamara? 20 Q. Sothescaeismoderate, mildto
21 A. Therewas no time spent alone. Her 21 severe?
22 family wasthereto provide support for her. That's |22  A. Yes. | would place her in the moderate,
23 what she wanted. 23 possibly moving up towards the severe range but
24 Q. I'mjust asking. 24 certainly not mild.
25 A. Yeah. | dways givethe key person an 25 Q. Youwould say "certainly not mild."

Page 27 Page 29
1 option, you know, when they have people with them. | Would you say certainly not severe?

2 would always prefer to have the person sit out, have A. Wadll, thingsthat she talks about
3 the other people sit out. But she felt more indicate some severity. But if | was going to place
4 comfortable, which is okay with me, to have the other her on the continuum of one end of the spectrum |
5 individualssitin. would say moderate would be my assumption. My
6 Q. Yourecal her -- what were her wordsin evaluation would be moderate.
7 that regard? Q. What were the aspects that would make it
8 A.  Wadl, I, | asked her whether her -- she even an issue as to whether it was moderate or
9 wanted, well, whether she wanted the, her son and her severe? What things did she say that may have put it
10 husband to sit out during the interview or to come. in adifferent category?
11 Shefelt that she would be more comfortable coming. A. Wadll, she, you know, she had quite alot
12 Attimes| feel it's better that somebody istherein of cognitive complaints regarding her capabilities.
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13 casethey don't, can't answer any questions or 13 She reported that she had impairmentsin her memory,
14 respond to any questions. | have a secondary source 14 both remote memory and short term memory. She had
15 thento help. But that wasn't necessary in this 15 diminished concentration. She stated she had

16 case. Shewas ableto respond to my questions. 16 difficulty reading and problems retaining and

17 Q. That was actually my next question to 17 remembering what sheread. She stated that she had a
18 you was going to be: The sessions spent with Miss 18 shortened attention span that was easily distracted

19 McNamarawith her husband and her son in the room, 19 when shedid things. She had difficulty with word

20 wasit, | think you partialy answered it, was it 20 retrievd, difficulty doing more than one thing at

21 largely spent talking directly with Miss McNamara or 21 onetime, impairment in organizational abilities.

22 wasthere input from the other individuals? 22 And she reported that her thinking now is slower than

23 A. Okay. Well, the interviews always are 23 prior to the accident.

24 pretty much conducted with the person I'm evaluating. 24 And when welook at her, turn the page

25 | don't usualy interview the other individuals. 25 here, at her -- we talk about her activities of daily
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1 living. Her ability to wash, dress and bathe

2 herself, shefelt that sheis not able to do this
3 independently, requiring assistance of her son or her
4 husband. She states that she has fallen 13 times.
5 Andthisisavery -- when | do alife care plan and
6 talk about what somebody can do safety isavery big
7 issuefor me. So thefact that somebody has fallen
8 that many timesisvery alarming to me. Sheisable
9 to feed herself but she can't use both aknife and
10 fork together. She can't use both hands together.
11 Shehasalimitation in that aspect.
12 And | thought that based on this
13 background that she gave me, aswell as her
14 recounting of her emotional condition and the
15 impaired balance problems that she had, the need for
16 prism glasses and the, her effect of the fluorescent
17 lighting and sunlight on her would all, in my
18 opinion, made her amoderately impaired traumatic
19 brain injured individual .
20 Q. Thesession that you had with Miss
21 McNamara, does it include any objective -- does it
22 include any testing?
23 A. Okay. That's an interesting question.
24 1 do do alot of vocational testing on people but |
25 did not doit inthiscase. | felt that she, that

Page 32
Isthat your file for Miss McNamara?

A. Yes, gr.
Q. Doesthat contain all of the documents

4 that you received in connection with the case and

5 generated in connection with the case?

6 A. Yes,sir.

7 Q. Sothereisnothing related to your work

8 with Miss McNamara that would not be in that

9 three-ringed binder?
10 A. True
11 MR. CARDENAS: | would call for
12 production, acopy of this. | will note that we
13 don't have, we did not receive Dr. Pachilakis file
14 in advance of this deposition, which we had been
15 getting filesin advance of these depositions when we
16 were presenting our experts. So | would call that a
17 copy of that be sent to us.

1
2
3

18 MR. GONZALEZ: All | can ask isput it
19 inwriting.
20 MR. FORMICOLA: | aso put areguest on

21 therecord for a copy of the complete notebook that
22 the doctor has before him today containing al the
23 materials he generated and reviewed.

24 MR. CARDENAS: I'll absolutely put it
25 into writing. | know that you're new to this. We

Page 31
1 theinformation wasn't going to be helpful to me. |

2 didn't do -- | felt that her, how she was presenting
3 herself, the testing wouldn't yield anything
4 additional. We did have, at thetime | did have a
5 neuropsychological evaluation that was done by Dr.
6 Pachilakis, P-A-C-H-I-L-A-K-I-S, who notes very
7 similar things that she told me during my evaluation,
8 which certainly would concur with my findings that
9 shehasat least amoderate brain injury. Infact,

10 he had recommended cognitive rehabilitation.

11 MR. CARDENAS: Do you remember that
12 doctor?

13 Off the record.

14 (Discussion is held off the record.)

15 Q. You have anote with you -- Doctor, you

16 had just said that --

17 A. Mr. Provder.

18 Q. Mr. Provder, you had just said that Dr.

19 Pachilakis, aneuro psych, had prepared a report that
20 you had in your possession at the time of your

21 evaluation of Miss McNamara and that you have that,
22 Dr. Pachilakis report in your possession.

23 A. Yesgir.

24 Q. AndI notethat in front of you you have

25 athree-ringed binder.

Page 33
1 had aworking arrangement that these were being
2 provided.
3 MR. GONZALEZ: That'sfine.
4 A. Just to keep the record straight, itis
5 "Mr. Provder."
6 Q. I apologize, sir.
7 A. That'sal right.
8 MR. GONZALEZ: Happensall thetime.
9 Q. Inrecounting -- in discussing your

10 evaluation of Miss McNamara you said severa times
11 that you base your placement of her on the cognitive
12 scale upon her recounting of theissues. And then |
13 want to say seven times you indicated that "she

14 stated" and three times you said "she reported” and
15 twiceyou said "she felt."

16 Isit fair to say that alarge part of

17 your opinions and your evaluation of Miss McNamarais
18 based upon her presentation of her condition and

19 symptomsto you during your evaluation?

20 MR. GONZALEZ: I'm going to object to

21 theform of that question because it's compound and
22 you're asking him for two things, multiple things at
23 the sametime.

24 MR. CARDENAS: Theonething | don't

25 want to do is ask questions compound. My questions
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Page 34
1 aretraditionally and typically long-winded. I'll
2 stay with that until | get boxed up.

3 MR. GONZALEZ: Did you understand?
4 THEWITNESS: Yes.

5 MR. CARDENAS: If he understands the
6 question --

7 A. Oneof the basisisthe assumption that

8 the person is being truthful and accurate of what

9 they aretelling us. | have to base my opinions on
10 information that the person has, is conveying to me
11 and of course, using my own expertise to determine if
12 what they're saying to me, whether it makes sense or
13 isreflective of anindividual that has a similar
14 type of impairment.
15 Asyou and | discussed before we went
16 into Miss McNamara, | see asignificant number of
17 peoplewith TBIsin my practice. So certainly,
18 somebody who comesin wearing prism glassesis
19 something that's important to me. Somebody that
20 comesin and says, I'm getting effected by the
21 fluorescent lights and the sunlight, that isalso

Page 36
1 administered by psychologists. Firstiscalled the

2 MMPI. | believe that has amalingering scale. The
3 second isTOMMS, T-O-M-M-S, again atest administered
4 by apsychologist.
5 Q. Areyou not certified in administering
6 any of those tests?
7 A. I'mnot apsychologist. | can't
8 administer either one.
9 Q. Doyou ever join up with a psychiatrist
10 to seethat one of these testsis administered to a
11 patient you're working with?
12 A. Usualy before| see aperson the
13 neuropsychological testing has been done.
14 Q. Inthe case of Miss McNamara had any
15 such neuropsychological testing been done prior to
16 your July 25th, 2017 evaluation of Miss McNamara?
17 A. Yes. Wehad thereport of Dr.
18 Pachilakis, P-A-C-H-I-L-A-K-I-S. Hisreport is--

19 Q. Whoisthat?
20 A. P-A-C-H-I-L-A-K-I-S. Hisreportis
21 dated August the 10th, 2015.

22 something that a TBI person would usualy say to me| 22 MR. FORMICOLA: Off the record.
23 given the circumstances. And the fact that somebody| 23 (Discussion is held off the record.)
24 isreporting memory problemsand soon, of course |24 Q. Samedoctor?
25 that would effect somebody that has a cognitive 25 A. Samedoctor. But we also have, | also
Page 35 Page 37
1 impairment. 1 havein my possession records from -- this doctor is
2 So what she said was consistent with 2 with Long Island Transitions. And | also have the
3 what | usually seein people that have similar type 3 Long Island Transition records regarding her time
4 of braininjuries. 4 there.
5 Q. Haveyou ever had a patient regardless 5 Q. What tests were administered -- you
6 of whether it'straumatic brain injury or physical 6 mentioned the two tests that you're aware of, the
7 injury or mental injury or psychiatric that you 7 MMPI and the TOMMS test?
8 concluded may have been either exaggerating symptoms 8 A. Right. Well, it'sascae of the MMPI
9 or malingering to avoid rejoining the work force? 9 that measures malingering. The MMPI measures many
10 A. Yes 10 different personality traits but there's a special
11 Q. Isthat aconcern of yours every time 11 scale for malingering.
12 you evaluate a patient? 12 Q. Isthereatest called aRey 15?
13 A. Onaforensic basis, yes. 13 A. | don't know that test.
14 Q. Areyou aware of any testsin the 14 Q. Wereeither of these tests, the scale of
15 industry in your profession, and right now I'm not 15 the MMPI or the TOMMS test, performed on Miss

16 asking if you can administer them, I'm just asking if
17 you're aware of any teststhat are designed to detect
18 wewon't say "faking," even though | don't think it's
19 apejorativeterm, | think it's an appropriate term,
20 was malingering? | think that's the medically

21 correct term.

22 The question is: Have you ever -- are

23 you aware of any tests that can be administered to
24 detect malingering?

25 A. Therearetwo teststhat can be

16 McNamaraby Dr. Pachilakis?

17 A. I'mgoingto find out. Hold on. | do

18 not, to the best of my reading of the report dated

19 August 10, 2015 | do not see any statement regarding
20 the administration of the MMPI or of the TOMMS.
21 Q. Asidefrom thereport and the files you

22 have, do you have any independent recollection of in
23 the case of Miss McNamara you being advised or

24 becoming aware of ascale of MMPI or TOMM S test
25 having been administered on Miss McNamara?
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Page 38
A. No. Theonly person from any record

that | have would be for the neuropsychologist. It
does not appear that either one of those tests were
administered.

Q. Do you know how to -- do you know what a
passing or failing score on the TOMMS test is?

A. Onthe TOMMStest?

Q. VYes

A. | never administered the test. | don't
know.

Q. Do you know what the -- can you read the
results of a TOMMS test?

A. Wadll, the TOMMStest deals with making
certain marks on the test paper. And it's the speed
that they use to make the marks. But | have never
administered the test and | have never scored it so |
can't interpret it.

Q. Sowhen someone doesa TOMMS test you
look at the end result, their conclusions, | guess,
and that's what you get from it?

A. Right. But I'mgoing totell you that |
rarely -- I'm trying to think if I've ever seen a
TOMMS test administered in any of the cases I've been
evaluating involving looking for malingering. 1f
there's malingering involved it'san MMPI. It seems

Page 40
1 Two, that her past earnings as she

2 reported them of $84,652 per year as a utilization
3 review nurse and $1,000 a week as a hospice case
4 manager nurse, represented her pre earning capacity
5 or what she could have earned had she not been hurt.
6 | did not believe she could use her special skills or
7 knowledge to transfer them to other occupations,
8 given the severity of her brain injury.
9 Next, | found that sheis unable to
10 perform any of the physical demand categories of
11 work; sedentary work, light work, medium work, heavy
12 or very heavy work asthey exist in anational or
13 local industry at a sustained regular full time
14 competitive basis. | felt that she was unemployable
15 for any job existing in the competitive labor market.
16 Six, | felt that at the present time she
17 had sustained atotal loss of earning capacity over
18 her work life due to her multiple impairment.
19 Seven, | felt that at the present time
20 she was not a candidate for vocational rehabilitation
21 services due to her reduced vocational capacity.
22 Those are my opinions. In essence, |
23 found that she was unemployable.
24 Q. I'mnot sureif "rehabilitatable” isa
25 word. Isshe capable-- | think you said at the end

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 39
to be the most accepted scale of malingering would be

the MMPI.

Q. Would it have any affect on your report
and evaluation of Miss McNamaraif you became aware
that on a scale of MMPI examination a determination
of potential malingering was demonstrated?

MR. GONZALEZ: | object to the form of
that question.

A. Sure. I'd certainly be interested. |
mean if there were any, if there are any records that
| don't have or information | don't have that could
possibly change my opinion.

Q. Would the same be said about the same
resultsfor aTOMMS test?

A. Sure

MR. GONZALEZ: Same objection.

Q. Mr. Provder, what is your assessment of
Miss McNamara, aside from the category that you put
her in on ascale of traumatic brain injury, with
regards to her present ability to seek gainful
employment?

A. Okay. Well, | felt that at that time
saw her she was unemployable. | felt that she was
unable to perform her past relevant work as a
registered nurse and a case manager.

Page 41
1 sheisnot capable of being rehabilitated.

2 A. Sheisnot acandidate for vocational
3 rehabilitation services at the present time. Y ou
4 have to meet certain criteriato be accepted into the
5 state vocational rehabilitation program. That'sthe
6 guidelinesthat | use.
7 Y ou have to have the capability to
8 perform work that requiresin a sedentary physical
9 demands. That would be thefirst step. In my
10 opinion | don't believe she had that capability.
11 Then we had the cognitive disabilities on top of
12 that. Based on al of that | do not believe she was
13 unemployable or will be in the future, unless her
14 condition changesin some substantial way.
15 Q. What are the physical requirementsfor a
16 sedentary -- isthere like aweight pound?
17 A. Sure. | haveit attached to my report,
18 just for your reference, it's appendix A of my report
19 taken from the U.S. Department of Labor's dictionary
20 of occupational titles. In order to do sedentary
21 work aperson hasto be able to sit for at least six
22 hours of aeight-hour work day and have to be able to
23 lift and carry anything from small items, documents,
24 filesup to 10 pounds. That's the least physical
25 exertiona level of work.
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Page 42
1 Q. Andyou're under the impression Miss

2 McNamara cannot lift 10 pounds?
3 A. That'snot my -- sheindicated to me
4 that she was capable of -- |et's see what she said
5 here. She said that she could lift anywhere from
6 fiveto 10 pounds. That's not what is precluding her
7 from being employed. The physical limitations are
8 onething but we have all the emotional and all the
9 psychological limitations that we already discussed.
10 The cognitive rehabilitation on top of it. Soin
11 fact, shewasin aprogram at Transitions, whichisa
12 program that tries to move people into employment
13 and they were unsuccessful.
14 Q. Sothe physical aspects of her condition
15 are not preventing her return to work but --
16 A. Wadll, it'sacombination of factors.
17 It'sthe physical. We have physical conditions. She
18 said she can sit for 60 minutes, stand for 15 to 20
19 minutes, walk for 10 minutes, lift and carry five to
20 10 pounds. That'savery limited capability. She
21 aso has avestibular problems and balance problems,
22 which she indicated that she has fallen a number of
23 times, 13 times, | believeit was. So -- and she
24 doesn't drive.
25 So these are all factors that would

Page 44
1 A. Givemeasecond.
2 Q. Sure. For that matter, are you aware
3 that sheison Social Security Disability?
4 A. That'swhat | waslooking for. Just
5 hold onasecond. | havethat sheis receiving the
6 timel saw her Social Security Disability of 1,500
7 per month, which indicates that the federal
8 government found that she is unable to perform any
9 substantial gainful work activity, which was the same
10 founding that | made. And she also indicated to me
11 that sheisreceiving $2,550 per month in long term
12 disability benefits. But | did not offset my figure
13 with any of those figures because I'm not an
14 economist.
15 Q. Soinother words, you givea2.4
16 million dollar figure -- let's, let's tackle that
17 figurefirst.
18 Y ou see 2.4 million dollarsis the loss
19 of income?
20 A. Yes
21 Q. Areyou -- do you believeyou're
22 qualified to make that statement?
23 A.  Wadll, I'm qualified to makeit but |
24 don't bring everything to present value. | don't
25 takeinflation ratesinit. I'm not an economist. |

Page 43
1 affect her ability to work where shelives. Soit's

2 acombination of factors of her physical, cognitive
3 and psychological conditions that affect her ability
4 to work and prevent her from being employable.

5 Q. | think you said that there was atotal,

6 atotal loss of income?

7 A. Lossof earning capacity.

8 Q. Lossof earning capacity.

9 Do you have any opinions with regard to

10 her lost earnings?

11 A. Such as an economist?

12 Q. Yes.

13 A. Wadl, | have afigurein my report but
14 I'm not an economist.

15 Q. What figure do you givein your report?
16 A. Two million four hundred -- $2,423,736
17 asatotal loss.

18 Q. Two point what million?

19 A. 2423 -- $2,423,736.

20 Q. Doesthat figure account for any income
21 that Miss McNamara has in connection with her
22 disability?

23 A. No.

24 Q. Areyou aware that she has 5,000 dollar

25 amonth private disability plan?

Page 45
1 just givethat figure for informational purposes

only.

Q. Soinyour opinion there'saloss of 2.4
million over the course of her lifetime, that you
acknowledge that that figure was not offset by any of
the Social Security Disability payments or private
disability insurance payments that Miss McNamara
receives?

A. Correct.

Q. Andthat if those figures were used to
offset the number the 2.4 million dollar number would
certainly be lower?

A. True
14 Q. Areyou aware of Miss McNamara suffering
15 from any medical conditions prior to an alleged
16 accident she had at the Home Depot in May of 2015?
17 A. Shereported none. Andit'snot really
18 relevant to me but because attorneys ask me these
19 questions| ask the question. And the question is:

20 Do you have any medical conditions, on-the-job
21 accidents, motor vehicle accidents that affect your
22 ability to work and have you had that in the past?
23 Q. And sheanswered "no?'

24 A. No, none are reported.

25 Q. Wouldit berelevant to you if it was
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Page 46
1 proven to you that she lied to you on that question?

2 A. Wadll, again, these things don't really

3 have an impact on my findings. But certainly, I'd

4 like to know if there were accidents that impacted on
5 that person's ability to function, certainly, sure.

6 Q. Atthat point -- I'm not asking you
7 that.
8 I'm asking you: Would it be relevant to

9 you if it was proven that shelied to you in
10 answering that question?
11 A. | don't know theword "lie." If she
12 didn't understand the question, that could have been
13 something, also. Thefact -- | have many people who
14 say "no" to this question and they turn out that
15 there are accidents or something in the past so...
16 Q. If shewastaking antidepressants and
17 anxiety medication at the time you asked her that
18 question would you have expected her to disclose that
19 information to you?
20 A. No. That wouldn't be a condition
21 because | was asking her whether it affected her
22 ability to work. And she wasworking two jobs at the
23 time thisincident happened.
24 Q. Doyou have an understanding that Miss
25 McNamara prior to the accident at the Home Depot,

Page 48
1 an at-home case evaluation style of employment?
2 A. No.
3 MR. GONZALEZ: Note my objection to the

4 form of the question.

5 A. | don't know why shedidit. | don't

6 believe | asked her why she wanted to bein this

7 particular area. But certainly, she was earning

8 $84,000 doing utilization review, whichisa

9 significant amount of money. And she had a second
10 job where she was doing case management so...
11 Q. How long did she have that second job?
12 A. Only afew months. She had just started
13 it -- the date she indicated that she started the
14 second job April 2015 so maybe a month or so.

15 Q. And thefirst four weeks were training?
16 A. | assumed, yes.

17 Q. Andinfact, the Saturday that she had
18 her accident was the first day she was actually on
19 thejob?

20 A. That | don't know.

21 Q. What if Miss McNamaratold you that she
22 transitioned from traditional leave the house, get in
23 your car and go to work nursing at the hospital to

24 sort of that at-home case evaluation style of working
25 dueto depression and anxiety?

Page 47
1 that she had aready transitioned from in-the-field

2 nursing to at-home nursing and case evaluation only?

3 A. That she was only holding one job as

4 opposed to two?

5 Q. No. Both of her jobswere not in the

6 field nursing.

7 A. Wadll, they areinthefield of nursing.

8 Shejust wasn't doing what we traditionally feel is

9 hospital nursing duties. She was doing case reviews,
10 utilization review and case management. That's still
11 thefield of nursing.
12 Q. When| say "in-the-field" | meant on the
13 road. She used to get out of her home every morning
14 and go to a hospital and to report from nine to five.
15 At some point several years prior to her
16 accident at Home Depot she no longer did that and all
17 of her work was home based?

18 A. That'strue. | wasaware of that.

19 Q. Youwereaware of that?

20 A. Yes

21 Q. Okay. Did--inyour evaluation did it

22 at al, did that at all factor into whether or not

23 Miss McNamaramay have had some type of a

24 pre-existing condition that caused her to transition
25 from on the road going to work commuting nursing ta

Page 49
A. Okay.

MR. GONZALEZ: I'm going to object to
the form of the question. But I'm also going to
object because it appears that you're indicating this
as a hypothesis as opposed to an actual statement
that she has given for transitioning over to that
other type of work.

MR. CARDENAS: I'm asking the doctor --

A. Mr. Provder.

MR. CARDENAS: I'm asking Mr. Provder if
he had learned of thisinformation would it be
relevant.

MR. GONZALEZ: But the questionis--

MR. CARDENAS: Itisaccurate
information by counsel. It isaccurate information.

MR. GONZALEZ: What is accurate
information?

MR. CARDENAS: That Miss McNamarawas
suffering from depression, that she was taking
antidepressants, an anxiety medication and that she
had transitioned from on-the-road commuting style
going to work every day nursing to at-home case
evaluation style of nursing --

MR. GONZALEZ: Because she was depressed
or because she was taking medication?
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Page 50
1 MR. CARDENAS: -- before the accident.
2 MR. GONZALEZ: Because she was depressed
3 and because she was taking medication?
4 MR. CARDENAS: I'm asking him.
5 MR. GONZALEZ: No. No. No. Yousaid

6 that it'saccurate. And | just want to know if what
7 you're saying is accurate. Areyou claiming that she
8 testified in her deposition that the reason why she
9 transitioned was because she was suffering from
10 depression and taking medication for it? Isthat
11 your statement?
12 MR. CARDENAS: Essentially, in words,
13 yeah. | mean she had said that she couldn't go out
14 inthe public any more.

15 MR. GONZALEZ: Goingoutinpublicis
16 not the depressive -- so are you making -- isit a

17 hypothesis that you're proposing today?

18 MR. CARDENAS: Well putitasa

19 hypothetical to the doctor.

20 Q. If MissMcNamara had told you that she
21 made this transition because of her depression and
22 anxiety and she couldn't work on the road, you know,
23 getting up, going to work doing the daily grind any
24 more and it was easier for her to be employed from
25 home, would that have any relevance?

Page 52
1 saw her.

2 Q. What medications?

3 A. Shewastaking Prednisone five

4 milligrams twice a day, Zoloft 100 milligrams once a
5 day, Propanolol 20 milligrams twice aday, Zofran

6 four milligrams, Imitrex, Alprazolan,

7 A-L-P-R-A-Z-O-L-A-N.

8 Q. Alprozolan, that's Xanax.

9 A. Onemilligram.

10 Q. How much?
11 A. Onemilligram.
12 Q. The Xanax, the Alprazolan, do you know

13 if that'sa narcotic?

14 A. | don't know.

15 Q. Doyou know what that drug does?
16 A. Wdl,ifit'sVaiumit'sfor anxiety.
17 Q. Not Vaium. It'scalled Xanax.

18 A. Xanax. Okay. | don't know.

19 Q. Doyouknow if one milligram is

20 considered a strong dose, mild dose or something

21 else?

22 A. | don't--it'snot my areaof

23 expertise.

24 Q. Isthat relevant to you what the dosage

25 of that medicineis?

Page 51
MR. GONZALEZ: I'm going to object to

the form of the question.
Y ou can answer.

A. No, because she was still performing the
job and she was earning significant amount of money.
Even though she was, I'm taking your words, depressed
and had difficulty getting to a job because of maybe
some fears or agoraphobia or something like that she
still was performing the job and still earning
significant amount of money. Infact, wasfeeling
I'm going to put "well enough" around, quotes around
"well enough" that she wanted to take a second job.
So whatever the feelings were that she had
emotionally didn't preclude her from performing job
15 one. Infact, shewasin the process of performing
16 job two when this incident happened, despite her
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17 emotional condition.
18 Q. How long had she been in job one?
19 A. Shereported 2008 to 2015. So she had

20 been there seven years.

21 Q. Ontheday of your evaluation of Miss
22 McNamara was she on any medication?

23 A. Sorry.

24 Q. No apology necessary.

25 A. Shewastaking medication at thetimel

Page 53
1 A. Notredly.

2 Q. Would it berelevant if you learned that

3 that dosage can cause delayed responses, slowness of

4 thought?

5 A. Wadll, that would be -- | don't know. |

6 don't know if that'saside effect. But | didn't see

7 slowness of responses from her and | did not see

8 slowness of thought from her. She was able to

9 respond to the questions. She just had difficulty
10 with various aspects of her functioning. If say, for
11 example, | asked her a question and she was hesitant
12 to answer that question and there was a delay and she
13 had to think about it and then she would respond, |
14 would have had it in my report. | don't seeitin my
15 report nor do | remember that being what occurred
16 during my interview with her.

17 Q. Soyou don't recall her being slow to
18 respond?
19 A. No. | don't think my records reflect

20 that either. Let me just double check and look.

21 Q. But--

22 A. Givemeasecond.

23 Q. Sure

24 A. | don't want to misspeak. Thereisno

25 indication in my general description that she had a
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Page 54
1 slownessin response to my questions or that she

2 couldn't respond to the questions.

3 Q. During your evaluation of her you found
4 her to be making complaints of her inability to do
5 certain things she used to do, her inability and

6 other effects she had from her fall.

7 Correct?
8 A. Yes
9 Q. If during her examinations with other

10 doctors, including her own doctors, plaintiff's

11 doctorsin thislitigation as well as defendant's

12 doctors, they did note extreme slowness and delay in
13 responding would that be contradictory to what you
14 found?

15 A. Wadll, al | cando isbased on my

16 recollection. Okay? And | don't recall her being

17 slow torespond. And if she would have been slow to
18 respond during my interview | would have noted it.
19 Q. Would it be significant to you if other

20 doctors evaluating her, experts in neuropsychological
21 said that she was extremely slow in responding to

22 questions --

23 A. ldidn'tseeit. Again, we've already

24 brought in the fact that 1've been doing thisalong

25 time. I'm very meticulousin what | do. If somebody

Page 56
1 work in your opinion?
2 A. You have physical, cognitive and
3 emotional. You have cognitive conditions that are
4 affecting her memory, her word retrieval,
5 concentrational (sic) ability, ability to do
6 multitasking. Y ou have emotional conditions that she
7 discusses and you have physical conditions. Asl
8 indicated before, it's the combination of three that
9 have affected her employability. Infact, aswe
10 already talked about, the U.S. government found that
11 sheisdisabled based on her multiple conditions,
12 found sheisunableto perform any gainful
13 substantial work.
14 Q. What isthe -- specifically what was the
15 -- I mean in general terms you're telling me what
16 Socia Security found.
17 What was their diagnosis of Miss
18 McNamara?
19 A. Onwhat grounds did they find her
20 disabled?
21 Q. Correct.
22 A. Wehaveto have adecision. I'm not
23 sureif | have that.
24 Q. Asyou sit here now you don't know the
25 answer to that question?

Page 55

1 --I'mvery, very aware especialy in abrain injured
2 situation where the person is saying they have a
3 brain injury and has cognitive limitations, aware of
4 what, what could happen. And so if somebody is,
needs a historian and can't answer questions I'll
have that in my report. If somebody is slow and
hesitant in responding to the questions I'll have
that in my report. It's not in my report.

Q. Okay. Principally, what isin your
report? What are your assessments of her?

A. Again, asl indicated, she was able -- |
asked questions of her. She was able to respond to
the questions. Sheis able to describe her
conditions both from a physical standpoint, emotional
standpoint, cognitive standpoint. Asl indicated in
my report, she was wearing sunglasses because of the
fluorescent lightsin my officein New York. And was
able to describe her condition and her treatment. So
| didn't see -- again, I'm not going to, you know, go
20 through it again but | did not see to the best of my
21 knowledge any hesitation and delays of any
22 significant nature that | marked in my report in her
23 ability to respond to the questions.
24 Q. What exactly isit that MissMcNamarais
25 suffering from that prevents her from returning to
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1 A. | don't know whether | have the
2 decision. In order to do that we'd have to have the
3 decision either from the government or from the, if
4 shewent to ahearing. We would have a decision from
5 the AALJ, which | don't have. Andif shegot it from
6 her records, if they did it from disability
7 determination, which isthefirst level, we may or
8 may not know why they found it. Just grantsyou
9 disability. Youdon't know why. | think the only

10 way we would know isif she went in front of an

11 administrative law judge and a decision was rendered.
12 Q. What isthe point of saying the

13 government found her to be disabled if you're telling
14 methat you don't really know why or how they found
15 her to be disabled? Isit related to the accident?

16 A wdl--

17 Q. Whatistheir finding related to?

18 A. Okay. Okay.

19 MR. CARDENAS: Off the record.

20 (Discussion is held off the record.)

21 (Brief recessisheld.)

22 Q. Let'sgo back on therecord to the

23 question that was pending. Wereally didn't get an

24
25

answer to it, whichisfine.
MR. CARDENAS: If you can just -- let's
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Page 58
1 refresh the witness recollection and read the

2 question back.
3 (Last question is read back.)
4 A. Can'ttell. Government looksat al
5 documents and all impairments and reaches an opinion.
6 They don't necessarily say it is because of afall
7 and asaresult of thefall. They don't say that
8 it'sbecauseit's cognitive impairment. We can't
9 tell unless we have the documentsin front of us.
10 And it may not be specific.
11 Q. Inconnection --
12 A. Theonly thing that would be specific
13 would be the onset date. And so that would be very
14 relevant.
15 Q. Fair enough.
16 A. If they found the onset date as of
17 5/25/15 then they find it to be related to the
18 accident.
19 Q. Pointtaken. Did you review any
20 deposition transcriptsin this case?
21 A. No.
22 Q. If adeposition was completed -- | just
23 noticed that this says "deposition."
24 That's your notes to get ready for

25 today?

Page 60

1 have any professional relationship over an evaluee.
2 Q. What isyour understanding of what this
3 litigation is about?
4 A. I'mnot sure | understand your question.
5 Q. You know we are here in connection with
6 alawsuit?
7 A. Sure
8 Q. Andyou know that the caption of that
9 lawsuit is Ann McNamara versus Home Depot and some
10 other parties.
11 Correct?
12 A. Yes
13 Q. Do you understand the claim sheis
14 making in that lawsuit?

15 A. No. | have no documentation relating to
16 that. That's not my concern. My concern isthat she
17 indicates she was injured at a point in time, the

18 injuries she sustained sheindicates to me by her and
19 how it affects her ability to work and the long term
20 care needs. Those are the things that are important
21 tome.

22 Q. Canyou appreciate that as a plaintiff

23 in litigation she has a monetary incentive to

24 describe the seriousness of her symptoms and her
25 conditions in connection with her alleged injury?

Page 59
1 A. Ming, yes.

2 Q. Inconnection with your servicesin this
3 matter have you ever advised the Napoli firm that if
4 supplemental materials relevant to the case become
5 available to them that they should forward them to
6 you?
7 MR. GONZALEZ: I'm going to object to
8 any conversation that are had between the witness as
9 an expert and Mr. Napoli, who is the person handling
10 thisfile. Whatever that conversation is, that
11 transactional conversation is--
12 MR. CARDENAS: That'sfine. I'll
13 rephrase the question.
14 Q. Would you expect if supplemental
15 materials became available to the Napoli firmin
16 connection with this matter that they would pass
17 those onto you?

18 MR. GONZALEZ: Over objection you can
19 answer.
20 A. Yes. | would expect if any additional

21 documents were made available that | would get the
22 documents.

23 Q. Youdon't represent -- Miss McNamarais
24 not apatient of yours, is she?

25 A. No. They'recalled evaluees. We don't

Page 61
MR. GONZALEZ: | object to the form of

that question. | don't understand the question,
honestly.

MR. CARDENAS: That'sfine.

MR. GONZALEZ: I'm sure --

MR. CARDENAS: | wastrying to tread
lightly.

MR. GONZALEZ: Just be direct.

MR. CARDENAS: It would be more, more
conciseif | was alittle more direct.

Q. Canyou appreciate that Miss McNamara to
increase the value of her case has every incentive to
make her symptoms sound as bad as possible?

14 A. Yes, that would go for every client or

15 every evaluee that | evaluate whether it isfor the
16 plaintiff or the defendants. | take that into

17 consideration that that's a possibility.

18 Q. And ascited from the medical record

19 from Pachilakis and Transitions of Long Island your
20 evaluation of her is based entirely, except for those
21 two sets of medical records, on her subjective

22 complaints and reporting to you.

23 Isthat correct?

24 A. Wadll, | have other records. | have

25 records from other doctors, from physicians. |1've
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Page 62
1 got records that deal with her visual impairment from

2 Dr. Fisher. I've got recordsfrom Dr. Khan. I've
3 got records from Dr. Nelson. I've got records from
4 Dr. Trazzera, T-R-A-Z-Z-E-R-A. WE€'ve got, aswe
5 talked about -- so there are other records.
6 Q. Okay. That's my misunderstanding. |
7 have not seen your file so | don't know --
8 A. Sure.
9 Q. | thought | understood it differently
10 from earlier testimony. I'm actually glad that you
11 clarified that.
12 A. No problem.
13 Q. Isitfair to say that the most
14 significant information in connection with your
15 assessment of Miss McNamarais that which was
16 obtained from your personal interview of her?
17 A. Wadl, | weigh everything equally.
18 Certainly, the information obtained during the
19 interview isvery important to me because I'm asking
20 questions. I'm gathering information. And
21 dovetailing with the information that I'm getting I'm
22 looking at the records, the medical records, the
23 records of her visual impairment, the record of her
24 vestibular problems, the cognitive rehabilitation
25 that she underwent, the neuro psych. 1'm dovetailing

Page 64
1 then subsequently you were given test results that
2 showed a potential for malingering and you were asked
3 to reevaluate?
4 A. Umm, | have had cases where we've had
5 psychological reports, such asthe MMPI, that
6 indicates the patient has malingering. | review that
7 against where my findings were. | don't recall
8 whether | changed my opinion because of it. | don't
9 recall. | may have. But | take all information. If
10 information changes my opinion then I'll changeit.
11 Depends on what information I'm given. And then
12 assuming that the MMPI isvalid, aso. That's
13 another thing, too.
14 Q. Doyou, do you critically assess the
15 statements being made to you by Miss McNamara for
16 their voracity and their accuracy?
17 A. What do you mean “critically?"
18 Q. Doyoujust take her statements at face
19 value or do you assess them in your mind asto
20 whether or not the statement is embellished or
21 exaggerated or anything of that nature?
22 A. Let'stake-- her complaints that she
23 hasvisualy. Shewears sunglasses. She's affected
24 by the fluorescent lights. She's wearing prism
25 glasses. All of these are backed up by medical

Page 63
1 that altogether. To meit'sacombination of al the
2 information. That'swhy | ask for al types of
3 information so | can review everything and formulate
4 my opinion. Not just based what someone tells me but
5 | do assume that the person is telling me -- one of
6 the basic assumptionsin my report is that the person
7 isbeing truthful.
8 Q. Youwould certainly acknowledge that to
9 the extent your evalueeis not being truthful that
10 would, that could have an affect on the outcome or
11 determinationsin your report?
12 A. ltactually saysthat exactly, the
13 terminology, in my report.
14 Q. Whereyou say that it's based on
15 assumptions, if those aren't true it changes the
16 game?
17 A. Of course. Of course.
18 Q. Now, if, if the scale of MMPI testsor a
19 TOMMStest or another test that | think isin that
20 field, which you didn't indicate but it's called the
21 Rey 15, if those tests were available would you want
22 to see them in connection with Miss McNamara?
23 A. Yes
24 Q. Haveyou ever had asituation in your
25 professional career where you gave an opinion and

Page 65
1 recordsthat we have. So thereis nothing to talk

2 about embellishment. She's receiving treatment for
3 these particular conditions so -- so | don't go back
4 and weigh every statement. | take everythingin
5 totality and how the person presents themselves.
6 Now, I've had cases where the person has
7 presented them self in one way and the records just
8 don't back it up. Thereis nothing there. You know?
9 And so if there is no objective information on a
10 brain injury case from a neuropsychologist or from
11 doctor who said, well, look, thisis the situation
12 because of thisincident, it has to have some basis
13 forit.
14 Q. What medical treatment did Miss McNamara
15 receive on the day of the accident?
16 A. 5/25/15 isthe accident. She went to --
17 based on the records she went to Syosset Hospital and
18 they stated that she -- her diagnosis was "fall, rib
19 contusion, head injury."
20 Q. Didthey do any MRI testing on her?
21 MR. GONZALEZ: To clarify: Youare
22 talking about on the date of the accident?
23 MR. CARDENAS: We are talking about
24 Syosset, the day of the accident. | don't seein the
25 Syosset records that | have that any MRI was
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Page 66
1 administered.

2 Q. What about a CAT scan?

3 A. No. | don't seeany CAT scan that was

4 administered.

5 Q. How long was she at the hospital ?

6 A. Okay. Theseareal medical questions.

7 I'm not aphysician so...

8 Q. [I'mactually only asking these because

9 you just said that you felt the medical records, the
10 medical records backed up the statements she gave
11 you.
12 A. Wadl, | gave you an example of her
13 visual impairment and the treatment that she received
14 for visual impairment backed up that she has prism
15 glasses. Shewears sunglasses. I'm not basing it on
16 anything else. I'm not a physician so I'm not making
17 any medical opinions. | want to be clear about that.
18 Q. 1don't mean to say that you were doing
19 that. You're not practicing medicine. I'm not even
20 suggesting in the wildest contention that you are.
21 You just made a statement that your evaluation of her
22 was a combination of the existence of these records
23 and your evaluation of her. That'sthe only point |
24 was making.
25 A. Exactly. Exactly. And| used the

Page 68
1 Q. Butyouwould --

2 A. Shewas not wearing a helmet at the time
3 | saw her.

4 Q. But youwould acknowledge that if she's
5 wearing ahelmet and it's not prescribed then it

6 wouldn't be based on medical treatment she is

7 receiving?
8 A, Wadl--
9 MR. GONZALEZ: I'm going to the object

10 to the form of that question.

11 MR. CARDENAS: It'sfine. It'snot
12 really aquestion for Mr. Provder. It's okay.
13 Q. Do you know anything about Miss
14 McNamara's personal life?

15 A. Not sure what you're asking me.
16 Q. Doyou know where she lives?
17 A. Sure. She states shelivesin Oyster

18 Bay, Nassau County.

19 Q. Doyou know if that's a one-story,

20 two-story, three-story home?

21 A. |donot.

22 Q. Doyou know if the home has an elevator?
23 A. | donot.

24 Q. Doyou know if she has to take the

25 stairs every day?

Page 67
1 example of the visual impairment because we have

2 doctor that deals with that.

3 Q. And she had these glasses on?

4 A. She had sunglasses on during my

5 examination of her.

6 Q. And that hardware was prescribed so it

7 wasrelated to the treatment?

8 A. Right. She has prism glasses, also.

9 Q. Wasshewearing a helmet on the day that

10 you examined her?
11 A. No.
12 Q. Do you know if she's ever been

13 prescribed a helmet?

14 A. |donot.

15 Q. Do you know if she's walking around with
16 ahelmet that has not been prescribed by amedical

17 provider?
18 A. 1donot.
19 Q. Wouldit berelevant to you if an

20 evaluee was wearing a helmet even though one had
21 never been prescribed for her?

22 A. I'dliketo know why she would be

23 wearing ahelmet. That would be aquestion. And |
24 assume the response would be because she has fallen
25 multiple times.

Page 69
1 A. 1donot.

2 Q. Do you know if that's ahome that's over

3 4,000 sgquare feet in size?

4 A. | donot.

5 Q. If it was demonstrated to you that she

6 could go up and down the stairs on adaily basis and
7 walk and traverse and clean that 4,000 square foot

8 home would that be at al relevant to her, to the

9 accuracy of the way she represented her symptomsto

10 you?

11 A. Okay. Wdll, you've got two questions
12 there.

13 MR. GONZALEZ: | object.

14 MR. CARDENAS: That'sfine.

15 Q. [I'll leaveit with: If it was

16 represented to you and demonstrated to you that she
17 could actualy go up and down the stairs in her home
18 and walk all around the 13 different roomsin the

19 home would that be relevant to you?

20 A. No. Shetold methat she could climb

21 the stairsusing ahandrail. She states she can

22 walk. She does have some impaired balance when
23 walking. That would not be precluded from what she
24 told me.

25 Q. Okay. For how long has she not been
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Page 70
1 driving?
2 A. Shestated she has driven once since the
3 accident dueto inability to focus on driving.
4 Q. Doesshe have acell phone?
5 A. |l don'tknow. Well see. Let mesee
6 here. | don't know.
7 Q. Doyou know if shewatches TV programs
8 on aregular basis?
9 A. Shedatesthat -- that is one of the
10 questions| asked her. She told me daily activities
11 include listening to music. Thereisno inference
12 that she watches TV on aregular basis. If she would
13 | would have put it down.
14 Q. Shedidn't tell you she watches all the
15 episodes of Outlanders and Game of Thrones?
16 A. No.
17 Q. Wouldit berelevant to you that she
18 could follow the complex story lines with 425
19 different characters of Game of Thrones?
20 MR. GONZALEZ: I'm going to object.
21 MR. CARDENAS: I'masking if it would be
22 relevant to him.
23 MR. GONZALEZ: You characterized it as
24 "complex." | don't think Game of Thronesis that
25 "complex."

Page 72
1 injury lose an ability to understand and appreciate
2 and follow along with a TV program?
3 A. Somedo, somedon't. Some liketo watch
4 because they like the background noise.
5 Q. Doyou know if Miss McNamara consumes

6 any acoholic beverages?

7 A. | donot.

8 Q. Isthat at all relevant to you?

9 A. 1didn't ask any questions regarding

10 that. | don't usually.

11 Q. Wouldit berelevant to you if you were

12 told that there's some records that demonstrate there
13 may be an abuse of acohol in her background?

14 A. 1 don't know what you mean by "abuse of
15 acohal."

16 MR. GONZALEZ: Off the record.

17 (Discussion is held off the record.)

18 Q. I'll just let the question stand.

19 If you were told or medical records were

20 shown to you that use the words "alcohol abuse" would
21 that be relevant to you in your evaluation of whether
22 sheisaccurately presenting her symptoms, complaints
23 and representations of her history and information

24 likethat?

25 MR. GONZALEZ: Over objection.

Page 71
1 MR. CARDENAS: | think anyone that --

2 you know the difference between Tywood, Tyrone,
3 Tyrion, Tywin Lannister? | can't even tell their
4 names apart.
5 MR. GONZALEZ: | can't tell you.
6 MR. CARDENAS: Exactly. Itisal very
7 complex. It has more characters than any other show.
8 Andthisisall on the record.
9 A. | never saw Game of Thrones so you're
10 asking the wrong person. | have no ideaof it.
11 Q. That'sfine. Isit at al relevant to
12 you asto whether or not Miss McNamara was being
13 accurate with her description of her symptoms and her
14 complaintsif you learned that she could follow along
15 and actually look forward to and enjoying watching
16 weekly television programs and looking forward to the
17 next episode?
18 A. I'mnot sure of the relevancy whether
19 she enjoys atelevision program has regarding her
20 cognitive limitations. |If somebody has a cognitive
21 limitation, doesn't stop living. If anything, that
22 would be more of a positive thing than a negative
23 thing.
24 Q. Do you have any understanding asto
25 whether individuals suffering from traumatic brain

Page 73
1 A. Wadl, it'snot aquestion | usually ask

2 somebody, whether they are abusing alcohol. So if
3 somebody had a history of acohol abuseit could
4 affect my opinion, depending on the impact of the
5 alcohol abuse.
6 Q. Mr. Provder, | think that just about
7 wrapsit up for my present examination. | am a
8 little hesitant to say that I'm done because | have
9 not seen the notebook to see what you have had in
10 your possession and maybe more importantly what you
11 haven't had in your possession. Hopefully, you know,
12 thereis nothing earth shattering in athere and it's
13 fine but --
14 MR. GONZALEZ: Did you want to look
15 through the book now and see?
16 MR. CARDENAS: | don't. It'sa
17 three-inch binder and | don't want to bein a
18 situation where I'm tasked with reviewing as| sit
19 here now to determine if my opportunity --

20 MR. GONZALEZ: I'm not saying to read
21 it.
22 MR. CARDENAS: I'm the last person that

23 wantsto cometo Lodi for another deposition and I'll
24 highly doubt if I'm going to come back.
25 MR. GONZALEZ: | want to seeif there
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Page 74
1 areany records you don't recognize. At least if
2 thereis something in there you don't recognize then
3 you'll know for certain you might want to reserve --
4 well, you're reserving your right any way.

5 MR. CARDENAS: | think I'll just leave
6 it at that.

7 MR. GONZALEZ: That'sfine.

8 A. Infact, you don't have to come to Lodi

9 for the next deposition if we have one. We cando it
10 in Miami.
11 MR. GONZALEZ: I'mthere. I'll
12 volunteer.
13 A. Friday morning at 8:30.
14 EXAMINATION BY MR. FORMICOLA:
15 Q. Mr. Provder, my nameis Carl Formicola
16 and I'm with the law firm of Lewis, Johns, Avallone
17 and Aviles. We are representing the Advantage
18 defendantsin this case. 1'm going to be asking you
19 aseries of questions about your evaluation and
20 opinions. You said that knowing that Miss McNamara
21 had ahistory of alcohol abuse could affect your
22 opinion.
23 Isthat correct?
24 A. Sure
25 Q. Inwhat way?

Page 76
1 Q. Presumably, you've seen the term

2 "acohol abuse" used in medical records.

3 A. Yes

4 Q. That hasameaningtoyouasa

5 professiona ?

6 A. Very frequent overuse of alcohol. In

7 response to your question, I'm not a causality

8 witness.

9 Q. | understand.
10 A. Sothefact that some possible alcohol
11 abuse could possibly have an impact on her cognitive
12 limitations? It's out of my area of expertise. I'm
13 not a causality witness.
14 Q. Butwould it befair to say that if you
15 were aware of aperson having had a history as
16 reflected in medical records of acohol abuse that's
17 something you would have stated in your records? Is
18 that correct? Inyour report.
19 A. Yes If I sawit| would haveputitin
20 my report. Also, realize that thisis a person who
21 we dready discussed worked on the samejob for eight
22 years and worked successfully earning over $80,000 a
23 year. If she had quote, unquote "alcohol abuse” it
24 wasn't affecting her ability to function on her job.

Page 75
1 A. Wadll, thereare dl ramifications.
2 Would depend how severe the alcohol abuse was, how
3 long she's doneit for, how it has affected her,
4 whether it affected her emotional condition,
5 cognitive condition.
6 Q. Could the abuse of acohol over aperiod
7 of time affect one's cognitive abilities?
8 A. Possible.
9 Q. Soitispossible, would you agree, that
10 if you had known that Miss McNamara had a history of
11 abusing acohol you may have contributed some of your
12 findings and perhaps more than some to that history?
13 Isthat possible?
14 MR. GONZALEZ: I'm going to object to
15 theform of the question. Unless you can, unless you
16 can define the term "abuse" as abuseis used in the
17 medical records-- I'll tell you, alot of times
18 abuse can just be a person drinks a glass of wine a
19 day. That could be considered abuse by a medical
20 professional. If you can define the term "abuse"
21 then | can accept your question in the form that
22 you've posed it; otherwise, I'd ask that you rephrase
23 it. Because everybody is using the word "alcohol
24 abuse" and that's being |eft out there to mean, you
25 know, whatever someone interpretsit as.

25 Q. Wadll, the affects of the use of alcohol
Page 77
1 canworsen over aperiod of time.
2 Isthat correct?
3 MR. GONZALEZ: I'm going to object.
4 He's not an expert.
5 A. I'mnot amedica doctor. Sorry.

6 Q.  Other than spesking with Ms. McNamarain
7 doing your evaluation did you speak with anyone else?
8 A. No,sdir.
9 Q. Soyou never spoke with her husband or

10 her son?

11 A. No. Other than saying hi, how are you,

12 please have aseat. | didn't interview either one of

13 them, no.

14 Q. Do you from time to time interview

15 spouses, siblings, children to determine whether or

16 not what they know about the individual you're

17 evaluating is the same as what is being reported by

18 that individual?

19 A. Usudly not. Wherel have -- again, the

20 example, client that | had yesterday who had a severe

21 traumatic brain injury, | had -- the wife was the

22 main historian. The husband was barely responding to

23 what | was asking. Only in that circumstance would |

24 have another person sit in and ask the other person

25 questions. If, if, if it's somebody -- the only
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Page 78
1 thing | can think of is someone with atraumatic

2 braininjury or achild who is severely impaired,

3 those are the individuals who I'll interview parents
4 but for the most part, no.

5 Q. Isitfair to say that in your career

6 you don't typically, other than in the circumstances
7 you described, speak to anyone close to the evaluee
8 in order to determine whether the evaluee is being
9 truthful with you?

Page 80
1 will then take that information. I'll add

2 information regarding the person'sjob using the

3 dictionary of occupational titles, government

4 information. I'll look at the medical recordsthat |
5 aready will have already summarized by the time |
6 get to the interview with the person. I'll look at

7 therecords again, input thosein. And then | write
8 it my report. Thenitis sent to the word processor,
9 who proofsit. Then sent back to me and | proof it

10 A. True 10 and it goesto final.
11 Q. Didyou ever have any phone callswith 11 Q. Thefina would have been generated in
12 Ms. McNamararelative to your evaluation? 12 August of --
13 A. No. 13 A. Yes. Usualy takesfour to six weeksto
14 Q. Sotheonly timethat you spoke to her 14 write areport.
15 was during the two hours you evaluated her on July 15 Q. Doyou have any draft reports of that?
16 25, 2017. 16 A. Thereisno draft report.
17 Isthat correct? 17 Q. You have adraft report as atemplate
18 A True 18 and then you add information afterwards?
19 Q. I notethat your report was, appearsto 19 A. Right. | havethereport started from
20 have been generated about a month later, August 22nd. 20 when | interview the person. Then | build my report
21 Isthat correct? | think it's the last 21 off of that report. There are no drafts or anything.
22 page of your report. 22 Q. Other than what you referenced today,
23 A Yes 23 which appears to be a couple of pages typed notes |
24 Q. Isthat correct? 24 think you called them did you make any other notesir
25 A. August 22nd, yes. 25 connection with this evaluation?
Page 79 Page 81
1 Q. How did you go about generating the 1 A. Waéll, the reports are the notes.
2 report if it was done amonth later? In other words, | 2 Q. Sono handwritten notes or anything?
3 where did you get the information to generate your 3 A. No.
4 report? 4 Q. Didyou at any point record the
5 A. Wadll, theinformation to generate my 5 evaluation?
6 report is based on two types of information. First, 6 A. No.
7 recordsthat are sent to me from the attorney's 7 Q. Canwejust mark those notes that you
8 office. They arereviewed anumber -- 8 referenced earlier?
9 Q. Letmerephraseit. | don't want to 9 A. These?
10 interrupt you but perhaps | phrased it 10 Q. Givethem to the reporter. We will mark
11 inappropriately. 11 them as defendant's A for identification.
12 Do you know -- do you dictate your 12 (Exhibit D-A, Ann Bridget McNamara
13 reports? 13 notes, four pages, is marked for identification.)
14 A. No. 14 Q. Mr. Provder, you can correct meif I'm
15 Q. How do you do your reports? 15 wrong but | believe you said that you generally
16 A. Okay. What happensistheevalueeison | 16 prefer not to have other people in the room while
17 one side of the table and I'm on the other side. | 17 you're doing an evaluation.
18 have my laptop computer up in front of me and | 18 Isthat correct?
19 actually write the report as I'm interviewing the 19 A. Yes
20 person. 20 Q. Why isthat?
21 Q. Soyouwroteit contemporaneously with | 21 A. Becausel want, | want to have the
22 interviewing the person? 22 individual themselves not be distracted by the other
23 A. Yes 23 peoplein the room.
24 Q. Isit ever necessary to correct it? 24 Q. Andwhat kind of adistraction would
25 A. Of course. Itisword processed and | 25 that be? What form would that distraction take

N
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Page 82
1 generally?
2 A. Wadl, sometimes, just like aswe are
3 having now, someoneis playing on their phone while
4 I'minterviewing or they are fidgeting or doing
5 things that are annoying me and distracting me while
6 I'mdoing my interview. So| basically liketo have
7 just the person in theroom. However, if the
8 interviewee feels more comfortable having a
9 significant other in the room that's something | will
10 dlow. And I, in most circumstances, will not allow
11 the person to interfere with the examination.
12 However, as| discussed before, if it is somebody
13 with atraumatic brain injury where the personis
14 having difficulty responding to questions then | will
15 have the other person be able to serve as historian
16 and noteit in my report.
17 Q. What's been marked as defendant's, or
18 D-A, rather, for identification today, how did you
19 generate this document?
20 A. Takenfrom my report. Several daysago
21 | went through my report, took the areas that |
22 thought were most important to me and in order to
23 ableto refresh my recollection with regard to this
24 case and highlighted the areas | felt would be most
25 important.

Page 84
1 MR. CARDENAS: | moveto strike as

2 nonresponsive.
3 Q. Isthere apercentage of the texts that
4 you refer to or the government publications that you
5 refer to that are not up to date? In other words,
6 canyou give meageneral --
7 A. | understand what you're trying to say.
8 Okay. All right. Okay.
9 Q. I'mjust asking you if you can look at
10 it and say, 50 percent of what | referred to is not
11 thelatest edition and 30 percent -- whatever it may
12 be?
13 A. No. No. No. Maybe two percent or
14 three percent. The books arethere. It'sjust that
15 there may be anewer edition. That'sall.
16 Q. Yousay you may have anewer edition in
17 your office that you may not have necessarily
18 consulted for this report.
19 Isthat correct?
20 A. That may not have changed in my report.
21 The cite may not have changed.

22 Q. [I'msorry. | thought you --
23 A. Say, for example --
24 Q. Idon't want examples, sir. Just answer

25 my questions. We'll move along alot quicker.

Page 83
1 Q. When| say "generated” | mean actually

2 physically generated.

3 A. | physically typed it.

4 Q. Onyour laptop?

5 A. Yes.

6 Q. Now, you refer in your report to various

7 government and other texts.

8 Isthat correct?

9 A. Yes
10 Q. Toyour knowledge are al of the texts
11 that you referred, that you referred to, are they all
12 thelatest edition?
13 A. There may be some that the edition is
14 before. In my field this stuff has not really
15 changed that much. So for example, there's edition
16 threeand | have edition two, | own all the updated
17 editions. They probably just never madeit into the
18 report as the actual date, that's all.
19 Q. Do you know which ones would not be the
20 most updated edition?
21 A. Noidea
22 Q. Looking through them you wouldn't be
23 abletotell?
24 A. No. Thefield realy hasn't changed
25 much over the years, unfortunately.

Page 85
1 A. Go ahead.

2 Q. | thought you said and | don't want to

3 mischaracterize your testimony, that you might have
4 an updated version in your office but you may not

5 havereferred to it for this report.

6 Isthat afair statement of what you
7 said?
8 A. No.
9 Q. Okay.
10 A. Theremay be--
11 Q. Youwant to elaborate, that's fine.
12 A. No. There may be -- for example, on

13 page four there's a citation to The Rehabilitation
14 Consultants Handbook fourth revised edition. That's
15 thelatest edition. But at one point in time | may
16 have had the third revised edition and | just never
17 put the fourth portion in. That'sal.

18 Q. Thank you. Now, if you turn to page

19 five of your report under the heading "vocational
20 evaluation assumptions."

21 A. Yessir.

22 Q. Andyou indicate therethat: "The

23 vocational opinions regarding Miss McNamara's
24 employability and earning capacity and vocational
25 rehabilitation potential expressed in this report are
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Page 86
1 based on the assumptions that" -- and then you give

2 seven assumptions.

3 Correct?
4 A. Yes, sir.
5 Q. And the second one of thoseis: "The

6 evaluee was cooperative and complied throughout the
7 vocational evaluation process.”

8 A. Yes,gir.
9 Q. That isimportant, significant.
10 Right?
11 A. Yes
12 Q. If,in point of fact, you learn at some

13 point that the evaluee was not cooperative and did
14 not comply that could affect your evaluation.

15 Fair?

16 A. That would befair but that's a decision

17 and assessment | make at the time of the evaluation
18 whether they are complying to the information I'm
19 giving you.

20 Q. What about assumption three? "The

21 evaluee did not intentionally exaggerate or give

22 falseinformation regarding her physical or

Page 88
1 would be something | would take into consideration.

2 MR. CARDENAS: I'm going to moveto

3 dtrike that as nonresponsive.

4 Q. If you turn to page 14 of your report.

5 MR. GONZALEZ: I'm going to object to

6 that because | think it was totally responsive to

7 your question.

8 Q. You see page 14 about the last third of

9 the page the heading is "pre-existing injuries slash
10 accidents and/or medical conditions.” And you say:
11 "There are none reported.”

12 Correct?
13 A. Yes
14 Q. Thereisnothing in that heading that

15 refersto whether those accidents, injuries or
16 medical conditions affects their ability to work.

17 Correct?
18 A. Butthat'stheway | ask the question.
19 Q. [I'monly asking you: Doesitsayin

20 your report, does that heading, isit qualified in
21 any way by those conditions affecting her ability to
22 work? Yesor no?

23 psychological symptoms.” 23 A. No.
24 Those are significant for you, | assume. 24 Q. And shereported no pre-existing
25 Correct? 25 injuries, accidents or medical conditions?
Page 87 Page 89
1 A. Yes. Wealready discussed that as part 1 A. True. That -- yes.
2 of thefirst examination. 2 Q. And then assumption four, the first

3 Q. | wanttodiscussit further.
4 A. No problem.
5 Q. If,inpoint of fact, you subsequently

6 learned that you were given information that was not
7 truthful that could affect your evaluation.

8 Correct?
9 A. Possible.
10 Q. Thefactisthat Ms. McNamara reported

11 that she had no pre-existing conditions to you.
12 Correct?

13 A. No pre-existing conditions that affected
14 her ability to work, correct.

15 Q. Understood. But the fact that she told
16 you something that was not true, does that raise
17 concernsin your mind now as to whether other things
18 shetold you may not have been true?

19 A. No. | answered this question

20 previoudly, that the question asked of the individual
21 is"do you have any medical conditions, any

22 on-the-job accidents, any car accidents that affect
23 your ability to work." Her answer was"no." And if
24 thereisanything else that she said, maybe she

25 didn't understand the question, then certainly, that

3 sentence of that, that's on page six: "The history
4 and information given during the standardized

5 vocational diagnostic interview was truthful and
6 accurate to the best of the evaluee's ahility." That
7 issignificant to you, that that statement is, in

8 fact, true. That's assumption.

9 Correct?
10 A. Yes
11 Q. Andyou know now that that is not true,

12 that, in fact, she did have amedical history and she
13 didn't report it to you?

14 A. Again, you're misinterpreting what I'm

15 saying. You can move to strike if you want but I'm
16 telling you that the question to her was "do you have
17 any accidents, medical conditions or on-the-job

18 accidents or motor vehicle accidents that affected

19 your ability to work." Her answer was "no." Okay?
20 If you're going to misconstrue it and then place it

21 into this paragraph it doesn't make sense to me

22 because that's not what happened.

23 Q. Sir, I'monly basing my questions on the
24 heading in your report, which does not reference

25 anything about it affecting her capacity to work.
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Page 90
1 A. Butl've aready testified that that's
2 what | asked her.
3 Q. | understand that, sir.
4 A. Okay.

5 Q. Now, assumption six references the fact
6 that: "The physical and cognitive conditions and
7 resultant reduction of occupational capacity are

8 permanent.”

9 That's an assumption you make as well?
10 A. Yes dir.
11 Q. Didyou come acrossin reviewing the

12 materials that you reviewed in connection with your
13 evaluation any neuropsychological or psychological
14 reports or records other than what you've aready
15 testified to?

16 A. That wasthe only neuropsychological

17 evauationthat | had. Y ou asked me psychological
18 reports?

19 Q. Yes.

20 A. Holdon. There are psychotherapy

21 records from Transition, Long Island Transition by
22 the same doctor, Dr. P-A-C-H --

23 Q. Pachilakis?

24 A. Pachilakis, yes. There are a series of

25 weekly sessionsthat are noted during that

Page 92
1 A. I'mnot aphysician. I'mnota

2 physician. It doesn't -- | can't talk about the

3 relevancy of an unremarkable MRI on somebody's
4 complaints. I'm not aphysician. That'samedical
5 question.

6 Q. Understood. Areyou familiar with the

7 termin medicine "unremarkable?"

8 A. No. Meansno findings, | would assume.
9 Q. Meansgenerally normal.

10 Correct?

11 A. Yes

12 Q. Doesthefact that an MRI was done that

13 was normal have any affect of your evaluation of Miss
14 McNamara?

15 A. No.

16 MR. GONZALEZ: Note my objection to the
17 form of the question and the assumptions in the

18 question.

19 Q. Right under that says "general

20 description.”

21 Correct?

22 A. Yes

23 Q. You would agree with me that the

24 information contained under that heading either came
25 from your own evaluations or from Ms. McNamara

Page 91
three-month period of time from September 15, 2015 to

1
2 12/18/2015.

3 Q. And correct meif I'mwrong again but |

4 think it's been established that neither of those

5 setsof records contain any subjective -- I'm sorry,

6 objectivetesting.

7 Correct?

8 A. Again, | didn't see any other

9 psychological testing other than what we previously
10 described.

11 Q. Butthereisno TOMMS testing there or
12 Rey testing or MMIP (sic) isit or --

13 A. No.

14 Q. Would you turn to page nine of your

15 report, sir?

16 A. Okay.

17 Q. Fourth line from the top: "Dr. Knopp"

18 K-N-O-P-P, in parenthesis "6/15/15" close parenthesis
19 "on MRI of the brain states. Unremarkable MRI,
20 examination of the brain," close quotes.

21 Does the fact that an MRI of the brain

22 was done and was found unremarkable have any

23 significance to you in terms of your evaluation?

24 A. No.

25 Q. Why?

Page 93
1 herself.

2 Correct?

3 A. Yes

4 Q. Andthe next heading is "background
5 information?"

6 A. Yes

7 Q. That either came from your own

8 evaluation or | suppose it camein this case from
9 Miss McNamara

10 Correct?

11 A. Thisisall part of theinterview.

12 Q. But the background information came from
13 her?

14 A. Yes

15 Q. And then you have "educational and
16 training background."

17 Again, that came from Ms. McNamara?
18 A. Yes

19 Q. No other source?

20 A. No.

21 Q. Sowhen she reports graduating with
22 honors, you don't know that from any record.
23 Correct?

24 A. No. | reviewed no school records.

25 Q. Shetold you that?
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Page 94
A. Yes

Q. Didyou review any records other than
medical records or psychological records, whatever it
may be?

A. Such aslike school records or stuff
like that?

Q. Work records or anything like that.

A. No, | did not.

Q. Sono records -- just so we have a
complete record, no records other than medical kinds
of records, hospital records, physician records,
psychology records?

A. True

Q. Now, if you turn to page 16 of your --

I'm sorry, page 14 of your report.

A. Yes, sir.

Q. It says"cognitive complaints.”

A. Yes, sir.

Q. Again, thefirst line, I'm only going to
read afew words, "Miss McNamarareports." The
second paragraph, "Miss McNamara notes." The third
is, "Miss McNamarareports." Those are al based on
what she told you.

Correct?
Yes.

© 00N UL WDN PR
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Page 96
1 We dready discussed those assumptionsin order to

2 render my opinion. If the assumptions, as we already

3 discussed, if some of them are not true or the degree

4 of their impact is questionable then that could

5 impact my opinion. | think | already discussed that.

6 Q. lunderstand, sir. | want to get

7 specific with regard to my question. | only asked

8 you whether the assumptions that you're referencing

9 are not based upon a reasonable degree of vocational
10 and rehabilitation certainty.

11 A. Thereisnoway | can do that.
12 Q. Okay. Soin other words, they are not?
13 A. They'renot. They'renot. Thereisno

14 way | can do that.

15 Q. That would include the assumptions that
16 arereflected on pages five and six under the heading
17 "vocationa evaluation assumptions.”

18 Correct?
19 A. Yes
20 Q. Now, still on page 20 of your report

21 thereisareference in the second paragraph to her
22 "approaching advanced age."

23 A. Yes

24 Q. Correct? Let me read the paragraph.

25 "Based on the results of the vocational evaluation

Page 95
1 Q. Thenyou have the next paragraph, the

2 top of page 15: "Miss McNamara reports difficulties
3 inword retrievals, she reports difficulty

4 multitasking, she has an impairment in organizational
5 ahilities. Miss McNamarareportsthat thinking is

6 slower now than prior to the accident.”

7 That isal based on what she told you,
8 that information?
9 A. Yes

10 Q. Canyou turn to page 20 of your report,

11 sir? The bottom third or so there's a heading

12 "employability and earning capacity opinion?'

13 A. Yes

14 Q. [I'mreading now. "This evaluation was

15 completed utilizing the peer review and RAPEL

16 methodology. This evaluation has been completed
17 within industry standards. Unless otherwise noted or
18 where assumptions are stated, all opinions expressed
19 herein are provided within a reasonable degree of

20 professional and rehabilitation certainty.”

21 Would it be fair to conclude from this

22 paragraph that the assumptions contained in your

23 report are not based upon a reasonable degree of

24 vocational and rehabilitation certainty?

25 A. Wadll, they are assumptions that | made.

Page 97
1 performed on Miss McNamara and the conclusions made,

2 aswell as her approaching advanced age, Bachelor's
3 degreein nursing and past work experience of skilled
4 work as aregistered nurse, the following are my
5 opinions as a vocational expert regarding her
6 rehabilitation plan. Accessto the labor market,
7 placeability, earning capacity and labor force
8 participation.”
9 What relevance does her approaching
10 advanced age have to your evaluation?
11 A. Okay. Well, "approaching advanced age"
12 isaterm note by the U.S. Department of Labor for
13 people of various age categories. Individuals aged
14 50 to 54 are approaching advanced agein. | coincide
15 with the government's description of various age
16 categories. Sometimes somebody who is approaching
17 advanced age can impact on their ability to earn
18 money and work. Dealswith their work life
19 expectancy. But this particular individua was
20 working successfully at the time of this accident
21 and, as| already testified to, was doing two jobs.
22 Q. But her approaching advanced ageis
23 stated here, isit not --
24 A. Yes
25 Q. --asafactorinyour evaluation?
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Page 98
1 Correct?

2 A. Of course. Ageisawaysafactorinan
3 evaduation.

4 Q. Andwhat that would mean isitisless
5 likely for a person without any cognitive

6 difficultiesto get ajob in their 50s than in their
7 20s.
8 Correct?
9 A. Depends on the occupation.
10 Q. Butasagenera proposition.
11 A. Again, depends on the occupation. The

12 reason the government uses that terminology, I'm
13 talking about U.S. Department of Labor, Social

14 Security Administration, is exactly what you're

15 stating, that it may be more difficult for somebody
16 who isan older individua to obtain employment.
17 That's one of the tenants of what the government
18 talks about.

19 Q. At the bottom of that page you have

20 "vocational handicaps.”

21 Correct?
22 A. Yes
23 Q. And there are a number of things that

24 you conclude she cannot do or cannot do well.

Page 100
1 Correct?
2 A. Yes
3 Q. Inthe course of your evaluation was she

4 seated or standing?
5 A. Seated.

6 Q. Wasshe seated for two hours?
7 A. | don'trecal.
8 Q. You evaluated her for two hours.
9 Correct?
10 A. Yes. | don't recall whether she got up.
11 | really don't recall.
12 Q. Two hourswould be 120 minutes.
13 Correct?
14 A. Correct.
15 Q. Now --
16 A. But-- okay.
17 Q. If apersonisdoing ajob that requires

18 her to sit for aperiod of time that -- let me give

19 you an example. If someoneis-- and you correct me
20 if I'm wrong, you're the person who is, does this for

21 aliving. But there arelate night television

22 commercias where you call in and you request

23 MyPillow or whatever it may be, some good or service.
24 There are people who are answering those phones.

25 A. Shehasdifficulty doing. 25 Correct?
Page 99 Page 101
1 Q. All of that information that led you to 1 A. Yes.
2 that conclusion would have come from her. 2 Q. Isthat ajob that one can do at home?
3 Correct? 3 A. It could possibly be done at home or be
4 A. True 4 doneinacall center. | don't know how they are
5 Q. And again under "rehabilitation plan" 5 handling it.
6 you use the terminology "approaching advanced age."| 6 Q. But certain positionsinvolving the sale

7 Isthat again an element in the
8 rehabilitation plan?

9 A. Yes. It'san element throughout my
10 evaluation and my opinion.
11 Q. Sofor the reasons that you, that you
12 discussed earlier?
13 A. Yes
14 Q. Turning to page 22 of your report.
15 A. Yes dir.
16 Q. Andthat's paragraph three. "Miss
17 McNamarais unable to transfer her skillsto other
18 types of semi-skilled or skilled occupation.”
19 Correct?
20 A. Thewordis"semi-skilled."
21 Q. Semi-skilled. That isyour conclusion.
22 Correct?
23 A. Yes
24 Q. | believeyou said that she had told you

25 that she could only sit for 60 minutes.

7 of certain goods and services may be things that can
8 be done at home.

9 Correct?
10 A. Possibly.
11 Q. Soapersonwould only haveto answer a
12 phone?
13 A. And take an order and enter it into a
14 computer.
15 Q. Takeanorder. Okay. Now, that person

16 could be seated the entire time they are working

17 their shift.

18 Correct?

19 A. They could be seated, yes. They could

20 be seated or they can walk around, depending on how
21 busy it is, how many calls are taken from the

22 infomercia. If it'sabusy oneit could be

23 thousands of callsor afew callsif not busy.

24 Q. It'snot necessarily true that a person

25 would have to remain seated throughout the entire
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Page 102
1 shift in order to take phone calls where people are
2 placing orders? Fair?
3 A. If they'reinahome. If they'reina
4 call center they've got to sit.
5 Q. Why isthat?
6 A. Just theway they are. They, they
7 constantly are monitoring peoplein acall center to
8 make sure they are doing their job and concentrating.
9 There are supervisors that are walking around so they
10 haveto sit.

11 Q. Would it be important to a supervisor if
12 aperson had a headset on and walked around?
13 MR. GONZALEZ: | object.

14 MR. FORMICOLA: He said when the

15 supervisor islooking.

16 Q. Thehbottom lineisthat the order is

17 taken.

18 A. Most of the people are sitting.

19 Q. MissMcNamaracould do ajob like that

20 if shedidn't have to sit for six or eight hours.
21 Correct?

22 A. Okay. You'retakingjust about that
23 part of the job, the physical portion of the job?

Page 104
1 We don't factor one out and just eliminate the
2 others.
3 Q. Well, there are some positions where she
4 wouldn't necessarily have to do anything or enter
5 ordersin acomputer, where just she might need to
6 take customer service cals and refer them to

7 somebody.
8 Isthat fair? There arejobslike that.
9 Right?
10 A. Thesearestill at home jobs?
11 Q. Yes
12 A. | guessit'spossible.
13 Q. Anything else you can think of she might

14 beableto do?

15 A. Just with that limitation?

16 Q. No. Based upon your evaluationisthere

17 anything else --

18 A. | don't believe sheisemployableon a

19 sustained regular competitive basis. You'retaking a
20 job out of avacuum that she could possibly do for an
21 hour or so at atime possibly. Depending on her

22 cognitive condition, her emotional condition, her

23 physical condition in my opinion she's unemployable,

24 Q. Yes. 24 Q. Didyou consult any other, any sources
25 A. Correct. 25 other than that are reflected in your report in order
Page 103 Page 105
1 Q. If she needed to she could have some 1 to reach your evaluation?

2 sort of desk with a brace where she could stand from
3 timetotime.

4 Correct?

5 A. Wadll, there are standing desks.

6 Q. Butin other words, you said that she

7 has trouble sometimes with balance but if she were
8 able to balance herself when she stood that's

9 something she might be able to perform.
10 Correct?
11 A. Possble
12 Q. Sowhenyou say she's unableto transfer

13 her skillsto other types of semi-skilled or skilled

14 occupations, in fact, there might be some things she
15 can do for work.

16 Correct?

17 A. Again, you're only talking about the

18 physical components of her limitations. True.

19 Q. Would there be some --

20 A. If you only look at the physical

21 components of her limitations that would be true.
22 When we looking for placing somebody in ajob we
23 don't take them in avacuum. Welook at the

24 emotional condition, the cognitive condition and the
25 physical condition they have. All three together.

2 A. No.
3 Q. Nowhereinyour report do you list
4 various occupations and indicate why she cannot
5 perform those occupations.
6 Correct?
7 A.  Why would | do that? | find sheis
8 unemployable. That would be a useless effort on my
9 part.
10 Q. lunderstand. By way of example, you
11 don't list anumber of occupations and say, why she
12 can't perform them?
13 A. ldidn't. | never do that.
14 Q. Wouldit befair to say that you did not
15 personally make any phone calls or inquire of anyone
16 asto whether or not they would be interested in
17 hiring a person with what you found to be Ms.
18 McNamara's cognitive and other difficulties?

19 A. |didnot.

20 Q. Inother words, you didn't do any field
21 work?

22 A. | didn't do alabor market survey.

23 Q. Didyoudo --

24 A. | didn't do alabor market survey

25 because | felt she was unemployable. If | felt
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Page 106
1 someone was employable | would do an Internet or
2 telephone call market labor survey. | can do
3 anything to seeif jobs are open and available to
4 them.
5 Q. You have donethat in the past?
6 A. | have
7 Q. Haveyou donethat in the past with a
8 woman who had roughly the same level of what you
9 consider to be brain injury as Miss McNamara?
10 A. No.
11 Q. Soyou've never in asituation where you
12 found moderate brain injury done an Internet survey
13 or telephone survey?
14 A. No. Beforel get to that level I'm
15 looking at what type of job someone can do. If |
16 believe they are unemployable I'm not going to seek
17 what jobsthey can do. Makesno sense. If | find
18 someoneis employable | say, these are the jobs they

Page 108
1 knowledge those are the major ones | didn't receive
2 werethe depositions. | didn't even know if
3 depositions were taken at the time that | saw Miss
4 McNamara.

5 Q. But you never received them since?
6 A. |didnot.
7 Q. Isthereareason you would feel that

8 you'd want to see the depositions?

9 A. Sure. | want to see what the personis
10 saying, how they are responding to the questions.
11 Q. Andtheresat least apossibility in
12 that response that the person may at deposition give
13 different answers than they give you at the time of
14 the evaluation.

15 Correct?
16 A. Possible
17 Q. That would be something that would be

18 significant to you?

19 can do and thisiswhat they are paid and thisis how 19 A. Something I'd like to know, yes, sir.
20 many jobs are existing. If you want to go one step 20 Q. If that were, in fact, the case that
21 further, which | do at times but not all the time, | 21 might change your evaluation?
22 say, these are the jobs open and available in their 22 A. Possble.
23 geographical area. 23 Q. And--
24 Q. Diditever cometo your attention that 24 A. May change my opinion.
25 Miss McNamara and her husband have given depositions | 25 Q. Your opinion?
Page 107 Page 109
1 inthiscase? 1 A. Posshle
2 A. | didn't know one way or the other. 2 Q. Andinpoint of fact, youinyour own
3 Q. Soit'sfair to say you never requested 3 report reserve the right to amend your report if
4 the depositions? 4 additional information or documentation comesto you
5 A. That'snot true. 5 and it changes your evaluation?
6 Q. Youdid request the depositions? 6 A. |do. Changesmy opinion.
7 A. Aspart of my ongoing request for 7 Q. Changesyour opinion.
8 records part of the records | request are 8 Isthere a difference?
9 depositions. 9 A. Yes Of course. Doesn't change my
10 Q. Andyou didn't receive them in this 10 evaluation. It can change my opinion.
11 case? 11 Q. I'msorry. Change your opinion then.
12 A. True 12 Now, | just want to briefly go over your
13 Q. Do you know why you didn't receive them? | 13 findings with respect to lost earnings. Y ou indicate
14 A. No. 14 that your assessment is an estimate. Y ou didn't take
15 Q. Didyou exchange any correspondenceat | 15 into account the discount rate, the inflation rate or

16 al with Mr. Napali's firm?

17 A. No.

18 Q. Why do you generaly request

19 depositions?

20 A. It'spart of therecords| request.

21 There'sawhole series of records that | request when
22 | get areferral.

23 Q. Any other records you reguested that you
24 didn't receive?

25 A. Those arethe -- to the best of my

16 taxes being subtracted.

17 Correct?
18 A. Yes
19 Q. What isthe discount rate? What does

20 that mean?

21 A. | havenoidea Thoseareall economic
22 terms. I'm not an economist. It saysin the report
23 "this does not replace a forensic economic report."
24 Q. By theway, did you do any kind of

25 objective testing with Miss McNamara asto her

28 (Pages 106 - 109)

Veritext Lega Solutions

212-267-6868

WWw.veritext.com

516-608-2400



Page 110

1 ability to lift weights? | think you said she could

2 lift fiveto 10 pounds?

3 A. | dready previoudy testified | did no

4 testing.

5 Q. Soyou don't know whether or not when

6 she made those representations as to what she could

7 lift she was being truthful ?

8 A. That was her estimate of what she could

9 do. | would not know whether she is being truthful
10 or not.
11 Q. Andif you had somehow objectively
12 tested her and it was found that she was not being
13 truthful about that and she could lift more than she
14 said, that could affect your opinion.

15 Correct?
16 A. Possble
17 Q. Wheredid you get the figure for fringe

18 benefits of 403,956?

19 A. | just take astandard 20 percent.

20 Q. Soin other words, standard 20 percent
21 of what she was earning?

22 A. Yes gr.

23 Q. Andyou -- do you consult any texts or

24 anything to evaluate that?

Page 112
1 unemployable so those factors just don't apply to
2 thisparticular individual. Those are factorsto
3 takeinto consideration during the labor work force.
4 Q. If you can quickly turn to your
5 testimonial history.
6 A. Sure. | don't think | have one.

7 Q. It'syour report.
8 A It's--
9 Q. I'msorry.
10 MR. FORMICOLA: Counsdl, do you haveit?
11 Mineismarked up. Show him acouple of pages of his
12 testimony.
13 A. Allright.
14 Q. Itlooksto befour pages or so.
15 A. | haveto keep records for four years.
16 Q. lunderstand that. What you have before
17 you isfive pages of your testimonial history.
18 Correct?
19 A. Yes
20 Q. | don't want to go through them one by
21 one.
22 A. | hopenot.
23 Q. Do you know if any of these cases

24 involve traumatic brain injury?

25 A. No. Just astandard figure | use. 25 A. lwouldnoidea
Page 111 Page 113
1 Q. Wheredo you get that figure from? 1 Q. Do you know what percentage of these
2 A, Justastandard figurethat | seethe 2 casesyou testified either at deposition or trial for
3 economists using, some more, so | use 20 asthe 3 adefendant and which cases you testified for a
4 average. 4 plaintiff?
5 Q. Your last paragraph in your report 5 A. | would say the vast mgjority isfor --
6 "labor force participation.” 6 let'slook at 2/17. That would be the last year.
7 A, Yes 7 That isthe freshest. | may be able to pick out.

8 Q. Letmejustreadittoyou. "In

9 formulating my opinion regarding Miss McNamara's
10 employability and earning capacity | considered the
11 various factors which affect an injured person's work
12 life expectancy in the competitive labor market. |
13 considered that it may take her longer to find ajob
14 and that she may be unemployed longer between jobs.
15 Miss McNamara may require time off for medical
16 treatment and may have difficulty keeping ajob.
17 Lastly, her limitations may force her to retire
18 earlier than planned.”
19 The sentence "l consider that it may
20 take her longer to find ajob and that she may be
21 unemployed longer between jobs," what does that mean?
22 A. Theseareall factors, when we look at
23 someone that isinjured these may affect her ability
24 towork. Andit's called labor market participation
25 rate. Inthisinstance | felt Miss McNamarawas

8 Q. Allright.

9 A. I'dsay on 2/17 -- no depositions were
10 for defendants. They are dl for plaintiffs. | have
11 only -- in my entire career | have only had three
12 depositions taken of me from, that | was on the
13 defendant'sside. It's not something that happens.
14 1 think last year -- trying to think here. |
15 tedtified, | know | testified at least twice on the
16 defendant'ssidein 2017. | just don't know which
17 casesthey are. I'msorry. I'll tell you that the
18 vast majority of the timethat | testify isfor
19 plaintiff.

20 Q. Okay. Approximately what percentage of
21 timedo you testify for plaintiff?

22 A. Il'dsay at least 85 to 90 percent of the
23 time.

24 Q. 851090 percentisfor plaintiff?

25 A. Yes
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Doesthat include trial as well?

Trial testimony, yes.

And deposition testimony?

Yes.

What percentage of your income do you
6 derlve on ayearly basis from forensic work with
7 lawyers?

8 A. About 50 percent.
9 Q. Sothesameisthe percentage of time

10 you spend is the percentage of your income?

A wWN P
OP>O0>0

11 A. True

12 Q. Canwemark your folder as defendant's
13 B?

14 A. If wemark it onthe front --

15 Q. | wanttomark it onthefront folder.

16 A. They don't keep it together that way.

17 1f you mark it here they will keep thefile.
18 Q. There appears something in the pocket
19 that we --

20 A. That wasthe MRI we discussed.

21 Q. Isthat part of what you reviewed as
22 well?

23 A. Holdon. I'msorry. Thisisan MRI

24 that was forwarded to me must be recently because it
25 isdated 12/26/17. And this statesit isfrom

Page 116
1 of documents today and then complete a deposition
2 because thereisjust too much information
3 potentially contained in the documents. So | am
4 reserving my right to conduct a further deposition of
5 Mr. Provder at some future time.
6 | would ask that counsel provide us with
7 copies of everything marked today and we'll review
8 them and determine if we need a further deposition.
9 Subject to that, | have no further
10 questions.
11 EXAMINATION BY MR. CARDENAS:
12 Q. Mr. Provder, very quickly. Isit fair
13 to say that you have been somewhat generous to Misg
14 McNamarawhen assigning ayearly income to her?
15 A. No.
16 MR. GONZALEZ: I'm going to object to
17 theform of your question but he answered it.
18 A. Theansweris"no."
19 Q. You said $136,000 -- $136,652 a year,
20 correct, | believe paragraph eight on page 227
21 A. Holdon. Yes. Includesboth jobs.
22 Q. The$136,652 per year, to your knowledge
23 has she ever earned that much money?
24 A. No. Asl previously testified and we
25 discussed before, she just started the second job so

Page 115
1 Montefiore Hospital and states aclinical diagnosis
2 of "clinical indication: Traumatic brain injury."
3 Q. Didyou review that in preparation for
4 your testimony?

5 A. ldid.

6 Q. And there appearsto be, isthat aCD
7 there?

8 A. CD of some sort or another. CD.

9 Q. Isthat aCD, to your knowledge, of the
10 MRI report you just referenced?

11 A. | assumeitis.
12 MR. FORMICOLA: Can we mark the notebook
13 in some way as defendant's B?

14 (Exhibit D-B, three-ringed binder, is

15 marked for identification.)

16 MR. FORMICOLA: What I'd like, if

17 counsel can provide us with copies of everything that
18 is marked today.

19 | am joining Mr. Cardenas with respect

20 tothefact that | cannot close the deposition today

21 because we have been in the course of this case

22 exchanging documents before the witness testifies so
23 we arein aposition to review them before we

24 question the witness. That did not happen today.

25 And obviously, we can't review avery thick notebook

Page 117

1 the answer would be "no
2 Q. What'sthe most amount of money Miss
3 McNamaraever earned in asingle year?
4 A. Can't answer that question. Never
5 reviewed any. Wage information was never forwarded
6 tome.
7 Q. You'renot abletotell usasyou sit
8 heretoday as the expert who has rendered an opinion
9 on the income loss what the greatest amount of money
this woman ever earned in one single year is?

A. True. | never reviewed any tax returns.
They were never forwarded to me.

Q. The 136,652 dollar figure, asyou just
indicated, includes ajob, includes a second job
paying her athousand a week.

Correct?

A. True.

Q. Andinfact, she had only held that
second job for approximately a month?
20 A. True.
21 Q. And shewould have to work that second
22 jobfor afull year before she would actually earn
23 income in the range of $136,652.
24 Correct?
25 A. True.

10
11
12
13
14
15
16
17
18
19
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1 Q. Isn'titfair to say that awoman
2 approaching advanced ageis not likely to be able to
3 keep running with both ends of the candle burning 24
4 hoursaday at two jobs for very long?
5 MR. GONZALEZ: I'm objecting to both the
6 form of the question and to the substance of the
7 question.
8 MR. CARDENAS: The substance?
9 MR. GONZALEZ: The substance of the
10 question aswell.
11 MR. CARDENAS: You believeitis
12 objectionable to ask thiswitnessif an elderly woman
13 can work two jobs for ayear?
14 MR. GONZALEZ: Elderly? A womanin her
15 mid 50sis not elderly.
16 Q. Do you believe that this woman, in your
17 terms, approaching advanced ageislikely to have
18 been able to work two jobs for the next 15 years of
19 her working life?
20 MR. GONZALEZ: Had she not been injured?
21 MR. CARDENAS: Exactly. Had she not
22 beeninjured.
23 A. Dependsontheindividuas. Thereare
24 many individuals that | know that are at her age that
25 work multiplejobs. So that depends -- that's an

Page 120
1 $136,652 ayear that she would have been able to hold
2 down both jobs at the same time year in and year out
3 for the 15 years that you say she had an active work
4 lifeleft?
5 A. True
6 MR. CARDENAS: No further questions.
7 EXAMINATION BY MR. GONZALEZ:
8 Q. | haveacoupleof questions. Mr.
9 Provder, at page 14 you were asked questions
10 concerning the cognitive complaints --

11 A. Yes

12 Q. --related to what Mrs. McNamara reports
13 toyou.

14 A. Yes.

15 Q. Itindicatesthat and I'll read it to

16 you exactly asit says. Miss McNamara reports

17 experiencing impaired remote and short term memory."
18 Do you recall whether or not she said to

19 you "l have impaired remote and short term memory?"
20 A. Yes. | asked her those questions and

21 sheresponded she did.

22 Q. Isthat the term she used to you, she

23 told you that she had "impaired remote and short term
24 memory?"

25 A. Yes

Page 119
1 individual -- her goal was to work those two jobs.
2 Thereis nothing indicating that |'ve seen that said
3 shewouldn't work the two jobs. So that'swhy | used
4 both the earnings from both occupations.
5 Q. Shehad never doneit.

6 Correct? She had never worked both jobs
7 for afull year?
8 A. Notfromtherecords| saw. Thiswas

9 thefirst time--
10 Q. I'mnot talking about from the records.
11 A. Thiswasthefirst time that she had
12 worked two jobs that | know.
13 Q. Thisisanimportant pointto meso | am
14 not going to let it rest.

15 She had never worked two jobs for afull
16 year?
17 A. Based on the history | took of her the

18 answer would be "yes."

19 Q. Infact, the information you have

20 demonstrates to you that only for one month had she
21 worked two jobs, actually worked two jobs at the same
22 time?

23 A. Based ontheinformation | had that

24 would be correct.

25 Q. Soyou're assuming when you give her the

Page 121
1 Q. Didshesay toyou aso that she had,
2 let's see where it was, on the next page "difficulty
3 inword retrieval ?'
4 A. Yes
5 Q. Anddid she say to you aso she had
6 impairment in her organizational abilities?
7 A. Yes
8 Q. And also, that her thinking was slower
9 than prior to her accident?

10 A. Yes

11 Q. Thank you.

12 MR. GONZALEZ: | have nothing further.
13 MR. CARDENAS: One further question.

14 Youjust indicated that shetold you her thinking was
15 slower than before the accident but you testified

16 earlier today, if | am correct, that you observed no
17 downessin her responding to questions that you

18 asked of her.

19 THE WITNESS: True.

20 MR. CARDENAS: Okay. Thank you.
21 MR. FORMICOLA: Thank you, Doctor.
22 (Testimony concludes at 12:58 p.m.)

23

24

25
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Reporter and Notary Public of the State of New
Jersey, do hereby certify that prior to the
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commencement of the examination EDMOND ALAN PROVDER

was duly sworn by me to testify the truth, the whole
truth and nothing but the truth.

| DO FURTHER CERTIFY that the foregoing
isatrue and accurate transcript of the testimony as
taken stenographically by and before me at the time,
place and on the date hereinbefore set forth.

| DO FURTHER CERTIFY that | am neither a
relative nor employee nor attorney nor counsel of any
of the parties to this action, and that | am neither
arelative nor employee of such attorney or counsel,
and that | am not financially interested in the
action.

y ek
Certified Court Reporter
Notary Public of the State of New Jersey

Dated: January 16, 2018
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Federal Rules of Civil Procedure

Rule 30

(e) Review By the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is
completed, the deponent must be allowed 30 days
after being notified by the officer that the
transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) 1if there are changes in form or substance, to
sign a statement listing the changes and the
reasons for making them.

(2) Changes Indicated in the Officer's Certificate.
The officer must note in the certificate prescribed
by Rule 30(f) (1) whether a review was requested
and, i1if so, must attach any changes the deponent

makes during the 30-day period.

DISCLAIMER: THE FOREGOING FEDERAL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.
THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1,
2016. PLEASE REFER TO THE APPLICABLE FEDERAL RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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