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(Whereupon, the C-4 Report of Dr. Ginmwas marked
as Defendant's Exhibit Cfor identification, by the
Reporter)

(Wher eupon, the C-4 Report of Dr. Kaplan was narked
as Defendant's Exhibit D for identification, by the
Reporter)

COURT OFFICER:  All rise. Jurors entering.

(Whereupon, the jury entered the courtroom

THE COURT: Good norning, everyone. You nmay be

seated while we wait for Plaintiff's Counsel and his next

W t ness.

You can |l et himknow the jurors are here, Oficer.
Thank you.

MR VAN ETTEN:. Your Honor, may | go get hinf

THE COURT: |'msorry?

MR. VAN ETTEN: My | go to the men's room and get
hin? | think he's in the men's room

THE COURT: No. You don't need to get anyone.
Thank you. You may be seated.

MR, VAN ETTEN. Al right.

MR. VARGAS: Ready when you are, Your Honor.

THE COURT: You may call your next w tness.

MR. VARGAS: | call Dr. Matthew Gimmto the stand.

THE COURT: Doctor, you may take the w tness stand.

Remai n standing for the officer to swear you in. Thank you.
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COURT OFFI CER:  Raise your right hand. Do you
swear or affirmthat the testinony you're giving today is
the truth, the whole truth and nothing but the truth, under
penalty of perjury?

THE W TNESS: Yes.

MATTHEW GRI MM called as a witness hy
and on behalf of the Plaintiff, after having been first duly
sworn, was exam ned and testified as follows:

COURT OFFI CER: Pl ease be seat ed.

State your name and address for the record.

THE WTNESS: Matthew Gimm M office is 160 East
56th Street, New York, New York.

THE COURT: You may inquire.

MR VARGAS:. Thank you, Your Honor.

DI RECT EXAM NATI ON
BY MR VARGAS:
Q Good norning, Doctor. Can you start off by telling the

jury your educational experience?

A | went to college at Penn State University, graduating
in electrical engineering. | then went to medical school at
Jefferson Medical College in Philadelphia. 1 did ny residency

i n physical nedicine and rehabilitation at the University of
California Irvine in WIIliam Beaunont Hospital in M chigan.
then did a fellowship in interventional pain managenment at

Nonsurgical Orthopedics in Marietta, Ceorgia, and then | started
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wor king for New York Ortho Sports Medicine & Trauma, PC, in
2011.
Q Doctor, are you board certified?
A Yes, in physical medicine and rehabilitation.
Q And what woul d you usually be doing today, on a Monday?
A | had to cancel ny patients for the norning.
Q Are you being conpensated for your tinme?
A My office is being conpensated for ny time. [|'man
enpl oyee.
Q And how nmuch are they being conpensated for?
A | believe they -- eighty-five hundred for -- to cancel
ny patients.
Q And, Doctor, did there cone a time when you treated --
MR VARGAS. |'msorry, Your Honor, | would ask
that Dr. Ginmbe found an expert in pain, physical medicine
and rehabilitation.
THE COURT: Although that's no | onger required
under the law, do you have an objection, Counsel?
MR VAN ETTEN:. | believe he said he was only board
certified in rehab nedicine, not pain nmanagenent, so --
THE COURT: \What's your certification on?
THE WTNESS: Yeah, |I'mboard certified in physica
medi ci ne and rehabilitation and | subspecialize in pain
management .

THE COURT: Any ot her objection?
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MR VAN ETTEN: | believe he's also going to talk
about alife care plan and | don't think |I heard
qualifications of a life care plan expert.

MR. VARGAS: It's not a |life care plan.

MR. VAN ETTEN: He's not a life care plan expert?

MR VARGAS. No. He's giving future treatnent
recommendat i ons.

THE COURT: No objection as to physical nedicine
and rehab and pai n managenent ?

MR. VAN ETTEN: No objection, Judge. [I'Ill let it
go. We'll speed it along. To those two, | have no
obj ecti on.

THE COURT: (kay.

So, noted for the record, although you don't need
to nove anynore.

MR. VARGAS: | know, Your Honor.

THE COURT: When you ask your opinion question, it
shoul d be based on his board certification only.

MR VARGAS. (Ckay.

THE COURT: You may continue, Counsel.

Q Doctor, did there cone a time when you treated Nornan

Rivera for the first tinme?

A Yes.
Q VWhen was that?

A Hs first visit wwth me -- well, he was referred to ne

223




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Direct (Vargas)

224

by my coll eague, Dr. Jeffrey Kaplan, and I saw himon April 10,
2018.
Q And, Doctor, you brought a copy of your chart with you
t oday, correct?
A Yes.
Q And this chart, it has every visit with M. Rivera?
A Yes. It has ny visits and his procedures and his MAI's
and testing.
Q And this chart was nmaintained at your office fromthe
first time you treated himuntil the day you brought it here
t oday?
A Yeah, it's electronic nmedical records, so, ny assistant
printed out for ne.
MR, VARGAS: And, Your Honor, | ask that his chart
be noved into evidence.
THE COURT: Any objection?
MR. VAN ETTEN: | have not seen his chart, Your
Honor. | know we subpoenaed the records, but | have not
seen his chart.
THE COURT: |s he a treating physician?
MR VARGAS: Yes.
THE COURT: You have the authorization?
MR. VAN ETTEN: Yes, | just have not seen the
chart. | don't knowif there's any records that we hadn't

gotten, not gotten. | don't know if there's any hearsay
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statements in there.

MR VARGAS. Subject to redaction.

THE COURT: What nunber is it?

MR VARGAS: We would be up to nunber 18.

THE COURT: Plaintiff's 18 in evidence, subject to
redaction.

MR VAN ETTEN:. Thank you, Your Honor.

Q At the first visit, Dr. Ginmm did you take a history
fromM. Rivera?

Yes.

Q And what was the history?

A He was reporting a work-rel ated accident, Mrch 15,
2018, through a translator, that ny office has on staff. He
stated construction piping material fell on him causing
injuries to his head and neck, |ower back and nose. WAs driven
to Mount Sinai West Hospital and was treated, follow ng rel ease,
with Dr. Kaplan, as well as the clinic, to remove nasal sutures.
He denied any prior injuries to the spine and was conpl ai ni ng of
pain up to a seven, eight out of ten on the VAS pain scale and
pain radiating to his right lower extremties to the foot,
associ ated nunbness in the sanme distribution. Neck pain, five
to six out of ten on the VAS pain scale and pain radiating to
his right upper extremty to his nmedial fingers. Al so
conpl ai ning of frontal |obe headaches and the numbness in the

sane distrubution as his pain.
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Q And you had nentioned that he had seen Dr. Kaplan prior
to seeing you?

A Yes. | belive he saw Dr. Kaplan roughly a week prior
to ne.

Q And do you know what Dr. Kaplan recomended?

A | do have Dr. Kaplan's notes. He had -- on that date,
he had recommended an appointnent with mysel f, pain managenent,
he fit himfor a |unbosacral orthosis, he nmade -- he recommended
an MRl of the cervical spine and |unbar spine, as well as follow
up with his oral surgeon due to, | believe, dental damage and a
pl asti c surgeon.

Q And, by the tine you had seen him had he had the
Ml ' s?

A Yes.

Q And what were -- and did you review the MRI's?

A Yes, | got the -- yeah, | would | ook at the pictures,
but | also just reviewed -- | relied on the reports that were
given to me.

Q And what were the findings of the MR 's?

A The MRI of the cervical spine that was done on 4/7/2018
and showed the inpression, disc herniations, C4/5, C5/6 and C6/7
with central and foram nal narrow ng, |arge herniations at that
C4/'5, inpingenent upon the spinal cord at each of the herniated
| evel s, disc bulging at C3/4.

The | unbar spine MR perforned on 4/7/2018 showed disc
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herniations at L2/3 and L5/1 wth central and foram nal
narromng wth a disc bulge at L4/5.

Q And, going back to your first visit of April 10th, did
you do an examof M. Rivera after taking a history and
recording his conplaints?

A Yes.

Q And what were the results of your exanf

A He showed -- with the cervical spine, he showed sone
mld to noderate decreased ranging with a pain at extension.

So, bending his head back at 40 degrees, he was able to fully
flex his chin to chest. So, that was within normal limts, but
he did note some pain when he reached the end ranging. R ght
and | ateral flexion of the neck, 35 degrees, normal is roughly
45 degrees. And then rotational novenment, left and right, to
about 65 degrees, with pain at end range. Normal was
approximately 80 degrees.

He had maintained his upper extremty strength. He was
di spl ayi ng some decreased sensation to the right upper extremty
and then he had a positive Sperlings sign, that's a provacative
test we'll do where we put some downward force, extension, back
of the head, and then a little bit of rotation and latera
fl exion nmovenent and point of it is to try and reproduce any
pain that may be occurring, if it is sone narrow ng where the
nerves cone out of the spine.

So, we're trying to do sort of a provacative naneuver
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to make that area snaller where, if there is no issue, you

shoul dn't have any pain, just disconfort. |If there is an issue,
the patient will say they're having pain radiating into the arm
in a certain distribution, depending on which levels are
effected. So, we are relying on the patient's response for
that, and then he was displaying sone nuscul ar spasns felt in
the cervical regions.

The | unbar spine, he was wal king wth an antal gi c gate,
l'i ke, a painful walking pattern. He was wearing a |unbosacr al
orthosis, which | renoved or he renoved for exam nation. He
showed nore significant range deficits in the lunbar spine than
the neck. Extension, he would go fromroughly neutral to
negative five degrees. Normal is 25 degrees. Flexion was
better. He had approxinmately 75 degrees of flexion. Normal
woul d be 85 to 90 degrees. Left and right lateral flexion of
the spine, 15 degrees. Nornmal is 25 degrees. Hi s reflexes were
intact and symetrical .

He did show sone decreased sensation to his right |eg
and he had a positive straight leg raise on the right. Straight
leg raise is sort of the provocative test we use for the |unbar
spine to see if there's any -- possibly sonme issues, again, with
t he nerves being pinched or something where they' re com ng out
of the spine. So, you'll have themlay down on their back and
then you'll raise the leg. Again, you're relying on their

response. |If they just say they're feel a sort of stretching
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pai n, nuscul ar pain, because they're not |inber, that's not a
positive response. W'Il|l ask themto describe the pain and if
it's a sort of electrical, radiating pain into the |leg that
follows a specific distribution, then we'd consider that a
positive test. Usually, if it's past 30 degrees up to 60
degrees. He was describing that on right, past 45 degrees, and
it was negative on the left. He had intact strength and he was
di spl ayi ng some spasm pal pated in the paraspinal nuscles of his
| ow back

Q And, Doctor, on Friday when we had Dr. Weinstein here,
we were tal king about subjective and objective results during an
exam | think you nmentioned both here. The spasm how woul d
you characterize that?

A Spasm woul d be an objective finding. Like, I'mjust
pal pating it and relying on feeling the nmuscle, banding in the
muscl e.

Q And as far as subjective?

A The subjective, the ranging, is somewhat subjective.
["mviemng it, I"'mmeasuring it. Again, the provacative tests
are the sort of subjective and objective. |I'mrelying on his
response, which would be subjective, but I'malso trying to use
ny nedi cal know edge to determine if it's in a specific pattern.
It's just a tool we use, it's not perfect, and then strength,
I"mrelying on himgiving ne his maximal strength, which it was

full. So, he wasn't being week.
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Q And you nentioned nunbness and tingling in the upper
extremties of the hand to the nedial digits?

A Yes.

Q What's the significant of that?

A It can -- | mean, it can be multiple things. You can
have an i npi ngement of the nerves somewhere along the line or
sonething effecting the neck. So, it's a question of if they
start to feel the tingling when we're doing that provacative
maneuver and they oftentimes wll.

Q And, same question for the right |eg, pain and nunbness
down the | eg, shooting, significance of that?

A Yes. It can be a symptom of an issue in the back. |
nmean, it's certainly a synptom of some type of nerve issue.

Q | saw you brought a nodel here today, correct?

A Yes.

Q And that's a nmodel of the human spine?

A This is the lunbar spine. It's not to scale, but it's
just to better explain things.

Q And it will help you explain sone of the procedures and
treatment of M. Rivera today?

A Yes, | hope so.

MR, VARGAS. And, if we could, just mark it for ID
as Plaintiff's 19 If Your Honor's -- are you okay with that,

Your Honor ?

THE COURT: Any objection?




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Direct (Vargas)

231

MR VAN ETTEN: For an ID? No.

THE COURT: (kay. For identification purposes
only, Plaintiff's 19. M clerk has to get it before | get
it.

Did you get it, 18 and 19?

THE CLERK: Yeah, it's for identification.

THE COURT: (kay, great. Sorry.

Q Doctor, after doing the exam history and taking his
conplaints, did you have recommendations for M. Rivera on that
first visit?

A Yes.

Q What were they?

A | was recommendi ng physical therapy, treatnent for the
neck and the | ower back, | was recomrendi ng nedi cati on,
antiinflammatory nedication, as well as antispasm nedi cati on,
whi ch was prescribed, and | was al so recomendi ng EM5 nerve
conduction studies of the upper and | ower extremties, which
woul d better help us determne if there is some type of process
goi ng on causi ng the nunbness and the ridicular synptonms and
where it's comng from

Q And we'll start with the physical therapy. Did they do
it?

A Yes. He went through, | believe, extensive physical
t herapy, both before and after surgery.

Q And the antiinflammuatory medi cati on, do you know the
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nanme of it?

A Oiginally, the first one | was giving him was called
Mel oxicam | believe, presently, he is taking diclofenac.
They're both just different antiinflanmatory nedications.

Q And, as far as antispasm nedi cati on?

A The last prescription | gave him | think, was at the
end of 2023. |It's often used on an as-needed basis. So, if
they are having spasns at night, they'll take it, but they often
don't use it on a daily basis.

Q What is the nanme of that one?

A Cycl obenzapri ne.

Q And the EMG you mentioned, can you explain to the jury
what an EMG is?

A An EMGis a test to sort of test the nerves and the
nmuscles. There's two portions to it. One is nerve conduction
velocities where you'll stinulate a nerve and see the speed at
which it travels to see it if there's any bl ockage al ong the
nerve anywhere and then there is a second part, a pin exam
where you're inserting the pininto different nuscles that
correspond to different nerves in the back to see if we're
getting -- if there's any degeneration occurring in the muscles.

So, the way | describe it to patients is, if you think
of your nerves as a water hose, if it's being kinked, everything
downstreamw || start to die. So, this is picking up on sort of

nmuscul ar damage that, even if he has full strength, it wll pick




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Direct (Vargas)

233
up on that and you'll start to see sone degeneration of the
nuscl e.

Q And did he have an EM3?

A He di d have an EMG

Q And when was that perfornmed?

A June 13, 2018.

Q And did you performthat test?

A Yes.

Q And was it in your office?

A Yes.

Q And what were the results of that test?

A It showed, of his upper extremties, evidence of a C5

to C7 radicul opathy, and then bilateral S1 radicul opathies.
Meani ng, so, it shows sone damage to nuscles involving the Sl
nerves and sone damage to nuscles involving the C5 to C7 nerves.

Q I's this an objective test?

A It's an objective test.

Q And what's the significance of the findings?

A It's just another tool we use for diagnosis. |It,
alone, | wouldn't say it ever firmy confirmed to diagnosis, but
if you use it along with his conplaints and the MRI's and his
exam nation, it helps. And, so, it sort of was fitting together
l'i ke a puzzle, show ng diagnosis of radicul opathy.

Q And you next saw him on August 1, 20187

A | saw him --
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Q O, correct me if I'"mincorrect.
A | mean, | saw himon My 16, 2018.
Q Ckay. Oh, well, | was doing after the EMG |1'msorry.
A Ckay. Yes.
Q
A

Yes.

Q And did you have any recomendati ons for himat that
visit?

A Yes. At that time he was still conplaining of the
radi ating synptons, despite having the antiinflanmmatory
treatment, and al though he said therapy hel ped, he was still
having the pain. So, | recomended epidural injections.

Q What is an epidural injection?

A An epidural injectionis where |l wll utilize live
x-ray froma fluoroscope where I'Il petal to take a |live picture
and then | guide a needle, a four inch needle or so, down to the
epi dural space, which -- at the region of where the pathology is
for the lunbar spine, and will inject medication and then ||
-- a steroid to take the swelling down and the inflammati on down
and then the sane thing for the cervical spine, using an x-ray
machine, with |ife guidance to inject nedication around the area
where the nerves will be inflanmed, and then it's hel pful for two
purposes. Sonetines you take the inflammtion down and they do
physical therapy and it can be sort of a | ess invasive

treatnment, but it can also be helpful for diagnosis if we do an
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injection and the patient gets relief, but then the pain
returns, we can be confident that it's the nerve and disc issue
causing the pain. Wereas, if we did an injection and the
patient says he didn't get any relief, we may need to | ook at
ot her sources of the pain.

Q Did he have the epidurals?

A Yes.
Q VWhat was the first one?
A He had an epidural to his |lunbar spine on 8/ 13/2018 and
then he had one to his neck on 8/20/2018.

Q And these epidurals, are they performed in your office
or sonewhere el se?

A These are perfornmed at Manhattan Surgery Center.

Q And why is that?

A Sonetines, if they need sedation or a nore controlled
environnent, it'll be done at the surgery center. Then they

al so have the fluoroscope there, which allows the imaging to be

done |ive.

Q And is the -- is the patient unconsci ous or awake for
epi dural s?

A They' || often get what's called conscious sedati on,
where they're just -- they're not put under general anesthesia ,

they're just given nedicine to make them | oopy.
Q Al right. And on 8/13, where was the injection

performed?
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A It was perforned at L5/ S1.

Q And on 8/20, where was that injection perforned?

A That was in his neck at C7/Tl, the nedication goes in
and it spreads proximally. |It's dangerous to inject at a |evel
hi gher than C7/Tl, because, as you're going up the spine, the
epi dural space becones much, nuch narrower and one of the risks
of the injections is what's called a dural puncture where the
cerebral spinal fluid can leak out and it can cause severe
headaches and bad outcones. So, you generally enter at C7/T1
and it's the industry standard and it coul d be considered
mal practice entering higher.

Q And, so, when you say it travels proximally, it goes up
t he spine?

A Yes. There's been studies done that show it wll enter
and reach up to C2/3.

Q And, then, after these epidurals you saw M. Rivera
agai n on Septenber 4, 2018?

A Yes.

Q And, at that time, did M. Rivera report back on the
effect of the epidurals?

A Yes. He -- for his cervical spine, he was reporting
approximately sixty to seventy percent inprovenment, still with
sone residual disconfort, with the pain radiating to the right
arm but noted inprovenent in his headaches and in his |unbar

spine he reported greater than eighty percent inprovenent in his
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synptons, reporting that his -- although sonme residual pain, his
pain was presently at a tolerable |evel

Q And, himreporting this, is that significant to you?

A Yes. Like | said before, it can just not for
treatnent, it can also be used diagnostically. So, having a
very good response and still having sone prol onged response
woul d tell us that, at least a large portion of his issues, are
comng fromthe disc and nerve issues.

Q And at that visit you also perforned a cervica

trigger?
A Yes. | pal pated nmuscul ar trigger points. Trigger
points are just type -- bands of nuscle can form especially

wWth stress or pain, oftentimes in the shoul der areas and the
paraspinals, and the trigger point injection is just the
needling the nerve, not the nerve, the nuscle band, to try and
get it to react and respond and it will -- that will cause it to
break up and relieve the disconfort.

Q And a cervical trigger or trigger shots, that's not
sonething you have to do at a facility, correct?

A No, you do that in the office. I|'mpalpating it, I'm
feeling it, I"'mmarking it with a marker and then I go around
and hit each one | feel.

Q And, as far as your expectations for epidurals, we'll
start with the cervical epidurals. Wat's your expectation for

how | ong the pain relief should |ast?
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A Every patient is different. There are sone patients
t hat have one epidural and they say, wow, that felt great and
they don't need another one, they follow up with physical
therapy. | have sone patients that do it and they say wow, |
felt great for a week and now the pain's back and that's when we
di scuss further treatment with further injections or possibly a
surgical referral.

Q And you next saw himon or he had anot her cervical
epi dural on Septenmber 24, 2018?

A Yes.

Q And is there a reason you did it on Septenber 24, 2018

after doing the | ast one on August 20th?

A At the followp, again, he -- we discussed his | ow
back, he said that was tolerable. He was still having a little
bit nmore residual pain in the upper, so we -- and, again, you

don't do an additional injection just to do it. So, the back we
were just nonitoring. The neck, we felt we could get a little
nore relief, so we proceeded wi th another.

And, again, was that at a surgical center?

Yes.

And then you saw himafter that?

Yes.

Cct ober 11, 2018?

Yes.

o » O » O > O

And, well, did he report back on how the epidural
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effected hin?

A Yes. Follow ng that one, again, he was reporting a
greater than eighty percent inprovement with the cervical pain,
was reporting pain at a tolerable level with the |unbar spine.
Agai n, he continued noting greater than eighty percent
i nprovenment and pain is tolerable at the tine.

Q Did you have any other recomrendations for himat that
visit?

A | reconmmended continued physical therapy post-injection
to assist with, hopefully, long termefficacy follow ng the
i nj ections.

Q And then you next saw hi mon Novenber 30, 2018, January

29, 2019 and then | want to draw your attention to February 7

2019.
A Ckay. February 7th or February 27th?
Q 7th. There shoul d be a surgical center again?
A Ch, okay.
Q Sorry.
A Ckay.

Q And, on that day, it was another |unbar epidural,

correct?
A Yes.
Q And same procedure at the surgical center?
A Yes.
Q And then you saw himafter that at on February 27,
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2019, correct?

A Yes.

Q And, at that tinme, did he report back on the effect of
the epidural ?

A Yes.

Q And what was it?

A He had reported that, follow ng the additional
injection in February, synptons were presently at a tolerable
| evel .

Q And di d you have recommendations at that tinme?

A On that date, again, | just recomrended further
physi cal therapy. He was prescribed nedication, the
antiinflammatory, diclofenac, 70 mlligranms, and nore physi cal
therapy for the cervical spine and then he was given nuscul ar
trigger points as well on that date.

Q | also saw a bilateral greater ancipital nerve bl ock.

A Yes.

Q What exactly is that?

A So, he was -- oftentimes, wth head injuries and with
spasmin the neck, that will pull down on occipital nerves in
the back of the head that run up the skull and patients get
conpl ai nts of headaches that go around to the eyes. That's just
an injection where you put medication around the occipital
nerves to take the inflammation down, to help with the

headaches.
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Q VWhat kind of medication is used?

A A very snall anount of dexamethazone, which is a
steroid, and |idocai ne.

Q And do -- you also said he was given a trigger point
that day, as well, correct?

A Yes. That just utilizes lidocaine and the actual val ue
of the trigger point is actually the needling of the nuscle and
that's what helps it rel ease.

Next you saw himon 4/10/19

Ckay.

And this is now one year post-accident, correct?
Yes.

And you did an examat this visit?

Yes.

o r» O » O >» O

And what were your findings?

A So, the cervical spine, he had shown sone inprovenent.
He had sonme mild deficits in range of notion, maybe about five
to 10 degrees less than normal. He had intact strength. Stil
di spl ayi ng some decreased sensation to the right, still had the
ri ght sided positive Sperling sign fromthe provacative
maneuvers. He did note nuscle spasmand trigger points, but
focussed nostly to the right side of his body. Lunbar exam
still anmbulating with the antalgic gate pattern, walking
pattern. Range of notion had inproved follow ng the injections,

now still nmore of a mld deficit. So, 15 degrees extension, 65
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degrees flexion and 15 degrees lateral flexion, still with sone
decreased sensation. Intact reflexes. Right sided straight |eg
raise and intact strength. Spasmwas still appreciated.

Q So, out of those findings, what was significant to you?

A He had shown that he had been responding to treatnent.
' mnot saying he's back to normal, but he had been responding
well and it was -- he was trending better.

Q And did you have recomendations for himat that tine?

A Just nmonitoring, but, he did rate that, follow ng the
epidural, he did feel the synptoms returning and | inagine we
had a di scussion of another injection versus surgical referral,
and, so, we elected to refer himto a surgeon.

Q And who was the surgeon?

A | referred himto Dr. Joseph Wi nstein.

Q And the next tinme you saw himwas July 1, 2019 and then
September 12, 2019. Let me draw your attention to Decenber 11,

20109.

A Ckay. (Ckay.

Q On this date, you exam ned himagain, correct?

A Yes.

Q And what treatment, if any, did you provide himthat
day?

A That day, he had undergone cervical fusion surgery with
Dr. Weinstein. Cctober 24, 2019, we were holding --

recommendi ng hol di ng physical therapy, at |east three nonths
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post-surgery, per Dr. Winstein's reconmendati ons, and then he
had stated that he was followng up with Dr. Winstein with
regards to possible lunbar surgery and then he was given, again,
addi tional occipital blocks due to headaches.

Q Again, for the neck area?

A Yeah, in the sort of -- its -- it's sort of in the base
of the skull, is what's it's going in, around the nerves.

Q And, next, we have January twenty -- January 29, 2020,
May 4, 2020. By then we have COVID, correct, Doctor?

A Yes.

Q Were patients comng into your office?

A Not for about six to eight weeks. | don't renmenber
exactly.

Q And then the next time he actually came into your
office, was it August 12, 2020?

A Yes.

Q And, during that tine, while they weren't comng into
the office, were you doing Tel enedi ci ne?

A Yes. W would definitely get a translator on the phone
and nyself and | was doing it in ny home with ny kids running
ar ound.

Q And on August 12, 2020, did you exam ne M. Rivera?

A Yes.

Q And did you take any complaints fromhimat that tine

as well?
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A Yes.

Q And what did he report?

A He reported, with the neck, he stated that his,
postsurgically, the surgery helped hima great deal with his
radi cul ar synptonms. For his | ow back, synptons, although he had
i nprovenent follow ng the epidurals, his synmptonms had returned
and he reported Dr. Weinstein had requested -- had recomrended
surgery.

Q And you next saw hi m Sept enber 30, 20207

A Ckay.

Q And, at that tinme, what were his conplaints?

A He had been, | believe, waiting to get the surgery done
for his |ower back and, so, we discussed at that point doing a
palliative injection, just to treat the pain while he awaits
surgery. Sometines patients will do that, if they'd rather be
in confort while they wait. W weren't necessarily thinking it
woul d be treating at this point, just confort. So, we had
di scuss it and he w shed to proceed with an injection for that.

Q What was the injection?

A We proceeded with an epidural. On that date he also
was conpl ai ni ng about some pain about his right sacroiliac
joint. So, in your spine, the coccyx attaches to your pelvis
and there's a small joint here called the aside joint. It can
becone inflaned, like any joint in the body. Otentines, if

patients are wal king unevenly, the body is sort of meant to
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distribute force evenly anongst the joints, but if one side is
pai nful and the patients walk in an uneven pattern, it can
inflane this joint and, so, | did give himan injection into the
joint at that visit.

Q And, next, you saw himon Novenber 3, 2020, which was
anot her surgical visit?

A Yes.

Q A surgical center visit?

A That was, | believe, for the epidural injection for the
L5/ S1.

Q And that was the |unbar again?

A Yes.

Q And then you saw himon February 8, 20217

A Yes.

Q And, at that time, what treatment, if any, did you
provi de hi n®?

A So, he reported that the SI pain inproved follow ng the
last visit, and | did give himsone -- he had sone trigger
points appreciated in his neck and he was given sone trigger
point injections and a prescription for nedication.

Q And a bilateral occipital block again?

A Yes, that as well.

Q And then he then had a |unbar fusion on February 18,

A Yes.
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And then you saw himon May 3, 20217

Yes.

O » O

And, at that tinme, what did he report to you?

A Ckay. He had the fusion. He had not been cleared for
physical therapy yet. He reported that it had helped with his
radi ating | ow back pain. He did note that, postsurgically, he
was having a -- receiving assistance with his activities and
daily living, dress, pants, shoes, socks, due to the difficulty
bendi ng, and then they were hel pi ng hi m shop.

Q And this is -- now, that visit was three years
post -acci dent, correct, Doctor?

A Yes.

Q And he then had an operation on his nose on June 12,
2021, correct?

A Yes.

Q You saw himJuly 7, 2021, Septenber 8, 2021. |If I can
draw your attention to Decenber 15, 2021

A Ckay.

Q And, at that time, what conplaints, if any, did he
still have?

A That he was doing well, postsurgically, in physical
t herapy, which was hel pi ng himpostsurgically, that it hel ped
with his radiating back pain. He was still receiving sone
assi stance with his ADLs.

Q ADLs stands for?
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A Activities of Daily Living.
In regards to his neck, he reported he was continuing
to show i nprovenent, postsurgically.

Q And what about the sacroiliitis joint? Did | say that

correct?
A Yes. | mean, he displayed some tenderness on
exam nation, but I don't think -- we didn't do any injections,

nothing that warranted any intervention at that tine, other than
medi cat i on.

Q The next visit was February 16, 2022?

A Yes.

Q And, at this visit, what conplaints, if any?

A New compl aints? | mean, again, he was doing well
postsurgically following his fusion. He reported his pain was
tolerable. It seenms |ike he was doing better with his ADLs,
Activities of Daily Living. | just noted he gets help for
exacerbations for his neck. He continued to report that he was
doing quite well after the surgery. Pain was tolerable and he
had been doi ng hone exerci ses and physical therapy.

Q And on page three of this report, disability?

A Yes.

Q It states patient has net maxi mum nedi cal inprovenent.
Can you tell the jury what that is?

A That's just meaning that, essentially, they're

undergoing palliative treatnment at this point. No mgjor
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surgical interventions were reconmended, so he was just sort of
treated and nonitored generally by someone in physical nedicine
and rehabilitation, a sort of nonsurgical treatment. So, |ust
medi cations, periodic injections, but no najor surgical
intervention was being recomrended.

Q And what woul d be your expectations for soneone such as
M. R vera after undergoing these fusions to the neck and the
back? What woul d be your expectations as far as howlong it
woul d take to recover, where they woul d see the full benefits of
the surgery?

A | nean, generally, a year postsurgery is where you --
is what they've taught us in nedical school is where you can
sort of expect your best inprovenent, and then, after that, it
progresses over time, just due to the effects of the mechanics
involved following putting metal in your spine. So, usually
you'll note sone inprovenent and then hopefully it lasts for
years, multiple years, but when you're fusing joints that used
to be freely nobile and nowit's fused, they're not nobile
anynore. So, that does put greater force on the joints above
it, the SI joints, and it can have -- you can have adjacent disc
di sease, breakdown, or adjacent facet breakdown, but that
generally occurs over time and that's why we nonitor it, but he
was doing quite well at that visit.

Q You then saw himon June 15, 2022, Septenber 14, 2022

and then, if | could, draw your attention to January 18, 2023.
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A Ckay.

Q At that tine you did an exan?

A Yes.

Q And your findings?

A He was still -- again, | would place his cervical range
deficits inthe mld level. Still was having intact strength,

his sensation had inproved. So, after the surgery, when they
deconpressed the nerves, sone people won't regain their
sensation if it's too far damaged. Fortunately, he did regain
the sensation both in his upper and | ower extremties. He could
still aggravate some of the nerve issues to the right and he
still had some nuscul ar spasm appr eci at ed.

Wth the |unbar spine, he had probably placed his
deficits more in the mld range. Still had some Sl tenderness,
still had a positive straight leg raise, but he was only talking
about conplaints passed 60 degree. Like | said, he had -- the
sensation had inproved as well and still had some mld spasm

Q And, Doctor, could you draw your attention next to June

14, 20237
A Ckay.
Q And, at this visit, you examned himas well. D d you

have di fferent additional reconmendations for medication at that
visit?
A | had prescribed nuscle rel axer and dicl of enac.

Q Was this because of spasns?

249
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MR VAN ETTEN: Cbjection. Leading.
THE COURT: |If you could try not to lead the

W t ness.

Obj ection is sustained.

Q And what was the nedication for, Doctor?

A Yeah. 1'Ill give patients cycl obenzaprine to take
as- needed, usually at night, because it does sedate you. So, it
wll help you sleep, but it wll also help your back get nore
confortable. |If you're having spasns at night, it's sonmetines
difficult to sleep

Q Then you saw hi m August 30, 2023. And, Doctor, at this
visit, what did he report regarding his cervical spine?

A Cervical spine, again, he said he still has some
residual radicular synptons at tines, which you can expect
foll owm ng anybody who had neck surgery and fusion, but he was
doing well, still some pain with right rotational novenents,
primarily was doi ng home exercises. So, he was doing well after
surgery still.

Q And then you saw him on Decenber 13, 20237

A Yes.

Q And, at this time -- on the first page of -- can you
tell us what he reported regarding the |unbar?

A Ckay. He was doi ng honme exercises that had been
instructed to himw th a home exercise program by his therapist,

due to resources which were available to him He reported the
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surgery had helped with his back pain. The pain was tolerable.
Still was having sone ridicular synptonms. He was reporting an
increase in axial pain. So, not pain that was radiating, but
nore of an aching pain, at regions above the fusion and it's
gotten worse with the col der weat her.

So, that's sort of what | was tal king about earlier
After a fusion surgery, not all patients, but many patients,
w || devel op some arthritis, essentially, at the joints
surroundi ng the fusion, because of increased strain, just due to
the physics of the nmetal being there now, being placed on those
joints. It's nothing that's dangerous, nothing that's surgical,
but if it gets too painful, it is something that we can treat
synptonmatically for the pain.

Q And, Doctor, that was the last visit, correct?

A Yes.

Q And, Doctor, do you have an opinion, with a reasonable
degree of nedical certainty, as to the future treatment M.
Rivera will need in the future?

A Yes.

MR VAN ETTEN. Note ny objection.

THE COURT: \What's the basis again? Wat was the
question?

MR. VARGAS: Do have you an opinion, with a
reasonabl e degree of nedical certainty, as to the future

treatment M. Rivera will need in the future?
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MR. VAN ETTEN: Form
THE COURT: Overruled. You may respond.

A Yes. |I'm-- as part of my field of physical nedicine
and rehabilitation, we've been asked to sort of predict
educationally with an educated prediction of future treatnent
based on their current state.

Q And is this based on, not only the treatnent you' ve
gi ven hin?

A Yes.

Q And al so have you consulted any other doctors in com ng
up with this future treatnment plan?

MR VAN ETTEN:. Cbj ection.

THE COURT: Can you repeat it again?

MR VARGAS: Sure.

Have you consulted any ot her doctors also with
comng up with this future treatnment plan?

MR. VAN ETTEN: Objection. My we approach?

THE COURT: Yeah. |Is it as to forn®?

MR VAN ETTEN. Form and, | guess, foundati on.

MR VARGAS. | can rephrase it, if that wll help
speed it up.

(Wher eupon, a discussion was held at the bench)

THE COURT: (bj ection sustained.
Q When you came up with this future plan, are there

prices attached to the treatnment?
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A Yes.

Q How did you conme to those prices?

A Prices are calculated a few different ways. There is a
website called FairConsumerHealth.Org, and it was nmade to -- by
a non-profit, so that we can have transparency in pricing. It's
been recogni zed by the Wi tehouse Forum on Transparency in
Heal thcare in 2012, it's also won awards for transparency in
heal thcare pricing. So, that's where our -- you can put in a
zip code and they can give you, sort of, pricing, averages for
cash prices, for insurance prices. They utilize that for
certain of them Qhers are what our office will charge for a
visit. So, if it's a pain managenent visit, then that's what
our office's charge. Sane thing for an orthopedi c surgeon
office visit. So, just those various factors.

Q When you say orthopedic surgeon visit, for exanple, in
this case, that would be?

A Dr. Weinstein, he's an orthopedic spine surgeon.

Q OCkay. And what was the future treatnment plan that you
came up wth?

A So, like | said, it's just an educated prediction of
the future care. So, it could be you need nore care, |ess care,
dependi ng on how he progresses, recomended pain managenent --

MR. VAN ETTEN. Just note ny objection.
THE COURT: Can you approach. | didn't hear.

(Wher eupon, a discussion was held at the bench)
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(Wher eupon, an on-the-record di scussion was held
chanbers)

THE COURT: GOkay. |I'll hear you objection,
Counsel .

MR. VAN ETTEN: Sure, Your Honor. There was a
general question about his opinion as to what future care,
and then he just said, and |I think he indicated projection,
he may need this, he may not need this, he may need nore, he
may need less, it all depends on his future condition.

| don't think that that is now giving a definitive
statenent as to a reasonabl e degree of medical certainty as
to what he actually needs for this plan. This has to be to
certainty and, in this particular field, he has to be able
to do sonmething that is nmore likely than not, which is not
what he had just said on the record. That's why | objected.

MR. VARGAS: | disagree. The question was with a
reasonabl e degree of nedical certainty. Do you have a plan
and he said yes.

THE COURT: The objection is overrul ed, Counsel.
In fact, it sounds |ike a question for cross-exam nation of
a W tness.

MR. VAN ETTEN: | under st and.

THE COURT: And he just set hinself up for that
questi on.

MR VAN ETTEN: | understand. | just wanted to
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make sure.
THE COURT: The record is nade.
MR. VAN ETTEN: Thank you, Judge. That's all
needed. Thank you.
THE COURT: You're wel cone.
(Wher eupon, testinony resumed in front of the jury)
THE COURT: (kay. The objection is overruled.
Q You may continue, Doctor
A So, first recomendation, cost of his nedications, the
di cl of enac, these anti spasm agents, cane to a cost of
approxi mately $50.00 to $100.00 a nmonth for a lifetine duration.
Pai n managenent office visits, cost of --
These are cash prices. Sone of you are aware of, when
I*'m maki ng these plans, that | just put the cash price, because
| don't know what type of insurance they may or may not have.
Pai n managenent office visits at a cost of $250. 00.
Ot hopedi ¢ spinal surgeon office visits at a cost of $500. 00,
once a year for a lifetine duration.
So, again, this is something that, as he woul d progress
in the future.
Possi bl e | unbar and cervical epidural steroid
i njections, cost of $1,200.00 per injection and a $2, 000. 00
facility cost for anaesthesia and the fluoroscopy and, you know,
up to three injections every two years. Again, depending on how

he does.

255
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For lifetime trigger point injections, at a cost of
$300. 00 per set of injections, up to one set of injections every
three nonths for a lifetinme duration, and then physical therapy
to help, any sort of a naintenance programonce or twice a nonth
to oversee and instruct his hone exercises; it's inportant, just
so that he doesn't cause any danage or anything to the hardware
in his back, at a cost of $100.00 to $150.00 a nonth, once or
twice, for alifetime duration.

He's a questionable candidate for a revision or
extension of his lunbar fusion surgery at a cost of $100, 000. 00,
whi ch woul d be facility cost, anesthesia and equi pnent cost, and
then just nonitoring of his condition with MR 's of the |unbar
spine at a cost of $1,300.00 every five years, lifetime
duration. MR of the cervical spine, cost of $1,300.00, every
five years, lifetime duration. X-ray films of the l[unbar spine
every six nonths, cost of $400.00 for a lifetime. X-ray filns
of cervical spine every six nondays, cost of $400.00 for a
lifetime. EMG studies of the upper and | ower extremties, cost
of $2,000.00 every five years for a lifetine duration.

And, then, again, as to the possible future treatnent,
he is displaying some degeneration of the joints proximal to his
fusion. So, there's something called a radio frequency
abl ati on, where the pain generating nerves to the joint, called
medi al branch nerves, you can heat themup so you don't need to

use steroid and it wll just denervate them so they're not
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conducting the pain signal anynore. This is purely for pain
control, it's not -- it's -- so, it's nothing dangerous if he
doesn't have it done, but it can really relieve the pain for up
to six nonths at a time, so he'd be a candidate for that. At
his last visit he was tolerating it, but we did discuss it and |
think it's something he would benefit fromas this condition
progresses. The cost for that is $2,000.00 for the procedure,
$1, 000. 00 for anesthesia services and then $2,500.00 facility
fee for the fluoroscopic guidance and that can be done every six
to nine nonths, depending on how fast the nerves grow back, and
then the same thing for the occipital nerves. In lieu of
putting steroid around the nerve, those can be abl ated too,
whi ch woul d | ast | onger and not expose you to the steroid,
whi ch, that can be done every six nonths as well, so, he would
be a candidate for that, since he responded well to the
i njections, which, you know, sane cost, at approxi mately
$2,000. 00 for the procedure and then $1.000.00 for the
anesthesia services and a $2,500.00 facility fee.

Q Are you aware that M. Rivera's diabetic?

A Yes, | believe he was diagnosed with di abetes
t hroughout his treatment, which was, again, a rationale to be
careful with steroid injections. Being diabetic does not
preclude you fromgetting steroid injections, it just needs to
be done in a supervised setting where we check the bl ood sugar

before. |If it's high, the procedure would be cancelled if
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they're getting steroid. But, epidural injections, steroid,
t here have been studies that show it doesn't cause nuch systemc
raising of the medication as it would be taking oral steroids,
and, again, it's done in a supervised setting to nmonitor it to
make sure it's safe.

Q And, Doctor, | want you to assune that the Plaintiff,
M. Rvera, testified that while he was working on March 15,
2018, a pipe, approximately twenty pounds, fell, striking his
head, causing himto twist his neck and fall to the ground. |
want you to further assune that in the follow ng weeks after the
acci dent, he was di agnosed with herniations at C4/C5, C5/C6 and
L5/S1. Do you have an opinion, with a reasonabl e degree of
nmedi cal certainty, as to whether the injuries to the neck and
t he back and the subsequent treatment you provided himis
causal |y connected to the accident of March 15, 2018?

MR. VAN ETTEN: Note my objection.

THE COURT: | just need the basis.

MR VAN ETTEN:. Based on the |ack of qualifications
as a pain and rehabilitative doctor to establish causation
based on the lack of the full history and the assunptions
bei ng nade, which is inconsistent with his records.

THE COURT: Overrul ed.

You may answer the question, Doctor.

A Yes. Wth a reasonable degree of nedical certainty, |

woul d find that his injuries and synptons are causally rel ated
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to the accident.

Q And, Doctor, do you have an opinion, wth a reasonabl e
degree of medical certainty, as to a future prognosis for M.

Ri vera?

A | would say his future prognosis is guarded. This is a
progressive condition that generally will get worse over tine.
So, it's just sonething that needs to be nonitored.

Q And why w Il it get worse?

A He's getting older. Like | said, the physics involved
Wi th putting nmore pressure on the joints and just, | believe,
his joints and body will age at a faster degree than if not
having the hardware in there.

Q Do you have an opinion, wth a reasonabl e degree of
nmedi cal certainty, as to whether his injuries are permanent?

A Yes, his injuries are pernmanent.

Q And, as far as the treatment plan you provided the
jury, that's within a reasonabl e degree of medical certainty as
wel |, correct?

A Yes.

MR VAN ETTEN:. Cbjection. Asked and answered.

THE COURT: Can you repeat your question?

MR. VARGAS: The treatnment plan he gave the jury,
that is wthin a reasonabl e degree of medical certainty?

THE COURT: I'Il allowit. It's a different

gquestion. Nowit's with a reasonable --
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MR VAN ETTEN. -- be able to get those in, so.
Ckay.
THE COURT: Now the question is within a reasonable
degree of nedical certainty. 1'Il allowit. Overruled.

Q And you said yes?
A Yes.

MR VARGAS. No further questions, Your Honor.

THE COURT: Do you need a break, Counsel?

MR. VAN ETTEN: | don't. | do need to |look at his
chart, though. | don't know about the jury or the witness.

THE COURT: We'll take a break so you can | ook at
the chart.

MR. VAN ETTEN: Thank you.

THE COURT: Five mnutes.

MR. VAN ETTEN. Thank you, Doctor.

THE COURT: Now we'll take five m nutes.

COURT OFFICER Al rise. Jury exiting.

(Whereupon, the jury exits the courtroom

THE COURT: You can step down, if you wish. Wen
we resume, | just need you back on the w tness stand.

(Wher eupon, the witness steps down fromthe stand)

(Wher eupon, the Chart of Dr. Gimmwas narked as
Plaintiff's Exhibit 18 in evidence, subject to redaction, by
t he Reporter)

(Wher eupon, the Spine Mdel was marked as
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(Wher eupon, a short recess was taken)
THE COURT: You can bring the jury down.
COURT OFFICER:  All rise. Jurors entering.
(Wher eupon, the jury entered the courtroom

THE COURT: You may be seat ed.

Ckay. You may inquire, Counsel, when you're ready.

MR. VAN ETTEN: Thank you.
CROSS- EXAM NATI ON
BY MR VAN ETTEN:
Q Good norning, Dr. Ginmm

A Good nor ni ng.

r)

Q First thing that happened for you with M. Rivera was

getting a referral fromDr. Kaplan, correct?

A Yes.

Q And, so, when you got that referral, you had Dr.
Kapl an's records available to you because you' re in the sane
of fice?

A Yeah, | had his first note available to ne.

Q Okay. And the first thing you and Dr. Kaplan do are
take histories, fair?

A Yes.

Q And that's inportant for you, as a treating doctor,
get a history fromyour patient?

A That's one of the aspects, yes.

to

261
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Q First thing you do, right, is you ask them questions
about what happened, why they're there and you go fromthere?

A Yes.

Q Ckay. And you woul d agree that getting an accurate
history is one of the nost inportant things, then, for you as a
treating physician?

A It's -- it's an inportant thing, yes.

Q Ckay. You have to treat your client's conditions that
he conpl ains of and you also have to do it in relation to his
overal |l medical condition, fair?

A Yes.

Q And, in this instance, you did not get a full history

fromM. R vera, correct?

A | would not agree with that.

Q Ckay. In your first note, does it list prior nedical
hi story?

A Yes.

Q Al right. Does it have the word diabetes there?

A Not at his first visit, no.

Q And, in fact, right at the end you were asked by M.
Vargas, and you're aware, that M. Rivera has diabetes, correct?

A Like | said, | became aware of his diabetes during his
treatment, | believe.

Q And can you show ne anywhere in any of your notes that

you mar ked that down?
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A | mean, it's just -- | was nmade aware at the surgery
center, because they would check his bl ood sugar.

Q In your notes, do you have it witten down anywhere
that he's a diabetic?

A ['mnot sure if | have it in nmy reports witten down.

Q And, so, in fact, even though steroids can be bad for a
di abetic, you adm nistered steroids to himw thout know ng he

was a di abetic, true?

A | believe he was -- did not becone aware that he was
di abetic until later on in his treatnent.
Q In fact, would that have been when the first surgery

was post poned, because they found that out?

A Yes.

Q And, still, even though they had to postpone a surgery,
you still didn't record that anywhere in your chart?

A | was aware.

Q And you indicated before about studies and doing
epi dural s under controlled circunstances where they woul d do
bl ood tests before, correct?

A They do a spot test in the surgical center, yes.

Q Do you have any records show ng any spot blood tests
bei ng done for M. Rivera by you?

A The surgical center is run by Surgicore, so, that's
their records. | don't get their records. The nurses do the

testing beforehand and report to ne.
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But did you ask themto do that spot testing?
Yes, they do it for all the patients that cone in.

But - -

O » O

A And if it conmes back above, approximately, 170, the
procedure i s cancell ed.

Q And, in this instance, if you're admnistering
steroids, can that increase a diabetic -- a diabetic's bl ood
gl ucose | evel ?

A Usual Iy, for approxi mately 1.5 days.

Q And did you speak to your patient before you gave him
and reconmended epidurals and say, hey, you're a diabetic, we
have to be careful about that?

A Once | becane aware of him being diabetic, yes, | would
always tell all ny patients to watch what they eat, check their
bl ood sugar and be aware. So, no sugars, no carbs for a few
days after the procedure.

Q | may not have been clear, then, in may question,
Doctor. You |earned about it, | think we've agreed, was right
around when the first surgery was going to be done, true?

A Yes.

Q And you had al ready adm nistered four epidurals before
that, true?

A Yes.

Q So, you never gave inforned consent to your patient

about the risks he mght have as a diabetic by taking steroids,
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because you didn't know, true?

A I'd have tow go back and --
Q well --
A | nean, | tell all the patients the risks.

Q Well, Doctor, what |I'mkind of confused with, you and
Dr. Kaplan both took histories and neither one recorded that on
the initial intake, correct?

A Yes, the patient was not aware of it.

Q And then the rest of your records never make a
recording of that, correct?

A | had discussed the surgery being postponed --

Q And at sone point --

A -- in connection to the issue.

MR VARGAS: (bjection. He's not letting him

finish his answer.

MR. VAN ETTEN. | thought he had finished, |I'm
sorry.

MR VARGAS. No, he was still talking.

MR VAN ETTEN: Well, | couldn't hear over the
sneezi ng.

THE COURT: Do we need a break? You all good,
Juror? It's nore inportant than choking. |It's allergies?

All right. Let me knowif you need a break. Yeah, yeah,
let's take a break. Sorry, guys.

COURT OFFICER: Al rise. Jurors exiting.
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(Whereupon, the jury exits the courtroom

(Wher eupon, an off-the-record di scussion was hel d)

THE COURT: Let me know when the jurors are ready.

COURT OFFICER:  All rise. Jurors entering.

(Wher eupon, the jury entered the courtroom

THE COURT: Al right. You may be seated. Don't
be afraid to ask ne for a break, okay? That's what we're
here for, okay?

| f the doctor can please finish his response to the
questi on.

A Yeah. | was just saying that | did make note of the
surgery being postponed.

Q And in that note for being postponed, you didn't say
because of diabetes?

A W -- I'mnot treating for diabetes. |'mfocussed on
his neck and his back.

Q Now, the day after Dr. Kaplan saw M. R vera, he had --
or M. Rivera actually went to a plastic surgeon that Dr. Kapl an
had referred himto, you're aware of that, Sr. Sieczka?

A I*'maware he was seeing a plastic surgeon, yes.

MR. VAN ETTEN.  Your Honor, may | get the records
fromthe plastic surgeon?

THE COURT: They're already in?

MR VAN ETTEN:. Yes, they're already in,

Defendant's A is in evidence.
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Q I"mjust going to show you, Doctor, Defendant's A in
evidence, Dr. Sieczka's records. Can you just, on her date of
treatment, April 4, 2018, just look at the note where it says
past medical history?

A Ckay. Previous treatnent for diabetes but stopped
taking netformn, as he had no new prescription. Denies
hypert ensi on.

Q Al right. So, then, a plastic surgeon knew to get a
history conplete fromM. Rivera and got one the day after Dr.
Kapl an about the diabetes, you would agree with that?

MR. VARGAS: (bjection. Form

THE COURT: What is the question again, Counsel?

MR VAN ETTEN:. | said, the plastic surgeon who
treated a day after Dr. Kaplan knewto get a full history
that included -- ultimately included diabetes.

THE COURT: Sustai ned.

What does he know about the plastic surgeon?
Q Well, Doctor, you would agree that that record fromthe

day after Dr. Kaplan saw M. Rivera confirns the diabetes, fair?

A | couldn't say that, no.

Q It doesn't have that recorded, that there's a diabetes
hi story?

A | don't know this doctor, | don't know what transl ator

t hey were using.

Q So, you're saying --
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A |"'msaying this record says that, yes, but I'm not
gonna confirmtheir --

Q Can | have the record back, please, then?

A Yeah.

Q So, you're not gonna confirmthat she |earned that he
had di abet es?

A Yes, her record says that.

Q Okay. Now, go back to your record again fromthe 10th,
pl ease. Ckay, and, in that record, you put in there, denies any
prior injures to the lunbar spine, correct?

A Yes, that's --

Q OCkay. And you didn't put denies any injuries to the
neck, just only the |unbar spine, correct, on that section right
t here?

A Deni es any history of neck pain.

Q ' masking, right there, where you said prior injuries
to the lunmbar spine, did you ask about prior injuries to the
neck?

A That's what | nean by denies any history of neck pain.

Q Now, M. Rivera cane to your firmon the referral of
his | awers, correct?

A | actually don't know that, but | -- it's possible.

Q Vell, there's intake sheets that your patients fill out
when they cone in, correct?

A Yeah.
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Q And you brought those in with the records you brought
in?
A | don't think the intake sheets are with these records.
MR. VAN ETTEN. And, may | just get the records
t hat were subpoenaed from his office, please, Your Honor?
THE COURT: Yes.
MR. VAN ETTEN: | believe these are Plaintiff's
Ni ne in evidence.
Q And that's the records that your office served pursuant
to nmy office's subpoena?
Ckay.

And t hat asked for the intake sheets?

> O >F

Ckay.
Q And did you include the intake sheets with the

subpoenaed records that were brought to court?

A | don't know. |'mnot --

Q [f I told you they're not there, would that surprise
you?

A | don't know. |'mnot in charge of records.

Q Ckay.

A | just work there.

Q Vel l, the intake sheet would indicate whether or not a
patient may have been referred to a law firm as opposed to
anot her doctor, fair?

A | don't know. | never view the intake sheets, because
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it's just insurance and that.

Q Well, aren't intake sheets where a patient tells you
what their problens are and they wite that type of infornation
down, they wite their weight, they have their prior nedical
history, they do things |like that on an intake sheet, correct?

A Qur intake sheets don't have that. | get that myself.

Q So, you only concern yourselves on maybe who they cone
and whet her or not, as you said, they have financial neans to
pay?

MR, VARGAS: njection
A | don't care. [|'man enployee.

THE COURT: Hold on a second. There's an
objection. Wen there's an objection, you have to wait
before you answer.

What is the basis?

MR. VARGAS: Form again, Your Honor

THE COURT: \What was the question again? |If you
don't renmenber, she'll read it back

MR VAN ETTEN:. Sure. Could you read it back for
me? | apol ogi ze.

(Whereupon, at this time the testinony was read
back by the court reporter)

THE COURT: Sustained as to form
Q Well, what is the purpose of an intake sheet then?

A | think it's their nane, address, whether they need a
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and everything and then |
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Like | said, | don't -- | don't get the intake

They're typing the
Usual ly it's just their address

go back and | have an assistant who

speaks Spani sh who woul d then start asking them questi ons.

Q
fair?
A
Q

to this incident,

acci dent
A
Q
injuries
A
Q
I nci dent
A
Q
I nci dent
years of
A
Q
I nci dent

A

OCkay. And then you record that into your reports,

| type them |'ma fast typer.

And the initial information you recorded, as it applies
was that M. R vera sustained a work-rel ated

on March 15, 2018, correct?

Yes.
fell

And you state piping material onto him causing

to his head, neck, |ower back and nose?

Yes.

And do you have any other recordings of how the

t ook place in that note?

No.

And do you have any other recordings of how the

took place in any of the other notes for the next five
treat ment ?

No. That is all | need.

And did Dr. Kaplan have any other history of how the
occurred?

| believe Dr. Kaplan only saw hi m once
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Q And that was on April 3rd?

A Hol d on, maybe he saw him-- let nme see. April 3rd,
yes.

Q And his notation was only that a water pipe fell onto
him correct?

A It says a water pipe fell onto him yes.

Q And there was no other factual information as to how
M. Rvera was injured, fair?

A Correct.

Q And Dr. Kaplan also noted that initial treatments were
at Mount Sinai Hospital, but you were not in receipt of those
records, correct?

A Correct.

Q And have you ever seen the records from Munt Sinai
Hospi tal ?

A | saw them qui ckly at sone point, yes.

Q Woul d that have been in preparation of this tria
appear ance?

A Yes.

Q Okay. Because you did, before you gave your plan,
review various records for the purpose of supporting your plan,
fair?

A Yes.

Q Okay. Because you drafted a report, correct?

A Yes.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Cross (Van Etten)

273

Q And, in that report, you state the records that you
revi ewed?

A Yes.

Q And that was in 2023?

A Yes.

Q And, in that report, you made no nention of Munt Sina
Hospital, correct?

A | don't know. | nean, let me -- | would -- generally,
these plans are made, | review the records that are made
available to me. So, if they weren't nade available to me at
that point, | could not have reviewed them

Q Okay. Well, the first record that you said you
reviewed is Dr. Kaplan's initial note, correct? That's on page
t wo?

A Revi ew of records, yes.

Q And then the next note, remarkably, is Dr. Sieczka's
report of April 4, 2018 where she lists the diabetes?

A Ckay.

MR VARGAS: (bjection. To formagain. He's
adding words |ike remarkabl e and he's just adding.

THE COURT: Can you rephrase, Counsel ?

MR. VAN ETTEN: Sure.

Q And the next note is Dr. Sieczka's April 4, 2018 note
that we just |ooked at that had the history of diabetes,

correct?
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A Yes.
Q And you nmeke no reference of the diabetes in your note
at that time, correct?
A Correct.
Q And, again, in that report, you made no reference of
the di abetes in 2023, correct?
MR VARGAS. (bjection. This has been asked and
answer ed now several tines.
MR. VAN ETTEN: |'m asking specifically as to the
report, for which he based his -- outlined his plan.
THE COURT: You al ready asked himthat.
MR VARGAS. He's previously asked if any of his
notes had di abetes and he al ready said no.
THE COURT: It's sustained as to asked and
answer ed, Counsel. Move on
MR. VAN ETTEN. Ckay.
Q Let's just junp ahead real quick before |I get back to
those records. Isn't it, in fact, true, sir -- | wthdraw that.

Are you aware that Dr. Weinstein testified on Friday?

A Yes.

Q Did you hear about any of his testinony?

A | mean, |'ve talked to Dr. Weinstein. W're friends,
so, | asked himhow it went.

Q Ckay.

THE COURT: That's not the question, right?
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Q Did he discuss any of his testinmony with you?

A No.

THE COURT: Doctor?

THE WTNESS: |I'mtrying to think of what we tal ked
about. | nostly asked --

THE COURT: Did you hear himtestify on Friday, yes
or no?

THE W TNESS:  No.

THE COURT: Move on

MR, VAN ETTEN. Al right.
Q | want you to assune that | asked Dr. Weinstein about

the issue of diabetes of M. Rivera and on three occasions he
coul d not remenber that until | told himthat the initia
surgery had to be cancelled, okay? | want you to assumne that
and | want to ask you one next question.

Isn't it true that you became aware of the diabetes and
the issue with your epidural usage after you | earned that we
retained a life care plan expert that said it was inappropriate
for you to be prescribing and treating with epidurals, due to
t he di abetic condition?

A | becane acutely aware of it then, but, ny treatnment
was very careful and we did not do many injections, only when
needed, after his diagnosis.

Q Okay. Now, let's go back to these records, which are

the -- would you agree those records that you reviewed are the
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foundation for your plan of future treatnent?

A No.

Q Vel |, because, during the course of treatnents, M.
Ri vera had nultiple diagnostic testing filnms, correct?

A Par don?

Q M. Rivera had multiple diagnostic testing filns,
correct?

A He's had nultiple, yes.

Q Ckay. And the only diagnostic testing filnms that you
refer to when you were preparing your plan were the initial
films from Kol b Radiology on April 7, 2018, correct?

A Those are the only ones nmade available to nme, correct.

Q So, you just talked to this jury and said one of the
reasons you do a plan is because of potential future
degeneration and other issues. So, you have to nmonitor the
patient, fair?

A Yes.

Q And during the five years in which you treated him he
went to Lennox Hill Hospital on and had over a dozen tests, are
you aware of that?

A No. They were not nade available to me and if | had
been aware | woul d not have requested to update his studies in
2021, | believe, that was denied.

Q So, were you aware that, postoperatively, Dr. Winstein

got x-rays of M. Rivera?
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A I mean, | know that Dr. Weinstein regularly gets
X-rays, because |I'mfamliar with his treatnment, but he -- they
were not provided to ne.

Q And don't you consult with Dr. Weinstein and refer him

patients?
A | do, yes.
Q So, all you have to do is say -- by the way, you said

you're friends; Joe, Joseph, whatever you may call him Can you
send me the records of ny patient so | can see how he's doi ng?
You can do that, right?

A | -- 1 can do that. | didn't get them

Q You never thought to go check on any postoperative
X-rays or MRI's or other tests of M. R vera, fair statenent?

A | didn't receive them no.

Q ['mnot asking if you received them You never
followed up with Dr. Weinstein and asked for them did you?

A No, because | was treating the patient.

Q OCkay. Well, you're talking about segnental disc
injuries, correct?

A Yes.

Q And x-rays could tell you if there's been any ware and
tear of the segmental disc, correct?

A That's one of the things that tell it, yes.

Q And you just nade projections about treatnents needed

for segnental disc issues, yet you' ve never gotten an x-ray,




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Cross (Van Etten)

278

you' ve never gotten a diagnostic testing filmto actually see if
that's happening, true?
A | was recommendi ng that they be done and they were done

and they would be eval uated --

Q Sir --
A -- by Dr. Weinstein.
Q | don't want to interrupt you. M question is not

about what Dr. \Weinstein was doing, because you, obviously, were
not following with him true?

A | mean, if sonething would come up. | mean, we have
nmultiple patients, so | don't get every patient's records.

Q Okay. But, in this instance, you prepared a report to
say that future plan of care was needed, but you didn't get any
of the additional diagnostic testing films, which m ght support
your opinion that there is segnental disc injuries?

MR. VARGAS: (bjection. Asked and answered now
several times, as well.

THE COURT: What's the question again?

MR VAN ETTEN: |'msorry?

THE COURT: What's the question again, Counsel?

MR. VAN ETTEN. | had asked the one question, he

did not answer it, so | tried to steer himto the answer |

was | ooked for, Judge.

MR VARGAS: No, he asked the question several

times about the diagnostic films.
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THE COURT: | want to know what the question is.
MR VAN ETTEN: |'msorry, Siobhan, can yo pl ease
do that for me? | apol ogize.

(Whereupon, at this time the testinony was read

back by the Reporter)

THE COURT: I'Il allowit. Overruled. If it was
asked and answered, ny apologies, | didn't hear it.
A I*'m maki ng a reconmendation that those would be hel pful
and they were done and, so, | think it was followed, ny

reconmendat i on

Q The plan that you prepared was in contenplation of this
litigation, true?

A It was -- | don't know what it's used for, because |
generally don't go to court, but I knowit's used, they exchange
t hem back and forth, for -- with the other attorneys.

Q You wote the plan and gave it to M. Rivera's
attorneys, correct?

A Yes.

Q And you were paid over a $1,000.00 to wite that plan,
correct?

A My office is paid and | don't think it's over a
$1, 000. 00.

Q $850. 00 to $1.250.00, depending on the plans, that's
what you usual ly charge, correct?

A Yes, | think that's -- I'mnot exactly sure, because
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I'mnot part of the finances. | just work there.

Q So, that plan was not witten on behalf of M. R vera
for his ongoing treatment, it was witten for his attorneys to
present to this jury, true?

A Yes. They asked nme for it.

Q And, in fact, you stopped treating himeighteen nonths
ago?

A I made a foll owp appointnent, but, yes, he had stopped
comng to me.

Q And | want you to assume, because you didn't recal
whet her you and Dr. Winstein tal ked about any of the substance
of his testinony, that he testified that he hasn't seen M.
Rivera in nore than three years and has no need to see him
unl ess sonet hi ng happens to the worsening of M. Rivera's
condition. Can you make that assunption?

A Ckay.

Q Wul d that be proper for an orthopedi c surgeon who does
surgery that is successful, not to have to see the patient
anynore, unless there's a problen?

A Yeah.

Q Yet, you made recomrendations for the orthopedic spina
surgeon to see M. Rivera every year, at least, right?

A | say for the future. 1t's an educated prediction, but
as, it gets worse, he nmay need nore treatnent.

Q In the future, as an educated projection, and you wote
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this on August 4, 2023, correct?

A Yes.

Q And, during that tine, there were no treatnents with
Dr. Winstein, correct?

A Correct.

Q So, your educated projection was w ong?

A For the time being, but this is asked for his lifetine,
not right now, for this very noment.

Q And you have no way of knowi ng that he will actually
need those, because you don't know that his condition wll
wor sen, correct?

A It's with a reasonabl e degree of nedical certainty that
his condition wll worsen with that hardware in his back, based
on ny past patients.

Q And didn't you state, in fact, that a nunber of these
recomrendations that are if the condition worsens, then he
becones a candi date for the various treatments?

A Yes.

Q OCkay. So, it is not a certainty, true?

A There's no certainties in |life, except death.

Q And being a candi date does not mean that the person
wi |l actually undergo the treatnents, true?

A True.

Q In fact, again, assume Dr. Weinstein may have di scussed

that, if, in fact, there would be a need at sonme point for
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future surgery, he and M. Rivera would have to talk about it,
di scuss the benefits and | ack of benefits, and whether or not
they go forward with it, true?

A Hence the need for a visit in the future.

Q But it would be the decision of Dr. Weinstein on future
surgery for M. Rivera, correct?

A Yes, doctor -- well, or whatever surgeon he's seeing.

Q And | want you to assune -- well, in fact, you don't
have to assunme that Dr. Weinstein testified on Friday that, on
page 209 of the trial transcript, | don't think he needs further
surgery right now.

A Yeah, neither do |

Q Okay. So, his surgeon doesn't think he needs future
surgery and doesn't think he needs to cone back, unless a
probl em devel ops, fair?

A Yes.

Q And, if no problemdevel ops, then a | unbar revision
surgery woul d not be needed, correct?

A Agai n, yes.

Q And, if no problens devel op, the use of a spinal cord
stinmul ator would not be needed, correct?

MR, VARGAS: (bjection. There was no nention of a
spinal cord stinmulator
Q You didn't testify to that when you were readi ng your

plan in?
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A No.
Q Did you delete various itens fromyour plan? You
didn't do all twenty six itens?

MR. VARGAS: (bjection to form

THE COURT: Did you withdraw your |ast question?
I'msorry, | haven't --

MR VARGAS:. You were here listening, weren't you?

THE COURT: Let's not go there. Cone on. He
wthdrewit? | just want to know if he withdrew his
question so | don't have to rule on the objection

MR. VAN ETTEN. No, |'mnot w thdraw ng the
question, because | don't know.

MR VARGAS. (bjection. It was not testified to,
so this question is conpletely inproper

THE COURT: Can | get the transcript? Do you have
it? Can you read back the question?

(Whereupon, at this time the testinony was read
back by the Reporter)

MR. VAN ETTEN: Sir, that's not fromDr. \Winstein.

THE COURT: Hold on a second. I'mstill ruling on
an objection, because you haven't wi thdrawn your questi on.

MR. VAN ETTEN. 1'Il w thdraw the question then,
Your Honor.

THE COURT: Perfect. Move on.

MR VAN ETTEN. Thank you, Judge.
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Q Doctor, let nme just junp ahead then. You had made,
originally, 26 recomendations of future care?

A Yeah, approxinmately a year ago, in August of '23.

Q Ckay. So, again, | may have then zoned out when you
were giving that laundry list of --

MR VARGAS. (bjection. Laundry list? Again, he's

addi ng.
THE COURT: Sustai ned.
MR. VAN ETTEN: Sorry.
Q | may have zoned out when you were giving your |ist of

possible future treatment needs. Did you elimnate sone of
t hose 267?

A Yes, | have nodified it, based on that he's doing well
a year later

Q Ckay. And when you nodified it, did you send a report
to M. Rivera's attorney?

A No. It's -- | just -- we just |ooked at the report.
There are things that | don't think he may necessarily need.
Again, it's an educated prediction and | took some things and
renoved them based on his current condition.

Q So, in August of 2023, you thought all these things
were going to be needed and then a little nore than a year |ater
you already started elimnating what you thought he needed a
year ago, fair?

MR VARGAS. bjection. Form
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THE COURT: What's the problemw th the fornf
MR VARGAS. | disagree with the formof the

questi on.

THE COURT: You don't like the question? 1It's

overruled. There's nothing wong with the question.

MR VARGAS:. (Ckay.

A Like | said, it's a fluid prediction, it's not a
perfect thing and, so, it's -- it can change. A year later, if
a patient's doing well, if he was doing poorly a year later,

then he may need greater treatment. So, it's one point in tine.

Q

Vell, you're aware, as well, fromeither this

litigation by preparing the report, or fromother matters that

you've testified on, that after you testify to cost, that an

econom st is going to cone into talk to the jury about your

projections, correct?

A

Q
A

Q
list,

known

Ckay.

You' re aware of --

|*ve never seen them but | know that they do that.

Ckay. So, since you were revising and shortening the
woul d you agree that M. Vargas and nyself shoul d have
about that and, possibly, their expert?

MR. VARGAS: (bjection. Wat the expert should

know. | nproper.

THE COURT: What is the question again?
MR. VAN ETTEN:. Sure.
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You are aware that the expert's gonna cone in, but
shouldn't M. Vargas, nyself and the expert know if you're
elimnating things he's already given us an opinion on?

A Ckay.

THE COURT: Sust ai ned.

I"'mtrying to rule on an objection.

THE WTNESS: | didn't know there was an objecti on,
"' msorry.

Q All right. Can you tell me by nunbers, then, which

ones you're taking out?

A Yes.

Q Sure.

A Eight, 11, 12, 13, 14, 15, 16, 17, and then 24.
Q 2472

A And seven.

Q So, 10 of the 26 itens are no longer -- you're no

| onger saying that you believe, at this time, he will need them
inthe future, fair?

A Fair.

Q Ckay. So, we just discussed, then, that at this point
he's not a candidate for a lunbar fusion, according to the
testinmony of Dr. Weinstein, and what you now know, right now,
he's not a candidate for -- | withdraw that. He does not need a
revision surgery right now, true?

A You nean today?
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Q Today.
A True.
Q And you don't know what -- whether he'll need it in six
mont hs, true?
A Tr ue.
Q Al right. You talked about MRI's, correct?
A Correct.
Q And MRI's are not nonitoring tests, correct?
A They can be.
Q Are they supposed to be?
MR. VARGAS: (bjection. He just answered that,
yes, they are. So, why supposed to?
MR. VAN ETTEN:. They can be.
MR VARGAS:. It's |like asking the same question
over again.
THE COURT: Can you explain your response to the
question?
How s that?
Ckay, explain it.
A Yes, in a patient who has symptons -- | would say they
are not supposed to be nmonitoring. If it's a patient that has
absolutely zero synptons, |ike a person who comes in off the

street with no synptons, you're not gonna do an MRl to nonitor

their lungs. Now, he has conplaints of pain still, albeit |ess,

after hi

s surgery. So, he's not an asynptonmatic patient com ng
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in off the street that we're just nmonitoring their back with an
MRI, he's a synptomatic patient who had a fusion and netal put
in his back. Now, it helped, but he still has synptons to this
day. So, | think an MR, as long as he still has synptons,
every five years, is reasonable. | think | would want it if |
had synptons with hardware in ny back. So, that's how ny
recommendation is made. Again, in five years he says |I'm not
havi ng any synptons what soever, then no, he wouldn't need it,
but | don't believe that to be |ikely.

Q Doctor, you and I net on one occasion previously?

A l.
Q If you don't recall nme, that's okay, | won't take
of f ense.
A | don't. | mean, actually, now that you mention it, |

do renmenber the same cadence of questioning a little bit.

Q Touche, Doctor. Touche.

A | remenber you were kind of nmean last tine, too.

Q Mean? Doc, you haven't seen nean.

A | did, nmy six-year-old this norning. | just |ooked at
her and she said, stop.

Q Doctor, there was a case, Louis Al nonte versus Pearson
Capital Partners, LLC and Congress Builders. It was tried on
July, part of the trial, on July 10, 2018 before Judge Catherine
King in Suprene Kings. M. A nonte was represented by a

handsome guy by the name of Chris Vargas and | happened to be




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Cross (Van Etten)

289

representing the defendants in that case and you gave testinony
about MRI's back then. Do you have any recol |l ection about that?
A | remenber Louis Alnonte. | wouldn't renenber ny
testi nony word-for-word, no.
Q I'mjust going to read you, real quick, on page 1,094
of the trial transcript, question --

MR VARGAS. (bjection.

Q -- line two --
MR. VARGAS: | have an objection, Your Honor. |
don't understand. |Is this for inconsistent statenent? Are

we just reading a statenent?

MR VAN ETTEN: It's an inconsistent statenent.

THE COURT: Yeabh.

MR VARGAS. | was just making sure.

THE COURT: That's the only reason to read froma
transcript.

Q Sir, and, question, you don't just go get MRI's to
check on people, there has to be a reason for it in order to
sends a person for an MR, correct?

Answer, yes.
MR. VARGAS:. That's not inconsistent. He just
testified, Your Honor, there has to be synptons.
MR. VAN ETTEN: That's for themto decide.
THE COURT: No, it's not.

You' re supposed to give ne a copy of the
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transcript.
MR VAN ETTEN: | e-mailed it to you, Judge.
THE COURT: 1'mon the record. You e-mailed it to

me? Did you give Counsel a copy?

MR. VAN ETTEN: He has it. He was on that trial.

MR. VARGAS: | don't have it. | was on that trial,
t hough, that's correct.

MR VAN ETTEN: | did bring an extra.

MR. VARGAS:. Thank you.

THE COURT: \What is the nane of the case again?

MR. VAN ETTEN. Alnonte, A-L-MONT-E

THE COURT: |'mlooking for the transcript. |
don't know if it is an inconsistent statenment, | didn't
hear, but it's not for the jury to decide, let's nmake that
clear, all right?

If you're reading froma prior transcript, | have
to rule on whether | believe it's inconsistent and only then
you can ask the question. So, can you just read it back?
Read it back.

MR VARGAS: May we approach, Your Honor?

THE COURT: You can and you tell me if you still
have an objection.

MR VARGAS:. | do.

THE COURT: (kay.

(Wher eupon, a discussion was held at the bench)
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(Wher eupon, an off-the-record di scussion was held
I n chamnbers)

THE COURT: The objection is sustained. The
portions of the transcript read on the record are stricken
fromthe record.

Move on.

Q Let me ask you this then, Doctor, would you agree,
then, that if a patient has no active change in condition, there
is no need for an MRl to be done?

A An active change in condition? | nean, | think it
woul d be patient dependent, but if they' re asynptomatic and
there's no worsening, an asynptomatic patient with no synptons,
yes, | don't think they would need an M

Q But the question |I'masking, sir -- you're famliar
with the National Acadeny of Medicine, the Heal th and Medicine
Di vi si on?

A | -- I don't -- 1 guess. | wouldn't say I'mfamliar.

Q Vell, you're not famliar? Okay. Page 1, 104.

Question, and are you aware of the national Acadeny of
Medi ci ne, the Health and Medicine Division?
Answer, yes.

A |'ve forgotten in these seven years, then

Q And do you ever read their articles to update on things
you need to know as a physician?

A | read various articles every year. | couldn't tell
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you right nowif | read any articles fromthemright now, after
the | ast seven years.

Q Again, line twelve. Gkay. Do you ever read any of
their articles, treatises or witings that they put out to
pronote better medical care for patients?

Answer, vyes.
Does that refresh your recollection that you have done
t hat ?

A That was a long tinme ago. | mnust have renenbered it
then and |'ve read various articles. | couldn't tell you every
publication |'ve read.

THE COURT: Counsel, when you say page 104, is --
MR VAN ETTEN:. 1, 104.

THE COURT: 1, 104.

MR. VAN ETTEN: M bad, Judge. | wasn't clear.

Q And are you aware that they recommend agai nst getting
MRI's to check on the status of a patient?

A Ckay.

Q So, and would you then agree, if there's no change in
condition of M. Rivera, he wll not need MRI's in the future?

A He's not having synptoms, correct.

Q Ckay. And when Dr. Weinstein testified, I want you to
assune that he said that when he last saw M. Rivera, the
original strength | oss was no |onger there, his strength had

returned fully. Wuld you agree with that?
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A Yes.

Q And that the sensation deficits were no | onger present.
Wul d you agree with that?

A Yes.

Q And the ridicular synptons were no | onger present and
there was just sone occasional axial pain in the area?

A No. He talked to ne about ridicular synptons at ny
nost recent visit and | was still able to elicit with the
provacative maneuvers sone ridicular synptons. Again, relying
on his discussion.

Q And when you say elicit, that's when you were tal king
bef ore about you nove things and then you have to rely on the
patient's subjectively to tell you if they're feeling pain or
restriction, fair?

A Yes.

Q So, that's a subjective conplaint by hinf

A That's a subjective conmponent of an objective test.

Q And when Dr. Weinstein had | ast saw hi m and done those
tests, he didn't have those subjective conplaints. You would
agree wth that, if that was Dr. Weinstein's testinony?

A If that was his testinony, yes.

Q Ckay. So, now | lost track. Sorry. And then, of your
recomrendati ons, you al so recommended both the | unbar and
cervical spine, correct?

A Yes.
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Q And, right now, you just said before, a couple mnutes
before we took our break into the back roomthat, in five years,
if there's no change in condition, then you would not be making
t hose recomendati ons, would that be fair?

A Yes. |If he's stable then --

Ckay.
-- you don't do stuff if he's doing well.

And the sane would apply for x-rays, then, correct?

> O >» O

X-rays? Again, if he's having synptoms, then you want
to nmonitor the hardware to | ook for |oosening.

Q But when have you x-rays, you're subjecting your body
to radiation, correct?

A It's -- one x-ray isn't tremendous radiation.

Q But you don't want to do it if you don't have to, fair?

A If he was asynmptomatic, but if | had hardware in ny
back, | would want to do one x-ray, once or twice a year.

Q You're friends with Dr. Weinstein, but you have al so
met him obviously, professionally, correct?

A Yes.

Q You nmake reconmendations and referrals to himfor
patients such as M. Rivera, correct?

A Yes.

Q So you trust his judgnment?

A For the nost part, yes.

Q

You trust his surgical skills?
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A Yes. | think he's an excel |l ent surgeon, yes.

Q So, if he does a surgery and says it is successful, he
thinks the patient got the optimal relief and he doesn't believe
he needs to see the patient again unless there is a worsening of
the condition, you would agree that that is a proper course of
treatnent for M. Rivera?

A Yes, if it's not worsening. Then he needs to be
followng up with pain nanagenent.

Q OCkay. And that if Dr. Weinstein then said ny
instructions to himis | don't need to see you anynore unl ess
you have a problem then, please, come back to me. |Is that
proper means of treatnent for an orthopedic spinal surgeon?

A That's fine.

Q Ckay. And, so, for three years, M. Rivera has not
gone back to Dr. Weinstein. So, we can assune his synptons have
not gotten worse, correct?

A Right. |1've been treating himup until the end of [|ast
year and | didn't reconmmend it.

Q Ckay. And you al so nade recommendations for EMG s
nerve conduction studi es?

A Yes.

Q And you' ve perforned how nany in the |ast seven years
on M. Rivera?

A | performed one on the upper and |lower, | requested to

perform additional, but they were denied. So, due to resources,
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we weren't able.

Q Ckay. So, there's only been one in seven years and
that was before the surgeries, correct, when you were first
| ooking to find out what was goi ng on?

A Yes. | think another one would be hel pful, but we had
not been able to do it.

Q Well, EMa are usually done by specialists in the
el ectrodi agnostic field, you would agree with that, right?

A They' re done usually by people who are in ny field of
physi cal nedicine rehabilitation or neurol ogy.

Q But you're not certified in doing electrodiagnostic

tests, correct?

A Right. [|'mlooking for basic radicul opathies. |'m--
i f someone's comng in needing -- looking for, like, Lou
Gehrig's disease or neurologic issues, then, | refer themout.

Q And, actually, you nentioned just then before you said
neurol ogi sts do those tests, correct?

A Some neurol ogi sts, not all.

Q And when M. Vargas asked you to tell the jury about
the plan you had for M. Rivera on that first visit, you read
out various portions of your plan. Did you read the jury the
entirety of your plan?

A The first visit?

Q Yeah.

A | don't know.
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Q Ckay.

A He had a head injury and, so, | was recomrendi ng
neur ol ogi cal eval uation

Q Correct. You didn't tell the jury that, correct?

A No, because | was discussing his neck and his back.

Q OCkay. Well, a neurologist can | ook at both the neck
and the back as well, too. Don't they |ook at nerve injuries?

A He was specifically due to the head injury.

Q Ckay. And you nade that recommendation in that report
and a dozen or nore reports going forward, correct?

A Ckay. Yes.

Q Yes? And who did you refer himto?

A | believe it was likely -- I"mnot sure if | referred
himto a specific doctor or if | gave hima script saying you
need to find a neurol ogist.

Q Well, are you aware that your records show no
i ndi cation that he ever saw a neurol ogist, fair?

A Ckay.

Q And are you aware that, during the course of this
litigation, we've never |earned of the identity of any
neurol ogi st that have ever treated him are you aware of that?

A Yeah. His head injury got better. Hi s headaches got
better.

Q Well, if you gave him-- well, he got better? You said

he had headaches, right? You were treating himfor headaches?
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A | gave himinjections for his headaches.

Q So, did you do anything to followp to make sure you
took that script to go to see a doctor that you were
recommending himto go to?

A | did not, as he was not conplaining of the issue as
nmuch and we were actively treating the headaches properly.

Q When you nade the reconmmendation for the neurol ogist,
that was to give himoptiml care, fair?

A Yes.

Q And that's your plan in the future, to give optinma

care?

A Yes. | don't feel he needs to treat with a neurol ogi st
any | onger.

Q Yeah, | understand that, but when he was actively

treating imediately after the incident, you thought he needed
to go to a neurologist and he didn't, even though you gave hima
script, true?
MR VARGAS. (bjection. Asked and answered severa
tinmes. It's repetitive.
THE COURT: Can you nove on, Counsel? 1It's
sust ai ned.
MR. VAN ETTEN: Sure.
Q My point is, sir, you gave your patient a script and
made a recommendation and he didn't fulfill it. These

reconmendations in your report --
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MR VARGAS. (bjection. Same question.
MR VAN ETTEN: I'masking it as a foundation, Your

Honor, to ny next question. Can | finish the question?

THE COURT: [I'mwaiting for you to finish. |'mnot
listening to him
MR. VARGAS. Sorry.

Q Doctor, you gave your patient a reconmendation to see
anot her physician and a script and he did not fulfill it. The
recommendations in your plan, did you give these to M. Rivera?

A [ n which plan?

Q The plan that you just tal ked about with all these
future treatnents.

A | mean, | have discussed -- | nean, he's either
received or -- yes, we've discussed -- yeah, we've tal ked about
all those; the ablations, the adjacent |evel or adjacent |evel
facet, we've gone over trigger points, we' ve discussed cervical
epidurals. | would say we've tal ked about all those treatnents.

Q And he has not had any abl ati ons, true?

A No, he -- as | said, he doesn't need themright now.

Q And you can't project into the future that he wll need
them correct?

A | can give an educated prediction, based on nmy training
and treatment of other patients Iike him that, as it
progresses, these are treatnments he --

Q And, again, you said, if synptons persist, he becones a
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candidate for, not that he will actually go forward and do those
treatments, fair?

MR. VARGAS: (bjection. This has been asked and
answered several times as well.

MR. VAN ETTEN. This is on radio frequency
abl ati on, which had not been --

MR VARGAS. On all the treatnent plan, he was
asked that question, as needed, and he has answered it
several times. He's just not breaking it down to each one.

THE COURT: Sustained, Counsel.

Q Vell, sir, ultimate choice, you woul d agree, for going
forward with any nedical treatment, is the patient's?

A Par don.

Q U timate choice, going forward with any nedica
treatnents, that is the patient's choice, correct?

A Shoul d be, yes.

Q Ckay. And the patient hasn't seen you for eighteen
mont hs, correct?

A Yes. | believe he's been treating with another doctor,
cl oser to hone.

Q ['ll get to that too. And he hasn't treated with Dr.
Weinstein for three years, correct?

A Correct.

Q Ckay. So, the projections on pain nmanagenent that you

tal ked about, those costs have not been incurred in the answer
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nont hs since you' ve seen him fair?

A | don't know. | know he's been being treated.

Q Interesting thing that you just raised about treating
sonmeone locally, correct? You're aware that M. Rivera lives in
t he Bronx?

A Yes.

Q And when he first started treating with you, he lived
in the Bronx, correct?

A Yes.

Q And, in order to get his initial physical therapy, he
woul d travel all the way fromthe Bronx to your offices in
m dt own Manhattan, correct?

A | guess. | haven't |ooked at it, but, yes.

Q You have physical therapy treatnent records in your
of fice notes, too?

A Yes, he was -- we have -- we offer physical therapy as
a service to patients if they --

Q And, are you aware, in his location, he lived wthin a
few bl ocks of Lennox -- I'msorry, Lincoln Hospital?

A Yes.

Q And there are many, nmany physical therapy centers right
in the area of Lincoln Hospital in the Bronx?

A They may not -- again, | don't remenber. | don't know
if he had any type of resources that those places would take.

So, we will offer it for patients w thout insurance, so that




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Cross (Van Etten)

302

they can start therapy sooner, rather than latter, while they
wait for it. So, oftentimes, patients choose our therapy, but |
woul d say only a few percentage of patients will use our therapy
location and it's usually out of need.

Q Vell, sir, if a personis in any type of significant
pain, wouldn't it be easier for himto treat |ocally, rather
than to have to travel into New York City all of the tinme?

A It woul d depend.

Q Well, are you aware, though, at tines, that, in order
to go treat in your office, M. Rivera would get car service
fromhis attorneys?

| -- you're telling me now, so, okay.

Q Well, don't you have various recordings in your notes
that he came to treatnents via car service?

A Yes. | didn't know where he was or how he was getting
that, | just said he was driven to his appointment and --

Q And, doing this, did you tell himthat it would be best
for himto treat wth your offices and your physical therapists
because he was coming to you on the referral of his attorney?

A Absolutely not. M office staff, they laugh at ne,

because | usually will -- | don't sell our therapy --
Q Now - -
A --and | tell themto go, where it's convenient or

able, but to make sure they're doing real therapy, because,

that's the other thing, sone of these places where the patients
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go in, they slap themon the table and put el ectrodes on them
and heating and then they never touch them and they don't have
them do any active exercises or anything Iike that and then they
bill themfor all the -- everything, and the patient wll say,
oh, 1've been going to therapy for six nonths and | find out
that they' ve gotten none. So, sonmetimes it's better when they
gi ve actual workouts and stretching, rather than just nodalities
where they just put themon a table.

Q And those nodalities where they just put themon a
table that you just discussed, with a little bit of
el ectro-stimlus and massage, that would be palliative care,
correct?

A That can be hel pful, but, yes, that's not healing.

Q Isn't that what that's described as, that's palliative

care? You know that as a rehab physician.

A That' s not physical therapy.

Q ['mnot saying that. | said it's palliative care.

A Yeah. |'mnot saying it doesn't feel good.

Q Isn't that what you said he's doing nowis palliative?
A He's getting -- he needs to nmaintain his range of

notion, he needs to maintain his endurance, he needs to maintain
his strength, but, he also needs palliative treatnent.
Palliative care can enconpass physical therapy. It's just
nmeani ng he's not getting surgeon right now, he's not getting

anyt hi ng maj or done, he's just getting ongoi ng nmai ntenance
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t reat ment.

Q And he does honme exercises for that maintenance,
correct?

A Yes.

Q And, as we saw, the strength had returned to where it
was before, correct?

A Yes.

Q Are you aware that he does work where he hel ps cl ot he

A | -- I"mnot aware of that.

Q Are you aware that he does work where he hel ps feed

A Wonderful . Good.

Q Are you aware that he goes out and hands out flyers and
stuff like that?

A That's -- I'mglad he's keeping active.

Q Al'l these things are active things, which will help him
in the future, fair?

A Absol utel y.

Q Gotcha. But when you neke this plan -- by the way, you
first started seeing M. Rivera as a treater, correct?

A Yes.

Q Ckay. And then the plan you are making was for, as we
said, the purposes of litigation, correct?

A Yes.
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Q OCkay. And you are aware of that distinction, correct?

A | mean, | actually -- | nmean, | only view nyself as a
treating physician. | offer coming in for testinony as a
service, but, | wuld say that they both nesh together in

treati ng someone who's injured.

Q Were you aware that?

A | didn't think that's there's a distinction.

Q Do you not think that's a conflict of interest?

A No.

Q Are you aware of AMA code of ethics as it applies to
conflicts of interest?

A | could not read it off -- | don't think I've probably
read it, no.

Q Are you aware of the Stark Law or physicians
self-referral |aws?

A Sonething with Medicare.

Q But, are there | aws where they preclude physicians from
providing treatnents that are not inmmediately necessarily?

MR VARGAS:. (bjection, Your Honor.
THE COURT: Sustai ned.

Q Sir, when you make this recomendation for these
trigger points, the other injections, those recomendati ons will
ultinmately financially benefit your firm because he's gonna
come to you for those treatnents, true?

A He can. |1'mnot sure where he's going. These are just

305
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a recommendation. If he comes to treat with ne, I'd love to
treat himand they would, the office would, get paid. [|'man
enpl oyee there. They nake ny schedul e.

Q So, then, only Dr. Kaplan would benefit, not you?

A Again, | enjoyed treating Norman, because he got
better. So, | would welcome himin and, if he needed these
treatnments, |1'd be welcome to provide themto --

Q Sir, you're not a certified |ife care planner, are you?
A No. These are just future nedical costs. |I'mnot a
l'ife care planner.
Q And you're only board certified in physical medicine
and rehabilitation, correct?
A Yes.
Q You're not a vocational rehab expert?
MR. VARGAS: (bjection. W went over the
credenti al s.
THE COURT: That is the job he does for cross. |Is
it ask and answered?
MR VARGAS:. Asked and answered, yes.
THE COURT: Onh, okay.
MR. VARGAS: Because he nentioned what he was board
certified in.
THE COURT: | don't renenber.
But, Counsel, did you already ask this?
MR VAN ETTEN: No, | have not, yet. You told ne
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it was for cross.

THE COURT: That was during direct and that's why
we saved it for cross.

MR, VARGAS. W went over the CV, he objected to
hi m whet her or not he was an expert --

THE COURT: That was during your direct, correct,

Counsel ?

MR VARGAS: Correct.

THE COURT: And | told himto save it for cross.
MR VARGAS:. (kay.

THE COURT: So, let himcross the wtness.

MR. VARGAS. Sorry.

THE COURT: Continue, Counsel .

Qbj ection overrul ed.

MR. VAN ETTEN: Thank you.

Q You' re only board certified in physical nmedicine and
rehabilitation, correct?

A Yes.

Q And we just said, you're not a life care plan expert,
you're not a vocational rehabilitation expert, right? You're
not certified as a vocational rehabilitation expert?

A | nean, vocational rehabilitation -- physical medicine
and rehabilitation enconpasses sonme treatnent as sort of, we
viewin our field, as field of function, trying to get people

back, but, no, I'mnot certified in any vocational, but it is
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part of physical nedicine and rehabilitation.

Q And, so, basically, in this instance, you were seeing
M. R vera as his pain managenent doctor, true?

A Yes.

Q And you primarily provide pain relief to patients
before surgery, correct?

A Before and after.

Q But, the after is only if the surgery doesn't work,
correct?

A | would say -- | would say, nore often than not, |
rarely have a patient that | don't treat after surgery, to some
extent.

Q Ri ght.

A Because, if he's successful, he's not back to nornal
and still has limtation and still has metal in his back.

Q He' Il always have the netal in the back. Nobody's
di sputing that, correct, Doctor?

A Unl ess, | mean, people, at tines, have gotten it taken
out, but, no one's recomendi ng that.

Q Now, forgetting for a second -- in this instance,

t hough, the treatnents have decreased, because, as you just said
a couple mnutes ago, he had been getting better, correct?

A Yeah. A lot of times in surgery, as | discussed in ny

original -- earlier, you get an inprovenent with the surgery and

then, over -- so, it's kind of like, you' re doing well and then,
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as you age and the effects of having the hardware in your back
progress, you sort of age at a faster rate and, so, then you'l
start to have problens |later down the line. Again, it's an
educat ed prediction.

Q And you had tal ked before about, with the EMcs and
identifying the nerves, that was the purpose of the surgeries
with Dr. Weinstein, was to address the nerves that there had
been an i npi ngement on, correct?

A Yes.

Q And, once that surgery is done, that is to relieve the
pressure on the nerve?

A Yes.

Q And, so, if all goes well, as Dr. Weinstein has
nmentioned, that would put M. Rivera in a better position,
correct?

A Yes, but then --

Q Thank you.

MR, VARGAS. Wiit, wait.

MR VAN ETTEN: He answered it. [If he wants to
explain --

MR. VARGAS: He had nore to say and he's cutting

hi m of f.

MR. VAN ETTEN: He's starting to pull up a nodel.
| didn't ask himto | ook at the nodel.

MR VARGAS. He can object when he starts
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expl ai ni ng.

THE COURT: What is the question?

MR VARGAS: Ms. Lyons, can you repeat the
questi on?

(Whereupon, at this time the testinony was read
back by the Reporter)
Q And t he answer was?
A | was saying yes, initially.

MR. VARGAS. Was there anything el se?

THE WTNESS: | was gonna say but, and then | was
i nterrupted.

THE COURT: Yeah, we don't like buts in the
courtroom just because "but" can lead to a |ot.

Did you finish the response to your question? W
prefer a yes or no.

MR. VARGAS. You had, but, what? Did you have
sonmething el se to say?

THE WTNESS: | did, but | don't need to --

MR VAN ETTEN. Ckay. Thank you.

THE WTNESS: | had sonething el se to say.

MR. VARGAS. Can the witness say what he had to
say?

MR. VAN ETTEN: He can ask on redirect.

MR VARGAS. He interrupted, that's what ny point

was. |If he didn't Iike what he had to say, he can object

310
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and it can be stricken, but he didn't wait. Instead, he
Interrupted him

THE COURT: Yeah, and we can resunme after |unch, so
he can ask all the questions and give a |ot of buts.

Move on.

Q Sir, in fact, there are tinmes when injuries to the
spine can be degenerative and tines traumatic, would you agree
to that?

A Yes.

Q And, so, that purpose for that surgery was to repair

the conditions, whether they were degenerative or traumatic,

fair?
A Yes.
Q Getting close. | did not ask you about the epidurals.

Agai n, even though Counsel will be nmad at ne, the epidurals, if
there is no change in condition, there would be no need for
epidurals in the future, you would agree with that?
MR VARGAS. (bjection. Same grounds as before.
He asked about the entire plan, sane question. He's now
breaking it down to each nunber.
THE COURT: Sustained. Asked and answered. That's
all 1 need.
MR. VAN ETTEN. Ckay.
THE COURT: | remenber the epidural question.

Q Now, the nunbers that you gave, just in general, where
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you tal ked about you | ooked at an outside source, correct?
A Yes.
Q Ckay. And the rates that you quoted, for the past
seven years, you've been getting less than rates that you

quot ed, correct?

A It depends on -- | nean, for the nost of them yes, |
think we've -- for -- in general, yes, we get -- or, actually,
sone of themfor -- ny cost is the same for sonme. It depends on
t he nunber.

Q Ckay. A lot of themwere less and that's because you
t ook cash val ue and cash value is higher than in a circunstance
like M. Rivera's when he had a work, on-the-job, injury,
correct?

A Yes.

Q Ckay. So, you don't know what the circunmstances m ght
be in the future if, the big if word, if those treatnents are
needed in the future, fair?

A Yes.

Q Al right. Let me just go real quick here.

MR VAN ETTEN:. | have copies for you, as well.

Q Al'l right. [I'mgonna show you two docunents that have

been marked Defendant's C and D for ID.
Ckay.
Q Do you know what those docunents are?

A It's a --




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Cross (Van Etten)

313

Q Just, do you know what they are? |'mjust asking you
that one yes or no, because we have to be careful here.

A | know the nunbers. 1've seen it in -- the G4, | know
what that is, but | actually don't know what it is, but --

Q I's that a docunent that both you and Dr. Kaplan signed
of f on?

A This is the information fromthe intake that the office
woul d put in the conputer, but, | never signed anything rel ated
to this.

Q Can you | ook to page four?

A Yeah. So, | nean, that is not -- yeah, so, this --

THE COURT: You can't testify to what's in the
docunent, because it's not in evidence.

MR VAN ETTEN. [I'mjust asking. I'mtrying to set
the foundation. That's why, if it's the docunment, he signed
it and he knows what it is.

A Yeah, it's the C 4.

Q Right. And is that a docunent that you prepared in the
regul ar course of business while treating a patient |ike M.
Rivera, whose been injured in an on-the-job accident?

A Yeah. M office prepares this.

MR. VAN ETTEN: | offer that into evidence and it's
been redacted by our office.

MR VARGAS:. | object.

THE COURT: It's not comng in. Wy would it conme
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in? Let's nake a record.

| think we have to bring him back after |unch,
because, | mean, it's already 12:38. W only have ten nore
m nutes and you have a lot of redirect.

THE WTNESS: | need to nmake some arrangenents.

THE COURT: We'll talk about it.

THE WTNESS: Gkay. M kids and ny office and ny
patients.

(Wher eupon, an on-the-record discussion was held in
chamber s)

THE COURT: So, what is it that you have there?

MR VAN ETTEN:. Sure. These are C-4 reports that

are the initial report of the doctors, Ginmmand Kapl an

that they submtted to Wirker's Conpensation. |[|'ve redacted
out all the references to -- 1've redacted all the
information that says Wrker's Conpensation. It's being

used for limted purpose of sone of the diagnosis or
conpl aints that they referenced.

THE COURT: Al right. Let me ook at them

MR VAN ETTEN. Ckay.

THE COURT: \When you say G4, you have to tell me
it's a Wrker's Conp form

MR. VAN ETTEN. Yeah, well, | didn't want to say
Worker's Conp, that's why | asked himto be careful. W're

not supposed to technically let themknow that Wrker's Conp
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been paying, that's why | was being careful.

THE COURT: (kay.

So, what's your objection, Counsel?

MR. VAN ETTEN. The Worker's Conp docunents. |
don't want to bring in Wrker's Conp into this at all. They
have a whol e chart.

THE COURT: Right.

MR VARGAS. They have a whol e chart of everything.

MR. VAN ETTEN: These are records that are in their
file that was sent into court that's in evidence.

MR. VARGAS: And they're subject to redaction

THE COURT: Right. Wen are you going to let ne
tal k, Counsel ?

MR. VARGAS. |'m sorry.

THE COURT: Look, the doctor's report cones in
evi dence.

MR. VARGAS. These aren't reports, though. These
are made for Worker's Conp. He has his own separate reports
in his charts. Those | have no problemwth.

THE COURT: He just laid the foundation.

MR. VARGAS: He said his office prepared them
first of all.

THE COURT: That's the problem His office
prepared them

MR VARGAS. | object to them |If you want to |et
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themin, Your Honor, then -- but | think it's inproper to
| et the Wrker's Conp docunments cone in.

THE COURT: Not if the doctor's office who's
testifying just said they prepared it.

MR. VARGAS: Well, of course they prepared any
Worker's Conp docunent for the doctor to fill out to
prepare, that doesn't nean every Wirker's Conp docunent
comes in.

THE COURT: Subject to redaction, | don't see why
not .

MR VARGAS: (kay.

THE COURT: Especially if they're inconsistent.

MR VARGAS:. They're not inconsistent, that's the
ot her probl em

MR. VAN ETTEN. I'I] --

THE COURT: That's why he wants themin, obviously.
| mean, |'massuming that's why he wants themin. | haven't
read them but | --

MR VAN ETTEN:. It's very quick, three questions.

THE COURT: It's subject to redaction, because we
can't have the Wrker's Conp board information on it
regardi ng i nsurance, but, who signed it? It's his office.

MR. VAN ETTEN. Both of themsigned it and Dr.
Gimmsigned it.

THE COURT: Yeah. Your objection is overrul ed.
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(Wher eupon, testinony resumed in front of the jury)

THE COURT: I n evidence, subject to redaction, the
obj ection is overrul ed.

How much | onger do you have, Counsel ?

MR- VAN ETTEN: I'mtrying to get it done, like, in
ten mnutes, if | can, Judge. I'mreally trying to get to
it done.

THE COURT: We don't have ten m nutes.

MR. VAN ETTEN: Then | won't get toit. Let ne
finish with this and then, if you want to break --

THE COURT: Yeah. Okay. Finish your thought on
this one.

Q Doctor, | ook at either yours or Dr. Kaplan's report on
ei ther page, | believe it's two.

A Ckay.

Q And, in this report, based on the exam nation that was
done, did you not say that M. Rivera had psychol ogical injuries
fromthis accident?

MR VARGAS: (bjection. Wat does this have to do
with anything? There's no psychol ogical claimhere.

MR. VAN ETTEN: Exactly.

THE COURT: But he's not an expert on that or in
that field.

MR. VAN ETTEN: This is the basis.

THE COURT: Yeah, we're definitely taking a break
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and saving this objection to make a record and you're gonna
talk to Counsel about your availability, because you have to
cone back. I'Il see everyone at two. Have a nice lunch
everyone.

COURT OFFICER Al rise. Jury exiting.

(Whereupon, the jury exits the courtroom

THE COURT: Two p.m and we'll discuss this
obj ecti on.

MR. VARGAS. Your Honor, just real quick.

Are you going to be able to be here in the
afternoon or are you going to have to come back a different
day.

THE WTNESS: | need to see. One, | have to --
have patients that | can see if | can nove and | have to
pi ck my kids up.

THE COURT: Figure it out. Figure it out and we'll
know by two o' cl ock.

MR VARGAS:. If he's not here, we'll put the
Plaintiff on. | just want to know what the contingency plan
I'S.

THE COURT: If he's not available, we'll conme back
and, of course, put in the Plaintiff.

MR VARGAS. And Wednesday, would that be an
option?

THE WTNESS: | think |I just need to nmake sure ny
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wi fe can get the kids at three and I wll tell you an answer

to that.

MR, VARGAS:. | know, but, if need be Wdnesday, so

we can |l et everyone go --

mor ni ng.

THE WTNESS: | think | should be able to, yes.
MR VARGAS:. Thank you, Your Honor.

THE COURT: \Which Wednesday?

MR VARGAS. This com ng one.

THE COURT: You have the plastic surgeon in the

(Wher eupon, an off-the-record discussion was hel d)
THE COURT: See you at 2 p.m
(Wher eupon, a lunch recess was taken)

(Wher eupon, the follow ng was recorded by Senior

Court Reporter Rene Scott)

319
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AFTERNOON SESSI ON
THE COURT: What | said on the record is the
obj ection that remained outstanding, | was going to address

after lunch.

MR. VAN ETTEN. Ckay.

THE COURT: The objection is overruled. The
report is comng in.

MR VARGAS. (Ckay.

THE COURT: Everything in the report is comng

MR VARGAS. (kay.

THE COURT: Your doctor laid a foundation.
don't see how it doesn't go in. You could do what you have
to do on redirect.

MR VARGAS. (kay.

COURT OFFICER Al rise. Jury entering.

(Jury enters courtroom the follow ng
occurred:)

THE COURT: Good afternoon.

THE JURORS: (Good afternoon

THE COURT: Hopefully, after lunch, we all fee
better. | know | do.

You may continue with your cross, Counsel

MR VAN ETTEN. Thank you.

THE COURT: | overruled the prior objection that
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| had before lunch
MR. VAN ETTEN. Thank you.
CROSS EXAM NATI ON ( CONTI NUED)
BY MR VAN ETTEN:

Q So, Doctor, do you have those in front of you?

A Yes.

Q Am | correct on the initial reports that you prepared,
because of this being a work-rel ated incident, both you and
Dr. Kaplan said that M. Rivera had psychol ogical injuries?

A Again, this is something that's prepared by ny staff.
And for head injury, they checked off psychol ogi cal when it
shouldn't -- | nmean it's an error.

Q Well, you signed it; correct?

A Yes.

Q You have not reviewed these docunents before they go
out ?

A VC force? No. These are billing docunents that they
send out for billing. So | think this is signed with |ike an
of fi ce autopen.

Q Because we tal ked earlier before |unch about
neurol ogi cal referrals which never took place.

I's the reason you were saying there were neurol ogi ca
injuries involved because you were making a claim as you just
said, for billing because of a psychological injury that never

exi sted?
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A No.

Q Ckay. You would agree with recordkeepi ng whether it's
your actual office notes or even sonething |like a C4, you have
to keep accurate records; correct?

A As accurate as reasonably possible, yes.

Q Ckay. Because one of the things we tal ked before --
now, | spent a lot of tinme discussing your plan, and |'m not
going to bel abor that any nore, at |east | hope not, but your
plan al so involved, before Iunch, when you were asked questions
about causation. Do you renmenber that?

A | guess no.

Q Well, in your office records, per se, you're |ooking
to treat the patient not discuss the mechani smand the causes
and everything else like that.

You were having sonebody who comes in for an injury
and you're treating for the injury; correct?

A Yes.

Q Because you were asked an opinion question by
M. Vargas about whether or not these were causally related from
the incident of March 15, 2018; correct?

A Yes.

Q And when you are giving an opinion involving this
i ssue, causation, you would agree that there are certain
gui delines that you have to live by as a doctor?

A Wll, | would state it, it's a cause and effect. [|'m
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treating the patient. He is reporting to me no prior history of
neck or back pain, an incident occurs, and he's describing
synptons of radicular. So I'mbasing it on ny patient as well
as evaluating and -- so | take everything into account.

Q Wul d you agree with this, Doctor again, and this is
where I'mgoing to try to start asking you yes or no because |
said this to sone people |ast week.

| have the utnost respect for any witness that comes
in here and | let you explain your answers. | don't try to cut

you off, but sometines you' ve done that before. You know you

have to -- if you can answer a question yes/no.
A Yes.
Q Is that fair?
A Yes.

Q Wul d you not agree when you're making a causa
connection opinion that you should have all the factua
i nformation available to you so that you can nake that causa
connection?

A | mean | don't think that's a yes-or-no question.

Q VWell, do you think you need all the pertinent facts?

A Al'l that's available.

Q Ckay. And the available facts in this instance would
have been the Mount Sinai Hospital records; correct?

A Yes.

Q You would agree with that?
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A Sur e.

Q And you did not review them before you nade your
causal connection in your report of 2023?

A They weren't avail able.

Q Ckay. \Well, you know how litigation works where an
injured party gives authorization to the other side so that they
could get records; correct?

A I'mnot dealing with record requests of nmy office, so
no.

Q You' ve conme in here before, Doctor. This is not the
first time you testified. True?

A True.

Q And you've cone in and you' ve had anot her occasion
where people talk to you about various records of your patient
' cause you know during the litigation process, these records get
produced and exchanged so that everybody's on a level playing
field. True?

A Yes.

Q Ckay. So all you had to do when you did your report
In 2023 for the |lawers was say can | get the Munt Sinai
hospital records because Dr. Kaplan even nentioned that he
treated there, but we don't have themyet; right? |Is that fair?
You coul d have done that?

A | coul d have done that.

Q Ckay. In the Mount Sinai Hospital records were the
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first records close in tine to this incident. Fair statenent?

A Yes.

Q Okay. And those could be relevant as it applies to
how t he acci dent occurred and whether the injuries were or were
not caused by the incident. Fair statenent?

A Sur e.

Q Ckay. For exanple, you have nothing in your records,
as we kind of discussed before, about M. Rivera telling you
that after he was struck in the nose by the pipe -- in fact, it
doesn't even say he was struck in the nose directly by the pipe,
does it? | think it says falling pipe and then injuries to four
different parts of his body. Fair?

A Yes. He struck -- a pipe being -- yes, pipe falling
on himcausing injuries to his head, neck, |ower back and nose.

Q So you have no idea other than a pipe falling what the
actual nechanisns were that caused the injuries to M. Rivera
fromyour history notes. Fair?

A No.

Q Vell, do you know whet her the pipe hit himon the top
of his head?

A | know I believe it's a 20-to-30 pound pipe struck him
with enough force to break his nose and teeth.

Q Now, you're getting -- junping ahead but okay.

Break his nose and teeth. Were did you see the

X-rays that say he broke his nose?
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Q Ckay. Have you ever seen an X-ray that said he broke

his nose?
A | just know he got surgery on his nose at sonme point.
Q That was years later; correct?
A | believe so, yes.
Q Do you know what type of surgery he had?
A No.
Q Ckay. So back to nmy question.
Do you know if he ever had X-rays on the day of the

i nci dent for his nose?

A |'"d have to review the records. | don't have themin

ny report.

Q That is a record, you woul d agree, that you could have

reviewed but didn't. Fair?
A [f it was available to me, | would have reviewed it.
Q And, again, my point being is you don't know if that
pi pe struck himin the neck. True?

A Struck himin the head and | was seeing himwth

damage to say nose. So | -- it obviously struck himin the head

area which is connected to the neck.

Q VWell, struck himin the head, | understand that.

But he had part of his nose cut. Could you have seen

t hat when you saw hi nf®?

A You could still see it.
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Q So you saw t hat.
So if he's struck in the nose on a pipe that was
hangi ng vertically comng straight down, right, it was the tip

of his nose that was cut; correct?

A Yes.

Q Ckay. Do you know whether it struck himin the neck?
A Yes.

Q Ckay. And --

A | do.

Q do you believe that it struck himin the neck?

A | believe it struck him-- a downward force struck him
in the head, and then I'mworried about his synptons because
that is what's inportant.

Q Fine. But ny question, Doctor, again, goes to
mechani sm

You don't know whether he got struck and then tw sted.
You don't know if he got struck and fell to the ground.
It is not in your notes or Dr. Kaplan's notes. True?

A | know he got struck and the cause of his injuries
based upon his responses to nme and in evaluating his synptons.

Q Because that's the history he gave you?

A Yes.

Q By the tine he cane to see you, he gave you an
I ndi cation that he was struck by a pipe and that he injured four

parts of his body. Fair?
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A Yes.

Q And when he saw you, it was after he retained a | awer
to prosecute this litigation; correct?

A | guess, yes.

Q Now, | want you to assune, since you haven't seen
them that the records from Munt Sinai are in evidence and
Dr. Weinstein was questioned on themin detail and that they
show that plaintiff nade no conplaints of pain to his neck or
back on three visits to Munt Sinai Hospital

Can you assune that?

A Ckay.

Q And | want you to assune that plaintiff also testified
that he was never struck on the neck or struck on the back by
t he pi pe.

Can you assune that?

A Ckay.

Q And that the pipe, when it hit himin the nose, fel
off to the side?

A Ckay.

Q Woul d that had been relevant information for you to
have before maki ng a deci sion on causation?

A It could be a piece, but I would not change ny
opi ni on.

Q Ckay. So you don't recall the anmpunt of force because

you don't know t he amount of force because you don't know how it
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struck him right?
MR VARGAS. (bjection to form
THE COURT: Are you withdrawi ng your objection?
MR. VAN ETTEN. I'Il w thdraw the question, Your

Honor .

Q What |'msaying, sir, are you aware that it was the
end of the piece of pipe that struck himon the nose?

A | don't know.

Q Ckay. Again, whether a heavy 20-pound piece of pipe
falls on you square or just the edge of it hits that can be a
big difference, would it not?

A No. I'mbasing it on his synptons that he's telling

Q And the synptons when he first conmes in are subjective
for the nost part because you hadn't done any di agnostic testing
yet; correct?

A He had an MRl --

Q That was after. Wen you first --
A -- after | found out he had the M
Q Fair.

Dr. Kaplan when he first saw him though, he hadn't
had any diagnostic test, correct, until --
A Dr. Kaplan likely took X-rays.
Q And they were negative; correct?

A Maybe he didn't take X-rays. | don't see it in here.
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Q Let's say that it says in your record, since you don't
have them that they were negative for any fractures?
A Ch, here we go. X-rays, okay, X-rays taken show no
acut e bony changes.
Q So there were no fractures; correct?
A Correct.
Q That would be in indicative to you that there was no
fracture to the neck or back fromthat pipe falling. Fair?
A Ch, yeah, fracture bone, yeah.
Q But my question is, you just gave an opinion earlier
this nmorning to M. Vargas, but here you had to either go and
| ook to your own partner's records to even know if he had an
X-ray; correct?
MR VARGAS. Ckay. Form
THE COURT: | don't see a problem Overrul ed.
A | don't remenber what | had for breakfast this norning
right now after being on the stand for four hours.
Q Ckay. So obviously you were not considering all the
pertinent details when you gave your causation opinion; correct?
MR VARGAS:. (bjection.
THE COURT: As to fornf
MR. VARGAS: As to form
THE COURT: Because of the word "obviously"?
MR VARGAS. Yes.
THE COURT: Sust ai ned.
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Q You weren't considering all of the pertinent details
when you gave your causation opinion this norning. True?

A What's the question? | didn't hear it.

Q When you gave your opinion this norning, you were not
considering all of the pertinent details about what happened to
M. Rvera. 1Isn't that true?

A No. The word pertinent.

Q Vell, would the enmergency roomrecords be pertinent?

A If they are available but I don't think they woul d
change ny opi ni on.

Q Woul d the version of whether or not he tw sted, fel
on his butt be pertinent?

A No, because |I'mworried about his synptons before and
after.

Q So you are basing your causation opinion only on
symptons, not facts for the accident. Fair?

A No.

Q Ckay. By the way, disc bulges can be caused by
degeneration. |Is that correct?

A Yes.

Q And di sc bul ges can result in inpingenent upon the
spinal cord, can it; correct?

A Yes.

Q And degeneration can cause herniations; correct?

A Yes.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Cross

332

Q And they can inpinge upon the spinal canal; correct?

A Yes.

Q And so the synptons that you were considering could
have been degeneratively caused were it not for M. Rivera
telling you that a pipe fell. Fair?

A | don't quite understand.

Q Vell, if you | ooked at the actual diagnostic testing
films, which | think you said you | ooked and you saw t he
reports; correct?

A Yes.

Q Did you do both?

A | don't renmenber. So | usually will try to bring the

films up with the patient if they're available. Sonetines
there's glitches. So |'ve been -- | couldn't tell you right
now, but I will try toreviewit with the patient and show t hem

Q Well, are you aware that one of the reasons we are
here and the dispute is that the defense say that the injuries
to the back and the neck were degenerative and preexisting and
were not caused by the pipe striking M. R vera in the nose?

A Am | aware?

Q Yes.

A No, | guess not.

Q Ckay. In considering a causation opinion, do you not
have to rul e out other possible causes?

A Yes.
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Q And one of those possible causes woul d be degenerative
di sc disease; correct?

A No.

Q So degenerative di sc disease can't cause bul ges or
herni ati ons?

A It can.

Q So you would have to rule that out in this instance as
one of the causes. True?

A This is not a yes-or-no question.

Q Ckay. But if you're going to consider ruling out
degenerative disc disease as a cause, you would need to review
the diagnostic testing filnms. True?

A Yes.

Q Ckay. And as we found out earlier this norning, you
didn't review any of the Lenox Hill radiology films. True?

A Yes.

Q So you never considered those films either when naking
your causation opinion. True?

A They weren't pertinent.

Q They weren't pertinent?

A There's something that can be used but they are not
necessarily needed. H's synmptons and taking it altogether |ike
a puzzle woul d be needed.

Q And, right, to put together a puzzle, you need all the

pi eces. True?
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A As many as are avail abl e.

Q Ckay. But we already know now of the m ssing puzzle
pi eces. W have the Munt Sinai records, the Lenox Hill
radi ol ogy records, a full history of how the incident occurred
and possibly you've been |looking at the filnms of Dr. Kol b.
Fair?

A | guess.

Q So you didn't have all the pieces of the puzzle when
you gave your causation opinion this nmorning; isn't that true?

A No.

Q Ckay. By the way, you did tal k about sone things Iike
spasns this norning?

A Yes.

Q And spasns can be nany different causes of spasns;
correct?

A Yes. Pain.

Q Pain can cause it. | think you've testified before
stress can cause it?

A Stress can cause it.

Q Degeneration can cause it?

A Yes.

Q So there are many potential causes for spasms besides
trauma. Fair statenent?

A Yes.

Q Ckay. | very well may be done, Doctor. Gve nme two
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seconds.

Did you, when you saw the filnms, were the reports from
Kol b Radi ol ogy, that were 23 days after the incident, see that
there were osteophytes in plaintiff's neck? |'m asking you --
don't | ook at your records because you gave an opi ni on.

Did you see that there are osteophytes present in the

neck or back of M. Rivera?

A | don't renmenber right now.

Q And ost eophytes are bony growt hs?

A Yes.

Q And they take time to devel op?

A Yes.

Q And you did review Dr. Weinstein's operative report?
A | have seen his operative report, yes.

Q And he did a foraminotony, | think it's called. | used

to always say it wong.

A Yes.

Q And that is the renoval of the osteophytes?

A Yes. It's clearing out the foranen.

Q And if | osteophytes were seen in the cervical spine
23 days after the incident, you would agree with ne they would
have preexisted the incident?

A Yes.

Q Yet you chose not to rule that out. True?

A He didn't have synptons prior to the accident.
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Q And you know that only by his history. True?
A He never had any -- sought any treatnment for it, yes.
Q And what did you do to verify that?
A | have to believe ny patients. |'mnot there to

i nvestigate them
Q Except for when you give an opinion to cone in here
and testify; right?
MR VARGAS:. (bjection.
MR. VAN ETTEN: Wthdraw it.
Q Doctor, thank you for com ng back this afternoon. |
appreciate that patience.
THE COURT: Redirect?
MR VARGAS:. Just a couple, Judge.
REDI RECT EXAM NATI ON
BY MR VARGAS:
Q Doctor, do you know when M. Rivera was diagnosed with
di abet es?
A Fromwhat | was aware that he was di agnosed when he
went was preoperative testing for his surgery.
Q So it was after the accident to your know edge?
A Yes.
Q And could it possibly had been he was prediabetic
prior to that?
A Possi bl y.
MR. VAN ETTEN. Note ny objection.
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THE COURT: ['msorry?

MR. VAN ETTEN:. | said note nmy objection --
A Yes.

THE COURT: WAait, wait.

THE WTNESS: Ch, sorry.

MR. VAN ETTEN: Is it possible that he was.

THE COURT: What was the question?

MR VARGAS. Is it possible that he's prediabetic
bef ore the accident?

THE COURT: Again, as to form it's sustained,

Counsel

Q Do you know was he taking diabetic medication before
he saw you?

A Not that he -- he told nme when | asked him

Q As far as the osteophytes, do you know if they were
formed before or after accident?

A The osteophytes were |ikely there before the accident,
but people can go through Iife with osteophytes. They could go
through life with disc herniations, disc bulges. So that you
can't tell but the symptonms, that's why |I keep saying it, if
there's issues in the spine, pathology, that are not causing any
probl ens, you can just live your life with them

If you have an accident that then causes it either to
occur or to worsened or to cause inpingenent on the nerve,

that's what is requiring treatnment, and so what | can say with
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certainty is that's what |'m basing ny opinion on, the
causality, is that he did not have synmptons prior and he had
synptons after.

Q And, Doctor, does it change your opinion at al
whet her his body fell to the ground or his neck tw sted after
being hit by the pipe?

A No. Because sonething either herniation fornmed during
that or if there was sonething there it got worse and then
started to inpinging the nerve. O if there are osteophytes and
herniations there, | nean there's no preacci dent M.

So could the accident had caused the herniations?
Yes. Could the herniations had been there before the accident?
Yes. But if they weren't hitting on the nerve, they weren't
causi ng any issue.

If the accident strikes himin any manner, just
soneti mes bendi ng over can cause a nerve inpingenent or
sonething to happen him But if a pipe hits himwth enough
force to cause his injury to his nose, the way that | read
about, and he then starts describing pain radiating in a
specific pattern, just in one extremty, the right side in his
right armand right leg, then | feel there's enough findings
where | feel the accident is causally related to his synptons.

MR. VARGAS: Thank you. No further questions.
MR VAN ETTEN. | may just have one, Your Honor.

Just bear with ne.
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THE COURT: Recross on redirect.
MR. VAN ETTEN. Only on that, Your Honor.
RECROSS EXAM NATI ON
BY MR VAN ETTEN:
Q You just said it was only on one side, the
radi cul opat hy; correct?
A That's where his conplaints were but the EMG did find.
Q Ckay. So if only he injured the one side, yet he has
bi l ateral radicul opathy, as your EMG report said, then the other
side is because of those preexistings. True?
A No.
MR. VAN ETTEN. Thank you.
MR. VARGAS. Nothing further.
THE COURT: No further questions.
Dr. Gimm you nmay step down. That concl udes
your testinmony. Thank you again for com ng back after
| unch.
THE W TNESS:. No probl em
THE COURT: We will continue with the cross of
M. R vera.
You need a break?
MR. VARGAS: No, | just didn't know the
transl ati on.
THE COURT: You need a break, Counsel?
MR VAN ETTEN: | just want to set up the
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conputer. It wll take ne two mnutes to do that, | think
three m nutes.

THE COURT: Al right. W'll take a break.
We're going to take a quick break and then
continue with the plaintiff's cross.
MR. VAN ETTEN. Thank you, Your Honor.
COURT OFFICER:  All rise. Jury exiting.
(Jury exits courtroom)
(A recess was taken.)
(Defendant's Exhibit E was marked and received
into evidence.)
COURT OFFICER:  All rise. Jury entering.
(Jury enters courtroom the follow ng
occurred:)
THE COURT: You may inquire, Counsel?
MR. VAN ETTEN. Thank you, Your Honor.
CROSS EXAM NATI ON ( CONTI NUED)
BY MR VAN ETTEN:
Q Good afternoon, M. Rivera.
A Good afternoon.
Q |'mgoing to start the day easier, | hope, if | do
this right.
Sir, I"'mgoing to show you right now sone vi deo, okay?
Ckay.

Q And have you seen videos of yourself that the defense
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I nvestigators had taken?

A.
Q

No.

Ckay. And this is going to be from Defendant's

Exhibit 5 in evidence, Your Honor.

MR VARGAS. E?
MR VAN ETTEN. Oh, I'msorry. E. Thank you,

Counsel
THE COURT: Is it in evidence?
MR VAN ETTEN: Yes.
Q Do you know who that gentleman is, sir?
A It 1ooks |ike ne.
Q Sir, this video is taken as it says on this

Novenber 9, 2022. That's about two and a half years ago, maybe

alittle bit off.

sorry. |

I's that about how you | ooked two and a half years ago?
Yes.

And there, sir, we'll wait until it turns around. |'m
hit the wong thing.

You nmentioned when we're | ooking at this about getting

your haircut on Thursday. Do you remenber that?

A

> O > O

Yes.

And is that you?

Yes.

I's that you getting your hair cut at your barbershop?

Yes.
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Q And right there, do you see that the barber had you
nmovi ng your head back?

A It seems |ike it, but I'"'mnot sure about it.

Q Vell, | nmean, sir, when you first were sitting there
in the chair, you were sitting upright with your head straight
ahead; is that correct?

A Yes, that's correct.

Q And then the barber asked you to nove your head back
and you went with your neck extending backwards; correct?

A Could I give an explanation about that?

Q Sure. | don't mnd

A The barber's chair has a pillow in the back that
supports under the back part of the neck then the barber
inclines the chair. He leans it back and that gives the
impression that it's me that's putting my head back like that,
but it's not ne. It's the barber.

Q Well, sir, are you saying then that you haven't tilted
your neck backwards as shown in that video?

A Perhaps a bit, but not totally |eaning back, because
It's stuck to the pillow behind nme in the seat.

Q And this is about three years after your surgery for
your neck?

A It's possible.

Q And when you tal ked on Thursday about getting a shave

at the barber, is this what you were referring to?
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A | hadn't seen the video, no.
Q And you have a dancing barber, | see.
A My bar ber dances well, yes.
Q You said the same thing. W had the sanme thought.
Good, sir.

Now, having just asked you about putting your head
back, would you agree that right there your chinis up in the
air?

A It's not in the air. |'msupported by the pillow.

Q And right there, did you mark -- nove back and forth
forward and backwards?

A Li ke you can see but just a little and only to support
nyself on the pillow and back.

Q Ckay. | apologize, sir. | amof the wong
generation

' mgoing to show you the next one which was al so on
My -- I'msorry -- on Novenber 9, 2022.

THE COURT: Is it also Defendant's E?

MR. VAN ETTEN:. Yes, it is all part of the sane
one.

Thank you, Judge.
Q And, sir, apol ogize because | messed up

This one was at 10:33. So this was before you got
your shaving, your haircut.

I's that you, sir?
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Yes.
Q This one is shorter
Now, sir, is that you in the gray sweatshirt wal king
out on the street?
A Yes.
Q And that's why you're on your way to the barbershop,
expect ?
A It's possible. | don't know.
Q I's that you still walking there at a different angle?
A Yes.
Q | think you're going into your apartnent, is that
correct, your building?
A Yes.
Q Sir, nowl'mgoing to show you anot her video from
Novenber 12, 2022. That's three days |ater.
I's that you again?
A Yes.
Q And is that you -- sorry. I'Il let it go for a
second.

Were you able to just turn your head and speak to

somebody at your side?

A

Q
A
Q

Seens like it. | am in fact, talking to soneone.
| think that's the gate leading to your building, sir?
Yes, that one.

And nowthis is a little bit later in that day.
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I's that you now wearing a hat. |s that you?
A Seens like it.
Q And now you're wal king and you're carrying the phone
whi | e you' re wal ki ng.
A Um hum by.
Q Uh- huh, do you nean yes?
THE COURT: Well, if you could have him give
ver bal responses only?
THE W TNESS: Yes.
MR. VAN ETTEN: Thank you.
THE WTNESS: You're wel cone.
Q And now you' ve got your phone in one hand and you're
carrying a small bag of groceries or food; is that correct?
A Yes. It depends on the tine. |If it's in the norning,

then it would be a tasty breakfast that |'m carrying.
MR. VAN ETTEN: | love your adjective, sir.

Thank you.

Q That's -- again, |'mgoing back to Novenber 12 at
2:04.

Is that you in the little deli or restaurant that we

just saw you cone out of?

A Ch, vyes.

Q | take it, you're ordering food?
A That's right.
Q

I's that you | ooking down at your feet?
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A Um hum
Q Yes or no?
A Yes.
Q You had no probl em | ooki ng down?
A But 1 go back with nmy body in order to see.
Q Sanme thing there.
Are you bending forward to | ook at your food and
choose it?

A That's right.
Q And after having | ooked down once and then bendi ng
down once, there was no frown or grinace or pain on your face.

I's that true, sir?

A That doesn't mean that | don't have it.

THE | NTERPRETER: The interpreter did not hear

what he sai d.

A You can't determne through technology if pain exists.

Q I's that you wal ki ng back to your apartment after
havi ng purchased food?

A Yes. That's right.

Q ' m al nost done.

This is Novenber 13, the next day, and | don't know if
you had a chance, because | just did it quickly, is that you
again in the gray sweatshirt and the hat again?

Yes.

Q I's that you again?
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Yes.

And on the last one, sir, is that you, sir?
Yes, heading to nmy apartnent.

Ckay. Thank you, sir.

You' re wel come.

o > O > O P

Now, | wll ask a few follow ups.

You tal ked on Thursday a little bit about your

Injuries and the surgery and that it had hel ped you.
Remenber giving that testinony on Thursday?
Yes.

Q And on those three different days that we just saw,
woul d that be consistent with the fact that after your surgery
you started to do better than before the surgery?

A Yes.

Q Now, sir, when we ended on Thursday, we were just
tal king about -- okay. Wen | had tal ked -- when | was asking
you questions on Thursday on page 116, line 16, | asked you "And
It was the lawyer that told you to go to Dr. Kaplan?" and your
answer was "it's possible."

Do you renenber giving that testinony?

A Yes.

Q And the question | have for you, sir, up you said it
was possi bl e.

Isn'"t it true that it was the awers that told you to

go to Dr. Kaplan?
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A Yes, for sure.

Q Ckay. Now, was Dr. Kaplan's office close to your hone
in the Bronx?

A No, no.

Q Were his offices in m dtown?

A Yes, in Manhattan.

Q Did your attorneys send you car service to take you to
Dr. Kapl an?

A It's a private car and | paid for it.

Q Do you have the receipts for that?

A It's through the Uber app.

Q And did you ever go to Dr. Kaplan's office via bus or

A Sonetines | did and sonetimes | didn't.

Q And when you 1st started to get physical therapy, that
was at Dr. Kaplan's office in Mdtown Manhattan?

A It's in the sane buil ding.

Q And, again, you just said that you paid for the
transportation; is that correct?

A Yes, | paid for that transportation.

Q On Novenber 12, 2021, you testified in this action and
l'mgoing to read to you fromthat transcript starting on
page 25 to page 27, line 22.

"QUESTI ON:  What nmode of transportation do you

take to get to these physical therapy sessions?
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"ANSVER:  Sonetines transportation provided by ny
| awyers and sometinmes public transportation if | have no

ot her option."

MR. VARGAS: | object, Your Honor. That's not
inconsistent. It doesn't say who paid.

THE COURT: Okay. So next time, if you can
obj ect before.

Sustained. Stricken fromthe record.

Q Vell, sir, when -- did your attorneys provide you with
transportation to your doctor's offices?

A It's through the Uber which | have to paid.

Q Did they nake the appointnments for you?

A | don't understand the question.

Q Well, you testified on Thursday that you went to Mount
Sinai Hospital on those three occasions and then before you went
to Dr. Kaplan you hired a | awyer; correct?

A No.

Q Did you go to Dr. Kaplan before you went to the
| awyer ?

A No, but you were asking me about Munt Sinai.

Q | understand that, sir.

But after you went to Muunt Sinai and you had the
problemwi th getting the stitches out.
Do you renenber that; right?

A Yes, | renenber.
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Q Ckay. And then because of that you went to a | awer
correct?

A The third time when they did not attend to nme at Mount
Sinai | had to I ook for |egal help.

Q And | believe -- | know you don't speak English, sir
or very well.

Did you hear M. Vargas on his opening when he said
that you cane to say offices and he sent you to Dr. Kaplan?
MR. VARGAS: (bjection, Your Honor.
THE COURT: Sust ai ned.

Q Do you have a recollection going to the Gorayeb office
before you went to Dr. Kaplan, Dr. Ginmor any of the doctors
who have treated you?

A Yes, before them yes.

Q And so when you went to see the |awyers before them
did they make an appointment for you to see Dr. Kaplan while you
were in their offices?

A O course, yes.

Q Now, did your attorneys also refer you to Dr. Sieczka?

A No.

Q On your second deposition, May 17, 2021, page 25 to
26. Let ne know when you get there.

MR, VARGAS. (kay.

Q Li ne 23.

"QUESTION: Did those attorneys refer you to




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Rivera - Plaintiff - Cross

351

anot her physician for purposes of having those stitches
removed?

"ANSVER  Affirmative.

"QUESTION: Line 3, page 26.

Do you renenber the nanme of your physician that
you were referred to by your attorneys?

"ANSWER:  Line 6, the name is Dr. Sieczka."
A | don't remenber that.
Q Ckay. When you testified four years ago, was your

menmory better then than it is today?

A It's possible. Tine does it work.
Q You al so testified Thursday about seeing a Dr. Katz?
A Yes.

Q And did your attorneys also tell you to go see

A Yes.

Q And did your attorneys also tell you to go see
Dr. Tornanbe?

A Tor nanbe, yes.

Q And when you went to see Dr. Tornanmbe, was the
transportati on you took provided by your attorneys?

A That transportation, | have to pay for.

Q Now, sir, when you first started going to Dr. Kapl an
did he take X-rays of your neck and back?

A He sent ne to get the MRI's and the -- they don't that
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at his clinics.

Q Did he tell you the results of those tests?

A | don't renenber. | don't recall that.

Q You don't recall

Sir, I"'mgoing to ask you on May 17, 2021, page 33 of
your second deposition?
THE COURT: \What date?
MR VAN ETTEN. May 17, 2021 starting on |line 18.
THE COURT: Thirty-three.
MR. VAN ETTEN: Page 33.
MR. VARGAS: | object. That's not exactly
contradictory.
THE COURT: Can you read back the Q and A?

Sust ai ned.

MR. VAN ETTEN: May we approach?
THE COURT: You can.

(Di scussion off the record.)

THE COURT: (nj ection sustained.

Q Sir, after you got tests taken, did Dr. Kaplan explain
what those tests neant before you went to Dr. Winstein for
surgery?

MR. VARGAS: (bjection. Well, first of all, he
only saw Kapl an once.
THE COURT: |'mnot asking for a whole

expl anation of your -- what's the basis?
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MR. VARGAS: The basis is that he never saw
Kapl an agai n, so how coul d he explain?
THE COURT: Overrul ed.
THE | NTERPRETER:  Coul d you pl ease repeat the
question? The interpreter needs a repetition.
MR VAN ETTEN: Sure.
Q After you got the various tests, the MRI's or X-rays,
did Dr. Kaplan ever tell you what they said and why you had to
go to Dr. Weinstein?
A Yes.
Q And when he told you that, did you understand why you
were going to Dr. \Weinstein?
A Yes.
Q Did you understand all of the nedical issues?
A | understood that he was the correct specialist in
order for me to know.
Q Page 33 to 34, sane deposition. My 17, 2021.
THE COURT: You're back in the same place?
MR. VAN ETTEN: Yes.
THE COURT: |s there an objection?
MR. VARGAS:. There's an objection, Your Honor.
THE COURT: Sust ai ned.
Q When you went to Dr. Katz, did you understand all of
the issues that he told you about your nose?

A Yes.
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Q And what did he tell you?
A That it was internal problemin ny nose, that it was
an obstacle in terms of me breathing deeply. The test said
that. That nmy nostrils were obstructed. | understood that that

was the result of the blow that | had received to nmy nose.
That was a -- and with over tine, it was accunul ating, turning
into an internal deformty inside ny nose.

Q D d he make recomendations for treatnent?

A Did I answer your question?

Q You di d.

D d he nake recommendations for your treatnent?
Yes.
And what kind of treatnent did he recomend?

A He expl ained that we needed to do an intervention in
order to clean or clear out what was obstructing ny nostrils. |
woul d have to ook for a specialist. | don't know what it's
called, that specialty. Something that has to do with the nose,
the face, the throat. |'mnot sure. | don't know.

Q Did you understand the nedical terns that Dr. Katz
gave you?

A Sone.

Q Page 47, May 17, 2021 line 17 to 24.

MR. VARGAS: | object, Your Honor. That's not
contradictory.

THE COURT: I'Il allowit.
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Q Li ne 17

"QUESTION: Do you know -- sorry. |'Il read the
lines starting at 13, just so it's in context, Your Honor.
['msorry | didn't say that.

THE COURT: Hold on. | got to read it.

MR. VAN ETTEN:. | apol ogi ze.

THE COURT: That's okay. That's fine.

MR. VAN ETTEN. Thank you.

"Question: Line 13.

Did Dr. Katz nake any recommendations in terms of
future treatnent for that particular conplaint you're
maki ng?

"ANSVER: He did recomend treatnent.

"QUESTION: Do you know what kind of treatnent
was recomrended?

"ANSWER. | really don't know because those are
medical terns, and | don't know how to use them or explain
them"

Q Did you give that testinmony back on May 17, 2021?

A Yes. Yes, but in normal terns. It could be
under st ood.

Q But at that time, you said you didn't understand the
medi cal terns. Fair?

MR VARGAS. (bjection. He's also asked this

question. It's been answered. He had the transcript.
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It's argunentative.
THE COURT: I'Il allowit.
MR. VAN ETTEN: Thank you.
A | understood it in a normal way. |'mnot at doctor to

be able to totally understand it, but |I do understand sone of
it.

Q When you spoke to these doctors, were there tinmes you
didn't understand what they were reconmending to you?

A Very few. They gave ne very few recommendati on or
actually | did not hear correctly.

| don't understand all of the medical terns.

Q Ckay.

A But | do understand in a nore easy way and with an
Interpreter. That's ny | anguage.

Q When you didn't understand the nedical ternms, woul d
you go to your attorneys and ask themto explain themto you?

A Yes.

Q So your attorneys told you who to go to when you first
treated and w t hout saying what they said after that, they woul d
also tell you about the doctor's treatnments or recommendations?

MR. VAN ETTEN: | guess | can't ask that.
MR, VARGAS: bjection and the termnology is

i ncorrect also.

THE COURT: It's sustained.
MR. VAN ETTEN. | was wthdrawng it. |
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acknow edged ny m stake. Sorry.

Q When you were treating with your doctors when you
didn't understand the nedical ternms, you relied on your
attorneys to hel p you.

Is that fair?
Not al ways.

But soneti nes?

> o >

Sonet i nes.

Q And before you nmet your attorneys, you did not know
Dr. Kaplan or treat with himand you did not know Dr. Ginm or
treat with himand you did not know Dr. Sieczka or treat with
her and you did not know Dr. Tornanbe and treat with himand you
did not know Dr. Katz or treat with him |Is that true?

A | didn't know any of them

Q And in the area where you lived, at Lincoln Hospital,
there were nultiple locations for you to have gotten physical
t her apy?

A It's possible.

Q Did you ever see the signs for All Boro Rehab at 369
East 149th Street?

A | have no idea.

Q Did you ever see Central Park Physical Medicine at
2825 3rd Avenue?
THE COURT: Central Park in the Bronx?

Q Central Park Physical Medicine. |It's the nanme of the
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company.
THE COURT: Okay.
THE COURT: It happens.
MR. VAN ETTEN: It does.

A |"'mnot famliar with it.

Q And are you famly with JAG Physical Therapy at 326
east 149th Street?

A No, | don't renmenber. | don't remenber that.

Q Well, would you agree with ne, sir, it would be easy
for you to go to a |ocal physical therapist close by your
apartment instead of having to take public transportation to
M dt own Manhattan or car service?

A | needed nedical attention and | don't know anybody.
And | needed sone place to be able to help ne wth therapy. |
didn't know anyone in the Bronx.

Q Is it a reason that you didn't go to the | oca
therapists or even Lincoln Hospital after Munt Sinai -- |I'm
going to finish ny question. | just want to help you. Because
those | ocations and facilities were not reconmended to you by
your attorneys?

A | woul d have but it was al so great that they hel ped nme
in this way.

Q Thank you, sir. | appreciate it

A | didn't care.

Thank you very nuch
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MR. VAN ETTEN: You're wel cone.
THE COURT: Any redirect?

MR. VARGAS: A few, Your Honor.
THE COURT: You may inquire.

REDI RECT EXAM NATI ON

BY MR VARGAS:

Q
treat ment

A

Q
A
Q

A

Q
Hospital ?

My doct or

M. Rivera, were you happy with the doctors and the
they gave that we were tal king about here today?
Yes.
Satisfied with the care they gave you?
Yes, up until now.
And you're currently treating at Lincoln Hospital?
MR. VAN ETTEN. (bjection. Beyond scope.
Yes.
THE COURT: | will allowit.
Yes.

What kind of treatnment did you get at Lincoln

MR. VAN ETTEN. (bjection. Beyond scope.
THE COURT: I'Il allowit.
When | was diagnosed with Type |l diabetes.
And what kind treatnent did they give?
Treatment to normalize ny diabetes and bl ood gl ucose.
Is Dr. Chang.
THE COURT: | don't think we asked the nanme of

359
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the doctor, so | wll sustain the objection. Moving
forward
Anyt hi ng el se, counsel ?
Q Does the doctor provide any other treatnent there at
Li ncol n without nentioning his nane?
MR. VAN ETTEN:. (bjection. Never gotten this in
di scovery.
THE COURT: Sust ai ned.
MR, VARGAS. There's authorizations provided for
Li ncol n Hospital all through discovery.
THE COURT: for the treating -- they're treating;
right?
MR VARGAS: Yes.
THE COURT: kay. So overrul ed.
Q Any ot her treatnment they provided at Lincoln beyond
t he di abetes?
A Yes, because he's ny primary care doctor. He knows ny
physi cal condition.
MR. VAN ETTEN. (bj ecti on.
A The pains caused to ny body, and he reconmend to ne
the pain killer that Dr. Geen had recomended nme. Tek --
MR. VARGAS: Dicl of enac.
Q What was the other nane?
THE COURT: Counsel, you can't do that.

MR VARGAS. |I'msorry. | was just having him
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THE COURT: |If she doesn't understand, she has to

get a clarification fromthe w tness, not fromyou
THE COURT: (nj ection sustai ned.
Any ot her questions?
Q If you could repeat the nane of the nedi cines.
A There are two versions of this nedicine called --
THE | NTERPRETER: And | cannot understand it.
A And a pill formand a gel formwth the commrerci al
nane Voltaren. It's simlar except one is applied as a gel
the other one is a pill.
Q And prior to this accident, did you ever have a
primary care doctor?

A No, | don't recall.

and

Q Did you have any aches or pains to your neck or back?

Anyt hing that would require you to go to the doctor?

MR. VAN ETTEN: Objection.

THE COURT: \hy.

MR. VAN ETTEN: Because | didn't ask that
guestion on cross. It's beyond ny scope.

MR VARGAS. | think it's within the scope.
di sagr ee.

THE COURT: Me too. Overruled.

MR. VARGAS: Can | ask it?

THE COURT: Yes.
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MR VARGAS. | didn't get the overruled part.

THE COURT: | just want to know if |'m doing
somet hi ng wrong here because it's like really?

Ckay. Overruled. nove on

You can answer the question.

MR VARGAS. M ss Scott, can you repeat the
qguestion?

THE COURT REPORTER: Did you have any aches or

pains --

362

THE COURT: Any prior treatnent for the neck and

back. Cone on.

MR VARGAS. | just wanted to get the exact sane

questi on.
A Not prior to the accident.
MR. VARGAS: No further questions.
Thank you, Your Honor.
THE COURT: Al right.
MR. VAN ETTEN:. Yes, please.
THE COURT: You may.
MR. VAN ETTEN. Thank you, Your Honor.
THE COURT: Limted to the redirect.
RECROSS EXAM NATI ON
BY MR VAN ETTEN:

Q Sir, before this accident, did you ever wake up in the

norning and say | don't feel good and |'ve got pain in ny back?
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A No, just normal days.

Q When you say just nornmal days. Sone days you m ght
wake up and feel stiff and not feel good. Fair?

A After a good day at work, it's possible.

Q Exactly. You' d have days before the accident where
you have a hard day at work, your back m ght bother you a little
the next day. True?

A | don't really remenber that. Because if you get good
sl eep, good rest and have a good supper before, it relieves
everything. You're |like new the next day.

Q So you'd come hone fromwork and that's where you
woul d have sonetines where you wouldn't feel good but then the
next norning you feel better. Fair?

A No. It's body fatigue, tiredness.

Q Good enough, sir.

Thank you very nuch.
THE COURT: That concludes your testinony,

M. Rvera. You nmay step down.

We're going to resunme tonorrow norning, 9:30
sharp. Have a good eveni ng everyone.
COURT OFFICER Al rise. Jury exiting.
(Jury exits courtroom)
ok % % %
(Trial adjourned to Tuesday, My 20, 2025 at 9:30

a.m)
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