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COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX: CIVIL TERM  PART I A-5

__________________________________________ X
| NOCENCI O MARTI NEZ,
Plaintiff,
- agai nst - I ndex No: 21590/ 2018E
YESH VA KEH LATH YAKOV, |NC.,
YESH VA HEADSTART,
NY DI MENSI ON BUI LDERS, | NC. TRI AL
Def endant s.
__________________________________________ X

Bronx Suprene Court

851 Grand Concourse

Bronx, New York 10451

January 23, 2025
BEFORE

HONORABLE ALI SON Y. TU TT,
Justice of the Suprene Court

APPEARANCES

GORAYEB & ASSOCI ATES, P.C.
Attorneys for the Plaintiff
100 Wlliam Street, 19Rth Fl oor
New York, NY 10038

BY: CHRI STOPHER VARGAS, ESQ
JAY GORAYEB, ESQ ,

HANNUM FERETI C, PRENDERGAST & MERLI NO, LLC
Attorney for the Defendant
55 BROADWAY, SUI TE 202
New Yor k, NY 10006

BY: MATTHEW ZI ZZAM A, ESQ

Cl PRI ANl & VEERNER
Attorney for the Defendant
6800 Jericho Turnpike, suite 120W
Syosset, NY 11791

BY: KENNETH B. DAN ELSEN, ESQ

OBED CHERI SE
O ficial Spanish Language Interpreter
SI OBHAN LYONS
Seni or Court Reporter start
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Proceedings

(Wher eupon, the DDI MRl CD was marked as
Plaintiff's Exhibit 15 in evidence by the Reporter)

(\Wher eupon, the Lenzo Chart was marked as
Plaintiff's Exhibit 16 in evidence by the Reporter)

(Wher eupon, the Illustration of the Right Wi st
Surgery was marked as Plaintiff's Exhibit 17 for
identification by the Reporter)

(Whereupon, the NY Ortho Sports Medicine & Trauma
Records were marked as Defendant's Exhibit L in evidence by
t he Reporter)

(Wher eupon, the Worker's Conpensation Records were
marked as Defendant's Exhibit Min evidence by the Reporter)

COURT OFFICER: Come to order. The Honorable
Alison Y. Tuitt presiding.

THE COURT: Counsel ?

MR. VARGAS:. CGood norning, Judge.

MR ZI ZZAM A:  Good nor ni ng.

THE COURT: Onh, boy. Thank you. Please be seated.
Ckay. It's ny understanding that you have sonething that
you'd like to put on the record this norning?

MR. VARGAS: No, | just wanted to follow up with
t he conversation we had yesterday.

THE COURT: Ch, you want to step up?

MR VARGAS. Yes.

THE COURT: (kay, surely.
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Proceedings

(Wher eupon, a discussion was held at the bench)

THE COURT: |'mgoing to step out for a nonment,
before the jury comes in.

(Wher eupon, a short recess was taken)

THE COURT: Counts, can | speak with the Plaintiff?

MR DANI ELSEN: O course you can.

THE COURT: And the wife.

MR VARGAS. (Ckay.

(Wher eupon, an off-the-record discussion was held
i n chanbers)

COURT OFFICER Al rise. Jury entering.

THE COURT: Pl ease be seated.

Good norning, nmenbers of the jury. Good norning.
| love it. W're going to continue on with Plaintiff's case
at this time. M. Vargas, do you have a witness you'd |ike
to call?

MR. VARGAS: Yes, Dr. Salvatore Lenzo.

THE COURT: Doctor, if could you join us, please.

COURT OFFI CER:  Rai se your right hand. Do you
swear or affirmthat the testinony you' re about to give is
the truth, the whole truth and nothing but the truth under
penalty of perjury?

THE WTNESS: Yes, | do.

SALVATORE LENZO called as a w tness

by and on behalf of the Plaintiff, after having been first duly
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Dr. Lenzo - Plaintiff - Direct

sworn, was exam ned and testified as follows:
COURT OFFI CER: Pl ease have a seat. Please state
your name and busi ness address for the record.
THE W TNESS: Sal vatore Lenzo, L-E-N-Z-OQ 9555th
Avenue, New York, New York 10075.
THE COURT: You may inquire, Counsel.
MR VARGAS:. Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MR VARGAS:
Q Good afternoon. Still morning. Good norning, Doctor.
A Good nor ni ng.
Q Can you tell the jury your educational experience?
A Sure. | received by BA fromthe University of
Pennsyl vania, | received nmy MD degree from NYU School of
Medicine, then | did a year of general surgery training at
Montefiore Hospital and then did four years of orthopedic
surgery training at NYU and Bel |l evue Medical Center, then | did
a fellowship in hand surgery for a year in hand surgery and
m crosurgery at NYU and Bel |l evue. |'m an associate professor of
orthopedi c surgery at NYU School of Medicine, |I'mboard
certified in orthopedic surgery and hand surgery and I'ma
menber of the American Society For Surgery of the Hand.
Q And, Doctor, do have you your own practice currently?
A | do.

Q And, for you to cone here, did you have to take tine
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out of your practice?

A Yes.

Q And are you being conpensated for your tine?
A | am

Q And how nuch are you bei ng conpensat ed?

A $7, 500. 00.

Q Doctor, did there conme a time when you examned a M.
I nocencio Martinez?

A Yes.

Q And can you tell the jury, we put your chart in front
of you, it's Plaintiff's 15, | believe. Yes. No, sorry, 16.
If you need to, you can refer to it. Can you tell ne the first
tine you exam ned hin®

A I n Septenmber of 20109.

Q And, at that time, did you take history from M.

Marti nez?

A Yes.

Q And what was that history?

A Well, that he was working as a foam sprayer and he had
an injury where he was on a scaffolding and fell and a heavy
metal object struck his right hand, wist area.

Q And after taking the history, did you exam ne hin®

A | did.

Q And what were your findings?

A

Well, he had definitive tenderness in his wist,
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especially on the ul nar aspect of the wist, in this area right
over here. Initially, he was having conplaints of sone nunbness
within the fingers as well.

Q And did you come to a diagnosis at that tine?

A VWell, at that time | felt he nost likely sustained a
l'iganent tear within his wist. The x-rays were negative on the
initial assessment and he was tender in the area and this is a
comon area to have an injury to a |iganment.

Q And di d you have recommendations for treatnment at that
time?

A Well, initially, | gave himan injection of cortisone
in an effort to decrease the inflanmation around the injury
site, but then, subsequently, because of continuing synptons, we
ended up getting an MRl of the wist and an EMG study, which is
a nerve test, to evaluate the function of the nerve within the
hand.

Q And what were the results of the EMG test?

A The EMG found that he had conpression of the nerve
wthin his wist and hand. So, the way | explain it to ny
patients is, what an E does is, if you think of the nerve like a
t el ephone cabl e, and what the doctor does is to stinulate the
nerve at one point, before the wist joint, and then pick up the
i mpul se after the wist joint and we know that their norma
value is to go frompoint Ato point B. So, if there's a delay

in conduction, which neans a slow ng of the electricity going
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t hrough, we know there's conpression of the nerve and that's
what was found in this gentlenen.

Q And was an MRl perforned on that wist?

A An MRl was al so perforned. So, an MRl is nore valuable
than an x-ray, because it inages the soft tissues as well,
whereas an x-ray may give you some inclination to that, but
doesn't give you a full picture. So, the MR confirmed ny
clinical suspicion that he had a tear within what we call the
triangul ar fibrocartilage conplex, but, basically, in sinmpler
terms, it's aligament. So, a liganment is like -- think of it
l'i ke a rope that holds one bone to the other, and that's what
was injured in this case.

MR VARGAS. And, if we may, can we show the jury
the MRI, with the Court's perm ssion?

THE COURT: Absolutely.

MR. VARGAS: We just need the screen, M. Tooner.

THE COURT: M. Tooner?

THE CLERK: Okay.

Q And on that screen in front of you, Doctor, if you want
to annotate it you can.

A Sure.

MR. VARGAS: May | approach the witness to show him

t he annotation?

THE COURT: Yes, you nay.

Menmbers of the jury, you have the screens?
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THE WTNESS: So, | just use ny finger?
MR VARGAS: Yes.

Q So, just tell us what we're | ooking at here, Doctor.

A So, we're looking at an MRl film of Inocencio Martinez
that's dated -- what is the date? October 14th of 20109.

MR VARGAS: And this is in evidence as Plaintiff's

15, just for the record.

A Ckay. So, everyone can see it?

Q Yes, they have a screen.

A Ckay. Fine. So, to give you sone bearing of what
you're |l ooking at, so, basically this is the picture of |ooking
at the wist like this and the MRl is |looking at the wist in
the forearmand, so, this is the radius bone, the forearm bone,
this is the ulnar bone on the outside over here and, as we get
further on down to this area, this is the liganment, the
triangular fibrocartilage |iganent that connects the radius bone
to the ulnar bone and then on to into the triquetral bone and
there's an increased signal in there, because it's darker, and
there it looks |ike there's sone faint |ines, which indicates

there's a tear in the structure in the ligament. So, and this

was -- this is what the radiologist interpreted it as and it was
al so, I mght say, corroborated by the operative findings
af t erwar ds.

Q And, after this MR, did you -- did you cone to -- did

you have any recomendations for M. Martinez?
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A Well, | felt, since he really wasn't -- you know, he
had the synptons for several years now and he wasn't getting
better. | gave hima shot and it really didn't help him Then
| felt that he would be a candidate to do an arthroscopy and
this is a procedure |'ve done maybe probably close to a thousand
tines in a career and what it is, is basically we make two snall
little incisions on the back of the wist and | put a scope into
the wist and this scope is narrower than the diameter of a pen
and it allows me -- it's connected to a canera that |' m| ooking
at a screen and it allows it me to view inside the joint and
then | make another little incision and | put an instrument in
and I, what you call, triangulate. So, |I |look at the instrunment
wth ny canera and, with that, |I'mlooking at the TV screen and
this allows me then to basically clean out whatever was torn.
So, we literally burn it away. So, luckily, in this case, he
didn't need a major |igament reconstruction, but he did have a
tear in the |iganent.

Q Doctor, if | may interrupt, we do have an illustration

MR VARGAS: |f we could turn the screen off and
put the lights back on and if | may grab the easel, Your

Honor ?

THE COURT:  Yes.
MR, VARGAS: And if the doctor nay step down.
THE W TNESS:  Sure.

(Wher eupon, the witness steps down fromthe stand)
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MR. VARGAS: And this is Plaintiff's 17 for 1D

A So, think of the ligament. Like | said, it's a rope
that connects one bone to the other.

THE COURT: One second, Doctor. W have a

m crophone for you.

THE PLAINTIFF: Onh, thank you. | feel like I'm
running for office here.

A OCkay. So, think of the liganent |ike a rope that holds
one bone to the other and what he had was a frayed rope and that
was inverting into the joint and then it was irritating him
that's why he was getting pain. So, what | found is that he had
a tear within the triangular fibrocartilage conpl ex, that
i ganent that goes fromthe ulnar to the radius, and then
there's a -- it was a partial tear between the scaphoid bone and
the lunate bone and that's the snaller bones of the wist and,
basically, this is showing what | did, where we have the -- this
is the canera and then this is the instrunent and then |'m
| ooking -- there's a light source there and, so, it shines |ight
inside the joint so | can see everything and this is the
instrument shaving away the tear within the |iganment.

Q And you can take the stand, thank you.

A Ckay.

(Wher eupon, the witness takes the stand)

Q And, Doctor, with a surgery like this --

A Mmn hnm
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Q -- what woul d be your expectations be for tine and
recovery?

A For time and recovery?

Q Yes.

A It really depends on the extent of the problemand each
patient is unique, obviously, but, usually after we do this type
of surgery, if I do this type of surgery, patients require
several nonths of therapy subsequent to the procedure.

Q And, after this surgery, did you see M. Mrtinez?

A Several tinme, yes.

Q And, after the surgery, what were your reconmendations
at the next visit, post-op?

A Well, the next visit is usually within a week
afterwards, probably two weeks in this case, to renove the
stitches, so this way he can then get the hand wet and begin on
the road to therapy.

Q And did he do therapy for the wist?

A He did. Oh, yes.

Q And did you see him-- this surgery was on --

A It was in March of 2020.

Q And let's go to March of 2021. March 16th of 2021, if
you coul d.

A Bear with ne.

Q Sure. So, you're referring to March 23rd of 2021,

correct?
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A | saw -- I'msorry, that's the date it was sent out.

I'msorry, excuse ne. You're referring to March 16th of 2021?

Q Correct.

A Correct, yes.

Q And on that date you saw M. Martinez?

A I did.

Q And did you do an exanf

A I did.

Q And this was one year after the surgery, correct?

A Correct.

Q And what were your findings at that exanf

A Vell, that he still had sone inflanmmation within the
hand, he had a tenosynovitis of the extensive tendons. That
means inflammation of the tendons and -- but he had sone mld
stiffness and some pain within the wist as well. So, | told

hi mthat he should use sone antiinflamuatory gel over the area
of the inflammtion.

Q And with this kind of injury and the kind of surgery
you perforned --

A Yes.

Q -- is that the type of finding you would expect to find

a year post-op?
A It's possible. | nean, hopefully people get better
before then, but it's possible to see sone |ingering synptons.

Q And then the next time you saw himwas -- oh, I'm
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sorry, we'll junp ahead to Septenber of 2021, Septenber 9, 2021.
A Okay. Septenber of '21, yes. Septenber 9th of '21?

Q Yes.

A | have that.

Q And, at that tinme, did you do an examof M. Martinez?

A I did.

Q And what were your findings?

Bear with me, I'msorry. Well, this was a Tel MD call.

So, he had sone -- he had been attending therapy three times a
week for his right hand still using the Voltaren gel, which is

the antiinflammtory gel, but he had sone swelling on the wi st
at that time, so | told himat that tine to continue with
therapy at that juncture.

Q And, then, Doctor, next | would draw your attention to

May 3, 2022.
A Yes.
Q And, on that date, did you do an examon M. Martinez?
A Yes.
Q And what were your findings?
A On that date he was manifesting. He was having sonme

pain within the proximal forearm in the area over here in the

forearm sone irritation of one of the nerves, but, otherw se,

these findings weren't too bad. | felt he had a tendonitis
still, which is inflanmation of the tendons, and sonme irritation
to one of nerves. So, | felt he would benefit from sonme
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t her apy.

Q And, so, then there was -- he did nore therapy after?

A He did, and the therapy that | wanted himto do was
approximately -- a process called iontophoresis. Basically, in
laynen's terns, what the therapist does is the put a pad on the
area that's inflamed, pulses nedication through ultrasounds into
the area of inflammation.

Q And then, if | could draw your attention to Decenber
13, 2022.

A December 13th? Yes.

Q And you exami ned M. Martinez that day as well?

A I did.

Q And your findings at that visit?

A That he had inflammation of the second extensive
compartnent. Basically, inflammtion of the tendons on the top
that go into the wist.

Q And, now, this is close to two years after the surgery.
Is that a finding you woul d expect to find?

A It can happen. | nean, he had sonme manifestations.

So, it can happen, you know? Hopefully it would cal mdown, but

Q Now, when someone has an injury such as the tear of the
fibrocartilage -- triangular fibrocartilage conmpl ex?

A Correct.

Q And you have that injury for several years.
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Mm hmm
And then do a surgery after three years post accident.

Yes.

O r» O >r

That you have an injury to the nerve for that |ong,
does that effect the recovery time at all?

A Well, certainly it can, because it's a long tine
between the injury to the definitive surgery. So, it could nmake
-- It aggravate things worse, yeah, especially when you have
nerve conpression. The longer you have that, the worse
deterioration you do have within the nerve.

Q And then the next tine you saw or the next visit | want

to draw your attention to is August 4, 2023.

A Yes.
THE COURT: You said 20237
MR VARGAS: Yes.
A Hm | don't have that note, but, all right. | know
what | did that day. | think that was |last day | saw him
Q Yes. | have a copy, if you want to see it.

A Ckay. Sure.
THE COURT: Can you show it to, Counsel?
MR, VARGAS: Oh, sure.
THE W TNESS: Thank you, sir.
Ckay.
Q And you exam ned M. Martinez that day?

A | did. He was -- he was presenting with swelling from
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the wist and findings consistent with dorsal ganglion and
that's like -- it's a cyst. Think of it Iike a balloon that
emanates fromthe joint and has inflammatory fluid init. So,
gave hima shot of cortisone that day in the wist.

Q And what woul d cause this cyst?

A Well, it could be related to the inflanmmtion that he
had in his joints, because that often is a cause. Sonetines
t hese things just happen spontaneously too, yeah.

Q Qther than the cyst, was there any conplaints he nmade
at that tinme?

A Let's see. Mainly the pain in the wist.
Ckay.
Yeah.

And that was the last time you saw hi n®

> O >» O

It was, yes.

Q And, Doctor, do you have an opinion, with a reasonable
degree of nedical certainty, as to whether the tear to the
triangular fibrocartilage conplex is causally connected to his
acci dent of Septenber 6, 20167?

A Yes, | do.

Q What is your conclusion?

A I think it's rel ated.

Q Do you have an opinion, with a reasonabl e degree of
nmedi cal certainty, as to a future prognosis for M. Martinez?

A Well, ook, he -- he mght have -- he m ght have
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flare-ups fromtime to time, for sure. | nmean, | think the
ganglion is probably related, it's manifesting like that. So,
you know, we did the best that we could do for him you know,
and by cl eaning away the inflanmed tissue, debriding, | nean,
renmovi ng the danaged |iganment, deconpressing the nerve, but, you
know, | can't guarantee he wouldn't have flare-ups fromtine to
tinme.

Q And you think these flare-ups will happen for the rest
of his life?

A It's possible.

MR ZI ZZAM A:  (bj ecti on.
THE COURT: Sustai ned.

Do you want to rephrase that.
MR VARGAS: Sure.

Q How | ong do you think these flare-ups will continue?

A | don't know. | can't say it's gonna end on January
1st of 2026. | didn't know, you know?

Q And, Doctor, would you have an opinion, with a
reasonabl e degree of nedical certainty, as to a recomendation
for a future treatment for M. Martinez?

A Vell, | would just try to treat himsynptomatically and
what | mean by that, okay, is if he has a flare-up froma
ganglion cyst, give himan injection of cortisone, give him
antiinflammatories, a brace, you know? Just try to treat his

synptons as best as possible.
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IS

1 Q Ckay. Thank you, Doctor?

2 MR VARGAS. | have no further questions.

3 THE COURT: Thank you so nuch.

4 Do you need a break or you're ready?

5 MR ZI ZZAM A:  No, we can keep going, |'mready.
6 THE COURT: Ready, nenbers of the jury? kay.
7 Doctor, are you okay?

8 THE WTNESS: OCh, I'mjust fine, Your Honor. Thank
9 you.

10 CROSS- EXAM NATI ON

11, BY MR ZI ZZAM A

12 Q Good norning, Doctor. Just bear with me one nonent
13| while | try to figure out all the tech in here, okay?

14 A Yes, sir.

15 Q | won't be long. Let's see. Doctor, can you hear ne
16| okay?

17 A | can hear you fine.

18 Q Geat. You nmet M. Martinez for the first time on
19| Septenmber 3, 2019?

20 A That's correct.

21 Q Al'l nost three years to the date after the accident,
22| that right?

23 Yes.

24 Q Okay. Had you ever seen himbefore that date?

25 A No, sir.
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Q Had you ever treated himin connection with anything

el se?
A No, sir.
Q Ckay. And at that tine he nade --
THE COURT: Counsel, if you could, speak up a
little bit.
MR ZIZZAM A:  Got you. Sorry.
Q At that tine he made conplaints of pain in his right

wist, correct?

A Correct.

Q Ckay. Did he tell you why his wist was hurting?

A | don't understand the question.

Q Did he tell what the cause of his wist pain was?

A Yes.

Q Ckay. And that's noted here in your report, correct
A Correct.

Q Ckay.

THE COURT: Counsel, we're gonna give you the m
MR ZIZZAM A.  Yeah, okay. Thanks.
THE COURT: That one goes on your belt and the
ot her one goes on your |apel.
MR ZI ZZAM A: kay. Geat.
THE COURT: Much better.
Q Ckay. And at the tine of that visit, M. Martinez

indicated to you that he hurt his wist when a scaffold fell

?

C.

on
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him is that right?
A Yes.

Q Okay. You indicated earlier in your testinony that the

accident involved M. Mrtinez falling froma scaffold, but that

is not noted in your report here, is that right?

A I's that noted in the report?
Q Yes.
A No. | think it's kind of a basic -- no, it's not

noted, to answer your question.

Q Ckay. Thank you. So, the source of information for
how t he acci dent happened canme fromonly M. Mrtinez, is that
ri ght?

A Correct.

Q Ckay. That's what you nmean in the sentence, history
was provided by the patient, correct?

A Correct.

Q Ckay. And on the first page of the report you al so
wrote, medical history unremarkable, right?

A Correct.

Q That just neans that he had no prior injury to the
wrist, right?

A And or other issues, you know, in general.

Q Ckay. Basically it means his wist was fine until the
acci dent ?

A Yes.
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Q Ckay. Did you have any reason to think, at the tine of
that visit, that M. Martinez was not being fully honest and
forthcomng with you?

A No.

Q Ckay. And you continued to treat M. Martinez for
several years after the surgery, correct?

A I did.

Q Ckay. You've discussed sonme of the postoperative
visits. Do you also have in your file records of a visit from

June 14, 2023? | have a copy, if you need it.

Bear with ne, |'mgetting them Hwm just a second.
Q ' mhappy to give you the copy, if it helps.
A If you could give ne that, sir, |'d appreciate it.

It's a big chart.
Q For sure.
Thank you. Okay. Yeah.
Ckay. Just for housekeeping purposes, do you see date

and time listed at the top?

A Twelve p.m?

Q Yeah.

A June 14t h.

Q Do you know that -- obviously, that reflects the date
that the accident -- excuse ne, of the visit?

Yes, it woul d.

Do you know, is the twelve p.m, is that just sort of a
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default for your conputer system or is that the actual tine of
the visit?

A It's probably the actual tine.

Q Ckay.

A Maybe that was his appoi ntnent date and tine.

Q Okay. According to this docunent, he saw you at twelve
noon on June 14th of 2023, right?

Yes.

Ckay. Geat. And in your report you nentioned, and
["lIl pronounce it wong and |'msorry, tenosynovitis and joint
synovitis right?

A Yes.

Q And coul d you just briefly explain what that is to the
jury?

A Synovitis means inflammation, basically, and teno
refers to a tendon and when you say synovitis or synovitis of
the join, that means inflammmation inside the joint.

Q Okay. Are those conditions that you were treating him
for at the time of this visit or does that reflect the prior
hi story over the course of your treatnent?

A Bot h.

Q Ckay. And did he have any other conplaints at the tine
of this visit?

A I think those would be the major conplaints.

Q Ckay. Can you describe what sort of inpact those
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conpl aints woul d have on the use of M. Martinez's wist?

A Well, he could use the wist, certainly, wth these
conplaints. | nmean, we're not precluding himfromusing the
wist. He just mght have some pain or difficulty doing sone
real heavy lifting, but | don't think it would preclude himfrom

normal activities.

Q Is it fair to say it would cause him sone pain?

A Maybe, maybe not.

Q Ckay. Could it cause sonme |oss of nmotion of the wist?
A It's possible.

Q Ckay. Maybe stiffness?

A It's possible.

Q Nunmbness?

A The nunbness, no. | don't think it would cause

nunbness.

Q Ckay. Would it have any sort of inpact on, you'l
understand the ternms better than |I do, but fine notor skills, as
opposed to gross motor skills or anything |like that?

A | do not think this would have an inpact on his fine
motor skills, no.

Q And he al so conpl ai ned of the mass on his wist that
day or the --

A That was the main conplaint, yes.

Q Ckay. And he told you that the mass had been on his

wist for a nonth or so?
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A Yes.

Q Wuld the -- would the -- what you called a cyst, would
the cyst have caused any sort of inpact on the use of his wist?

A Sonetines it can, yes.

Q Ckay.

A Yeah.

Q From-- as tine goes on, fromthe time of the discovery
of the wist until the time that -- | believe you said that you
aspirated it, right?

A | did.

Q Fromthe tine of the discovery to the tinme of
aspiration, would the -- would the inpact caused by the cyst
have continued to get greater?

A These cysts can go up and down in size, so | analogy |
make is think of it like a balloon that's lined by cells and
makes fluid. So, sonetinmes the cyst can spontaneously rupture.
In other words, that balloon sack ruptures and the fluid | eaks
out. These things can go up and down and it's unpredictable, to
answer your question.

Q OCkay. So, over the course of a nonth, the cyst m ght
have been causing issues with the use of his wist and, maybe
so, it all depends?

A Ri ght.

Q Ckay. Fair enough. Have you had an opportunity to

| ook at any video of M. Martinez taken in connection with this
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case?
A Just for a mnute. A few seconds this norning.
Q Ckay.
A Yeah.

Q Did that have any inpact on your assessnment of his

condi tion?
A No.
Q We'll take a look at it one nore tinme and I'Il ask you

a coupl e questions, okay?

A Ckay.

(Wher eupon, a video was played for the Court and
the jury)

Q First, sir --

A Yes.

Q -- in the bottomleft, sort of partially obscured over
the words video project, do you see the date there, June 13th --

A | do.

Q -- 2023? And do you see the tinme, basically a mnute
before ten a.m?

A | do.

Q Right. Assuming the tine of your examwas correct, as
listed on your report, we're at just that twenty-four hours over
the date of your exam of that day, right?

A Correct.

Q So, fair to say this is the day before?
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A It's fair to say that.

Q Okay. Let's take a look. Now, again, you treated his
injured right wist, correct?

A The right wist.

Q Ckay. So, we'll focus obviously focus our attention on
that. You see hinf? It looks |like he's got hand sanitizer
there, yeah? Does he appear to have any issue with his wi st
while he's cleaning his hands?

A He seens to be noving it well.

Q Ckay. And, now, do you see how his wist is placed on
the --

Chair.

Q -- the chair there, right? It's -- | don't know if
this is flexion or extension.

A Ext ended.

Q Ext ended, thank you. Does he have it extended
normal |y, you would say?

A It's pretty close, yeah. Yes, | would.

Q And that is the hand or wist where he conpl ai ned of
the mass the follow ng day, right?

A Yes, sir.

Q Ckay. It did not appear to be causing himany visible
di sconfort in this video, correct?

A Vi sibly?

Q Yeah, sure.
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A | don't know. It's hard to say. | nmean, he mght be
feeling sone disconfort. | don't know.

Q Sure. But, if so, it's not observable by |ooking at
himin this video?

A Correct.

Q Ckay. Thank you. And I'll fast forward a little bit,
but it [ooks Iike he holds the wist in close to full extension
for an extended period of time here, right?

A I woul d agree.

Q Ckay. Does it seemthat the nmass on his wist or the
i nflammati on of the tendons or other conplaints have any i npact
on his ability to hold or use his phone?

A No, they're not effecting his ability to do that.

Q Okay. Let ne fast forward a bit for you. GCkay. So,
little bit later in the day now 5:15 p.m, okay? It |ooks
l'i ke he's been out there for about maybe seven hours. Does he
appear to be in pain when he lifts and |owers the unbrella?

A VWll, | don't knowif he's in pain, but it didn't

preclude himfrom you know, taking the unbrella down and

closing it.

Q It doesn't look like he's having trouble holding it,
right?

A No.

Q Okay. It doesn't appear to be getting in the way of

his activities, correct, Doctor?

a

413




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Lenzo - Plaintiff - Cross

A | woul d agree.
Q Ckay. And, just alittle nore. How about here? Just

about there? This oneis alittle less carefully edited.

There. Did you observe himsort of, yeah, twist the wist, |ike
so?

A I did.

Q | don't know what that is. Rotation?

A Pronation and supination.

Q Thank you. It doesn't appear to be problenatic based
on the conplaints that he exhibited the follow ng day, correct?

A | agree.

Q How about this particular notion right after the
tw sting, right there?

A Ri ght.

Q Did have you a chance to observe that?

A | did. He was kind of jamming it forward.

Q Wuld you say it's a relatively forceful use of the
wist? Wuld you agree?

A Well, he's not jammng it into anything or hitting

anyt hi ng.
Q Ckay.
A But --
Q Ei ther way --
A -- he's holding the pole --
Q It doesn't appear ---
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A -- pretty strongly.
Q Okay. But it doesn't appear that it's causing himany
di sconfort, right?
A No.
Q And about three weeks |ater --
MR ZIZZAM A: Here, |I'mall set. Thanks.
(Wher eupon, the video is turned off)
Q About three weeks later, at the next visit -- it was
actual ly on July 5th of 2023. Do have you that one? Actually,
Doctor, it's a narrative report that you prepared.

A Ckay. Do have you that?

Q | do.

A | don't have it.

Q Ckay. Sure.

A Yes, okay. | recognize this.

Q Ckay. At that time, three weeks after the aspiration
of the cyst and three weeks after the activities depicted in the
video, M. Martinez told you that he still had stiffness and
di sconfort in the wist, is that right?

A That's true.

Q And you concl uded that he had a noderate, pernmanent
di sagree -- noderate, permanent degree of disability with
regards to the right wist, is that correct?

A Yes. Yes.

Q I's that based on the compl aints he made during that

415




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Lenzo - Plaintiff - Cross

visit and other visits?
A It's based -- you know, it's based on the whole
picture. He did have anatom cal findings, as we delineated

previously, and he had the residual swelling and the ganglion

and he did have a little bit of stiffness. There's a typo here.

He had about ten degrees of residual stiffness, as conpared to a

normal wrist.
Q Sure.
A But that's why | gave hima noderate. | felt that was

fair.

Q Doctor, to your recollection, did M. Martinez nove his

hand and his wist during your exans?

A Sur e.

Q The way he's depicted nmoving themon the video?

A To the best of my recollection, yes.

Q Ckay. And that, based on the novenent that he showed
at those exams, that led to your diagnosis of a parti al
disability, is that correct?

A VWll, it's based on the surgery and the findings that
found there at surgery. |It's based on the residual swelling, |
nmean, that was obvious that it's there for the eye to see, and,
so, that's how | came up with it.

MR ZI ZZAM A: | have no nore questions.
Thank you, Doctor.
THE COURT: Thank you so much.
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Any redirect?

MR, VARGAS: No, Your Honor.

THE COURT: Thank you so nuch, Doctor. | believe
you have to | eave that stuff.

THE WTNESS: |'mjust going to give it to him
Thank you

(Wher eupon, the witness steps down fromthe stand)

THE COURT: Counsel, can you step up?

(Wher eupon, a discussion was held at the bench)

THE COURT: Okay. Menbers of the jury, we're gonna
have a brief recess until 11:30. So, we recess until 11:30.

COURT OFFICER: Al rise. Jury existing.

(Whereupon, the jury exits the courtroom

THE COURT: Okay. Wuld you like to put it on the
record before we begin?

(Wher eupon, an off-the-record discussion was hel d)

(\Wher eupon, the follow ng was recorded and
transcribed by Oficial Court Reporter Mchelle Cox)

(Continued on next page)

* * * * *
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THE COURT: Counsel, | understand that you want
to put sonething on the record before we go forward.

MR, VARGAS: Yes, Your Honor.

So | just want to put on the record that | have
and nunerous representatives fromny office has spoken to
ny client, M. Martinez, over and over about the --

THE COURT: Are you on?

MR VARGAS. There it is, sorry.

We' ve spoke nunerous tines to himabout settling
the case. He has acted irrationally as far as his
reasoning. And he refuses to settle the case even though
his attorneys have repeatedly advised himwe woul d work
wth himin trying to reduce liens, anything that he owe.

He is steadfast in wanting to find out what the
jury is going to decide. And we've advised himthat, you
know, it could turn out very badly for himwhere he cones
out with no nmoney. And he still refuses to settle. And |
just want to put on the record that the attenpts have been
made many, many times.

| can count nyself talking to him at |east eight
to ten times. Counsel next to me, Jay Gorayeb at | east
four or five times. M. Corayeb, Chris Corayeb, has spoke
to himnunmerous times over the years about his irrationa
belief in how much he should get in this case. And no one

has been able to get through to him but we're ready to

MC-B
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proceed.

THE COURT: Thank you so nuch, Counsel

Just for the record, the Court has spoken wth
both plaintiff and his spouse, also, in attenpts to try to
resol ve this case.

At this tinme, we'll bring the jurors down.

M. Mrtinez.

THE COURT OFFICER. All rise. Jury entering.

(Wher eupon, the jury enters the courtroom)

THE COURT: Good afternoon, Jurors.

As you can see, we are now going to go back to
the plaintiff to have himcontinue his testinony.

Please let me remnd you, M. Mrtinez, that you
are still under oath.

And jurors, let me remind you that M. Martinez
wll be testifying, actually, on cross-exam nation through
the aide of the official court interpreter, Cbed Cheri se.

MR ZIZZAM A:  Thank you, Judge.

THE COURT: Counsel, you may inquire.

CRCSS EXAM NATI ON
BY MR ZI ZZAM A:

Q M. Martinez, are you ready to proceed?

A | would you like, Your Honor, and the Menbers of the
jury to allow me to say sonething about sone docunents.

THE COURT:  No.

419
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Q The question is: Are you ready to proceed?

THE COURT: He'll have to answer the attorney's

questions. |If he needs to speak about some docunents,
he' Il have to speak with his own attorney.
A Ckay.

THE COURT: You may inquire, Counsel.
MR ZIZZAM A:  Thank you, Judge.
Q Yesterday | asked you questions about contents of
certain records, including medical records.
Do you renenber that testinony yesterday?
A Yes.
Q Ckay. Continuing where we left off, then, as you
I ndi cated yesterday, you received nedical treatnment after your
accident at the facility called Gty Medical; isn't that right?
A Yes.
Q And yesterday | asked you questions about records from
Gty Medical dated October 24, Novenber 7th and Decenber 19,
2016.
THE | NTERPRETER: |'msorry, you're saying
Novenber 7th?
MR ZI ZZAM A:  Yes, and 12/109.
Yes.
The next report fromCity Medical is dated February 1
2017.

If I tell you that it contains the nane

MC-B
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| nocenci o Martinez with your date of birth and the date of the
accident, you'll agree this is referring to you; would you not?
A Yes.
Q Ckay. This docunent says that "he" -- referring to
you -- "has not been able to return to work since his injury.”

I's that information that you gave to the doctor that
day?

A Yes.

Q Ckay. And the doctor got that information right in
this report; isn't that right?

A Yes.

Q The report also said that you did not have any priors,
meani ng you had not injured yourself before the date of your
acci dent.

Did you tell the doctor that, too?

A Yes, that's correct.

Q So far the doctor hasn't gotten any of those things

A That's correct.
Q Ckay. The record indicates that you were receiving
physi cal therapy.
That's not wong, is it?
A Correct.
Q It says it was difficult for you to take stairs

because that increased your pain.

421
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Did you tell the doctor that that day?
A Yes.
Q Ckay. That's what you told the doctor, that's what
the doctor wote down.
The doctor didn't get that wong; is that right?
That's correct.
Ckay. This report indicates that you were injured
whil e you were at work doing construction on Septenber 6, 2016.
I's that what you told the doctor?
A Yes.
Q So the doctor got that right, right?
A Correct.
Q So far everything you told the doctor that day the
doctor got right in this report; you wuld agree?
A Yes.
Q Okay. The report also states -- this is referring to

you. "He states while at work doing construction on 9/6/2016 he
was injured. He states that a wheel barrow fell. He noved to

get out of the wheel barrow and sustained a blow to his right

hand. "
Did the doctor get that right?
A No.
Q Ckay. That's not what you told the doctor that day?
A No.
Q The doctor got everything right that you told himin

MC-B
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this report except the description of the accident, right?

A Correct.

Q And that's seven consecutive sonmetines since the date
of the accident that everything you stated was recorded
correctly in the reports, except for how the acci dent happened,
isn't that right?

A Correct.

Q And it's still your testinony that you're right and
t hese seven people are all coincidentally wong; is that right?

A Can you repeat that, please?

MR, ZI ZZAM A:  Could you read it back, please.
(Wher eupon, the record was read.)

A No.

Q You're right, they are all wong; that's your
testinmony, right?

A No.

Q Ckay. So they're not wong, they are actually right;
they are right in describing how the accident happened?

A Yes.

Q Ckay. You do understand that if they are right that
means you're wong because they are describing the accident
differently than you; do you understand that?

THE | NTERPRETER: |' m repeati ng.
MR ZIZZAM A: Sure.
A Yes.
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Q Ckay. Does that nean that the way you've been
describing the accident here at this trial tothis jury, is
wrong?

A No.

Q The way you' ve described the accident to the jury is
right, that you fell fromthe scaffold 17 feet, |anded on your
back and | ost consciousness; that's still your testinony, right?

A That's correct.

Q And you understand that the seven sets of records that
we' ve | ooked at so far all contain a different description of
the acci dent that does not involve you falling fromthe scaffold
or striking your head or striking your back; you understand
t hat ?

Yes.

Q So it's still your testimony then that all seven of

t hese sets of records are coincidentally wong; is that right?
THE | NTERPRETER: |' m repeati ng.
MR ZI ZZAM A:  Kkay.

A No.

Q Ckay. Do you think that -- again, this record says,
"He states that a wheelbarrow fell. He noved to get out of the
wheel barrow. "

I's that how your accident happened?

A No.

Q So you're saying this is wong, aren't you?

MC-B
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A Correct.

Q Just like all the other records we've | ooked at so
far, right?

A Correct.

Q Ckay. That's seven so far

You think there's any nore?
MR VARGAS:. (bjection.
MR ZIZZAMA: |1'lIl wthdraw the question. M
apol ogi es, Judge.

Q Are the records in evidence of City Medical include a
report fromApril 13, 2017. So we're nowa little over seven
nmont hs after your accident.

Do you agree this record refers to nmedical treatnent
to you at Gty Medical?

A Yes.

Q And you gave the information that the doctor wote
down in this report; isn't that right?

A Correct.

Q Very good.

The record says that you conpl ai ned of weakness in the
ri ght hand.
Did the doctor get that right?
A That's correct.
Q The report says that you had an occasi onal nunbness in

your right hand and wrist.

MC-B
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Did you tell the doctor that that day?

A Yes.

Q And the doctor got that right in this report; is that
correct?

A Correct.

Q The report says activity aggravates your right hand
and wrist pain.

Did you tell the doctor that that day?

A Yes.

Q And the doctor didn't get that wong in the report; is
that right?

A Correct.

Q It states that the doctor exam ned your right hand and

wrist that day.

and right

Q

That's what happened, right?

Yes.

The doctor -- excuse ne.

The report says that you described your right wi st
hand pain as an eight out of ten in severity.
That's what you told the doctor that day?

Yes.

So the doctor got that right, too, in this report;

isn't that right?

A

Correct.

Ckay. And the record says, "the patient," that's you,

MC-B
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1 "reports receiving physical therapy three tinmes a week."
2 I's that what you told the doctor that day?
3 A Yes.
4 Q Ckay. So far everything that you told the doctor that
5 day the doctor got right in this report; you'd agree with that?
6 A Yes.
7 Q So far the doctor hasn't gotten anything wong in this
8 report, right?
9 A Correct.
10 Q The report describes the accident as occurring when
11 "he," neaning you, "he pushed the scaffold that fell on his
12 right hand."
13 I's that what you told the doctor that day?
14 A No.
15 Q The doctor got that wong; that's your testinony?
16 A Yes.
17 Q Ckay. That's the only thing you heard about this
18 report that the doctor got wong, right, just the description of
19 the accident; is that right?
20 A Correct.
21 Q And that's -- we're seven nonths after the accident,
22 and that's eight times in a row the record' s got everything you
23 said right about the accident, except for how the accident
24 happened; isn't that right?
25 THE | NTERPRETER. |'m goi ng to repeat.

MC-B
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A Correct.
Q The next record from Med is dated May 5, 2017, now
more than eight nonths after your accident.
You would agree this is a record of treatnent that you
received that day, right?
A Yes.
Q You said you presented for a followup visit.
So far so good, right?
Correct.
And it describes chief conplaint as right hand and
wri st pain.
I's that what your conplaint was that day?
A Yes.
Q That's what you told the doctor, that's what the
doctor wrote down, the doctor got that right; is that right?
A Correct.
Q The record says you stated you were still going to
physi cal therapy three tinmes a week.
That's what you told the doctor that day, right?
Yes.

The doctor got that right; is that right?

> O >

Correct.
Q Ckay. The record indicates that your accident
occurred at work on Septenber 6, 2016.

That's what you told the doctor happened that day,

MC-B
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right?

A Yes.

Q Ckay. The record describes the accident as occurring
when "he," meaning you, "states that the scaffold fell on his
ri ght hand."

I's that what you told the doctor happened that day?

A Yes.

Q Ckay. Did the doctor get everything you told himthat
day right?

A Correct.

Q Ckay. Did you tell the doctor you fell fromthe
scaffold from17 feet?

A Yes.

Q You understand that this document does not say
anyt hi ng about you falling 17 feet fromthe scaffol d?

THE | NTERPRETER: |'m going to repeat.

A Yes.

Q That's sonmething that the doctor nust have |eft out;
Is that right?

A Correct.

Q Because you definitely told the doctor that day that
you fell 17 feet froma scaffold, |ost consciousness for
30 m nutes and | anded on your back?

A Yes.

Q I n connection with your workers' conpensation case,

429
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you were exam ned on one or nore occasions by doctors; isn't
that right?

A Correct.

Q And if | told you that according to the records in
evidence that, the first of those exans took place on
Cct ober 16, 2017; you wouldn't disagree with that, would you?

THE | NTERPRETER: |'mrepeating the question.

A Correct.

Q And according to the records of the visit that day, it
descri bed you as, Inocencio Martinez, at 15 East Mshol u, Date
of Accident: 9/6/16, Date of Birth: 2/14/80, Enployer: A1
Sprinkle, your occupation insulator.

You agree with all of that?

A Correct.

Q So far all that information is correct, nothing on it
is wong, right?

A Correct.

Q Ckay. And the records of that examindicate that your
acci dent occurred Septenmber 6, 2016 while you were at work as an
installation installer.

s that what you said happened that day?

Yes.

Ckay. So far everything in here is right, nothing in
there is wong; isn't that right?

A Correct.
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Q Ckay. The records of this examindicate that you went
to the North Central bronx Hospital on the date of the accident.
That's information that cane fromyou that day, right?

A Correct.

Q Ckay. And it said at the time of the exam you were
receiving treatment fromDr. G ossnman who you nentioned
yest er day.

That part's right, too; isn't it?

A Correct.

Q Ckay. And the records don't -- that part is not wong
inthe records; it's right, isn't it?

A Correct.

Q Ckay. The records of this examindicated you were
going for physical therapy three tinmes per week.

That's what you said that day?
Correct.

The doctor didn't get that wong, right?

> O >

Correct.
Q Ckay. And the records of the examindicate that you
were taking | buprofen, ointnments and patches for pain.
That's what you said that day, right?
THE | NTERPRETER:  After |buprofen what did you
say?
MR ZIZZAM A: Q ntments and patches.
A That's what you said that day?

MC-B
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A Correct.

Q Ckay. And the doctor didn't get that wong; isn't
that right?

A Correct.

Q The record describes the accident as follow "dinbed
the scaffold which was not properly attached and | fel
backwards and nmade netal cable snap and hit mnmy right hand.”

I's that what you told the doctor that day?

A No.

Q Okay. Everything is right on this record except how
t he acci dent happened, right?

A That's correct.

Q And this is October 2017, nore than a year after the
accident, and this is nowthe tenth tine in a row that
everything is right in the records except how the accident
happened; isn't that right?

THE | NTERPRETER: |'m going to repeat.

A Correct.

Q At sonme point after your accident a | awsuit was
comenced on your behalf; isn't that right?

A Correct.

Q And |I'Il represent to you that the lawsuit was
comrenced through the filing of a docunent called a conplaint.
Conpl ai nt dated February 2, 2018, and filed and served by the

attorneys who were representing you at the tine.

MC-B




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Martinez - Plaintiff - Cross

433

You don't disagree that this occurred, do you?

THE | NTERPRETER. |'m going to repeat.

MR ZIZZAMA: Can | ask for the | ast question
and answer to be read back, please.

(Wher eupon, the record was read.)

MR ZIZZAM A:  Thank you very nuch

A Correct.

Q Thank you very much.

Now wi t hout getting into any details or any specifics,
at sone point before your lawsuit was filed a year and a hal f
after your accident, you told your attorneys how your accident
happened; isn't that right?

A Correct.

Q Ckay. And at sone point in that year and a half
before your lawsuit was filed, you explained that you had
falling from17 feet froma scaffold, |ost consciousness, |anded
on your back, right?

A Correct.

Q The content of your conplaint describes the accident
as follows: "On Septenber 6, 2016, while plaintiff,
| nocenci o Martinez, was waffling and carefully working upon said
prem ses, he was caused to be struck by a scaffold that fell on
him"

That does not say anything about you falling 17 feet

MC-B
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froma scaffold, does it?
A Correct.
Q Your attorneys got the description of your accident
wrong in this docunent, too; isn't that right?
A Correct.
Q Seven nonths | ater on Septenber 12, 2018, a full two
years after your accident you saw Dr. Gimm
You renenber treating with him right?
A Yes.
Q And you remenber himtestifying at this trial, right;
he was the first doctor that we heard from|ast week?
A Yes.
Q And you saw Dr. Ginm you told himhow your accident
happened, right?
A Correct.
Q You told the truth when you did that, right?
THE | NTERPRETER:  Sorry.
Q And you told the truth when you did that, right?
A Correct.
Q Ckay. The record indicates that "he," you, "did not
i ke the care he was receiving at his prior pain managenment
physi cian and wi shed to change offices."
Did you tell Dr. Gimmthat that day?
Yes.

Q Dr. Gimmdidn't get that wong, did he?
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A Correct.

Q You told himthat, he put that in this record and he
got it right in this record; isn't that right?

A Correct.

Q Ckay. This record says that you had no past nedical

hi story, neaning you had not hurt yourself prior to this

acci dent.
You told the doctor that that day?
A Correct.
Q Dr. Gimmdidn't get that wong in this report, right?
A Correct.

Q This report indicates that you were injured while at
work on 9/6/2016; is that what you told the doctor that day?

A Yes.

Q The record so far, everything you told to Dr. Ginmm
that today he got right; isn't that right?

A Correct.

Q He hasn't gotten anything wong so far; you agree with
t hat ?

A Correct.

Q Okay. The report describes the accident as foll ows:
"Wi | e working construction, was standing on a scaffold, a piece
of construction debris struck himcausing himto fall back."

I's that what you told the doctor happened that day?
THE | NTERPRETER. |'m goi ng to repeat.

MC-B
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A Yes.
Q Ckay. So you told the doctor that day that the reason
you fell was not because the scaffold collapsed, which is what
you' ve been testifying to at this trial, but because you were
hit about by a piece of construction debris.
I's that your testinony?
A No.
Q Ckay. So you -- it's your testinony then that you
didn't tell Dr. Gimmthat that day?
A No. | told himl was on top of the scaffold. Mybe
they didn't understand me well.
Q Could be Iike the prior ten, right?
A Correct.
Q But that's the only thing in this report that
Dr. Gimmgot wong; is that not right?
A Correct.
THE COURT: (Okay. Counselor, we're going to
break for [unch now
Okay, Menbers of the jury, please renenber ny
adrmoni tions about speaki ng anong yourselves or with others
about the case. Have a good |unch and we have a doctor
thi s afternoon.
So we're going to work this afternoon. Be back
2:15. 2:15.
THE COURT OFFICER  All rise. Jury exiting.

MC-B
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(Whereupon, the jury exits the courtroom)
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AFTERNOON SESSI ON

(Wher eupon, the CityMD report was marked as
Defendant's Exhibit N in evidence by the Reporter)

(Wher eupon, the North Central Bronx report was
marked as Defendant's Exhibit Oin evidence by the Reporter)

(Wher eupon, the Video Conpellation was nmarked as
Defendant's Exhibit P in evidence by the Reporter)

COURT OFFICER: Al rise. Jury entering.

(Wher eupon, the jury entered the courtroom

THE COURT: Pl ease be seated. Please do take a
mask, there are things out there.

Ckay. So, we're going to suspend our Plaintiff's
testinmony again. As | told you before, we take w tnesses
out of turn to accommodate them At this point, the
Def endant is going to call a witness. So, that neans
they're out of turn and it's going to be on behalf of the
Def endant .

MR VARGAS. Your Honor, it's actually the cross of
Dr. Ginmm

THE COURT: Excuse ne, it's Dr. Ginm Ckay.

So, we had Dr. Gimmlast week and we did not
conpl ete the cross-exam nation, so we're going to have the

cross-examnation of Dr. Gimm
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Step up, Doctor, please, and let ne rem nd you
Doctor, that you're still under oath. You can just sit
ri ght there, okay?
MATTHEW GRI MM called as a witness by
and on behalf of the Plaintiff, after having been previously
duly sworn, was exam ned and testified as follows:
THE COURT: Counsel ?
THE WTNESS: Sorry, ny daughter gave nme a stomach
bug that I"mjut getting over.
MR. DANI ELSEN:  Your Honor, may | inquire?
THE COURT: Yes, you may.
MR DANI ELSEN. Thank you, Judge.
CROSS- EXAM NATI ON
BY MR DAN ELSEN
Q Good afternoon, Doctor
A Hel | o.
Q I won't ask you how you're doing and | apol ogi ze you're
here under these circunstances.
A It's all right.
Q Doctor, you brought your chart back with you, is that
correct?
A Yes.
Q Ckay. And you have that in front of you, is that
ri ght?
A Yes.
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Q Okay. Now, Doctor, | believe we mght agree on a
coupl e of quick points. You're here to testify on severa
i ssues and those include the cost of procedures in the future,
is that right?

A Yeah, future -- estimated future nedical.

Q Okay. And then you're also here to testify about the
types of treatnment that the Plaintiff nmay allegedly need and the
frequencies of those treatments in the future, is that fair?

A Yes.

Q Ckay. And you're also here to issue an opinion on
causation and, in fact, | believe that you did that during your
direct, is that also fair?

A Yes.

Q OCkay. And then, finally, Doctor, are you here as both
a treating doctor and as a retained expert? 1Is that fair?

A Yes.

Q Okay. Now, Doctor, in order to do the things that |
just outlined right there, | think it's fair that you need a few

things. You need to have exam ned the Plaintiff, is that fair?
A Yes.
Q Ckay. And you would also need to review prior nedical
records, also fair?
A What ever was available to ne.
Q OCkay. And you would al so review sone objective tests

and even participate in admnistering sone tests, is that fair?
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Yes.

Q And then a big one would be that you have to rely on
some of the subjective conplaints and the things that the
Plaintiff has told you in order to formyour opinions, is that
fair?

A Yes.

Q Ckay. And, you agree with nme, general proposition, if
the Plaintiff is not fully truthful with you when he is giving a
hi story, when he's providing history, not just this Plaintiff,
but any Plaintiff, that woul d necessarily inpact your opinion,
is that fair?

A Yes.

Q OCkay. So, if you were to rely on information given to
you by a patient that ultimately turned out to be not true, that
woul d, of course, inpact your opinion, fair?

A Yes, depending on what it was.

Q Ckay. Now, Doctor, you first saw the patient on
Septenber 12, 2018, is that about right?

A Yeah, | believe so.

Q Take your tinme.

A Yeah, Septenber 12th.

Q Sept enber 12, 2018. And, by the way, Doctor, if you
need a break at any nonent, |let ne know, we can work around
that, okay?

A Yeah.
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Q OCkay. And then you also issued a report for this case
I n Novenber of 2023, is that correct?

A Yes, Novenber 1st.

Q Okay. And that report contains within it your future
life care plan, is that right?

A Yes.

Q And it also references an exam nation you perforned of
M. Martinez on Septenber 20, 2023, is that also correct?

A Yes.

Q Ckay. Now, in that report, you -- strike that. 1In the
report, with respect to that exam nation that occurred on
Sept enber 20, 2023, you nmde certain notations with respect to

your exam nation of M. Martinez, is that correct?

Yes.
Q OCkay. And I'Il let you flip to that. Take your tine.
Just let me know when you're ready. 1'll be asking you about

your exam nation and observations, okay?
A Okay. GCkay. Cot it.
Q Got it? kay. So, you indicated there -- first | saw

in there a note that M. Martinez presented with an antalgic

gat e?
A Yeah.
Q | was a | awyer for, like, five years and | never knew

what that neant and | finally |looked it up. What does that

mean?
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Altered pattern, altered wal king pattern.

It's that you're wal king kind of funny, is that right?

> O >

Alittle bit, yeah

Q And | read descriptions where it would be that you're
wal ki ng and trying to al nost get your weight off of one foot
onto the next quicker, sonmething along those |ines?

A Just generally walking with a pattern that's not
conpl etely normal .

Q Ckay. And then you also noted a nunber of ranges of
notions, ranges of notion that you took for this Plaintiff,
correct?

A Yes.

Q And, just generally, so we can nove through this
qui ckly, you tested nultiple ranges of notion and flexion, is
that correct?

Yes.

Q And, with each one of those, you noted that there was
sone reduced range of notion exhibited by the patient, is that
fair?

A Yeah, it -- | would say it was, |ike, a noderate
reduction from normal.

Q Exactly. Some nunbers |ess than normal, fair?

A Alittle bit, yeah

Q And then there were al so sone conpl aints of continued

pain. \Wat were those?
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A Where are we tal ki ng?
Q So, in your report --
A In the --
Q Around pages ten or eleven it indicated some continued
pai n.

A Yeah, he was tal king about continued pain.

Q OCkay. And then it also indicated in there, noving on

to page eleven or so. |1'Il get the exact page, I'll turntoit.
Ch, | apol ogi ze, page nine.
A Ckay.

Q Ckay. Conpl aining of increased pain and nunmbness to
the left, greater than the right |lower extremty. See that
towards the very bottom the |ast paragraph?

A Yes.

Q And then also lateral pain worse with sitting?

A Yes.

Q And then it notes that his wife is assisting himwth
daily living activities, including dealing wth putting on shoes
and socks and pants, also she's taking care of the shopping and
home care and that the patient lives on the fifth floor and it's
very difficult for himto | eave the home due to the pain. You
agree with all that?

A Vell, | was just -- it says his wife hel ps himwhen his
pain is increased. So, | think it was sort of a generalization.

| ask at times if they get assistance and, on bad days, because
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often tinmes they have good days and bad days, so --

Q That's fair enough. So, would it be fair to say that
he reported to you that on certain days he was requiring what
woul d appear to be fairly significant assistance fromhis wife
with daily activities of living and that he was having trouble
comng in and out of his house because it's on the fifth floor,
things of that nature, is that fair?

A I think on his bad days, yes.

Q Ckay. And, again, it notes the antalgic gate and the
physi cal exam and, so, that woul d be sonething you observed,
correct?

A Yeah.

Q OCkay. And he also told you he's not working, correct?

A Yes.

Q Ckay. And it also lists limtations of what he should
or should not do, should he attenpt to work, and | think it was
limting his novenent and not |ifting nore than about ten
pounds, things of that nature, is that fair?

A Yeah. Usually we tell themto start with things as
tolerated, that's what | recommended he start with, and to nove
on as tolerated.

Q Ckay. And this is all fromyour exam nation of M.
Martinez in Septenber of 2023, correct?

A Yeah.

Q Now, Doctor, we have several -- | know that you
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understand, or |'m assum ng you understand, correct me if |'m

wong, that the Plaintiff was surveilled in this case and that

there's some surveillance video of himand you understand that,
right?

A Yes.

Q Okay. Have you seen the surveillance footage, Doctor?

A |'ve seen a few clips.

Q Ckay. So, | amgoing to show you -- first I'm-- just
stick with me here, because |I did not use this yet, so |I'mgonna
hope for the best.

THE COURT: You're famliar with this, correct,

Doct or ?

THE PLAINTIFF: | haven't seen this video.

THE COURT: kay. So, you haven't seen this one?
| mean the technol ogy.

THE WTNESS: Oh, yes.

Q Al'l right. So, Doctor, if you note, there's -- in the
| ower left hand of the screen there is an indication of the day.
Now, this is a June 8, 2024 video. |'mgonna show you a video
that was actually taken on June 13, 2023. So, that's within
about three nonths of your examination in Septenber, okay?

A Ckay.

Q Just give it a moment. Okay, here we go.

(Wher eupon, a video was played for the Court and

the jury)
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Q Al right. Now, you see M. Martinez jogging across
the street. Okay. Certainly, no antalgic gate there, right?

A No, he | ooked okay there.

Q He | ooked pretty good, right?

A Yeah.

Q Okay. Certainly, wasn't exhibiting any classical signs
of pain or disconfort in that clip? And |I'mgonna show you
nore, but, that's fair to say, that he wasn't exhibiting any
sort of classical signs of pain, disconfort, disability,
correct? He was jogging across the street as a healthy person
mght, fair?

A Yeah, he | ooked okay.

Q OCkay. Now, Doctor, |I'm gonna show you another clip
from-- this one is from Novenber 3, 2023. So, now, this is
just right after your exam nation in Septenber. Coincidentally,
it was right after when you were drafting your report for the
case here and |'mgonna bring that up for you now and start
wat ching right here. So, here we see M. Martinez wal ki ng out,
he's holding a bin that |ooks to be |oaded with all sorts of
stuff , he's comng out, we see himholding it with his right
hand, he's wal king. Okay, now, in that clip, again, no antalgic
gate? Looks pretty good?

A Yeah.

Q Fair? Not conmtting any classical signs of pain?

A Not in that clip, no.
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Q OCkay. Now, you'll also notice M. Martinez sitting in
the front row He has this black -- this black gl ove that he
wears on his right hand for court. Do you see that?

MR. DAN ELSEN: Can you raise your right hand, sir?

No, the other one. Can you raise your right hand, sir? The

ot her hand. Your right hand.

Q Do you see this black glove he wears in court? You got

t hat ?
A Ckay.
Q Certainly no sign of that in the video, right?
A | didn't see it, no.
Q Ckay. And, so, now |I'mgonna run several days of video

fromthe beginning and these are several dates, starting with
one in June of 2024, so, nuch nore recent than these |ast ones,
okay? Here he is com ng down the stairs, again holding another
| arge bin, and here he's utilizing a cell phone with the hand
that was injured, the right hand. Now we flip to another date.
Again, carrying a very large bin.

Now, Doctor, we don't know exactly how nmuch that bin
wei ghs, but, | think we can safely guess it's nore than ten
pounds? You' d probably agree with me, right?

A | mean, | couldn't -- | wouldn't feel confortable
saying, unless | knew what was in it.
Q Okay. Certainly, it doesn't look like light duty or

sedentary work that he's doing here, right? You woul dn't
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classify that as light duty or sedentary work?

A I'd want to know the wei ght of the bin, but he | ooks
okay.

Q You see this folding table that's over there?

A Yeah.

Q You ever lift one of those? Setting up for a party at
t he house, kids com ng over?

A Probabl y.

Q Yeah. They're not super light. Certainly, forty,
fifty pounds, thirty pounds, sonething like that. Definitely
more than ten, right?
| think fifteen, twenty pounds.

At least right, nore than ten though right?

Probably nore than ten

O r O >r

Ckay. And, again, here he's nmanipul ating the bags,
he's noving them and he appears to be in no disconfort, would
you agree?

A Yeah, agreed.

Q Again, here we'll see himrun across the street and
here | believe --

MR. VARGAS. Your Honor, | object. W're

re-wat ching the video now.
THE COURT: Yes, this is --
MR DANIELSEN:. It's gonna nove through, Judge, to

the last part of the video. W have not watched this
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portion.
THE COURT: That portion was June?
MR. DANI ELSEN: Yes, we're on to June 8, 2024. W
have not watched this portion. | apol ogize.

THE COURT: Okay. This is new?

MR DANIELSEN: This is new. Everything we see now
Is conpletely new, Your Honor.

THE COURT: (kay.
Q And, again, he's placing the bags onto the car,
| ating up and down the stairs with ease?

MR, VARGAS: (bjection, Your Honor.

THE COURT: Sustained, as to characterization.

Q Now, 1'd like you to focus here, Dr. Gimm okay?

You would agree with me, Doctor, that M. Martinez was
to open and, by hinself, set this table up with ease,
ect?
A Yeah.
Q Now, if you noticed there -- let's just back it up a
ge. As he's lifting this bin --

MR VARGAS:. (bjection, Your Honor. W don't need
his commenting on what he's seeing.
MR. DANI ELSEN: |1'm asking a question, Counsel.
THE COURT: Let's wait for the question, M.
Var gas.

Ckay. Go ahead, counsel.
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Q So, I'd like you to pay particularly close attention to
this portion of the video, Dr. Gimm As the Plaintiff is
pi cking up the bin, would you agree with ne that it appears that
he's smling?
Yeah.
Hol d on.

> O >F

Yes.

Q Ckay. So, in your experience as a physician, smling
and | aughing is not generally consistent with someone being in
extensive pain, wuld you agree with that?

A | nean, | wouldn't characterize it conpletely, but he
didn't look Iike he was incredible pain there, but --

Didn't appear to be in any pain there, right?
You can grimace or you can smle and be in pain.
Ckay.

Just like I"'msmling and I'mkind of sick, so.
Do you want to take a m nute?

No, | want to get it over wth.

o » O » O > O

Ckay. And, again, you notice no glove here?
MR VARGAS. (bjection. There's no question there.
MR. DANI ELSEN. | just asked him again, do you
notice there's no glove here, correct? That's a question.
THE COURT: It's sustained now
Q Do you see a glove in that photograph on the

Plaintiff's hand, Doctor?
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A I"mnot seeing his hand in this picture.

Q ["1l back it up, just a smdge.

A No, no gl ove.

Q No glove. And I'Il represent to you that Plaintiff was
under surveillance for the balance of this day. You'll note at

the bottomthere it's 17:58, which would make it, | believe,

just about six o'clock. Doctor, would it be consistent with the
presentation of M. Mrtinez in your office and the conplaints
that he had that he would be able to work an entire day w t hout
break, without -- w thout any obvious difficulty?

A | nean, he's a -- with regards to tinmeframes, col der
weat her, patients often have nore pain, warner whether, |ess
pain, but, he |ooks okay right here.

Q Looks pretty good?

A Yes.

MR. DANIELSEN: | think we're done with the video.
(Wher eupon, the video was turned off)

Q So, Doctor, as a general statenent, would you agree
wth me that what was visible on these various dates in the
video that you just watched is inconsistent wwth the history
that was provided to you in Septenber of 2023 by M. Martinez?
| nean, these are two different days. So, on the --
Well, it's actually nultiple days.

Yes.

o > O >

So, we've shown and we can --
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A | mean, | can coment on the day | saw him On those
dates | was examining him yes, | would describe it differently.

Q Different, fair?

A Yes, based on Septenber and those dates.

Q Now, Doctor, let's talk a little bit about your
causation opinion for a nonent.

A Ckay.

Q Okay. Your report indicates all the things that you
reviewed in preparation of serving as an expert in this case, is
that fair?

A Yes.

Q Now, can you turn to the portion of your report that

i ndi cates the docunents you revi ewed, please?

A Ckay.

Q Thank you.

A Ckay.

Q Ckay. MNow, it indicates that you saw the ER record, is
that right?

A Yes.

Q And it also indicates that you saw some of Dr. Kaplan's
records in the summer of 2018, is that right?

A Yes.

Q Ckay. And it also indicates that you saw one MRl in
January of 2018, is that correct?

A Yes.
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Q What it doesn't indicate is whether you saw any of the
records fromthe Plaintiff's treatnment from Septenber of 2016
when the incident occurred, up to when the Plaintiff was seen by
your boss, Dr. Kaplan, in 2018, is that fair?

A Yes. | didn't have access to those records.

Q You didn't have access to then? So, that's the CtyMD

records that we have in evidence --

A Ckay.
Q -- here, marked as Defendant's Exhibit N?
A Ckay.

Q So, you've not seen any of these records in advance of
com ng here today?

A Correct.

Q Ckay. And you've not seen any records of any treatnment
that occurred between Septenber of 2016, up until when the
Plaintiff appeared at Dr. Kaplan's office, correct?

A Right. | got the history fromthe patient.

Q And, so, your causation opinion, then, is based upon
t he emergency roomrecords and the history that's given to you
by the Plaintiff with respect to how the accident happened, how
he was injured, all of those things, would that be fair?

A Those are parts of the puzzle. | also take into
account objective findings that I did on exam as well as ny
history in treating other patients.

Q According to your records, how did M. Martinez
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descri be his accident?

A He described it through a translator, and he's not
al ways the nost articulate person, as working construction,
standing on a scaffold, a piece of construction debris struck
him causing himto fall back and the scaffolding to collapse,
resulting ininjury to his back, right hand and |l eft knee.

Q Would it surprise you to know that before you canme in
here to testify this afternoon, that M. Mrtinez was asked if
he agreed with the way you recorded the incident in your notes
and he actually, in fact, testified that he didn't agree with
the way that you recorded it?

A Ckay.

Q OCkay. And | know that you've not seen the two years of
CityMD records that we have over there. However, on February 1,
2017, approximately five nmonths after the accident, there's a
note in the CityMD records that indicates, he, M. Mrtinez,
states, while at work doing construction on 9/6/2016, he was
injured. He states that a wheelbarrow fell, he noved to get out
of the wheel barrow and sustained a blow to his right hand.

Woul d you agree with me that that is a significantly
different version of the accident than what is recorded in your
notes, Doctor?

A Yes, it's different.

Q Ckay. Then, of course, we have the energency

department records from Septenber 6, 2016, correct?
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Yes.

And you' ve seen those?

> O >

Yes.

Q Ckay. And those records indicate that he suffered an
injury to the right hand only, correct?

A Yes.

Q They don't nention any injury to the back, correct?

A Energency roons generally focus on the nobst pressing
i ssue at the tine.

Q | want you to assune that M. Martinez has testified
that he fell 17 feet.

A Ckay.

Q 17 feet. Now, |'mpretty short. |'mabout 5 2, 5 3.
| guess, on a good day, if | spike ny hair, 5 4. So, three
times nmy height. Three tines higher than me. |If he's to be
believed, he fell three times nmy height down to the floor, he
| ost consciousness for thirty mnutes, he then went to the
emer gency room and they focussed only on the injury to his left
hand? That is the testinony that we have here.

So, Doctor, have you ever worked in an energency room
in rotation while conpleting your medical training?

A Yes.

Q Ckay. | understand you're not an energency nedi cal
doctor , but, is it fair to say that the standard of care, if

soneone cones in and reports a fall from17 feet with a | oss of

456




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Cross

457

consci ousness for thirty mnutes, that, at the very |east, there
m ght be a CT scan taken of the back or the neck or the and, at
the very least, there would be an indication in the chart notes?

A There's definitely a good chance that that woul d be
done.

Q A very good chance, right?

A Yeah.

Q Interestingly, | noticed something else in these
records. dasgow Coma Score is noted to be 15 out of 15. What
is a G asgow Cona Score?

A It checks for a concussion and their cognition.

Q It would be fair to say it's a test to determ ne how
wthit you are?

A Yeah, cognition.

Q So, the lower the nunber, the less with it you are.

So, sonething between one and three, you're pretty close to
dead, and at 15 you are the highest |evel of cognition that the
test grades, is that fair?

A | think so. Like |l said, it's out of ny field. So, |
woul d have to read up on the different levels, but, yeah, 15
sounds --

Q 15 out of 15 is the highest, correct?

A Yes.

Q OCkay. So, it would be fair to say that the enmergency

department records that we have here do not in any way, shape or
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formdenonstrate an injury to the back, a fall from 17 feet or
an injury to anything el se, other than the hand, based on what's
in these records, that's correct?

A Yes, based on those records.

Q Ckay. So, your causation opinion is nade wthout the
benefit of two years of G tyMD records and w thout any other
clinical correlation, other than what M. Martinez told you, is
that correct?

A Agai n, the cause and effect, yes, what he told nme and
correlating factors on his imaging and his exam nation.

Q So, if he's not being truthful to you, if he's not
being truthful to you, all you're left with, as far as -- as far
as your causation opinion is concerned, all you're left wthis
your exam nations that occurred nore than two years after the
accident, MR studies that occurred two years after the acci dent
and the enmergency department record, which indicates a bruise on
the hand, treated and released with over-the-counter medication,
correct?

A Yes.

Q Okay. So, Doctor, with the know edge of the testinony
that Plaintiff has given so far and the fact that you' ve not
reviewed the CityMD records, the two years of records existing
before he came to you, and the energency departnent records that
indicate only an injury to the hand, do you stand by the

causation opinion that you gave on direct or would you like to
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amend it?

A No. | trust ny patients. | believe them | think
some may exaggerate. He's not the nost articulate man. |
bel i eve an accident did happen, he's reporting to ne that he did
not have pain before sone type of accident happened, he had pain
after, he responded to positive treatnents. So, | stand by
causation, but | don't believe he gave a perfect history.

Q So, the guy that gave you the history where he needs
hel p putting on shoes and socks, getting help down the stairs
and help with basic activities of daily living, that same person
who told you that, who cane in and wal ked with an antal gic gate
and had reduced flexion in every neasurable way in your office,
that sanme person that you then saw in the videos, you still
trust his history enough, in light of everything you ve heard,
to stand by your causation opinion? 1Is that your testinony?

A Yes. |'mnot gonna start questioning all ny patients.
On specific days they'Il be good, sone days they'll be bad, and
patients do get what they call white coat syndrome, where they
do feel alittle bit nore synptons when they go see their
doctors sonetinmes as well.

Q So, Doctor, in this case you sent the Plaintiff to Dr.
Weinstein for a spine surgical consult, correct?

A Yes.

Q We'll get to that inalittle greater detail in a bit,

but you send a lot of patients to Dr. Winstein for spina
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surgical consults, is that fair?

A He's a colleague of mne, he's a friend of mne, he has
good outcomes, | think he's a good surgeon.

Q You send over a hundred patients a year to himfor
spinal surgical consults, is that fair?

A | couldn't tell you a number.

Q You couldn't tell ne a nunber? OCkay. Well, Doctor
anot her piece of the puzzle, which I think is the word you used
before, of figuring out causation is objective nedical studies.
Wul d you agree with nme there?

A Yes.

Q Ckay. And here we have an MRl of the spine. Wat's
the date of the first MRl of the spine that you were able to

review in this case?

A | had an MRl from August 27, 2018.
Q August 27, 2018. And the incident occurred when?
A It happened on Septenber 12, 2016.
Q So, alnmost two full years before, correct?
A Yes.
Q So, you would agree with me that an MR, |ike any
i magi ng study, like a CT scan, |like an x-ray scan, they are a

snapshot of the way a particul ar body part |ooks on a particul ar
day when it's taken, is that fair?
A Yes.

Q Ckay. And you would also agree with ne that in this
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case, the closest MR that we have of the spine to look at is
two years after the incident, is that fair?

A Yes, that's the one | have.

Q So, at best, you were able to see, through that study,
what the Plaintiff's spine | ooked |ike two years after the
accident, isn't that fair?

A Yes.

Q So, you have no idea what his spine would have | ooked
l'i ke on the date of the accident, on the day before the
accident, the day after the accident, the nmonth after the
acci dent or any period of tine fromwhen the Plaintiff was born
up until when that imaging study was taken in 2018, is that
fair?

A Yes.

Q Ckay. And a bulging disc is sonething that can occur
traumatically, correct, froman incident?

A Yes.

Q And it can al so happen by way of a degenerative
process, isn't that also fair?

A Yeah, it can.

Q So, discs, and | know you have the little nodel up

A Yeah.
Q The intravertebral discs that sit between the bony

structures that make up the vertebrae, those all breakdown over
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time, is that fair?

A Depends on the person

Q Most people, statistically, have sonme | evel of
degeneration in the spine, would you not agree with that?

A As they get ol der, yes.

Q Ckay. And, in particular, people who work in
industries |ike construction and heavy manual |abor, they also
are often subject to that process on an even nore accel erated
pace, wouldn't that be fair?

A Dependi ng on the patient.

Q Ckay. And, so, the MRl study that we have in August of
2018, two years after the incident, okay, you can't tell us, by
| ooking at that study, if that disk bulge is traumatic in nature
or if it was degenerative, isn't that fair?

A An MRl can't tell you that. MR, like you said, it
gi ves you picture.

Q Not a tinme nachine, right?

A Ri ght.

Q So, we don't know -- we don't know what M. Martinez's
spine |ooked like on the date of the accident, isn't that fair?

A | based ny opinions on his synptons generally.

Q Right. So, again, what it also all seems to cone back
tois, if M. Martinez, he's not in the roomnow, but if M.
Martinez's history is inaccurate, there is a major, gaping hole

in your causation opinion, isn't that fair?
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A | mean, like | said, it's a piece, but, if his
conpl ai ning synptons correlate with MR findings, | use al
t hat .

Q But not -- there's no correlation of any of those

synptons seen in the energency departnent record, is there?

A No.

Q Al right. So, we're going on what he told you nore
than two years after the incident, correct?

A Yes, |I'musing that.

Q And we're effectively ignoring the emergency department
record, which has no clinical correlation of any injury to the
spine, any injury to the knee, correct?

A | wouldn't say ignoring it, there was trauna invol ved,
but, yes, there was no conplains of his back, but oftentines
back injuries can take time to develop. | conpare it to, |ike,
say, if I go bowing, because |I don't bow that often. M back
feels fine, | go to bed, | wake up, I"'maching all over. Sane
thing sometimes with nerve injuries, nuscle injuries. The back
feels fine and then they devel op over tine. Not always,
sonmetinmes it'S imediate, sonetines it's hours. So, | won't
just rely on one thing.

Q Sort of like a fall from17 feet in the air where you
don't quite feel it imrediately, but then you feel it a few
years | ater when you show up in your doctor's office?

A If this was the first tinme he fell, a few years |ater
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woul d be different.

Q O it could be the wheel barrow fromthe February of
2017 report. Maybe it could be the wheel barrow?

A | don't know, yeah

Q We just don't know, right?

A I think something traumati c happened that caused injury
to his back.
Q Why ?

A Because all the pieces have fit together in terns of
treatment. He's responded appropriately to injections. | did
do a test on himthat he responded appropriately to and he has
responded to surgery.

Q The MRl studies, inthis case -- correct ne if |I'm
wong. The MR studies, not one of themthat we have here
i ndi cated i npi ngement on a nerve root, isn't that fair?

A | mean, the first one --

Q | npi ngi ng of the epidural fat.

MR VARGAS: (bjection. He's not letting him
answer. He asked a question.

THE COURT: Can you slow down and ask the question
so the wi tness can answer, please?

MR. DANI ELSEN:  Sure.

A Li ke you said, this is a picture in time, but it says
abutting the bilateral extra thecal L-5 nerve roots.

Q Yeah, abutting, not contacting, not inpinging?
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A Abutting, inmpinging, | think are sort of considered
I nt er changabl e.

Q That's interchangabl e?

A To an extent.

Q That' s interchangeabl e?

A Abutting is up against.

Q So, when you get an MRl report and there's clear
evi dence on the MRl report of the -- of a bulge or a herniation
maki ng direct contact with the nerve root, it doesn't usually
say inmpinging, it doesn't say -- it says abutting up against,
that's what it says, that's your testinony?

A It depends on the radiol ogist.

Q Wihy did you then do a discogran?

A Because he had issues at L4-5 and, again, these are
bul ges and Dr. Weinstein, who viewed the MR, requested it.

Q You did an EMGin this case, too, right?

A And, actually, the discogram | believe, was positive
at five one, so.

Q We're gonna get back to the discogram You did an EMG
in this case, too, right, Doctor?

A Yes.

Q And you're not board certified in el ectrodiagnostic
medicine, is that correct?

A | don't even -- I'mboard certified in physica

nmedi ci ne rehabilitation.
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Q So, you had sone training on howto do -- about how to
do -- conduct tests |ike EM3s, ex cetera, wth your training,
correct?

A Yes.

Q But you don't have the additional board certification
that's available in el ectrodiagnostic nmedicine, isn't that
ri ght?

A | don't, no.

Q And you woul d agree with ne that the American
Associ ation of Neuronuscul ar El ectrodi agnostic Medici ne woul d be
an authoritative source for howto performEM, isn't that
ri ght?

A Yes.

Q OCkay. And would you also agree with nme that, in not
only their literature, but virtually any literature that
di scusses the appropriate and required nethodol ogy for
conducting an EMG indi cates that tenperature for all sites
tested should be recorded. Do you agree with that?

A | mean we take the tenperatures as the patients cone
in, but, yes, | don't have themin ny report.

Q Tenperature is inportant, correct?

A Yes.

Q And temperature's inportant because it effects
conductivity, correct?

A It effects conductivity, but it doesn't effect the
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needl e portion of the exam
Q Ckay. In your report, can you please tell us what M.

Martinez's tenperature was when you perfornmed the study?

A Like | said, | don't have the tenperature.
Q It's not recorded?
A No.

Q So, the Anmerican Col | ege of Neuronuscul ar
El ectrodi agnostic Medicine indicates it should absolutely be
recorded in a proper EMG report. This report does not have it?

A [t doesn't.

Q Okay. Now, interestingly, | was reading through the
EMG report the other day, doctor, and | noted that the
conpl aints nmade by the Plaintiff were of |eft-sided radiating
pain, is that fair?

A Yes.

Q And the EMG actually confirnms bilateral, bilateral
pain, is that right?

A Yes.

Q So, bilateral is one-sided? I'msorry, bilateral is
bot h-si ded, correct?
Yes.

And left-sided is one side, left side?

> O >

Yes.
Q So, the findings on the EM5 then, didn't actually

correlate to the conplaints nade by the Plaintiff, which, again,
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are subjective conplaints, correct?

A It matched it. He just was conplaining of one-sided
pain that day and you can have degeneration in the nuscles that
doesn't go away imediately if the pain is feeling better.

Q You agree with me that pain is a subjective neasure?

A Yes.

Q We don't have a device like a pain-o-nmeter or sonething
that can tell us how nuch pain someone is in, right?

A No.

Q So, we've got to take the patient's word on pain,
correct?

A Yes.

Q Ckay. So, you gotta take the patient's word on pain
before you conduct the EMG right? Because he tells you that
he's experiencing |left-sided radiating pain, you take his word
on that, right?

A Yes.

Q Because there's no way to tell if he's telling the
truth or not, correct?

A Yes.

Q Ckay. And then you conduct the test and it actually
shows bilateral, correct?

A Yes.

Q OCkay. Now, the discogramalso has a subjective

component to it, would you agree with that?
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A Yes.

Q Ckay. And, the discogram discogram requires that
you're gonna stick a needle in to a fewdifferent levels of the
intravertebral disc, right?

A Yes.

Q And you do that in aroomwth the patient, correct?

A There is the patient, an x-ray technician, a scrub
technician, a nurse and nyself.

Q And it requires that the --

A And an anest hesi ol ogi st.

Q And an anesthesiologist. And it require that the
Plaintiff give honest feedback about when and where and how he's
experiencing pain while you' re conducting the test, isn't that
correct?

A Yes.

Q Ckay. And, so, again, in order to cone to an opinion
on causation, step, after step, after step requires that the
Plaintiff, that the patient, M. Mrtinez, be truthful.

O herw se, each of these careful steps that you engage in can be
negatively inpacted, correct?

A Yes, | need the patient to be truthful

Q Ckay. Doctor, life care plans, that's sonmething that's
done for litigation, correct?

Yes.

Q You don't have patients conme in off the street who are
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not involved in some manner of litigation asking you to put

together a life care plan, right?

A No.

Q Ckay. So, how many life care plans do you wite a year?
A | couldn't give you a nunber. Miltiple.

Q More than five hundred a year?

A | could give you a nunber, but | don't think -- no.

Q You also do a lot of work with M. Vargas's lawfirmis

that correct, the Gorayeb firnf

A My office gets patients froma nultitude of sources.

Q You get patients frommultiple sources, but they are --
the sources are primarily Plaintiff's personal injury law firns
and Worker's Conpensation law firns, is that fair?

A I mean, inny field, I"'mdealing with pain managenent.
| nean, | actually have a couple -- the dichotony. | have
patients that are com ng from Broadway perforners that get
injured, | have a few referrals from physical therapists and
doctors who worked with Broadway and then | have the
construction and, yes, | get a lot fromconstruction that nmay
come from attorneys.

Q It would be fair to say --

A And fromdoctors. | mean, | get referrals from
patients who |ike ne.

Q Is it fair to say that 70 percent of yours and Dr.

Kaplan's practice is related in sone way to a personal injury
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litigation, Wrker's Conp, no-fault, those sources?

A | couldn't give you a nunber. | just go in and see
patients. 1'mnot an enployee involved with the statistics.
get a schedule and I do it.

Q You' ve testified for the Gorayeb firmseveral times in
the past, correct?

A Yes.

Q In fact, | read a recent transcript where you agreed
that you testified for them probably twenty tinmes in your career?

A Again, | don't want to give an exact nunber. [|'m not
sure of the exact nunber, but that sounds reasonable.

Q And, in fact, you were actually scheduled to testify in
anot her case that was going to go forward for the Gorayeb firm
in New York County next week, Mario R Pal aci os-Duchi agai nst
Bowery Street Holdings. Are you aware of that?

A That's news to me. So, no, | was not aware.

Q Dr. Weinstein was al so scheduled to testify in this

A Ckay.

Q And, actually, Dr. Kolb was al so scheduled to testify
in this case and Dr. Kaplan is also scheduled to testify in this
case. You aware of that?

A | amnot. That sounds great.

Q And, so, | actually -- | went through, with the

perm ssion of M. Zizzama, to | ook through the records of his
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firmand we actually found that there are 62 pending litigation
cases where you have authorized |ife care plans for the CGorayeb
firm Does that sound about right?

A If that's the case, okay.

Q And, interestingly enough, in 37 of those cases, Dr.
Kaplan is the orthopedic surgeon, Dr. Kolb is the radi ol ogi st
and Dr. Weinstein is the spinal surgeon.

A Ckay.

Q Does that sound fair?

A Yeah, | work with all those people.

Q So, you guys all sort of cross refer to each other?

A | mean, that's nedicine. That's howit works. You
treat a patient and you refer themto soneone you --

Q How is that -- sorry, | --

A No, you refer themto sonmeone you trust.

Q Howis it that it's cone to be that -- and -- strike
that. You work with the Subin Firm correct? You work with
Subin Associates? Do you work with then?

A No.

Q Do you work with Wngate, Russotti?

A |'ve had patients referred to nme, | believe, fromDr.
Weinstein that is associated with them

Q And Fogel garen & Forman, themtoo?

A They' re Worker's Conp.

Q A Wrker's Conp firm \Wat other law firnms send you
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cases?

A Again, | treat patients at the office. | don't see the
law firns when they come in. |I'mnot involved in the -- in that
aspect of the scheduling. | just work for New York Ortho.

Q What do you charge for each one of these life care
pl ans, Doctor?

A My office sets the fees. | believe it's sonewhere in
the 850 to 1,250 range, sonmething |ike that.

Q Let's call it a thousand bucks?

A Ckay.

Q So, a thousand bucks for the life care plan, correct?

A Again, | don't know the exact -- ny office sets the
prices, | just work there.

Q And you al so see the patients during the tine period of
t he pendency of the lawsuit, correct?

A Yes.

Q And you don't work for free, right?

A | get a salary fromNew York Otho

Q So, every tinme a patient cones, New York Otho, Dr.
Kapl an's practice, earns noney for themcomng to see you,
correct?

A They get a fee, yes.

Q Ckay. And you get paid for each visit, right?

A Yes. They get paid for our service. M services. MW

experti se.
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Q And then you prepare a life care plan, right?
Yes.

Q And the life care plan indicates all manners of future
care that you say that the Plaintiff in an individual case wll
need, correct?

A I"mtrying to figure out the best future care, yes.

Q So, in this case, the nunber, when you add it all up
all the future care that you've said that M. Martinez wl|
need, is over 2.5 mllion dollars when you add it all up. Wuld
that surprise you?

A No.

Q No? That's the nunber?

A | nean, that could be for his lifetime. | mean, that
could be at the top level. | didn't add it all up. Again, |'m
asked to come up with a -- like | said, it could be a range.

So, that could be the high-end or it could be |ess, depending on
how he progresses.

Q And you and Dr. Kaplan and Dr. Winstein and Dr. Kol b,
in these cases where you're testifying where you' re, you know,
coordi nating on care with one another, you're all treating
physicians in those cases, right?

A Yes.

Q Ckay. And, so, you profit fromthe ongoing care during
t he pendency of the case, but, by way of the life care plan,

should the jury believe that the Plaintiff needs this future
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care, they would also then, potentially, as much as two and a
half mllion dollars in the future of care, that, in this case,
woul d basically be care provided by Winstein, Kaplan, you and
Kol b, correct?
A Not necessarily. The patient can treat w th whoever
they' d |ike.
Q Well, they're established with you already --
The patient --
Ri ght ?
MR. VARGAS: Your Honor, he's interrupting.

MR. DANI ELSEN: | apol ogi ze.
Q Pl ease, Doctor
A No, the patient can treat with whonever they'd I|iKke.
Q You' ve been seeing M. Martinez here since 2018, right?
A Yes.
Q Six years?
A Yes.
Q

He hasn't gone anywhere in that tinme, right?

A Hi s frequency of visits have gone down as he's been
doi ng better.

Q Dr. Weinstein, who's been treating with him right, you
have the records, you' ve seen he's been back for visits, right?

A Yes.

Q We'll go through line-by-line of his |ife care plan,

but you' ve said that he needs to see Dr. Winstein or a spine
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care surgeon for life, right?

A Monitoring it once a year. That's the reconmendati on,
dependi ng on how he's feeling.

Q Right, so he's gonna see the spine surgeon for life,
according to your life care plan, he's gonna see the hand
surgeon for life, according to the |life care plan, he's gonna

see a pai n managenent doctor, your specialty, for life,

according to the life care plan. You would agree with all that,

right?
A Yes, at various tinefranes.
Q Ckay. So, this is big business, wouldn't you agree?
A It's treatment. | wouldn't call it big business, no.
Q You wouldn't call it big business? How many visits
have you had with M. Martinez?
A | couldn't give you an exact nunber.
Q If you could tally that up for us, | would appreciate
t hat .
MR DANI ELSEN:  Your Honor, |'mjust gonna grab
sonet hing fromny bag here.
THE COURT: Just one second.
(Wher eupon, a short recess was taken)
(\Wher eupon, the follow ng was recorded and
transcribed by Oficial Court Reporter Mchelle Cox)

(Continued on next page)

* * * * *
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CRCSS- EXAM NATI ON

Q Doctor, you were counting the nunmber of visits in your
chart.

How many did you get up to?
A | got up into the high teens.
Q Hi gh teens. Let's use 20 as a round nunber.
And in your life care plan, | believe you indicate

that a pain managenment doctor should cost $200 per visit.

A Cash price that they'll charge you is $250.

Q $250 times 20; that's about $5,000, correct?

A Yes.

Q And then there's also service fees for EMz and for
the di scogram correct?

A Yes.

Q And there is also service fees associated with the
epidural injections and the trigger points; is that right?

A Yes.

Q Those are separate and apart?

A Yes.

Q And then there's also service fees associated with
preparing a life care plan that we went through before, correct?

A Yes.

Q And how nmuch are you being paid to be here today?
A My office is being paid 8,500 for ny tine.
Q

So would it be fair to say, all in at this point,

MC-D




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

Dr. Grimm - Plaintiff - Cross

478
total cost probably would be, to your office, or you and your
of fi ce have made maybe 30, 000?

A | don't know. Like | said, | work there.
Q | actually --
MR. DANIELSEN: 1'mgoing to mark this for
identification only.
THE COURT: W'reupto Q O P, Q
(Def endants' Exhibit Q Subpoena, for
identification as of this date.)
Q Doctor, I'Il represent to you that that's a subpoena
that my office served on your office.
A Ckay.
Q And w t hout belaboring it, there's a variety of
docunments that | asked you to bring.
| asked you to bring -- first of all, do you recal
receiving a subpoena?
A | don't receive the subpoenas. So ny office probably
got it.
Q Ckay. | asked you to bring your billing records with
you. You have your chart wth you, | know that.
Did you bring your billing records?
A What ever nmy office prepared for ne. | don't -- let nme
see if those are in here.
| think they gave ne a CD, too, with stuff onit. So

It possibly could be on the CD.

MC-D
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Q So the chart you have in front of you, does that have
your billing records?

A No, this doesn't. | think | have a CDin nmy bag as
wel | that could have themin it. M office just hands me this
and says you're testifying.

Q Ckay. And | also asked for all communi cations between
yoursel f and the Gorayeb firmrelative to this case.

Did you bring any comuni cations that you had between

plaintiff's counsel and you or your office with respect to this

case?
A | nmyself haven't had any.
Q ' msorry?
A | haven't talked to themuntil they told me | was

testifying and they told nme to conme here and neet themat 12:45
t he ot her day.

Q Vell, was there any initial referral notes, an e-nail
of some kind, any documents that were generated when you first
established care of M. Martinez that followed himover to the
of fice when he was referred to you?

A Again, I'mnot -- I"'mnot privy to that type of thing.
So I don't know. Not that |'m aware of.

Q When a patient comes to see you, do they fill out an
i ntake sheet?

A They will fill out an intake sheet.

Q And that's a sheet when all of us go to a doctor you

MC-D
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sit in the waiting roomand you fill out a sheet, you provide a
witten history, you tal k about why you're there and past issues
you' ve had, all that stuff, right?

A Yes. They would have filled that out when they canme to
see Dr. Kapl an.

Q Is that in your file?

A No.

Q That's not there?

A It mght be on the CD.

Q You're also -- your office, Defendants' Exhibit L,
this is what was sent to the Court for this case. Maybe it's in
here.

MR, DANIELSEN. If it's okay, I'Il hand this up

to the wtness.

Q |'s there any copy in that stack over there?
A | nean, do you know --
Q | don"t. |'masking you. They are your office's

records. So |I'massum ng you have sone famliarity wth the way

they were kept.

A | haven't seen it. It looks Iike there are sone
billing records in there.
Q There's billing records.

But is there anything in there with respect to his
initial triage and handwitten assessment when he showed up?

A | can go through it. It may take a while.

MC-D
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Q Do you typically send those to the Court?
I*'mnot in charge of that. | amtold to go testify.
Vell, | didn't see themin there.
But what sort of things are normally in there, in
t hose questionnaires, Doctor?

A You know, I'mnot in charge of that. That's the front

desk.

Q You don't | ook at thenf

A No.

Q So you don't | ook at then?

A No.

Q So the patient fills those out, the doctor doesn't see
it?

A The patient fills it out, the front desk takes it and
put it in the conputer while the patient cones back, and | start
seeing themin the room

Q Ckay. So --

A It's usually insurance information, Social Security,
address, occupation. Just general information about the patient.

Q Ckay. Well, | don't want to force the jury to watch

us shift through those several hundred pages. So we can nove

on, Doctor.

A Ckay.

Q |'ve gone through the |ife care plan, and | have a few
guesti ons.
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A Ckay.

Q But first, your educational background, does it
i ncl ude any econom cs training?

A Let nme just -- basic econom cs courses in college.

Q And no -- and have you done any research or conducted
any studies with respect to price of itens of medical care?

A | mean, |'ve done that just in ny treatnent and care of

patients and in performng these plans.

Q So your life care plan sets up a whole list of price
points init; is that fair?

A Yes.

Q So in preparing M. Mrtinez's life care plan, how did
you cone up wth each individual price point; what was your
met hodol ogy?

A There is literature on the Internet for different area
codes in the country, which will give you prices and ranges of
procedures, tests, in order to price things.

If you wwsh to pay in cash, what the average price of
Insurance is. So | generally will utilize the cash price for
this area of the country.

Q What are those websites?

A | woul d have to go back. It's bookmarked.

Q And what steps did you take to determne if those
websites were either peer-reviewed or --

A It's a governnment website.

MC-D
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Q It's a government website?
A | believe it's -- | couldn't -- | found it and/or | was
told about it a while ago. 1It's open to the public.

Q Ckay. And what steps did you take to verify it was a
government website and the data was sound and accurate?

What i ndependent steps did you take as the expert?

Because you are here testifying as an expert.

A Yes.
Q And one of the things your CV says, or your expert
di scl osure says you're an expert on is pricing of care.

So I'"m asking: Wat independent steps did you take to
verify the authenticity of the data that you found on this
unnaned website fromthe government ?

A Al so discussed the prices with coll eagues. And, again,
it's a standard of -- | mean, |I'll talk to other future care

planners. Actually, that's where | got it and that's where it

was found.
Q Who?
A Her nane is Jodi Gel fand.
Q Who?
A Jodi Cel fand.
Q Jodi Gel fand, okay.

So Jodi Celfand told you about this website?
Yes.

Do you know what steps Jodi took?

MC-D
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A Again, it's a site available to the public, | think,
for educational purposes to |learn pricing for procedures.

Q So the short answer is, you didn't do anything to
i ndependently verify the authenticity of the data that is
contained on that website; is that fair?

A | had no reason to question the data on the website.

Q Vell, there's a lot of things on the Internet, Doctor;
woul dn't you agree?

A This is, again, not a random website.

Q But it's not one that you can provide a name for,
right?

A | haven't actually checked it. It's a bookmark.

Q So you canme here to testify, in part, not only about
causation, we went through all of that, but in part to provide
expert testinony to the jury about the cost of nedical care.

And the basis of that testinony is an unverified
website that Jodi told you about; is that your testinony?

A | have -- it's a reputable website.

Q ' msorry?

| didn't hear you.

A It's a reputable website that | have viewed. Again, |
haven't been asked about it. And | -- again, it's a bookmark, so
| don't -- | haven't been asked about it in the past. | don't

have it, off the top of nmy head.

Q So, Doctor, one of the itens of care that you have in

MC-D
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your life care plan is for a hand surgeon.
How much do you say a hand surgeon shoul d cost?
Approxi mately $500 per visit.
$500 per visit.

What was the date of your life care plan, sir?

A Novenber 1, 2023.
Q Novenber 1st?

A 2023.

Q 2023, okay.

MR. DANIELSEN: So | would like to mark anot her
life care plan that you prepared for another Corayeb case.
This is alife care plan that you did in January of 2025.
Mark this here.
THE COURT: It's marked for identification.
(Defendants' Exhibit R Life Care Plan, for
identification as of this date.)
Q Doctor, this is Marco Reyes. This is a notice of
medi cal exchange for the Gorayeb firmof a life plan prepared by
you.
How nuch do you say in that case that the hand surgeon
shoul d cost?
A $300 per visit.
Q 300 per visit?
A Yes.
Q

But in our case it's 500 per visit?

MC-D
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A Yes.
Q And this life care plan was witten after our life

care plan was witten, correct?

A Yes.

Q So why did they get the discount and we don't?

A Prices change.

Q They go down?

A Patient could have been seeing a different surgeon.

don't know.

Q Well, you told nme you go on a website that Jodi told
you about to get cash prices a few nonents ago, right?

A Yes.

Q And this life care plan was witten a few weeks after
the one in this case, correct -- or actually, a year after the
one in this case, correct?

A Yes.

Q So are prices in the business of going down?

A Unfortunately, sonetines, yes.

Q So hand surgeons are getting less in 2024 than they
were getting in 2023?

There's an expl osi on of hand surgeons on the market
now?

A | nean, sonetinmes costs go down.

Q Doctor, are you just picking nunbers out of a hat for

this?
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What is your explanation for a $300 hand surgeon in
that life care plan and a $500 hand surgeon in our case?
A | don't know. | possibly talked to a hand surgeon as

well. Again, | just don't use the website. | also discuss
prices with col | eagues.

Q So the nethodol ogy that you utilized allows for a hand
surgeon in one case to cost al nost 50 percent nore than an hand
surgeon in another pending case; is that your testinony?

A These two prices are different, yes.

Q How much have you been paid for your pain managenent
visits?

A For what visits?

' mnot certain what your question is.

Q How nuch in this case have you been paid for your pain
managenent busi ness?

A | couldn't give you a nunber.

Q Not $250, though, is it?

A What do you mean?

Q It's not $250 that your office has been paid. |[|'ve
| ooked at the billing records.

A Li ke, what do they pay?

Q ' masking you -- here's the question: Your life care
pl an says that a pai n managenent doctor costs $250.

However, your office has accepted nuch | ess than that

to provide those services; is that fair?

MC-D
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A Cash price is $250. | believe the insurance price is
roughly $130 or $127.
Q Actually, | see it at sonewhere between 60 and 130 of

what your office has been paid for a visit.
Does that sound about right?

A General |y, 130.

Q So not 250, right?

A Yes. W accept what the insurance pays. So if they
have insurance, that's what we'll accept.

Q Now, Dr. Weinstein, he in fact has accepted for visits
bet ween 100 and $200 in this case. However, according to your
life care plan, it's $500.

A If they don't have insurance, they pay cash, yes.

Q And physical therapy, between 100 and 150. However,
here, you seemto accept it at $45.

A | don't know. | don't do the billing.

Q Now, | understand as part of your life care plan,
Irrespective of the videos that we have seen here, it is your
contention that M. Martinez will actually need anot her | unbar
surgery in the future. And your life care plan indicates a nice
round nunber at $100, 000 for that one.

Does that cone fromJodi's website, or is that from
talking to Dr. Weinstein or sonething el se?

A | think | said it's likelihood is between 20 and

30 percent. It conmes from-- again, it's a conbination

MC-D
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Q How nmuch did Dr. Weinstein get paid for his -- the

surgery he did here?

A | don't know.

Q How nuch did Dr. Lenzo get paid for the surgery?
A | don't know.

Q How nuch did Dr. Kaplan get paid?

A | don't know.

Q So would it be fair to say that in the six or so years
that M. Martinez has been treated, where we have all sorts of
billing records available, where we could | ook and see precisely
how much his care has cost, that instead of doing that, you
relied on Jodi's website and conversations with a few doctors;
Is that correct?

A I''m asked to do a future care based on cash price
because we don't know if patients will have insurance. So that's
for that basis, not insurance.

Q So you're asked to put together a future life care
plan by the plaintiff's attorneys --

A Yes.

Q -- and you use the highest possible price you can,
which is the cash price, correct?

A Yes. | believe when | testified | said the cash price
woul d be.

Q And statistically speaking, the cash price is al nost

never paid anywhere; wouldn't that be fair?

MC-D
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No.
No?
The cash price, the $250, that's routinely accepted by
your office?
A | have cash patients on a weekly basis. | won't say I
have nore, but | have cash patients on a weekly basis.
Q Doctor, you have said that M. Martinez wll need
epidural injections for the rest of his |life; is that correct?
A | said the potential.
Q Potential, okay.
It's a little confusing the way it's witten there.
Can you unpack that for ne.
How many epidural injections are we tal king about,
potentially, over the course of his life?
| counted, naybe 45.
But if you would maybe do the math for nme and nake
sure I'mright.
A When | testified | said depending on how he feels, it
woul d be between 0 to one a year.
Q Between 0 to one a year, okay.
A Dependi ng on hi s synptons.
Q So it could be as many as 0; could be as many as --
you know, he's a 40-year-old guy, let's say, 30, 35?
A As he ages, condition worsens, and he coul d be a

candi date for nore injections.

MC-D
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Q

How many injections has he had in the six years that

you' ve been treating him epidurals?

A
Q
A
Q

A
Q

491

Two post-surgically, and | believe two pre-surgically.

And when was his surgery?
Sept enber 8, 2020.
Sept ember 8, 2020.

So he's had two in the last four years, correct?

Yes.

So if we were to take the maxi num nunber you're

tal ki ng about, about 40, okay, at this rate, we're already about

50 percent of that, correct?

Well, he's had two in four years. So that's about

half an injection a year, right. The |ife care plan is calling

for as many as a full one a year.

How nmuch do these things cost, the cash price from

Jodi's website.

A

And | believe -- and what the surgica

This cash price would be what my office would charge.

center woul d char ge.

| think it's $1200 for the injection and then a $2, 000

facility fee.

Q

And, of course, those nunbers only bear out if he

actual ly gets those injections, right?

A

Q
A

Yes.
When was the |ast tine he had one?

| believe his last tine was, | think,

in 2023.

But

| et
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me verify that.
Yes, July 25, 2023.

Q Doctor, as part of your life care plan, | think you
also indicated that the plaintiff would get a series of three
knee injections every six nonths for life; is that correct?

A Yes.

Dr. Kaplan has been treating the patient, and he's
done the reflex injections and made reconmmendati ons for
addi tional injections.

Refl ex injections |ast approximtely six nonths, in
general. So the recomendation is two a year for optim
treat nment.

Q Two a year for optimal treatmnment?

A Two series.

Q Two series?

A Yes.

Q So how many is that per year, total?

A It's a series of three injections, because it's

artificial viscosupplenentation. So there would be a series of
three, which are a week apart, six nonths |later a series of
three, at a week apart, provided they get inprovenent, if it
hel ps.
Q So nine injections?
No, si x.

Six injections a year?

492
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Two sets.
Two sets. Six a year.
And do you charge for each one of those injections?
A The total cost, with the ultrasound guidance, |
believe, is -- so for each set it's $3,830, for the series of
three. That's including the cost of the nedication.
Q So that's 180 injections roughly, over the course of
his life.
Does that sound fair?
Yes.
Q And tines how nuch?
What's the cost you have here?
$3, 830.
Ww, that's $689, 000 worth of knee injections that
we' ve got on that life care plan
Can | ask you, how many of these knee injections has
Dr. Kaplan given the plaintiff so far?
A | know he's given himone set, and he's reconmended
further injections, but the patient didn't get them
Q So in six years he's had one set --
A Yes.
Q -- correct?
Six years he's had one set, correct?
Yes.

Ckay. And you're saying that he's going to need as
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many as 180 over the course of his life?
A |''msaying, for optimal treatnent, if it helps, two a
year will be beneficial.
Q |'"mgoing to read to you fromplaintiff's deposition
Page 103, Line 21 to Page 104, Line 5.

"QUESTION: Did Dr. Kaplan adm nister any injections
Into your knee on any occasi on before you had surgery?

"ANSVER:  Yes.

"QUESTI ON:  What was the result of those injections?

ANSVWER:  They didn't help ne either.

QUESTION: Did you tell Dr. Kaplan that?

ANSVER:  Yes."

In light of that, do you stand by the $689, 000 worth
of knee injections that your life care plan is calling for,
Doct or ?

A And | think the reflexes were given post-surgically.

So, again, |I'msaying up to two, if they help. So I'm
still saying he would benefit fromthose injections. He may not

get two a year, or two sets a year, but he would benefit from
t hem

Q So you're saying he would benefit fromit, even though
he testified he didn't benefit fromit at all, and he hasn't had
a single injection since that one; you're saying he woul d
benefit fromit and, therefore, the anount that should be

ascribed to that in the life care plan is $689,400; is that your
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testimony, Doctor?

A He's testifying that the Euflexxa injections that he
recei ved post-surgically did not help, then, no, I would not
agree -- | would say, no, he would not benefit fromthem

Q Doctor, the sacroiliac joints injections, how many are
you calling for in your plan?

A | believe it's up to six a year. Like I said when
testified, he would not require that many at this tine.

Q Up to six a year?

A Yes.

Q In fact, since he's been treating with you, and |
could be wong, please correct ne if I am

| counted that he had three sacroiliac joint
Injections in the entire time that he's been under your care.
Six years, he's had three.

Does that |ook right, based on your records?

A Vell, Ilike | said, it's sonething that gets worse
post-surgically, and it puts nore pressure on the joints. So he
got them post-surgically. And |I'mreading one, twd, three. He
had three, yes, post-surgically.

Q So, Doctor, he's had three post-surgical in
approxi mately four years since the surgeries was done; is that
right?

A Yes.

Q Ckay. And you're calling for up to six a year

MC-D
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correct?
A Based on the synptons. Like | said, it may be |ess.
Q Based on synptons.
Wul d that be based on what we saw in the video of him
j oggi ng across the street and nmoving big bins around and setting
up tabl es?
MR VARGAS:. (bjection.
THE COURT: Sustained as to form
Q So, Doctor, other than the website that Jodi told you
about and calling around to sone unnaned doctors, is there
anything el se that we need to know about your nethodol ogy that
you utilized to cone up with these price points?
A My history in treating of the patients.
MR DANIELSEN. Okay. | have nothing further,
Your Honor.
Thank you, Doctor.
THE COURT: Anything further?
MR. VARGAS: Yes, a few, Your Honor.
THE COURT:  Quickly.
MR VARGAS. | wll be quick.
REDI RECT EXAM NATI ON
BY MR VARGAS
Q Doctor, what's not in your notes is, for your
treatment of M. Martinez, it had to be approved by workers

conpensations, right?
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MR. DANI ELSEN. (nj ecti on.
THE COURT: Sust ai ned.

Q Doctor, if you gave any treatnment to M. Martinez, was
there any limtations on it?

A Yes. There is specific guidelines that need to be
followed in order for the treatnent to be paid for. Those were
foll owed and treatnment was paid for.

Q And do you agree with those guidelines?

A For the nost part.

Q Do you think patients, when you're treating them the
doct or shoul d make those decisions about the guidelines or the
patient or should the guidelines rule over other treated --

MR. DANI ELSEN. (nj ecti on.
THE COURT: Overrul ed.

A Again, | think they are guidelines. | don't think they
woul d apply to every single patient. They're a framework for the
general treatnment, but some treatnents -- sone patients'
treatment should vary fromthe guidelines, and that's the way
It's set up.

Like with the discogram it's not set forth within the
gui del ines, so we requested to get it authorized. And it varied
fromthe guidelines and it was authorized, which is how we were
able to proceed.

Q And, Doctor, when you have a patient such as

M. Martinez, do you know, going forward, will he have to pay

MC-D
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cash or do you know if he has insurance?
MR. DANI ELSEN. (nj ecti on.
THE COURT: Sust ai ned.
Q Do you know how M. Martinez paid for his treatnent?
MR. DANI ELSEN: Obj ection.
THE COURT: Sust ai ned.

Q Do you know, going forward, when you made these
projections for M. Martinez, did it factor into how he paid you
for his treatment?

A No.

Q And do you do that for any of the patients?

A No. | -- again, | nmake it cash price because | don't
know, going forward, if the patients will be having neans to pay
ot her than cash.

Q And do you al so know how nmuch your office charges?

A Yes.

Q And do you take that into account when you cone up

with prices?

A Yes.

Q And does that also go to the nedication?

A Yes.

Q And these are the nedications you' ve been prescribing

to M. Martinez since 2018, correct?
Yes.

Q And these are the nedications you' ve been

MC-D
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adm ni stering, such as the nedications for the trigger point
I njections as well as?

A Yes, admnistering multiple trigger point injections.
Approxi mately how nmany trigger points?
| don't know. It's approximtely 12.
On average, how often woul d those be adm ni stered?
|'d say, depends on the patient.

For M. Marti nez.

> O » O >» O

For M. Martinez, he's had 12. So probably in the

range of two to four a year.

499

Q And what were the prices again for the trigger points?

A | believe the cash price is actually |less than what we

get paid by insurance.
THE COURT: | didn't hear you, Doctor.
THE WTNESS: | said the cash price is actually
| ess than what we generally get paid for the insurance.
A We get $300 per set of injections.
Q And, Doctor, you were shown the video at the start of
this cross-exam nation.
Did that video change your opinion at all as to
whet her M. Martinez was injured in this accident on
Sept enber 6, 20167
A No. | feel he was injured. He got treatment that he

responded to, that he fortunately responded positively to.

Q And when you did your narrative that you were question

MC-D
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about, that was in November, | think, of 2023, correct?

A Yes.

Q And the videos you were shown were in June and
Sept ember of 2023, correct?

A Yes.

Q Does weat her ever play a factor in injuries to the
peopl e you treat?

A Yes. Col der weat her woul d cause nuscl es and everything
to tense up and increases pain, generally.

Q And do you usually find that patients conplain nmore in
col der nonths about |imtations, pain?

A Yes.

Q And a | ot was nade of the glove M. Martinez is
wearing. W are in the mddle of winter. He testified that
that helps himwhen it's cold out, dealing with pain.

I's that consistent with what you' ve heard?
MR. DANI ELSEN: Objection, Your Honor. [It's
| eadi ng.
THE COURT: Sust ai ned.

Q Have you ever seen that glove that M. Martinez wears?

A | mean, |'mnot generally treating his hand. | would
defer to an orthopedic who is treating the hand, what he had
reconmended.

Q VWell, then we'll go to the back.

As far as the back, in the winter nmonths, do you

MC-D
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notice a rise in conplaints fromM. Mrtinez conpared to summer
mont hs?

A That's across the board with patients.

Q And so would it surprise you that in the video of the
summer nonths, he's able to nove a ot nore freely, and in the
w nter when you exam ned him he may have had nore limtations?

A Yes.

MR VARGAS. No further questions.
THE COURT: Any recross?
MR. DANI ELSEN: Very brief.
RECROSS- EXAM NATI ON
BY MR DAN ELSEN

Q Dr. Gimm--

A Yes.

Q -- what dates of service do you have for 2023 for the
plaintiff?

| believe you saw himin February or March, and you
also saw himin the summer and you saw himin Septenber

So pretty nuch covering all the seasons; is that

correct?
A Yes.
Q Ri ght ?
A | don't know.
There's February, April, June, August, Septenber.
That's it.

501
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Q Ckay. So covering all four nmonths, then, right,
wi nter, spring, summer, fall, correct?
A Yes.
Q And you can correct ne if I"'mwong, but | read these
notes pretty closely.
The chief complaints and the conplaints that
M. Martinez nmade on each of those service dates are verbatim
the wording is verbatim they are exactly the sane.
Where in your notes does it indicate that he's having
a harder time in the winter nonths as opposed to the sunmrer and
spring?
Where is that notation?
Pl ease read it for us, Doctor
A Let me see.
| don't see anything with regards to winter noted in
t he notes.
Q And so, Doctor, you conduct a thorough exam nation
every time plaintiff comes to you, correct?
A | do an exam nation and | have ny assistant who w ||
adj ust things, if needed.
Q Wiy is it that the notes with respect to the
exam nations, which match verbatim word for word, each ting;
why don't they change?
If there's new exam nation done every single tine, why

are they the sane?
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A They're not the sane.

Q Well, they are really close, Doc, take a | ook.

A | nean, in June we had ranging of 10 degrees,
55 degrees, 10 degrees, 15 degrees.

You' ve got an epidural.

Q The inpressions, Doctor.

A Then his next visit, ranging was 15 degrees,
65 degrees, 15 degrees. W think he showed inprovenment follow ng
t he epi dural

Q The general inpressions and the conplaints, do they
remain the sane in each one of those?

A It says, "Patient says post and nmake changes when not ed
when needed to convey what we did in the interval.”

MR. DANI ELSEN. Thank you, Doctor. Nothing

further.

THE COURT: Thank you so much, Doctor.

You can step down. Feel better.

THE WTNESS: Do | |eave nmy chart here?

THE COURT: Yes.

Counsel, you want to step up, please.

MR, VARGAS: Yes, Your Honor.

(\Wher eupon, an off-the-record di scussion was
hel d.)

THE COURT: Menbers of the jury, viewi ng the

| at eness of the hour, we are going to adjourn for today.

MC-D
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Thank you all for your patience and considerati on because
this was a tough day. W worked hard today.

Tonmorrow we're going to have nore of the
cross-exam nation of M. Martinez in the nmorning, and then
we have a doctor in the afternoon.

So please rest up and bring your |unch tonorrow
because I"'msure it's going to be cold again. And we'll
see you in the norning.

Pl ease renenber ny adnonitions about speaking
anong yourselves or with others. And since you are going
honme this evening, please do not go to or pass the accident
| ocati on.

Have a good safe hone.

THE COURT OFFICER  All rise. Jury exiting.

(Wher eupon, the jury exits the courtroom)

(Wher eupon, Court is recessed and the case is

adj ourned to Friday, January 23, 2025.)

* * * *
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