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PROCEEDI NGS

MR. CORLEY: On Friday, as the Court is
aware, we were told by the court officer that two of
the jurors in this matter had indicated sonebody in
t he back was wi nking at them during the course of the
trial.

THE COURT: W didn't go on the record,
that is right.

MR. CORLEY: Because | had to put ny doctor
on the stand.

MR COHEN: We di d.

THE COURT: W had a chat. If we go on the
record twce, it will not hurt nobody.

MR. COHEN: | thought we were on the
record.

MR. CORLEY: The indication fromthe court
of ficer was that the individual that they said was
wi nking at them was the individual that we have now
identified as Jeff Gordon who was the clains adjuster
in this matter on behalf of Chartis, the carrier.

THE COURT: Not the race car driver.

MR CORLEY: That's right.

W never really investigated exactly what
happened. Because | was put into a position where |
had to put ny doctor on the stand at 2:15 or so.

THE COURT: | don't renenber, but | think
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PROCEEDI NGS
two of the jurors said when they were | ooking around
the roomthey caught his eye, they thought he was
wi nking at him But, on the other hand, | think the
court clerk said she turned her head and he was
wi nking at her, too. It may be just a habit or, you
know, or nothing neant by it. But he winks a |ot.

MR CORLEY: Well, then | would Iike the
jury to know that individual is clearly not, in any
way, associated with nmy office. | nean.

THE COURT: We did bring -- | don't
remenber if it was on the record.

MR COHEN: It is on the record. | am
reading it.

THE COURT: We did bring the jurors in and
| explained to themwhat he said. And they said it
woul d not affect themin any way in being able to do
their job in this case. Certainly | think the
interviewwth the jurors was on the record. The
rest of it, | don't know.

MR CORLEY: | would like it clear to the
jury so they do not believe the individual was, in
any way, associated with ny office. He's clearly
part of the defense teamhere. |If | may have been
seen talking to himin the hall, | do not want the

jury to associate that with --
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PROCEEDI NGS

THE COURT: What | said at the tinme was
that the person in question is not an attorney for
either side. | left it at that. Not an attorney for
ei ther side.

(Pause)

MR. COHEN: Are we doing anything with
this?

THE COURT: We were letting the sirens pass
before we finish our thoughts. But it went on so
| ong we probably forgot where we were.

MR COHEN. | think if we bring them back
again and talk to them again about this issue after
the Court has --

THE COURT: | think we did that. Now that
you nmention it, my nmenory was we did bring themin.

MR COHEN: | have it on the record here.

THE COURT: They indicated they woul d not
be affected by it.

MR COHEN: | totally agree.
THE COURT: | gave an expl anati on.
MR COHEN: | think it would be highly

prejudicial to do it again.
THE COURT: | think it was addressed. W
don't need to do it tw ce.

Of the record.
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PROCEEDI NGS

(Wher eupon, a recess is held)

(The Plaintiff, having been previously
sworn, resunes the w tness stand)

(O ficial Spanish Court Interpreter is
present)

(Juror entering)

THE COURT: You have reported to our court
of ficer you saw the gentl eman who was doi ng the
Wi nki ng?

THE JUROR No.

COURT OFFI CER:  You said you saw
M. Creepy.

THE JUROR: | saw himoutside the jury room
this norning. You are talking to ne?

THE COURT: Yes. Because if there is a
problem we have to hear about it.

THE JUROR: | did not see any problem The
alternate girl last week saw the guy w nking at her.

THE COURT: Because the guy you thought is
not here in the building. He's where, maybe Long
| sl and.

THE JUROR: Really? | thought | saw him |
wasn't reporting anything.

THE COURT: kay.

COURT OFFICER: | have to do it.
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CRCSS/ J.SOLI'S POLIDO / by MR COHEN
THE JUROR: | shouldn't say anything.
THE COURT: We have to be careful.
THE JUROR: | was joking around.
THE COURT OFFI CER  Jury entering.
(Jury enters)
THE COURT: Pl ease be seated.
Who was questioning the wtness?
MR. COHEN: | was, Judge.
THE COURT: kay. W're ready. Go ahead.
MR COHEN: Al right. | amjust waiting
on you, Judge.
THE COURT: CGo ahead.
CONTI NUED CROSS- EXAM NATI ON
BY MR COHEN:

Q Good norning, M. Solis.

A Good nor ni ng.

Q Wen we |ast talked it was Friday and we were
tal king about the notations in Dr. Brisson's records
regardi ng your recovery, do you recall that?

A Yes.

Q Have you spoken with anyone since Friday about
your testinmony?

A No.

Q You didn't speak to any of the doctors?

A No.
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CROSS/ J.SOLIS POLIDO / by MR COHEN
You didn't speak to any of your famly nenbers?
No.

Did you speak to your |awer?

> O > O

No.

Q Now, the last tinme you saw Dr. Brisson was June
22, 2011, does that sound about right?

A | believe it is correct, yes.

Q Dr. Brisson was here in the afternoon on Friday
and he testified, M. Solis, that on June 22, 2011, the
instruction to you was to come back within eight weeks
for a continuing followup care treatnent --
appoi ntnent. Sorry. But you never went back.

A Yes.

Q Can you tell us why you never went back to see
Dr. Brisson?

A | had been referred to another doctor for the
pai n.

Q By Dr. Kapl an?

A | believe so.

Q You were still under the care of Dr. Brisson in
June of 2011 for the surgery he did on your back in July
of 2010, correct?

A Yes.

Q But you nade the decision not to go back and see

it through with hinf
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CRCSS/ J.SOLI'S POLIDO / by MR COHEN

A Yes, that is correct.

Q And instead, what you are doing is you are
seeing sonebody referred to in Dr. Kaplan's office, yes?

A Yes.

Q Now, at the tinme of your last visit wth
Dr. Brisson in June of 2011, he made certain notations in
his records about things that you said to hi mabout your
recovery. You were talking about that with respect to
the earlier appointnments with Dr. Brisson, do you
r emenber ?

A Yes.

Q And what Dr. Brisson wote on June 22, 2011,
whi ch was 11 nonths after your surgery, was that you told
him at that tinme, you were noticing progressive
I mprovenent, is that a true statenent?

A Yes.

Q According to what Dr. Brisson wote in June
2011, at that tinme, you told himthat overall you were
doi ng nmuch better?

A Yes.

Q According to what Dr. Brisson wote on June 22,
2011, you told him at that time, that you were very
rarely taking any pain nedication, is that a true
st atenment ?

A. Yes.
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CRCSS/ J.SOLI'S POLIDO / by MR COHEN

Q You told himalso, M. Solis, that you were
regai ni ng your strength in your back and your flexibility
in your back, is that a true statenent, sir?

A Yes.

Q Do you see yourself continuing to inprove after
this trial is over?

A VWhat | amthinking is inproving based on, as |
told you last tine, the pain on ny |egs, on nmy buttocks,
for me it was quite strong this pain. At one time | even
t hought | woul d never be able to wal k again. But thanks
to the surgery | have had the strength to have
sensitivity in nmy |egs, even on ny buttocks.

As | said, the painis getting better. | feel
better. | feel better than before | had the surgery. |
told Dr. Brisson that it was better before, than before
t he surgery.

| don't feel well enough to continue with the kind of

work | didin the past. | feel that |I cannot lift
anything heavy. | feel that | cannot nove, | cannot bend
down, put on ny shoes, put on ny socks. | amunable to

sleep. Last night | did not sleep at all.
Q This trial has been stressful on you, hasn't it?
A Yes.
Q It's nerve racking to have to cone into court

for soneone |ike yourself whose never done it before and
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CRCSS/ J.SOLI'S POLIDO / by MR COHEN
to testify before a jury?

A It's not difficult being in front of the jury.
["'mtelling you the truth. The hard part for nme, the
difficult part is being sitting down in one fixed
position for a long tine. For exanple, say half-an-hour
or so. | get tired being in one position continuously.

I magine all of the tinme that | have spent here sitting.
This past week for ne was quite difficult.

Q M. Solis, you answered the question a long tinme
ago. Thank you.

According to what Dr. Brisson wote in his records,
he says that it is inportant for you to keep active.

A Yes.

Q Do you keep yourself active?

A | do ny exercises at hone.

Q Stop right there. Let's talk about that. What
exerci ses do you do at hone?

A The ones that were assigned to nme in therapy.

Q Okay. Describe them

A | would | ean against the wall, | try to flex ny
| egs sonewhat. | try to hold nyself upright on ny legs, |
sit on achair, | lift oneleg, |I lift the other |eg.
Those exercises are the ones that help ne out.

Q Are you diligent in the exercises that you do at

honme, are you regular in those exercises?
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CRCSS/ J.SOLI'S POLIDO / by MR COHEN

A | try to do themin the nornings when | have the
opportunity to do so.

Q So you are doing your exercises and keepi ng
yoursel f active in order to help yourself get better,
yes?

A | try to help nyself, yes.

Q And you have been noticing continuing
progressive i nprovenent in your condition?

A There are times when it helps nme out. Then
again, there are tinmes also | notice it is not hel ping ne
out .

Q On Friday, M. Solis, you tal ked about grow ng
up on a cattle ranch, do you recall that?

A Yes.

Q Your father had horses, right?

A Yes.

Q And you told the jury that you were riding
horses froma very early age, is that true?

A Yes.

Q How often growi ng up on the ranch would you ride
hor ses?

A Every tine that | was sent to do it by ny
father. He would send ne every other day but, for
exanple, just to say drop off a kilo of salt, for

exanple, for the cattle. And I will come back again or
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CRCSS/ J.SOLI'S POLIDO / by MR COHEN
woul d just go around and ride around the terrain.
Q What type of saddle did you use, if you used a
saddl e at all?
A The saddle that is used, it is called a riding
seat, the way | called it.
Q Ckay.
You rode growi ng up around the ranch to do your
chores about every other day, is that your testinony?
A Every tine that nmy father would send nme out for
sonet hi ng.
Q From what age to what age? Wen did you begin
doi ng that and when did you stop doing that?
A | woul d say anywhere between 10 and 16 years old
nore or |ess.
Q When you started or when you stopped?
A As | said before, in the past, not at all tines
was | in my town.
Q Ri ght.
l"mtrying to get a sense, M. Solis, did you start
riding on your father's ranch at his request at age 10
until age 16, is that what your testinony was?
A Yes, he would send ne to do errands, for
exanpl e.
Q kay. Al right.
MR. COHEN: Judge, thanks. | have nothing
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REDI RECT/ J.SOLI'S PCLIDO / by MR CORLEY
further.
THE COURT: Redirect.
MR. CORLEY: Just a couple of questions,
Judge.
REDI RECT EXAM NATI ON
BY MR CORLEY:
Q Good norning, M. Solis.?
A Good nor ni ng.
THE W TNESS: May | get up?
THE COURT: Yes.
Q During the tinme that you were under the care of
Dr. Brisson, were you al so under the care of Dr. Kaplan?
A Yes.
Q And since the last tine that you have seen
Dr. Brisson, have you been seen in Dr. Kaplan's office
subsequent to that?
A Yes.
Q And counsel pointed out -- wthdrawn.
Wth regards to the condition with the pain going
down your leg, has the surgery inproved that?
A. Yes, quite a bit.
Q And counsel made reference to information noted
in Dr. Brisson's records. And you indicated in response
just now that a |lot of the pain you have is specifically

when you are sitting. |Is that a fair statenent?
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REDI RECT/ J.SOLI'S PCLIDO / by MR CORLEY

A Yes.

Q And, in fact, Dr. Brisson notes that the patient
is still conplaining of sonme residual |ower back pain,
specifically during sitting the pain tends to be --

MR. COHEN. QObjection. This is inproper.

He's reading froma record. He's not asking a

guesti on.

THE COURT: Sust ai ned.
MR. CORLEY: He's nmmking reference to --
THE COURT: At |east rephrase it, | think.
Q Wll, | want you to assune that in Dr. Brisson's
records --
MR. COHEN:. (Qnj ection, Judge.
THE COURT: Cone up.
(Wher eupon, a discussion is held off the
record in the robing roon
THE COURT: On the record.

Q M. Solis.

A Yes.

Q Do you recall if you specifically told
Dr. Brisson on 6/22 that your pain is nore prom nent
during sitting?

A Yes.

Q And is that consistent with what you have told

this jury?
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REDI RECT/ J.SOLI'S PCLIDO / by MR CORLEY
A Yes.

MR CORLEY: Thank you. No further
guesti ons.

THE COURT: Thank you, sir.

Do we have sonebody el se this norning?

MR. CORLEY: No, your Honor.

THE COURT: A short start but we will
recommence at 2: 00 to have the doctor here. So 2:00
we Wi ll come back and have the nedi cal testinony.
See you then.

(Whereupon, a recess is held until
2:00 p.m)

(Continues on next page)
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-Direct/Dr. Kaplan/by M. Corley-

AFTERNOON SESSI ON

MR CORLEY: Al right. Could I have this marked
for identification? It is just bills.

(Wher eupon, docunent is so marked Plaintiff's
Exhibit 20 for identification.)

THE COURT OFFI CER:  Are we ready?

THE COURT: Yes.

(Whereupon, the jury enters the courtroom and the
following is heard inside the hearing and presence of the
jury.)

THE COURT: Ready when you are.

MR. CORLEY: Your Honor, we call Dr. Kaplan to the
st and.

(Wtness approaches the wi tness stand.)

THE COURT: You' ve already been sworn Dr. Kapl an.

THE W TNESS:  Yes.

MR. CORLEY: WMay | approach?

THE COURT: Yes.

(Handi ng.)

CONTI NUED

DI RECT EXAM NATI ON

BY MR CORLEY:
Q Good afternoon, Doctor
A Hi .

Q When we |ast left you, sir, we were tal king about the
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-Direct/Dr. Kaplan/by M. Corley-
MRl results.
Doctor, after you received the results of the MR, did
you refer the patient to Dr. Boppana?

A Yes.

Q And what was the reason that you referred the patient
to Dr. Boppana?

A We got the MRl results. Again, just to backtrack, M.
Solis had back pain when he first canme in which | attributed
initially to the sacral fracture. He continued to have back
pain in the |unmbar spine which showed sone abnornalities that |
felt could be responsible for his back pain and at that tine
pain going down his legs. So, | referred himto Dr. Boppana who
Is a neurologist to do a neurol ogi cal work-up, including EMG
studi es, electrodiagnostic studies of the nerves and nuscl es of
t he | ow back.

Q Could you turn to Dr. Boppana's note dated 11/ 3/08.

(Pausi ng.)
And regardi ng his physical findings, Doctor, could you
take us through the first paragraph down.
MR. COHEN: Could we get a ruling first, your
Honor ?
THE COURT: \Why?
MR. COHEN. Could we get a ruling on whether Dr.
Boppana's records are in evidence.

THE COURT: They're part of his office file, are
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-Direct/Dr. Kaplan/by M. Corley-
t hey not?
MR COHEN: There's a lot of stuff in his file and
it is subject to redaction and we have never done this.
THE COURT: Dr. Boppana is one of your coll ogues?
THE WTNESS: Yes, he is.
CONTI NUED
DI RECT EXAM NATI ON:
Q Does Dr. Boppana wite notes contenporaneous, at the
time, he's seeing a patient?
A Yes.

Q And are those notes recorded somewhere?

A Yes, they're in our charts.
Q Is that kept in the same chart with the notes that you
keep?

A Yes, it is.
Q Is that part of the office chart for the New York
Ot hopedi ¢ practice?
A Yes, it is.
THE COURT: WAs this previously marked or not?
MR CORLEY: Yes, it was marked into evidence.
THE COURT: It was narked as?
MR CORLEY: | think it is marked as Plaintiff's
Exhi bit 13.
THE COURT OFFICER  Plaintiff's Exhibit 13, Judge.

(Pausing.)
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-Direct/Dr. Kaplan/by M. Corley-

A These records have been noved around so many tines it's
hard --

THE COURT: | have a file in general as being in
evi dence. The question is: Wuld this be part of it? |

t hi nk so.

MR. CORLEY: Yes.

Judge, may | approach?

THE COURT: Yes.

(Pausi ng.)

MR CORLEY: If | may for a second --
THE COURT: Yes.

(Pausing.)

Q Al right.

Doctor, he indicates that in his note his back pain
radiates into his left leg. Wat is the significance of that,
Doctor, pain radiating into the |eg?

A Pain radiating fromthe back into the leg is usually
initiated by a nerve that conmes out of the |ow back and usually
indicates irritation at the nerve in the back although you fee
it inthe leg. The body is like a systemof wiring. In order
to turn a light on here, you switch a light on over there. Sane
thing in the body. Sonetines you feel pain in one area, even
though it is caused froma switch in the other area.

Q And, Doctor, it indicates aggravated by forward

flection and lifting. What is the significance of that, if any?
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-Direct/Dr. Kaplan/by M. Corley-
A Sure. The activities of forward flection, as well as
lifting, put pressure on the spinal colum. Wth forward
fl exi on you could have notion, abnormal notion on the joints of
each other. Wth lifting you could have axial |oading and

pressure on the spinal colum and that could irritate the nerve

roots.
Q Is that consistent with the findings seen on the M
filnms?

A Yes, it is.

Q He indicates that he's anmbulating it differently too

favoring his | owback pain. |Is that consistent with those
findi ngs?

A That coul d be consistent with | ow back pain,
absol utely.

Q And he has | unbar paraspi nal tenderness at nulti |evels
with restricted |unbar extension and |unbar extension.

A He's tal ki ng about nuscle spasns in the | ow back, they
becone tender. The spasm are the body's response to abnornal
notion in the back and attenpted to really | ockdown the joints
so that there's less notion in abnormal joints and it's often
associ ated wi th back probl ens.

Q And he finds a positive straight |leg raising on the
left. What is the significance of that?

A Straight leg raising is a test that is done either with

a patient in the sitting position or the patient lying flat.
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-Direct/Dr. Kaplan/by M. Corley-

And you literally raise the leg with it straight. Wat that
does, it pulls -- may | see this nodel -- it literally pulls on
the nerves. As the leg is pulled out straight you get a
| engt heni ng of the nerves which pulls in the | ow back. And that
can indicate an area of pathology in the | ow back that is
causi ng pain running down the leg sinply by raising the |eg
straight. So that is a further indication of his back pain
bei ng caused by problens in the back.

Q And the findings of hypoactive right flexion and active
| eft Achilles flexion?

A Hypoactive neans | ess than as opposed to hyper neani ng
active.

M. Solis, by the neurologist's findings had a
decreased reflection in the lower extremty, in the legs, at the
Achill es tendon which is tapping on the Achilles tendon.
Normally you get a little jerk of the ankle, that is nornmal.
When it's hypoactive there's less than normal jerk and tapping
on the Achilles tendon. There's another indication there's a
problemin the nerve of that nuscle. Normally if there's no
pressure or irritation in the nerve you would have nor nal
Achilles tendon flection. Achilles tendon flection is
specifically at the L-5/S-1 area.

Q Then he indicates sensations grossly intact, though
there's | oss of sensation over the |ateral left sole. What is

significance of that?
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-Direct/Dr. Kaplan/by M. Corley-

A Sensation is not nerve irritated finding. Gossly
intact. Although there's sonme variable decreased sensation that
actually goes along with this being an irritated nerve, than a
nerve that has pressure on it. A nerve that has pressure on it
decrease the flow of the signals of the nerve. You would expect
to see nunbness, dense nunbness. Variable sensory findings go
along wwth irritated nerve. You get sone signal as opposed to
none at all.

Q Take us through his inpression at this tine, Doctor.

A His inpression on 11/3/08 is | ow back injury status
post fall. So that he feels he has a back injury. Lunbosacral
di sk herniation, an abnormality in the disk, and clinica
| unbosacral radicul opathy. Again, pain in the |legs, pain
runni ng down the legs, synptomin the [ower extremty and back
pain all com ng fromabnormalities in the back.

At what |evel would this be?
It would be at L-5/S-1 in this case.
And the last -- his third inpression?

That's clinical |unbosacral radicul opathy.

O r» O r» O

Did he make any reconmmendations at that tinme?

A The recommendation at that tinme was a request nade for
EMS nerve studies. He also requested authorization to
transforam nal |unbar epidural steroid injections. Steroida
anti-inflamuatory injections decrease irritation in the nerve

root or inflammati on around disk injuries, or joint irritation,
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-Direct/Dr. Kaplan/by M. Corley-

or inflammation.

Q The purpose of the nerve conduction study and EMG
studies is what?

A The purpose of the EMGis to sort of pick out why he's
havi ng pain which he believes is referable to the back in the
| ower extremties. It is a test that can be hel pful as nuch to
rule things in as to rule things out, neaning in this case M.
Solis had muscul ar spasmin the |unbar spine but did not have
pressure on the nerve root. That is a further indication that
he has an abnormality at the back causing irritation of the
nerve root, rather than causing pressure on a nerve root, and
that he's having nuscul ar spasns that coul d be docunented by
el ectrodi agnostic tests. It is an indication that his body is
attenpting to hold the joints of the | ow back steady to decrease
the notion and hopeful |y decrease notion.

Q Those results he's tal king about, is that EMG done in
your office?

A The EMG that was done showed findings consistent with
I nvoluntary bilateral para |unbar spasm nyospasm nuscul ar
spasm That is consistent with what |'m saying before, which is
again those tests showed nuscul ar spasmin the |ow spine. It
did not show pressure on the nerve root which is consistent with
irritation nerve root secondary to abnormal notion or chem cal
probl ens.

Q What causes a spasm Doctor?
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-Direct/Dr. Kaplan/by M. Corley-

A The spasmis a reflex response of the body to decrease
the notion at the small joints of the spine and, thereafter,
decrease irritation of the nerve roots just next to those
joints. It is, again, as Dr. Boppana notes, involuntary. It is
a reflex response. It is like the body putting on a | ow back
brace on itself.

Q He found the notor nerve conduction studies to be
normal . Doctor, what is the significance of that?

A That is consistent with his diagnosis, which is you
woul d not expect the notor nerve findings to be normal if there
was pressure on the nerve root stopping the flow of nerve
signals, which would be nore consistent wwth a | arge herniated
di sk pressing on the nerve. This is nore consistent with
irritation of the nerve root, again, in this case because of
abnormal notion instability.

Q And al so sensory nerve conduction studies were normal,
Doct or ?

A Sanme thing. You could see sensory nerve changes when
there's pressure on the nerve, decreased flow of nerve signals
and he was not able to pick up any changes in the sensory
findings and that again is consistent with irritation of the
nerve.

Q Doctor, the records indicate that the electric
di agnosti c studies were done in your office on 12/19/2008.

Coul d you explain to the jury exactly what is actually done
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-Direct/Dr. Kaplan/by M. Corley-
during this test to the patient?

A Sure. The test is a test of the flow of the nerve
signals down the nerve roots fromthe | owback, in this case
down to the lower extremties. There are two portions of the
tests. One shows the speed of the flow of the electrica
signals while the other shows the reaction of the nuscles, that
Is the notor portion of an electrical stinulation.

The first part, the sensory portion -- the nerve flow
portion rather --takes a measurenment. You get stinulation at
one end of the nerve, the base of the nerve, and a signal is
recorded. As that stinulation fires down the nerve, an
el ectrical signal is sent down the nerve froman electrica
el ectrode which is a little patch put on the body and indicates
how fast in a given length that nerve flow should be. His nerve
fl ow was normal .

The other is the nmotor portion where an electrical
signal again is given at the root of the nerve through
el ectrical signal given on a patch on the skin, but it is picked
up by a needle placed in the nuscle to see when the nuscle
recei ves the nerve and contacts. So needles are placed al ong
the nmuscles that are innervated giving nerve signals from
certain nerves throughout the lower extremties. And as those
signals are picked up in the nerve and through the needl e, one
can record whether there's actual flowin the nerves thensel ves.

Q I's that an unconfortable or painful procedure for a
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-Direct/Dr. Kaplan/by M. Corley-

patient?

A Well, certainly you're having needles stuck into
nmuscles all along the |egs, yes.

Q And going to your note of 1/20 of 2009, doctor?

A Yes. (kay.

Q Coul d you take us through your notes, sir?

A My note indicates that M. Solis cane back to the
of fice on 1/20/2009. He was conpl ai ning of continued pain at
the left foot and | owback. He told nme that he was having
Wor seni ng pain, increasing pain in the [ower back and pain
radiating to the left leg wth sone nunbness and tingling he was
concerned wth.

Q Is that consistent with the findings of Dr. Boppana on
Novenber 3rd, 20087

A Yes. Dr. Boppana recorded what he called variable
sensory changes. That is nunbness and tingling in the | ower
extremty. | noted that he had seen Dr. Boppana and, again,
request ed because Dr. Boppana had done through our office |unbar
epidural steroid injections. | also perfornmed what is called a
branch bl ock.

Q And a branch bl ock; explain what that is?

A Yes. In the |lower back a branch block is an injection
of steroid preparation that is given around the facet joints in
an attenpt to decrease the irritation in the facet joint and the

nerve that goes to the facet joint. That is different than the
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-Direct/Dr. Kaplan/by M. Corley-
| unbar epidural block that Dr. Boppana spoke about which is
specialized injections that go into the space between the
vertebrae around the nerves thenselves in this space called
epi dural space.

So | gave a branch block at each side to decrease the
irritability and irritation in the nerve roots -- I'msorry in
the facet joints and the nerves that go to the facet joints
called the lateral branch.

Q Is there any risk associated with the procedure?

A Any time you give injections there's risk of
I njections, especially with steroids there's risk of further
irritation of the joints. Those are |low risks in that
particul ar procedure and nuch |less risk procedure than the
| unbar epidural block which is nuch deeper block given in a nore
difficult access space.

Q Besi des being therapeutic to relieve pain, is it
di agnosti c?

A It can be diagnostic, in that if it does relieve pain,
you know, you're in a good spot.

Q Did he have sone relief as a result?

A Initially he did have relief fromthose injections.

Q What is the significants of that, Doctor?

A The significants of that is that by giving branch bl ock
Injections we're localizing the area of pathol ogy, the area of

problens to the facet joint and abnormal notion at the L-5/S1
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-Direct/Dr. Kaplan/by M. Corley-

notion segment.

Q Did you do anything with regard -- or did you have any
findings with respect to the left cal caneus?

A The cal caneus, we took sone x-rays on that day and we
noted again that the fracture had united.

Q Is that a good sign?

A That is a good sign and it is what you woul d expect,
the fracture eventually will grow together.

Q Did you provide himw th any nedication at that point?

A We did. W gave hima prescription for pain nmedication
called Tramadol, as well as anti-inflanmatory nedication Utram
W gave two fornms one creamyou rub on and one is a patch, both
cal l ed Vol taren.

Q Wiere did he put the patch?

A Those patches are placed both on the back and you coul d
use them anywhere really, on the leg as well.

Q Now, Doctor, the records indicate that there were
epi dural steroid injections 1/28, 4/16, and June 11th?

A Yes.

Q Sir, do you recognize what is depicted in Plaintiff's 7
for identification?

A Yes.

Q And what is this?

A That is an artist's rendering of how one does a

transforam nal |unbar epidural injection.
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-Direct/Dr. Kaplan/by M. Corley-

A Yes.

Q Is that what is done here?

A Yes.

Q Is this a fair and accurate diagram of how the

procedure is perfornmed?

A Yes.

MR. CORLEY: | would like to use the diagramfor
denonstrative purposes.

THE W TNESS:  Yes.

MR COHEN: Over objection.

THE COURT: Yes.

MR. CORLEY: Could you cone down, Doctor, to the

di agram and explain to the jury what was done on those three

occasi ons.

(Wtness conplies.)

A Sure. This is an artist's rendering. The patient is
pl aced facedown so that the lunbar spine is towards you. This
shows marking the | andmarks with the fingers, noting where the
mdline is of the lunbar spine. This actually is done with the
aid of an X-ray machine as well to |localize exactly where the
needle is going. A needle is placed for transforam nal
injection. The foranen is this nerve root where the cones out
of the spinal colum. The needle is placed through the skin,
through the fat, through the nuscle and directed with the aid of

the X-ray machine into the spine, going close to the spine which
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-Direct/Dr. Kaplan/by M. Corley-
shoul d keep you safe fromhitting the nerve root as it exits
t hrough the same area and it is placed into the space called
epi dura space; the dura is the covering of the nerve root,
epi dural neans just above that. A solution of steroid
medi cation and nunbi ng nedicine |ike Marcaine or Lidocaine is
also placed in this area. And the purpose of this, again, is to
decrease any inflammation in the nerve roots, any inflanmmtion
in the area of the disk and also in the facet joints that are
all in that area.

Q And are there any risks associated with doing this
procedure?

A There are higher risks associated with doing this
procedure. This is an injection that does go down in the area
of the nerve roots and in the area of the epidural space. You
coul d agai n have an infection |like any tinme you pierce the skin,
especially the with steroid injection you could have damage to
the nerve roots, you could have damage to the dural tissue which
covers the nerve root. You could get a | eak of the cerebra
spinal fluid and that could give you chroni ¢c headaches and pai n.
You could also get irritation fromthe nerve roots fromthe
i njections thensel ves, hopefully, that is alittle risk. The
other risks are higher risks. And that is as opposed to the
I njections which I was giving, which is into the area of the
facet joint here (indicating) you could see that is a nuch nore

superficial 1njection.
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-Direct/Dr. Kaplan/by M. Corley-

Q And through the course of your practice up until the
time you saw M. Solis, under what circunstances woul d such
procedure be prescribed?

A This procedure is prescribed in a stepw se
| ong- st andi ng back pain abnormality on MRI. Cinical M
failed therapy, failed oral medication, nedication by patch and
I njections, reasonable use of the other injections neaning you
woul d not keep doing this over and over again, the facet
injections and at that point a epidural injection would be
recommrended.

Q The fact that there was a series of three injections,
what is the significance of that?

A The series of three is done -- is the usual course,
that you usually do themin series of three. Mst people fee
noderate to mld relief after the first, some people get al
better. Mbst people feel significantly better after the second,
if they're going to get better. The third, if you don't get
better fromthe second, or if you're heading in that direction
and they feel one nore injections would nake it even.

Q | want you to assune that M. Solis testified here that
in fact he did have sone relief as a result of the procedure,
that the pain going down his | eg was sonewhat conforted for a
short period of tine. |Is that consistent wwth this type of
procedure?

A That is exactly what you would hope for in this
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-Direct/Dr. Kaplan/by M. Corley-
procedure. You woul d hope for |ong-standing relief but
hopeful |y pain getting |ess.

Q The fact that there's relief, what is the significants
of that, if any?

A That shows in a physician's mnds that there is ongoi ng
problens, we're in the right area, we're able to decrease that
pain with some intervention. The fact it cones back after tine
means that that intervention is tenporary.

(Conti nued next page.)




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

DR KAPLAN DI RECT/ by MR CORLEY

Q Looki ng at your 4/28/09 note, Doctor, you
i ndi cated on 4/28/09 that he had epidural steroid
injections at that tinme. O course, |ooking at the
chart, we know it was done on 4/16. He does feel sone
synptomatic relief?

A That's correct.

Q He continues to have back pain and pain which at
ni ght radi ates with nunbness down the left |eg?

A That's correct.

Q What is the significance of that?

A So that was after his first epidural injection.
It was about 12 days after his first epidural injection
he got synptomatic relief, but not total relief. He
still had synptons of radicul opathy with pain going down
the legs. Inflammation is nore common at night when
people are trying to get to sleep, which is exactly what
he's tal king about at that tine.

Q Doctor, | amgoing to regress for a nonment and
then we will go forward with regards to the plan for
treatnment of his back. Going back to the note of 3/3/09?

A Yes.

Q For get about any conpl ai nts about the back
there. Could you talk about findings wwth regards to
M. Solis' left and right heel ?

A Sure. At that tinme on 3/3/09 he had got sone
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DR KAPLAN DI RECT/ by MR CORLEY
custom nol ded shoes we had ordered for himand had been
approved. He was wearing the shoes. He was having sone
swelling at the hind foot, the area we tal ked about, the
subtal ar joint. He was also having pain at the right
| ateral foot, so on the outside portion of the right
si de.

W went over his shoes with him | nodified thema
little bit. | asked himto take themto the person who
had made them for him the pedorthotist for a revision.

Q The pain he was having that you described there,
was that as a result of residual pain fromthe injury or
pain related to the shoes or what?

A Certainly on the left | feel very confortable
saying it was fromthe injury. On the right, he did have
pain. He also had limted hind foot notion, irritability
in the hind foot that is not a normal finding.

Q On both ankl es?

A That's correct.

Q What is the significance of that al nbst a year
| ater?

A That is not a normal finding in soneone who has
not had a injury in the foot even with shoe wear. So |
think he certainly has sone residual irritability and
abnormal ity about the foot on the right as well as on the

| eft.
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DR KAPLAN DI RECT/ by MR CORLEY

Q You i ndicated he had nmarked swelling at the
sinus tarsi on the right. Wat is that?

A Sinus tarsi is the area of the foot where you
woul d normal Iy see swelling in a cal caneous fracture, one
that involved sone sort of an injury to the subtal ar
joint or where he had irritability of the subtalar
j oi nt.

The subtalar joint is the joint, again, belowthe
ankl e between the talus, the ankle bone and the heel
bone. And it is alittle ball that you can see on the
side of your foot. The sinus tarsi, that is where you see
swel ling when there is problens there.

Q At this point in tinme, alnost a year |ater, what
is the significance of those findings with regards to his
injuries that he sustained as a result of this accident?

A Clearly he has ongoi ng problens even a year
after the initial injury.

Q Let's turn to Dr. Poppana's 8/19/09 note,

Doct or .

A Ckay.

Q You got it, sir?

A Yes.

Q And the |l ast steroid injection was done on July
9, 2009; is that correct?

A. That's correct.

349
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Q And findings wth regard to he has back pain and
stiffness, he has not inproved significantly with
conservative therapy, with [unbar steroids or anal gesics
and pai n nedication, physical therapy, which restricted
activities.

A Correct.

Q He said he reviewed the EM5 and re-revi ened
MRIs. The exam nation reveal ed spasns, nultiple |unbar
par aspi nal tenderness. What are we tal king about, what
is the significance?

A We're tal king about pain and spasmin the
nmuscl es of the | ow back. Again, consistent wth ongoing
problens with the | ow back, what the body is responding
to in this way.

Q He indicates in the recomendation |I'm advi sing
conti nued four weeks of physical therapy wi th gradual
Increase in activity. Wat is the purpose of physica
t her apy?

A Physical therapy is to try to increase the
ability to nove better. And to try to decrease nuscle
spasm and strengthen the nuscles of the paraspi nous
muscul at ure.

Q He says we w || have a spine surgeon to
evaluate. Wy, at this point in time, now 18 nonths

after the initial accident, are you tal king about having
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DR KAPLAN DI RECT/ by MR CORLEY
hi m eval uated for a -- by a spine surgeon?

A M. Solis, as Dr. Poppana noted in his note that
day, and as | had tal ked about, had had oral nedications,
had physical therapy, had injections, continued to have
| ow back pain, signs of irritability wth notion, pain
wWith notion, irritation of the nerve roots with notion.
And so he had begun to | ook |Iike he was exhausting
conservative treatnment. This is alnost two years after
hi s acci dent.

At a certain point, you feel that conservative
treatment is either not working or is inappropriate. So
Dr. Poppana, the neurol ogi st, decided that he should be
| ooked at by a spine specialist as his nore invasive
treatnent, the injections, had not been satisfactory.

Q Doctor, | want you to assume Dr. Brisson
testified the other day that he first saw himon 10/ 26 of
2009, that he had diagnosed himw th lunbar instability
and that he felt that the abnormal notion based upon
| unbar extension and flexion studies was a conpetent and
contributing factor to cause of his back pain and pain
going down his leg. Wen did you next see the patient
after 10/26/09?

A | saw himon 3/17/10, | believe.

Q 3/17/10, right?

A Yes.
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Q Do you have that note, Doctor?

A Yes.

Coul d you take us through that note when you saw
hi nf

A Sure. He had continued to have conpl ai nts of
pain at the right and left foot. It was worse on the
|l eft. He had continued conplaints of persistent |ow back
pain radiating to the lower leg on the right. I'm
sorry. On the left. Wth nunbness and tingling.

| again noted he had epidural steroid injection with
Dr. Poppana with only mld relief. | noted he had seen
Dr. Brisson and was waiting -- awaiting authorization for
| unbar surgery. And that he was taking U tram and
Vol taren and tramadol and pain medi cati on w thout
adequate relief.

On exam he continued to have tenderness about the
hind foot in that area called the sinus tarsi. He had
pain with nmotion on the left and right as well. | noted
he had severe spasmin the | unbar paraspi nous nuscul ature
both on the right and left with positive straight |eg
raising on the left side.

Lunmbar flexion was very limted, forward flexion to
30 degrees. Normal flexion is about 85 or 90 degrees.

That would be 85 (indicating) or 90 is like this

(indicating.) He was going forward about 30, bending
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forward. He walked with antalgic gait, with a Iinp,
which is a painful gait pattern

Q Doctor, did you have a plan?

A The plan, we requested sonme new custom nol ded
shoes as the shoes he was wearing had worn out when you
| ooked at them They were no |onger giving support. He
was unable to wear his custom nol ded shoes at that tine.
He was given a new prescription for the nedications, both
Utramand Voltaren. W added a nedication called
Lyrica. That is a medication given to decrease nerve
nmedi ated pain. It causes nerves to fire less easily. So
that can decrease sone of the pain caused by nerve
nmedi ated pain, as he's having in this case.

And we advised himto continue with pain managenent
and with Dr. Brisson at that tine.

Q Essentially was that the plan until the surgery

was approved?

A Essentially, yes.

Q Pai n managenent ?

A Yes.

Q The cost of the shoes, what was that?

A These custom nol ded ort hopedi ¢ shoes are about
$800

Q | see the next tinme you saw hi mwas on June 26th

of 2009. It indicates -- you have pain radiating to the
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DR KAPLAN DI RECT/ by MR CORLEY
left lower extremties, nunbness, paraesthesia, getting
sone benefit with Lyrica, although difficulty sleeping
t hrough the night through the pain. |Is that sonething
consi stent with somebody who suffers from chronic pain?

A Yes.

Q Wy ?

A As | noted before, nighttinme pain is very
i ndi cative of inflammation. |nflammation around the
nerve roots i s causing nunbness, tingling and pain in the
| egs when com ng fromthe | ow back so that is consistent

wi th himhaving sone relief fromthe Lyrica, but it gets

worse at night. It is not covered with the Lyrica.
Q In your plan here, Doctor, you say you are
referring him at this point in tine -- wthdrawn.

At this point in time, do you have any idea when the
surgery was going to be approved and perforned?

A No. He was still awaiting authorization for
surgery that he was going to have with Dr. Brisson.

Q You indicated you are referring himto
Dr. Kushnerik for evaluation of radio frequency

i nj ections?

A Ri ght .
Q Wy ?
A Radi o frequency injections is a needle placed in

to the facet joint. A radio wave is placed through that
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needl e to cauterize or burn the facet joint and the
associ ated nerves. It is another very aggressive but
obviously less -- nore conservative than surgery attenpt
to deal with that pain.

It doesn't get to the root, nmeaning it does not stop
abnormal notion, but can decrease the back pain
associ ated wth abnormal notion.

Q Wiy if Dr. Brisson was requesting approval for
or authorization for spine surgery would you even
contenpl ate having this type of procedure done for him at
this tinme?

A Because you don't know how long it wll take for
aut horization to occur. 1In cases |like this, thereis a
very convol uted systemthat nakes certain treatnent
measures difficult to obtain authorization for and you
simply have to wait for them unfortunately.

Q Doctor, were you made aware, at sone tine, that
the patient actually had the approval for surgery and
that surgery was perfornmed?

A Yes.

Q And | want you to assume the surgery was
performed by Dr. Brisson on 7/27/ at Beekman Downt own
Hospital, were you aware of that?

A Yes.

Q When did you see himnext after the surgery?
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A After the surgery, | saw himon 12/20/10. [|I'm
sorry. No.
Q | have a note of 3/25/11?

A That's correct, 3/25/11. He cane in, at that
time, and was conplaining of sone painin his feet. He
was using his custom nol ded shoes. He indicated he had
surgery with Dr. Brisson and he was havi ng persi stent
pain in the heel and persistent pain in the | ow back.
He's not having as much pain in the leg itself follow ng
t he surgery.

Q Is that significant?

A That is significant. That neans that the
surgery was helpful. It got rid of the irritated nerve
root. The pain comng fromthe | ow back. It is not
unconmon for people to have persistent back pain
follow ng back surgery. Mst of the tine the back
surgery is really done for the synptons caused by the
back problem but not in the back itself.

Q Did you have any findings with regard to the
| eft heel ?

A He had tenderness about the heel with limted
hi nd foot notion. He had some abnornmality in the ankle,
the joint, both sone cracking and popping, which is
common when you walk with a linp for a |long period of

time to start having adjacent joints give you sone
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DR KAPLAN DI RECT/ by MR CORLEY
problem He had in the | ow back he had pain with
notion. He had very limted notion in all planes.

Q Was t hat sonething you woul d expect for a
patient that had undergone surgery several nonths before?

A Yes.

Q Doctor, you next saw the patient on 5/18/11?

A Ckay.

Q And can you take us through that briefly?

A Sure. At that tinme, | noted he was conpl ai ni ng
of increasing back pain with recent weather so he was
having pain affected by the weather. He continued to use
t he shoes to wal k because of the left foot and heel
pain. He did have sone back pain radiating to the groin
and wai st which is not unconmon with a |unbar fusion,
again, around the area of where the sacrum-- pelvis
nmeets the spine.

Q Wiy is that?

A The area that he had fused, again, was the
| umbosacral junction. You can have pain fromthe surgery
itself fromscar tissue formng, things like that. That
is not the same -- he's not experiencing the sane pain he
was having prior to the surgery. He's not having pain
runni ng down | egs, but pain around the groin and sacrum
-- sorry. The groin and wai st.

Q You saw himon July 8 of 2008, you indicated he
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was having difficulty wwth left foot weight bearing,

stair clinbing and descent. \What is the significance of

t hat ?
THE COURT: You may want to wait a second
(Pause.)
THE COURT: Ckay.
A Clinbing up and down stairs is an activity that

does put a lot of strain on the junction of the | ow back
and pel vis because the way we normally go upstairs, your
pelvis rotates forward. And tilts forward. So soneone
wi th [unbar fusion often has pain in the | ow back because
they don't have normal notion in the area where we
normal |y do nost of the notion, so other areas have to
conpensate by noving nore than normal. Wen you have an
area of fusion.

Q In | ooking at your 7/8 note and conparing that
to your notes prior to M. Solis undergoing the surgery,
was his condition benefited by the surgery in any way?

A | definitely think that the surgery benefited
him | think he certainly had less pain in the legs. He
had | ess pain on notion, although certainly activity
still gives himpain. 1In a different way |I think he has
| ess pain, but I think he's still very, very restricted
in certain activities he can do.

Q | want to take you to a note a couple of nonths
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| ater on 9/30/11. The reason you saw himin July and two
nonths |ater in Septenber, what is the reason for the
schedul i ng two nonths apart?

A He had just recently had surgery. W also, you
know, |ike to keep a handl e on how he was still having
fairly significant foot pain. Wen he cane in he was
conpl ai ning of foot pain. It was worse when he was
wal ki ng for any period of tine. Again, clinbing stairs
was problematic for him

H s | ow back was hurting him |In fact, he noted it
was very troubl esone, neaning giving himrather severe
f oot pain.

Q Had that changed from your |ast note of 7/8/11
as far as pain is concerned?

A Looki ng at the notes, the note from 9/30 of
2011, not really notes, things |ike very troubl esone,
severe pain. He still has pain radiating in the groin
bilaterally. At that time, he also started noting or he
started -- rather, he had sort of a depressed affect.

MR. COHEN: | object, Judge.

THE COURT: The objection is?

MR COHEN: | think we should -- | wll
tell you if you want ne to.

THE COURT: Ckay.

(Wher eupon, a discussion is held off the
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record in the robing room

THE COURT:

The | ast answer is stricken.

The objection is sustained.

Q Doctor, when di
A | saw the pati

Q | have a note

d you next see the patient?
ent on 11/11/ of 2011.
of 10/3 of 2011, do you see that?

MR. CORLEY: May | approach, your Honor?

THE COURT:

Yes.

A. You asked when | saw him That was Dr. Gimis

not e.
Q "' msorry.
At some point was t
again on 10/3 of 20117
A That's right.

he patient seen in your office

| apol ogi ze.

Who was he seen by at that tinme?

Who i s he?

Q
A He was seen by Dr. Matthew Gimm
Q
A

Dr. Gimmis a physician that's in ny office

now. He's a speciali st

I n pain managenent .

Q What was the purpose of sending himto a pain

managenment specialist at this tine?

A Pai n managenent is a nore conservative neans for

treating chronic pain.

pain in his | ow back.

M. Solis was having continued

At times quite severe and

debilitating. | sent himto Dr. Ginmmto see if there
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were any steps we could take to try to control the | ow
back pai n.

Q Take us through the note, first the history of
the present illness?

A He says this is a 30 year-old nmale presents with
back pain. He says M. Solis was seen with a transl ator,
which is routine. He has pain radiating in the | ow
back. Patient has a history of spine surgery about a
year ago with Dr. Brisson which did help with the
weakness, pain, but he's noted increased pain over the
past few nonths conpl aining of weakness at tinmes -- |I'm
sorry. No conplaints of weakness at this tinme. Just
pai n.

Pain is worse with flexion and extension of the back,
as well as with rotation. So notions of the back were
what caused hi m pain.

Q What is the significance of that?

A The significance of that, again, first we should
say | think the surgery hel ped. No weakness, no pain
runni ng down the |l egs. He has pain associated with
notions of the back which are flexion, bending forward,
bendi ng backwards and rotation. This area of the | ow
back is fused.

So what is happening in M. Solis -- what happens in

a case like this, is that the adjacent notion segnents of
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t he back, the other areas that nove, are called upon to
over nove in order to allow soneone to go about their
daily business, to walk, to clinb stairs. To do things
l'i ke that.

So | believe M. Solis is beginning to have sone
conpensatory problens in the adjacent segnents which are
causing himpain with notion. Wth notion he's caused to
overstretch the facet joints. Caused to over pressure,
to over use the disks, and the disk and vertebral
junction above the area of fusion |I think he's having
pain fromthat.

Q Doctor, his assessnent at this tine is | unbago,
what is that?

A Lunbago is a nedical termfor |ow back pain.

Q He's recommendi ng an MR, what was the purpose
of that?

A The purpose of an MRI is several fold. The
pur pose of an MRl would be to be sure that the fusion did
actually consolidate, neaning that area fused. Because
if it does not, which is a risk, you could have back pain
fromthat.

In this case, the fusion did incorporate, did fuse.
And so it rules out other causes for problens. Disk
herni ations, fusion problens. It really leads us to

believe that the pain is fromthe source that | just
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descri bed, the over use of the adjacent areas in the
Spi ne.

Q It tal ks about the treatnment of facet injections
versus transforam nal epidural injections pending MR and
request for re-EMG?

A Yes.

Q What did you want an EMG for?

A Basi cal | y goi ng through the same process that we
descri bed before, you are ruling out other causes of pain
for thoroughness sake and then the facet injections
versus the epidural steroid injections, again, is a way
to treat the area with injections and sone steroid
medication in an attenpt to decrease inflanmation and
irritation in the area.

Q Is that the deal with the mechanical problem we
tal ked about related to stress?

A The nmechani cal probl em causes inflammati on,

I nflammation causing pain. So you try to decrease the
pain by getting rid of the irritation and the
inflammation in a relatively conservative way. Again,
you can get rid of the abnormal nechani snms by doing
fusion surgery.

But you do run into problens, nunber one, it is a big
surgery, always sone scarring involved. You can have

conti nued pain. You can actually have pain, as this
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gentleman is having, in adjacent areas that are caused to

over work. So you try conservative things first as we

have done before.

(Conti nues on next page)

364




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

365

Direct/Dr. Kaplan/by M. Corley
And in fact, the request for MR, was that approved?
It was.
And the MRl results, you received a copy of them sir?
Yes.

And the filnms as well ?

> O >» O » O

Yes.

Q And the results we've been tal king about to check to
see whether or not the surgery was successful, what was your
findings with regard to the MR ?

A The MRl did show that the fusion that occurred -- that
the surgery was successful in causing an intrabody fusion,
meani ng a fusion between the body of the sacral and the first
vertebrae and the | owest |unbar vertebrae L-5/S-1 area.

Q And |'mgoing to take you to your |ast note of
12/21/2011. Could you take us through that.

A On 12/21/2011 | saw M. Solis. He had continued
| ow- back pain. Apparently we had cold weather around that tine
and that had aggravated his pain. He conplained he had Iimted
ability to stand in one position for any period of tine. He had
limted ability to tolerate wal king. He had pain wth wal ki ng
both and standing at his foot and | ow back.

Q Did you performa physical exam nation?

A | did. On exam ne he had tenderness in the mdline of
the |l unbar spine, as well as paraspi nous nuscle which is the

trigger point area of nuscle spasmwhich is tighter than the
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rest of the back.

Q I's that consistent with the stress on the joints?

A Yes.

Q Conti nue pl ease.

A And he had irritation in his nerve roots at that tine
because he had positive straight leg raising test. He had very
limted hind foot notion on the |eft and tenderness at the |eft
heel. M assessnent at that tinme was that he had conmmuted | eft
cal caneous fracture, he had right hind foot area, post traumatic
| ow- back fusion at that time show ng radicul opathy, irritation
in the back causing irritation in the nerve roots runni ng down
the | egq.

Q Ckay.

And your plan was to continue with Dr. Grimmfor pain
managenent ?

A Yes, that's correct.

Q Fl exeril, what is that doctor? You had himon a drug?
A Yes, a nuscle relaxer. Tranmadol is pain nedication.
Q And the prescription for that is what -- how nuch was

prescri bed?

A Tramadol is given three tines a day, Flexeril is given
twice a day. It can be taken up four tinmes a day.

Q And you indi cated you wanted additi onal physical
therapy for strengthening, stretching, and range of notion at

this tinme?
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A Yes.

Q What is the point of that?

A The point of the therapy again is to make the nuscles
nore confortable, try to relieve the spasm that in and of
itself can relief some pain because pain is associated with
nmuscul ar spasm Also to do stretching to try to get little nore
notion in the joints above and bel ow, again, they're being
caused to over work fromtheir normal. If we could stretch
those joints out they could perhaps nove a little nore
pain-free. That can cause sone extra wear and tear in the
joints but it can relieve some of the synptons.

Q | want to take you to the last note fromyour office
dated January 6, 2012.

A Yes.

Q And this is by Dr. Gim®

A Yes.

Q And he indicates here, he still has continued | ow back
pain, pain worsen with extension of his back with prol onged
sitting?

A Yes.

Q | want you to assune that M. Solis has testified that
he has a problemwhen he's sitting. What is the source of the
probl enf?

A Sitting is essentially forward flexion of the |unbar

spine. \Wen you're forward flexed it is the sane position
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you're in as you're sitting. Wen you sit you either |ean
forward in a flexed position or you' re extended in an extended
position. Being in that position for any period of tine wll
hurt the abnormal joints in the back and cause pain, especially
wi th muscul ar spasmpresent. It is difficult to fight that
spasm

Q And to follow up on what we just discussed in front of
this jury with regard to his assessnent and plan, could you take
us through what he wites and what he's talking about?

A Yes.

He i ndicates that he's had | ow back pain, findings are
aggravated with extension as well as rotation and associ at ed
wi t h radi cul opat hy, neaning nmuscle spasmand Dr. Gimnmfeels
fromthat information that the joints that control flexion,
extension, and rotation, the facet joints, are the source of the
pain. He indicates that the patient at that point failed
conservative managenent after the |unbar fusion. Conservative
treatment of the other facet joints consisting of nedications,
sonme physical therapy, and sone hone exercises. He recomends
facet joint injections to be performed at L-4/5 and agai n that
is the | evel above the fusion, as well as L-5/S- 1. The fusion
again was in front and should reduce this notion significantly
but you could have irritation in the nerves around those facet
joints. He requested authorization for fluoroscopic guided or

the X-ray machine to help guide the position of those facet
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I njections which is nore sophisticated way of doing than just
branch bl ock injections that go in the area of the facets. And
agai n, he prescribed sone additional Tramadol for pain.

Q And he says he's reconmendi ng facet blocks in those
areas for consideration of radiofrequency ablation in the
foranmen pendi ng response to the bl ocks?

A The radi of requency ablation is a radi of requency, a
current that essentially burns the nerve at the facet joint and
for a period of tine can give relief of pain.

Q And with regard to the radiof requency abl ation given,
how often can you performthat procedure?

A It usually lasts for about a year. So the guidelines
say that you could have radi of requency abl ati on done at any
gi ven facet joint about once a year.

Q And, Doctor, as of 1/6 of 2012, do you have an opinion
with a reasonabl e degree of nedical culpability as to whether or
not his back pain at that point in tinme is pernmanent?

A Yes.

Q And what is your opinion?

A My opinion is that at this tinme his back pain should be
consi dered permanent.

Q Is it a condition that is going to -- could inprove in
the future, could it get worse, stay the sane, or what?

A | don't think it will inprove in a significant way in

the future, neaning we could give sone treatnents conservative
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treatnent. | do believe even after the treatnment he will have a
period of feeling inprovenent, but that it will get worse again
overtine. 1In a stepwise fashion, neaning | think if his pain
--to use a graphic neasurenent is here (indicating) he gets a
| ot of pain, we could get himback to where he was. But
overtime slowy he will have degeneration in the joints above
the area of fusion and he will have continued pain in the
| ow back.

Q And with regard to the findings, with respect to his
left heel at this point in time, are those findings pernmanent?

A | believe they are. He has significant pain in his
| eft hind foot and about the heel and about the ankle. He wears
custom nol ded shoes, it is the way he gets around. Those custom
nol ded shoes | ast about a year. They need to be replaced about
every year to be helpful. And he has pain from danmage to the
soft tissues, as well as damage to the bone, that | believe is
per manent .

Q What about notion of the ankle and the hind foot?

A He has limted notion of the hind foot. Nowit is
pretty limted nmotion. That is consistent with his injury.
He's showing sone limtation and certainly crepitus in the
ankl e, popping and clinging in an abnormal joint, that is
indicative of the probleminside the joint. And that again is
slowi ng progression fromthe tinme of the fracture the

consol i dation of the fracture ongoi ng probl ens, abnornmal gate,
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and the adjacent joints being problenmatic.

Q What about his right foot, sir?

A His right foot, again, there was no fracture in the
right foot. He has had consistent conplaints of pain in the
right foot. Wen | say consistent, consistent with the type of
injury. He had pain initially. Pain that was bad above that
they told himhe had a fracture, we found no fracture. He had
significant swelling, bruising in the foot that got better over
the tine he has problens trying to adjust to shoe wear. | think
the big problemis the |eft foot and bi gger problem | ow back.

Q Wth regard to -- does M. Solis require any ongoi ng
future treatnent, sir?

A Sur e.

Q What type of treatnent will he need in the future?

A To stick with conservative treatnent. W tal ked about
shoe wear.

MR. COHEN: Qojection, Judge, there's a ruling on
this, your Honor.

THE COURT: Let's have another chat.

(Wher eupon, a bench conference took place between
counsel and the Court.)

THE COURT: The objection is overrul ed.

Q Wth regard to his orthopedi c shoes, is that sonething
that he will have to wear for the rest of his life?

A Yes.




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

372

Direct/Dr. Kaplan/by M. Corley

Q And how often will he have to get a new pair of shoes?

A General |y we change the shoes about once a year, they
wear out.

Q And as far as his pain nedication that he's on, is that
sonmething that he's going to have to continue with in the
future?

A That is sonmething that | believe he will continue to
need. He's been using the sane nedications for |ong period of
time. Those have been Tramadol, Utram and nuscle rel axants,
nostly Flexeril.

Q Are you famliar wth the reasonable costs of these
drugs?

A In general, yes.

Q Wth regard to the Tramadol, how many pills a nonth is
he going to need?

A Tramadol three tinmes a day, about 90 per day --

THE COURT: A nonth.

A A nmonth sorry. | was trying to get one step ahead; 75,
80 cents per pill. So sonmewhere $160, $180.

Q Wth regard to the Flexeril, do you know what the
reasonabl e cost of that drug is?

A About $90 a nmonth. It is not as expensive.

Q And any ot her type of pain managenent treatnent is he
going to require?

A I woul d suspect again he got sone inprovenents froma
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series of epidural injections Dr. Gimmtal ked to hi mabout
radi of requency injections. |f he has one or the other one tine
a year, | think that woul d be reasonabl e.

Q Do you know what the reasonable cost for that type of
treat ment ?

A The series of epidural injections is about $1,200 per
I njections, once a year, the radi ofrequency is approximately the
sane.

Q What about medical treatnent froma doctor?

A General ly, you know, at this point this is really
chroni c pain nmanagenent. He would see ne as an orthopedi st
maybe once a nonth at nost, maybe once every other nonth, so six
times a year. He would have to see a pain nmanagenent guy
probably every nonth. So he's seeing doctors eight to 12 -- 18
tines a nonth, 12 to 18 times a nonth --

Q A year --

A |'msorry, a year, correct.

And those visits, the usual and customary rate for the
visits, depending how nuch tinme you' re spending with the

patient, how many things are going on, are about $150, $250 per

visit. He'll need X-rays three to four filns a year.
MR COHEN: | object to that.
THE COURT: Sustained. |'Il sustain this one. o
ahead.

MR. COHEN: Mbve to strike.
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MR. CORLEY: The basis?
THE COURT: Stricken.
THE COURT: Beyond the charter.
MR CORLEY: |Is that part of the medical treatnent

Judge?

MR. COHEN: Judge there's a ruling.
THE COURT: Let's go next question.

Q What about physical therapy, sir?

A | believe he would benefit from physical therapy,
ideally, | believe once a week. And a gentleman |ike this who
has had surgery who has chronic pain, just to keep himwhat we
call tuned up or optimzed so that he's as flexible and strong
and pain free as possible would be ideal for him Physica
therapy is about $100 to $150.00 a visit by the way.

Q I's that sonething that he's going to require for the
rest of his life?

A | believe that is optinmal, yes.

Q Doctor, | want you to assume that on March 22nd of
2008, ny client was working at a site on Second Avenue and fell
froma height of sonewhere between ten and 15 feet; that he
| anded on his heels and then down on his buttocks, and on his
back; that he was taken to Metropolitan Hospital. And | want
you to assune that the findings that are set forth in
Metropolitan Hospital record.

| want you to further assume the findings of that are
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noted in your records, that are noted with regard to Dr.
Boppana's records and as well as the surgery that was perforned
by Dr. Brisson. Do you have an opinion with a reasonabl e degree
of nedical certainty as to whether the injuries as set forth in
your medi cal records and in hospital, Metropolitan Hospital and
Downt own Beekrman Hospital, and surgery that was perforned by Dr.
Bri sson, do you have an opinion with reasonabl e degree of
medi cal probability as to whether or not the fall of March 22nd,
2008 was a conpetent producing cause of the injuries?

A Yes, | do.

Q And what is you opinion?

A | believe that that fall was a conpetent producing
cause of the injuries to the foot, the sacrum the | ow back that
we' ve been tal king about.

MR. CORLEY: G ve ne one second, Judge.
THE COURT: Yes.
(Pausing.)

Q And with regard to his particular condition, Dr.
Kapl an, are there activities that he is restricted in doing?

A He certainly is restricted in his ability to stand for
any long periods of tinme, walk for any periods of time, even sit
for any periods of tinme. He would be restricted fromlifting,
bendi ng, stooping or crawing, certainly clinbing | adders again.
He woul d be restricted froma nunber of activities.

Q And is that permanent, doctor?




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

376

Cross/ Dr. Kapl an/ by M. Cohen

A Yes, | believe that is pernmanent.

MR. CORLEY: Thank you.

THE COURT: That is your way of saying you're done.

MR CORLEY: Yes.

THE COURT: Quick five mnutes and then we w ||
start cross-exam nation.

(Whereupon, the jury exits the courtroom and the
following is heard outside the hearing and presence of the
jury.)

(Recess taken.)

(Wher eupon, the jury enters the courtroom and the
followng is heard inside the hearing and presence of the
jury.)

CROSS- EXAM NATI ON
BY MR COHEN.

THE COURT: Pl ease be seated. Let's continue.

MR. COHEN: Thanks, Judge.

Q Good afternoon Doctor?

A Good afternoon.

Q | always seemto get the witnesses with 40 m nutes
left. And I'mgoing to ask you please, if you can, to limt
your answers to ny questions to yes or no. |If you can't answer
it that way, you'll tell ne so that | can either wthdraw the
question or allow you to el aborate. Ckay?

A Sur e.
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Q And if we follow that protocol you have a chance of
finishing today. Okay?

A What ever we need to do.

Q Now, just before we broke, Doctor, you told the jury
about various future expenses --

A Yes.

Q --that you felt that M. Solis would incur for nedica
treatnent going into the future, yes?

A Yes.

Q And one of things you told the jury that M. Solis
woul d have to continue to see you six tinmes a year, correct?

A Approxi mately, that was an estinmate.

Q An estimate?

A Yes.

Q And he woul d consider -- continue to see a pain
managenment specialist like Dr. Gimmin your office up to 12
tinmes a year, correct?

A Once a nonth, yeah.

Q And you told the jury that the usual and customary
price for the six visits for yourself and for the 12 visits for
Dr. Ginmmwas between $150 and $250 per visit, yes?

A Yes.

Q Am | correct, Doctor, that to date what your office has
accepted every tine M. Solis has cone to visit you for care and

treatnment is $49. 267
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A On certain occasions not every occasion.
Q Typical office visit you accept $49.267?
A Not at all. Typical Wrkers'-- on a Wrkers' Conp. we
have statutory regulation which helpless tells how nuch to
char ge.

Q You say, Doctor, if you start explaining yourself on

every question we'll be here tonorrow?
A If we have to be here tonorrow, we have to be here
t onor r ow.

MR CORLEY: Could we approach for a noment?

THE COURT: It will cone out on re-direct?

MR CORLEY: No. One second.

(Wher eupon, a bench conference took place between

counsel and the Court.)
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MR. COHEN: Proceed, Judge?
THE COURT: Proceed.

Q Regar dl ess of why you accept $49.26 for care and
treatnent you have rendered M. Solis over the past four
years, the fact of the matter is that for the past four
years on office visits for M. Solis, you have accepted
$49.26 per visit, correct?

A For the visit excluding x-rays and ot her
treatnent.

Q O course. Can | assune, Doctor, that the |evel
of care that you give to a patient would be the sane
regardl ess of whether you accept $49.26 for a visit or
$250 for a visit?

A Yes.

Q What you are telling this jury, then, is if
Wor ker's Conpensation is paying the bills, you wll
accept $49.26, but if my client is paying the bills, you
want $250 an hour?

MR. CORLEY: (bjection, your Honor.
THE COURT: Sustained as to form

A That is ridiculous.

Q Doct or, how much did your office accept for the
fluoroscopic epidural steroid injections that Dr. Poppana
di d?

A What ever Worker's Conpensation tells us we are
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all oned to charge

Q You put your bills in evidence?

A Absol utel y.

Q You brought themto court. | assunme you know
what they say, right?

A | don't know what they say. | know what we
charge on usual customarily visits. | know what Wrker's
Conpensati on pays us and what we have to adjust for our
bills.

Q What you accept for a fluoroscopic steroid
injection is $717, correct?

A If that's what is on the bill, that is correct.
Yes.

Q If M. Solis needs a fluoroscopic epidural
injection in the future, you will charge him $1, 200,
right?

A If he's no |longer covered by Wrker's Conp, he's
| i ke everyone el se subject to the usual and customary
rates.

Q Does he get a better fluoroscopic epidural
injection if he pays 1,200 bucks?

A Absol utely not.

Q He gets the sane injection that you are willing
to give himnow and for the past four years for $717,

correct?
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A There are doctors who charge $5,000 for that. |
assunme it is the sane procedure.

Q We're not tal king about other doctors, Doctor
We're tal king about you. Please limt your answers to ny
guesti ons, okay?

A | amtrying to characterize these honestly, so
amtrying to answer questions w thout the inplications
that you are making.

Yes, someone gets the same injection whether we are
al lowed to charge $700 or whether we charge the usual and
customary rate which is $1,200 or whet her soneone el se
charges 5,000, it is the same injection.

Q But that other person is not here. W're
tal ki ng about you. And what you accepted for a
fl uoroscopic epidural steroid injection is $717, yes?

A That is what we are allowed to accept, yes.

Q That is what you have accepted. No one is
putting your arm behind your back and telling you you
have to see Wirker's Conpensation patients, are they?
Are you forced to see Wrker's Conpensation patients?

A | certainly amnot. It is a choice | nake
because | believe it is the right thing to do.

Q It is a choice you make. You are willing to
accept $717 for a fluoroscopic steroid injection,

correct?
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A If that is what the law tells nme to do, | do it.

Q That is your choice?

A That is nmy choice to see those patients.
Certainly not nmy choice to accept that. That is what |
have to do.

Q You accept it?

A | woul d nuch rather accept $1,200 which | think
is a nore fair price.

Q | am sure you would, but you don't, do you?

A. | can't, sir.

Q Simlarly, you nake the choi ce because you don't
have to see M. Solis to accept $49.26 for an office
visit, correct?

A | accept that because it is the | aw

Q Ri ght ?

A Wien he's no | onger covered by Wrker's
Conmpensation, | am not expected to accept that.

Q Right. That is when you intend to bill five
times nore?

A That is when | intend to bill what is the
noder at e usual customary rates.

Q Five times nore than you accepted for the past
four years?

A Agai n, other doctors charge much nore. That's

right. Exactly.
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MR. COHEN: Judge, | am asking to strike

t hat testinony.

THE COURT: You are both steering off

form You have an answer. Go onto the next

guesti on.

Q What about the physical therapy? You told the
jury that the visits were 100 to 150, usual and
customary, and what you have been willing to accept for
the past four years is $67.60, is that true?

A Again, that is what we have to.

Q You can say yes or no.

A It is not a yes or no question because you are
asking if I'mwlling. It is what | have to do. | would
rather not, but that is what we accept because we treat
Wor ker' s Conpensation patients. It is part of orthopedic
surgery.

Q You can send himout to sonebody else for
physi cal therapy, right?

A | absolutely coul d.

Q You don't have to do it in your office and

collect a fee for the physical therapy, right?

A | do not have to.

Q You choose to do that?

A | absolutely do.

Q You do that with the knowl edge that the nost
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that they are willing to give you is $67.60 a visit?

A It is a business decision. That is what they
pay us. It is an ethical decision | take Wrker's
Conpensati on.

Q So for four years --

A Correct.

Q -- you have been accepting $67.60 for PT, but
going forward, if he comes to you, you will charge
bet ween 100 and 150, is that true?

A If he cones to nme or if goes anywhere else in
the city, he wll get charged nore. It is not ne, it iIs
everyone in the city.

Q W' re tal king about you, Doctor

A. That is not a fair characterization, sir.

Q You told the jury what you would charge. | am
not interested in any other doctor in this city. | am
sure there are doctors who charge nore and doctors who
charge | ess.

You are the doctor on the wi tness stand, okay. So

limt your answers, please, to you and your office, okay?

A Sur e.

Q Thank you.

Now, by the way, the orthopedic shoes that you have
reconmended - -

A. Yes.
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Q -- cost $800 a pop, right?

A Yes, that's correct.

Q Can you take a | ook at your office records,
pl ease, Doctor. Begin with the first tinme you saw
M. Solis on April 3, 2008?

A Yes.

Q Am | correct that on that date M. Solis nade
conplaints with respect to his right foot and you found
the right foot to be extrenmely tender?

A Yes.

Q kay. Am | correct that you saw M. Solis
subsequently on April 15, 20087

A Yes.

Q Am | correct, Doctor, according to your note,
there is no reference in there of right foot pain?

A According to nmy note, he returns, he had a CT
scan.

Q No, Doctor. Don't read the note, please.

Does the note record any conplaint of right foot pain

or disconfort?

A Again, | don't believe -- you are asking a
question. If | answer yes or no, it is mscharacterizing
it. | don't think it is a yes or no question.

Q The words on the page that you wote, do any say

right foot pain?
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A They don't say right foot pain or left. They
merely record the CT scan findings.
Q Negative on the right, positive on the left?
A That's correct.

Q But your record of 4/3 records right foot pain

A He had right foot pain, yes.

Q Your record of 4/15 does not record right foot
pain, is that true?

A It is not a record of any pain, but a record of
CT scan findings.

Q There is no conplaint of pain with the foot.
There is conplaint of pain in the back. So it was a
record of sone pain, wasn't it, Doctor?

A There is neither -- there is not a record of any
exam nation of or conplaints about the foot. There is a
CT scan record he had a left cal caneous fracture.

Q Let's |l ook on the 6/11/08 narrative report. On
exam nation, Doctor, Page 2, you wite he was | ast seen
here today, 6/11/08, he has continued conplaints of |eft
heel pain.

Am | correct that there is no reference on June 11
2008 of any conplaints with respect to the right foot or
ri ght heel ?

A Yes, you are.
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Q So we have no conplaints recorded by you on the
15th of April, and we have no conplaints recorded by you
on June 11th of 2008; is that correct?

A O the right foot, yes.

Q That's what |'mtal king about.

A Yes.

Q On July 22, 2008, there was another office note
by you. And tell me if I'mwong, but there is no
reference or record by you of any conplaint to the right
foot by M. Solis?

A Let's see. He's conplaining of left foot pain
about the foot and heel and continued | ower back pain at
that tine.

Q No right foot pain, right?

A That is right, there is none recorded. W are
treating the fracture and severe pain in the | ow back.

Q You wite down in the records when he conpl ai ns
of pain, don't you?

A W triage things because | cannot wite
everything the patient wites dowm. At this point, | am
seeing as we tal ked about the majority of the problemis
the fracture of the cal caneous and pain in the back he's
conpl ai ni ng about, at this point.

Q Are you telling the jury if he canme to you on

July 28 of 2008 and said to you, and said to you that he
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had right foot pain, you wouldn't wite it down?

A [f my thought was his pain was getting better, |
woul dn't necessarily wite it down. | wote down what
we're treating and maj or things.

Q So you were not treating for the right foot;
isn't that correct?

A That's correct.

Q Qovi ously what he said to you, if he said
anything to you, was not significant enough for you to
make a record of it?

A I think I didn't think it was severe at that
time. | think the active treatnment was for the |left foot
and | ow back at that tine.

Q W have gone through four office visits, only
one of which references right foot pain, which was the
first one on 4/3/08.

Take a | ook, if you would, Doctor, on Septenber 15th,
2008. Am| correct that there is no record by you of any
conplaint of pain with respect to the right foot?

A That's correct.

Q And there is no record of any conplaint of pain
by you in your note of 10/27/08 or 12/8/08 or 1/20/09;
isn't that correct?

A Again, that is not a strict yes or no question

because those notes are for different reasons, although
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you are breezing by them 10/27 is sinply a review of
MRI. There is no noted conplaint of left -- of right
hind foot pain in the other notes, that's correct,
because, at that time, | would have expected himto have
di sconfort, but it is getting better. | don't believe it
was a significant problemat that tine.

Q Am | correct, Doctor, that with the exception of
your initial note on 4/3/08, there is no record by you,
no recorded conplaint of right foot pain on 4/15/08,

7/ 22/ 08, 6/11/08, 9/15/08, 10/27/08, 12/8/08 and 1/20/09?

A That's correct.

Q In fact, the first tinme after April 3, 2008 that
you do record conplaints of right foot pain were in March
of 2009 after you got himthese orthopedi c shoes that you

think he should wear for the rest of his life, isn't that

true?
A. That 1s how the record reads, correct.
Q It is your record, right?

A That is right.

Q Now, you told the jury, sir, that in Dr. Gimis
opi ni on, because you didn't wite his notes, he thinks
that M. Solis could benefit fromfacet joint injections,
correct?

A Correct.

Q He wote that note on January 6 of 20127
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A kay.  Yes.

Q All right. Those injections have not occurred,
right?

A That's correct.

Q Am | correct that on October 3rd, 2011
Dr. Gimmrecommended a different type of injection that
i kew se didn't occur? | believe you told the jury facet
i njection versus epidural steroid injection.

A Facet injection and epidural injections, that's
correct. 1/6/12 also recomendi ng facet injections.

Q Ri ght ?

A Yes.

Q So the facet injections he recommended on
Cct ober 3rd of 2011, those never occurred either, right?

A Well, he's got to get authorization for them
They have not occurred.
They have not occurred?
Because there is no authorization for them
Did you file authorization?
Absol ut el y.
What kind of a formdo you use?
C4 form
Did you bring it with you?

No. It is sent to Wirker's Conpensati on.

o >» O » © >» O > O

You do not keep a copy of it?
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Not in this chart.
You have nore records back at the office?

No. There are forns sent to the Wirker's

Conpensation Board. Those are called C 4, C 4.2 forns

t hat request authorization.

> O > O

Q

You don't keep copies?

That's correct.

That is your entire file in front of you?
This is nmy nmedical record, that's correct.

You told the jury on your note of 6/26/10 that

you referred M. Solis to Dr. Kushnerik for radio

frequency injections, correct?

A.
Q
A.
Q
A.

Q

Let's see what the date was.

You said it about 10 m nutes ago.
| was | ooking for the date.

Do you have it in front of you?

| do.

On that date, you recomended radi o frequency

Injections and referral to Dr. Kushnerik, correct?

A

Q

A

Q
correct?

A

That's correct.
He never saw Dr. Kushnerik;isn't that right?
| don't believe he did.

He never had the radi o frequency injections,

That's correct.

391




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

CROSS/ DR J. KAPLAN by MR CCHEN

Q You don't know for a fact if he's going to
undergo facet joint injections in the future, right?

A Do | know for a fact? | don't know until it has
happened. It is a request we have made and a
reconmendation that we have made. It is ny belief he
woul d benefit fromthat.

Q You told the jury, Doctor, by the way, this wll
be the | ast question on this subject, that the tramadol
or Utramthat you prescribed, 50 mlligrams, 90 pills a
mont h, cost $160 to $1807?

A Appr oxi mat el y.

Is that al so usual and customary?
| have no control of that.
Where do you get the nunbers?

That is what the pharmacy tells us.

o >» O > O

| would like to show you sone bills for tramadol
that you have prescri bed.
MR COHEN: If | could mark this as A
(Whereupon, the referred to itens were
mar ked as Defendant's Exhibit A for identification,
as of this date.)
Q Doctor, the bills that M. Solis has been paying
for tramadol, 90 pills, 50 mlligrans, are $64.69; isn't
that correct?

A. That's correct.

392




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

CROSS/ DR J. KAPLAN by MR CCHEN

Q Less than half, really about a third of what you
told the jury the cost was, right?

A If you call the pharmacy and ask what the cost
of 90 pills of tramadol is, the information you will get
is what | told you. Cearly, this is Wrker's
Conmpensation rates. Pharnmaci es nake the sane deci sion
that we nake. Do | accept it? You have to. This is not
ny bill. It is a pharmacy's bill. They do the sane
t hi ng we do.

Q What pharnmacy did you call?

What's that?
What pharmacy did you call?

We have called. W have been asked this before.

o > O »F

What do you nean? |1'mnot tal king about we.
THE COURT: The royal we | think he said.
THE W TNESS: Yes. Thank you.

MR. COHEN: He cannot testify about the

royal we if sonebody in the office --

MR CORLEY: He testified to that.

Q Did you nake a call?

A | have nmade tel ephone calls, yes.

Q Did you nake phone calls in connection with this
case and ask how nmuch it costs?

A Absolutely not. It is a phone call | have nade

in the past. You can call Duane Reade, CVS, those
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pharnmaci es give an estimated range. | gave you a range
because | have gotten a range.

Q Doctor, this is obviously not the first tinme you
have testified in court?

A That's correct.

Q You have also testified in Wirker's Conpensation
proceedi ngs, do you?

A If called to, sure. Have to.

Q Have you testified before in depositions or
vi deo?

A Yes.

Q Can you tell the jury how many tinmes all tolled
you have testified before in court, in a Wrker's
Conpensati on proceedi ng, and on deposition or video?

A | have no idea. Court probably once or twice a
nmonth | amin court.

Q Back up. In court once or twce a nonth?

A That's correct. On average. W rker's
Compensati on Board hearings, they cone at random It is
probably, you know, there are 15 minute depositions on a
phone usually. Those are nmaybe once a nonth or twce a
nmonth. |t depends on the time of year when courts are
open. Video deposition | have probably done two in ny 20
year career

Q You find yourself in court between 12 and 24
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times a year?

A On average, sure.

Q Can you tell the jury what percentage of the
patients in your practice are involved in | awsuits?

A | have no idea. It is not a huge percent.

Q Do you get referrals froml awers?

A | do.

Q Did you get a referral in this case?

A | believe M. Corley's office did refer this
gentl eman, yes.

Q In fact, on your initial intake note, there is a
preprinted formfor attorneys for the nane and tel ephone
nunber, correct?

A That is sinply information that we can rel ease
-- sorry. That is a name we can rel ease information to,
medi cal information, yeah.

Q What you wote next to attorney was TA.?

A That is what was witten there, TGA.

Q Trol man, d aser & Lichtnan?

A Yes.

Q You know the firmwell enough to abbreviate it?
A | do not wite that. That is sonething -- TG

is easier to wite than Trol nan, d aser, Lichtman, |
guess.

Q Have you ever treated a patient that was
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represented by TG prior to today?

A By Trol man, d aser, Lichtman? Yes, sure.
How many ti nmes?
| have no idea.
More than 10?
In 20 years, sure.
More than 20?
| doubt it.
Have you ever testified before for his firnf
| have.

How many tinmes?

> o0 >» O » O » O »F

| have testified for M. Corley two or three
times.

Q What about for other people in his firn®

A | amnot sure who is in the firm

Q Trol man, d aser, Lichtnan.

A Never testified for Trol man, never testified for
Li cht man.

Q Have you on occasi on seen peopl e who are not
your patients for exam nations strictly for litigation
pur pose?

A Absol ut el y.

Q How many tinmes have you done that?

A | do that with sonme frequency both for

def endants, as you know, you are really well aware of.
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Q No, | don't know.

A | think you do. And for plaintiffs. | wll see
a patient as an expert witness. Someone will ask ne to
see them and render expert opinion.

Q How many tinmes have you testified for the
def endant s?

THE COURT: Over his career?

Q Let's say 12 to 20 tinmes a year, 24 tinmes a
year, how many tinmes have you testified for defendants in
a given year?

A | would say at the nost | have testified for
defendants is twice in a given year. The nmgjority of
what | do, great majority or reason | amhere is
testifying for patients like M. Solis, people | have
treated for years.

So the nunber of people | see as an expert one tine
eval uation as you're saying is approxi mately 50/50
def endants versus plaintiffs. But as far as when |I'm
here in court, usually |I amhere on behalf of a plaintiff
because it is sonmeone | have been treating for a |ong
tinme.

Q You are in private practice?

A Yes.

Q Your organization is known as New York

Ot hopedi ¢ Sports Medicine and Trauma?
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A NY Ortho Sports Medicine and Trauna.
Q P.C., what does that stand for, professional

cor poration?

A Yes.

Q Are you the owner?

A Yes.

Q Sol e owner ?

A Yes.

Q So Dr. Gimms wrks for you?

A That's correct.

Q Dr. Poppana worked for you at sone point?
A That's correct.

Q Do you have any ownership interest in any other
facilities that provide medical services for individuals?

A No.

Q Do you have any ownership interest in any other
organi zation that provides services to the |egal
comuni ty?

A No.

Q How many doctors do you have in the organization
currently besides yourself and Dr. Gim®

A Dr. Gimm pain managenent physician. Dr. Eric
Crone who is an orthopedi c surgeon.

Q Does Dr. Crone testify as well?

A He would testify if he was asked to, sure. Part
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of being an orthopedi st.

Q Sorry?

A Part of being an orthopedist.

Q Do you know how often he testifies?

A He probably testified once or twice in the | ast
five years.

Q If he testifies does noney cone into the P.C. or
does he keep it hinmsel f?

A A portion he keeps as part of his conpensation.
And a portion of it goes into the P.C. which overall pays
for overhead, people that work there, things |ike that.
Hi s insurance.

Q What about Dr. Ginm does he testify?

A No.

Q Does he see patients for litigation |ike you
said you do or who are not treated by your P.C.?

A He woul d, sure. He's very new to the practice.

Q What about Dr. Crone, does he see patients for

litigation purposes?

A You nean as an expert w tness?
Q Yes.
A Sure.

Q Dr. Brisson testified that in 2009 when you
referred M. Solis to him he was renting space in your

office, is that a fair statenent?
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A That's correct.

Q When did he | eave?

A | don't recall exactly when he |eft.

Q What is your understanding as to his specialty?
A He's an orthopedi c surgeon who specialize in

Spi ne surgery.

Q Have you referred patients to himin the past?
Yes.
Do you continue to refer patients to hin®

Yes.

o > O »F

Wiy do you refer patients to soneone |ike
Dr. Brisson who is an orthopedic surgeon with a specialty
in the spine?

A If I feel sonmeone needs spine surgery, | often
refer themto physicians who have had extra training in
the spine. | believe that doing spinal surgery should be
done by soneone who does surgery all of the tine.

Dr. Brisson is one of several physicians who | refer
cases to.

Q Can you tell the jury how nmuch you are being
conpensated for testifying today?

A The office receives a fee of $6,500 for ny
canceling ny office fromabout 10:30 on so | can get here
on tinme.

Q Did you also bill $6,500 when you were here on
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CROSS/ DR J. KAPLAN by MR CCHEN
Thur sday?

A Yes.

Q Did you neet with M. Corley at any tine prior
to today to prepare for your testinony either for today
or for Thursday?

A I met with M. Corley to explain the nedical
chart that | had and ny feelings about what M. Solis'
injuries were, sure.

Q WAs that on one occasion or nore than one

occasi on?

A One.

Q Did you charge for that?

A No.

Q No charge for that?

A That's correct.

Q Did you intend to bill for that?

A | think a bill was submtted, yes.

Q How nuch?

A We usually bill, if that was an hour, probably
$200.

Q Did you bring those bills with you, by the way?

A No.

Q Did you wite any reports for M. Corley's firn®

A There is a report that was witten Septenber 23

of 2010 and a report witten March 16 of 2009. Those are
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CROSS/ DR J. KAPLAN by MR CCHEN
reports that were witten with diagnoses for purposes of
exchange with the defendant, for the purpose of the
case. Those are $450.

Q Those reports of Septenber 23, 2010, March 16
2009, | believe you just said were reports that were
prepared by you for counsel so that he coul d exchange it
with the defendants in the litigation, is that true?

A That is nmy understanding of why they are
necessary, Yyes.

Q Woul d that include the report that you did for
June 11, 20097

A No. That is a report witten as we tal ked about
specifically --

MR, CORLEY: 2008.
THE W TNESS: Sorry?
MR, CORLEY: 2008.

A The June 11, 2008 report is a report | wote
specifically to talk about the injuries to the left
cal caneous with the antecedent history that the gentleman
had a bil ateral cal caneous fracture and why | got the CT
scan.

Q Wio did you wite that report for?

A That woul d have been to the Wrker's
Conpensat i on Board.

Q Am | correct, Doctor, and it is in evidence, the
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CROSS/ DR J. KAPLAN by MR CCHEN
jury will see it when they deliberate, that the format
for the report that you wote for M. Corley's firmon
March 16, 2009 and the report that you wote for
M. Corley's firmon Septenber 23, 2010 is exactly the

same as the format for the report that you wote on June

11 of 200872
A This is the way | wite nedical reports.
Q You just wote the patient's nane, right?
A M M
Q | would like to show you sone docunents.

MR COHEN: If | can have these marked
col l ectively, Judge, as --
THE COURT: B, | believe.
MR COHEN: B. There are five doctor
progress reports, you nentioned C 4-2.
(Whereupon, the referred to itens were
mar ked col | ectively as Defendant's Exhibit B for
identification, as of this date.)
Q Doctor, what's been marked for identification as
Def endant's Exhibit B, these are five, what are they
cal l ed, Wrker's Conpensation Board reports of treating
physi ci an?
A Yes.
Q They are all signed by you?

A. That's correct.
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Q These are reports that you submt to the
Wor ker' s Conpensati on Board?

A Yes.

Q After a visit or after a diagnosis or sonething
al ong those |ines?

A After | have seen the patient, exam ned him
rendered treatnment, yeah.

Q Am | correct, sir, that on June 11, 2008, that
was an office visit, you saw M. Solis on that date?

A Yes.

Q At that tinme you went through the history that
had | ed up to that point as you know, yes?

A Yes.

Q You tal ked about the April 3rd tinme when he
first saw you, correct?

A Yes.

Q You tal ked about the April 15th tinme which was
the next tinme he saw you?

A Yes.

Q June 11 was the third time he saw you?

A Yes.

Q You had benefit of the Metropolitan Hospital
records at this time, correct?

A Yes.

Q So you went through the Metropolitan Hospital
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CROSS/ DR J. KAPLAN by MR CCHEN
records and the tests that were done at the Metropolitan
Hospital, correct?

A Yes.

Q And then you nentioned that you had sent
M. Solis out for bilateral CT scans, correct?

A Yes.

Q It is your testinony that this report of June
11, 2008, in the identical format of the two reports that
you prepared for counsel for litigation, was not a report
prepared for counsel for litigation, but was prepared for
the Wirker's Conpensation Board in order to explain why
you sent M. Solis out for bilateral cal caneous CT scans
in addition to the x-rays?

A That's correct. It is a nedical report. It is
the same format that | use for nmedical reports. But it
is strictly tal king about his cal caneous and justifying
ny nmedical treatnment for the cal caneous fracture and what
| felt his problens were.

| nmean, look at it. |If it were a report for counsel,
| could have put in bilateral cal caneous injuries, but
I"mjustifying why | put in his cal caneous fracture, why
| had himfor extra tests for that.

Q Exactly. You nade a diagnosis in this report,
did you not?

A [ did.
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Q The one and only diagnosis in this report was a
| eft cal caneous fracture; is that right?

A That is correct. That was the purpose of the
report.

Q You nmade no diagnosis with respect to the right
foot, correct?

A That's correct.

Q You nmade no diagnosis with respect to the | ower
back?

A Correct.

Q You had seen himallegedly for |ower back
conmpl aints on 4/3/08 and 4/ 15/ 087

A Yes.

Q You took an x-ray that you said showed a
fractured sacrum yes?

A Yes.

Q When you wote a diagnosis in a witten report,
the only diagnosis that you nade was with respect to the
| eft heel, correct?

A That's correct.

(Conti nues on next page)
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Q You didn't even make a diagnosis on the right saying
that there was no fracture on the right side. You just said
there was a fracture on the left side, correct?

A | think that report nmakes it very clear there's no
fracture on the right side and that was the purpose of that
not e.

Q Did you wite anything about the right side in the
di agnosi s?

A | noted that there was no fracture in the right side,
right.

Q Did you doctor --

A That is certainly the inplication.

Q | did not ask for inplication. Wat did you wite

under diagnosis? It is in evidence. You could read to the

jury?
A | will do that, sir.
It says let's see -- CT scan.
Q No Page 2 under diagnosis all in capital letters?
A | can't read what | wote in ny report only what you

asked ne to read.
Q Yes, exactly, you're here to answer questions.
A ["'mtrying to answers questions.
Q Pl ease read what you wote in all caps under diagnosis?
A I"'mtrying to understand exactly what you want. You're

asking very specific things.
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Q Let's not have a debate here?

THE COURT: That's ny suggesti on.

A Di agnosis |l eft cal caneus fracture that was the
di agnosis | was trying to get across to the Wrkers
Conpensati on board.

Q Can | ask you, on those C4.2 forns, reports of treating
doctor to the Wirkers' Conpensation Board, am | correct that
those fornms that you submt to the Wirkers' Conpensation Board.
Each one of them has a Wrkers' Conp Board case nunber?

A They do, yes.

Q And each one of them the reports that you prepare and
submt to the Wirkers' Conpensation Board, has a patient account
nunber ?

A It should, yes.

Q And each one of those reports has a Wrkers
Conpensati on aut horization code for you, correct?

A It should, yes.

Q | i magi ne Workers' Conpensation Board has thousands of

people to deal with, correct?

A | i magi ne.
Q What ?
A | woul d not know.

Q VWll, on the bottom of the page, on Page 1 there's a
section for describing diagnostic tests that were rendered,

correct?
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Yes, uh-huh.

And C. T scan is diagnostic test; isn't it?

> O >

Yes, but not that | rendered.

Q You rendered diagnostic tests that goes on there
otherw se it doesn't?

A You' re correct.

Q What about di agnosi s?

A That would nmean that | charge for a test that | didn't
do, which | would never do.

Q On Page 2 there's specific area of whether patient
needs di agnostic tests or referrals; is that correct?

A Coul d you show ne specifically what you're tal king

about .
MR COHEN: May | approach Judge.
THE COURT: Yes.
(Pausi ng.)
Q I'"mtal king about this formthat we're tal king about,

nunber five, on the form Can you read that to the jury?

A Sure. This is fromexam nation of 3/16.

Q Just the preprinted form There's a section on that
preprinted formfor diagnostic tests that you recomend and
referrals, correct?

A Yes.

Q So, if you refer soneone out for diagnostic test, you

could check it off on the box in the formthat you submt to the
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Wor kers' Conpensation Board with the proper identification
informati on for the individual who needs the test, yes?

A Yes, you can.

Q Am | correct that this report that you say you did for
the Wirkers' Conpensation Board from June 11, 2008, is even
addressed to the Wrkers' Conpensati on Board?

A No, it's not. But ny notes go stapled this formto the
Wor kers' Conpensation Board, that is the only way that they get
paid if the note is on the form

Q So you're saying the June 11, 2008 report was stapled
to the fornf

A It would have been stapled to the bill of June 8th-- we
woul d have contacted the adjustor who is representative of the
i nsurance conpany to try to work through the problens, yes.

Q You didn't put any identifying information whatsoever
on the June 11, 2008, report that you drafted and you say was
for the Wrrkers' Conpensation Board other than the name Jesus
Solis, correct?

A Jesus Solis Pulido which is this gentleman's name and
it goes with the form

Q The formthat you don't keep copies of right, doctor?

A The formgoes to the Wrkers' Conpensation Board, the
information on the formis input into conputer but not on the
form It then will be printed on to a form

Q You don't have those forns, the formthat you say that
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goes along with the June 11, 2008, report?

A You have them

Q | don't have June 11, 2008. Do you have it?
A | don't but the Workers' Conpensation Board does,
l'i kely.

Q They do because you know you did it, right, you
remenber doing it?

A | don't remenber doing it. | would hope that it was
done. | don't do the fornms personally. Obviously | have a
billing person that does them but that is the way it works.

Q Do you think it is good for a doctor to submt copies
to the Wirkers' Conpensation Board that you sign as verified and
accurate?

A | can't renmenber themtwo years |ater

Q Please let ne finish --and not even keep copy of that?

A | have the information that was on the formin the
conmputer. It is not printed on the form You could type it out
so that it gets printed on the form W don't keep the forns
t hensel ves.

Q Let me ask you a question on Page 2 of that June 11,
2008 report, that you say was for the Wrkers' Conpensation
Board, you have a stanp there that says dictated but not read to
expedite mailing?

A Yes, that's correct.

Q You dictate this report that you're going to submt to
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the Wirkers' Conpensation Board to explain things, but you don't
take the tine to read it?

A | unfortunately don't feel | have the tinme to read
every single one, yes.

Q Didn't you put the exact sane notation on the two
reports that you did for counsel ?

A That's our usual form in that | definitely have a
chance to read through them and nake corrections. Sonetines
t hey' re typographical error, there's no question, we're not a;
perfect.

Q So the answer is yes, the June 11, 2008 report has the
same stanp on it that says dictated not read to expedite mailing
as to two reports that you sent to counsel ?

A Sure. Even again, that is the medical report, even the
two reports that you're referring to as the ones that | sent to
counsel are sent to the Wrkers' Conpensation Boards because
they're records of an office visit and treatnment that we
rendered the patient.

Q You already told the jury you prepared those reports
for counsel so that he could exchange themin litigation, yes?

A They serve dual purposes.

Q They were not prepared by you for the Wrkers'
Conmpensati on Board?

A A portion of that is prepared for the Wrkers

Compensation Board. The record of the physical exam nation and
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the treatnment that has been perfornmed, the Wrkers' Conpensation
uses that information as well.

Q So what you neant to say to the jury, when you told
themthat the two reports from 2009 and 2010 that you prepared
for counsel for the litigation, so that he could share it with
me, was that this is a dual purpose docunent that goes for the
Workers' Conp. Board and al so benefits counsel in the
litigation, is that right?

A No. That's not at all what | neant to say. And |
woul d appreciate if you didn't interpret in front of the jury
what | sai d.

You asked nme if | prepared reports for the office of
M. Corley and | said, yes. |I'mgiving you a straightforward
answer. Those reports are also, in addition, used for Wrkers'
Conpensation as a record of treatnent and diagnosis. You could
twist it all you want. |I'mlaying it out as best | can for you.
MR. COHEN:  Your Honor, I'mgoing to ask to strike

t he coment.

THE COURT: | think you're both guilty of going far
afield.

MR COHEN: Counsel can object if I"'mguilty. [|'m
objecting for the doctor.

THE COURT: Both of you stay on a straight and
narrow path.

Q Doctor, in this report that you prepared on June 11,
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2008 you wote, and | quote: "He is anxious to return to work
at this point. | have advised himthat will require the use of
high top boots to limt his hind foot nmotion. | have also

advi sed himon the use of silastic gel heel inserts, correct?

A Correct.

Q So at or about June 11th M. Solis cane to you and
said: |'manxious to go back to work?

A He wanted to go back to work.

Q And your response to himwas that going back to work
woul d require the use of high top boots to limt his hind foot
notion and the use of silastic gel heel inserts, correct?

A Wth regard to his heel, yes, that's correct.

Q You did not put anything in your report restricting him
in regard to his back, right?

A Not in that note of June 6th.

Q This is the one we're tal king about.

A That is what |I'm answering. Please be straightforward.

Q The di agnosis and the one that includes the reference
to M. Solis returning to work three nonths after the accident,
you didn't place any restrictions in that docunment at all in
respect to his back; isn't that true?

A That is correct.

Q There was no diagnosis wth respect to the back,
correct?

A It is not a note about his back, that's correct.
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Q It is a note about himand the treatnent that you gave
himfor the last three nonths, right?

A And we' ve been tal king about for the last hour.

Q Vel |, | have not had you for an hour, Doctor?

A This is a note that is explanatory of his heel problem
and the treatnent and the diagnosis of that in ny mnd.

Q Do you think it was responsible on your part if this
man had a back injury to tell himon June 11, 2008, that if he
wanted to return to work, all he needed was high top boots and
gel heel inserts?

A I think it is perfectly responsible in the context
which is, he had a sacral fracture that is expected to heal,
that is what | thought the back pain was from | thought it was
perfectly reasonable in context of the cal caneus fracture. A
gentl eman who is anxious to go back to work, I'mall for it.
This gentl eman has not made it back to work and his sacra
fracture heal ed, he had continued back problens and things did

not go exactly as we wanted themto, that is very unfortunate

for the gentleman. He would love to go back to work. It did
not happen. It is not irrelevant on ny part. It is the way the
body works.

Q Do you know if he returned to work after June 11, 20087
A | am not aware of himreturning back to work for any
significant period of tine.

Q You don't know either way?
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As far as | know he did not.

Did you nake a record of it in your office note?

> O >

| have never sent himback, I will put it that way.

Q He could go back to work with high top boots and ge
I nserts?

A | did not say back to work. | said if he were to go
back to work he woul d, essentially, have to have silastic ge
i nserts and high top boots.

Q Three nonths after the accident, if he were to go back
to work, what he needed to do was to wear high top boots and ge
heel inserts, correct, according to what you wote?

A Wth regard to his heel he would definitely have to
wear some sort of paddi ng because of the damage to the soft
tissue and high top boots or sone type of boot |ike he's wearing
now limts his hind foot notion, that would be the only possible
way to go back to work. It did not happen that way.

Q You're telling the jury that you wote a report that
had very hard brackets around only one of the injuries wthout
regard for the other injuries. As you saw them is that true?

A What | amsaying is, what | have said over and over.
This is was a report regarding his hind foot. That was the nost
significant possibly limted injury at that tine as | sawit.
Because | thought his fracture would heal and the cal caneus
fracture would heal. It is not the way it happened. |t happens

infrequently in nmedicine actually it is not irresponsible on




© o0 ~N oo o b~ w N

N N N N N NN P R R R R R R R R R
o o A W N PP O © 0o N oo oA wWwN B+ O

417

Cross/ Dr. Kapl an/ by M. Cohen
anybody's part.

Q Did you know on June 11, 2008 that he shoul d have
restrictions with respect to his back if he was going back to
wor k?

A If he had back pain. But it is not reported on that
day because we were focusing on the hind foot.

Q If he did not have back pain because it is not reported
on that day because you were focusing on the heel, the answer
woul d be no that he could go back to work without restrictions
on his back?

A That is not yes or no question. You' re making too nuch
fal se assunpti ons.

Q Fal se assunptions?

A That is what | think you' re doing, yes.

Q WAs there any record of back pain June 11, 20087

A There's no record not saying he did not have back pain.
It was not significant in context of what | was witing about.
You're asking --you're holding nme to standard --1 admt | cannot
necessarily live up to your standard.

Q When you said in your report that he could go back to
work with silastic heel inserts and high top boots. Did you
provide any restrictions on himgoing back to work in
construction on his back, don't |ift, don't bend, don't squat.
Did you do any of that in this report?

A No. |If he had sacral fracture as a source of his pain,
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those restrictions woul d not have been the problem The probl em
woul d have been the hind foot, in which case when he was ready
to go back to work, he would require inserts and high top boots.
Q He was ready on that day, wasn't he?
A He was ready? | did not send himback to work. He's
not-- nmedically this gentleman not able to go back to work.

Q You did not say disabl ed?

A It is not inthat nost it is C4 forns.

Q The one that we'll never see because you did not keep
copy of ?

A | don't know how you got these C-4 fornms but you could

get the other on the sane way.
Q From your office?
A You could get themfromthe Wrkers' Conpensation
Board - -
THE COURT: One nore question this afternoon.
A --these are available to you.
MR COHEN. | can't do one nore question.
THE COURT: Then we'll break for the day. W wl|
reconvene at 9:30, whatever the doctor's schedule is he and
M. Corley will work on it.
THE COURT OFFICER Al right. Jurors |eave your
not ebooks and conme with ne.
(Wher eupon, the jury exits the courtroom)

THE COURT: Al right. See you tonorrow.
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MR COHEN: 9: 30.
MR. CORLEY: Thank you.

419

(Whereupon, the trial adjourned to January 31, 2012

at 9:30 a.m )

* * *
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