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SUPREME COURT OF THE STATE COF NEW YORK

COUNTY OF KINGS: CIVTL TRIAL TERM : PART 33

CARL, VARRIALE & ''HERESA VARRIALE :  Index
No. 75071/95

- against -~ :

THE CITY OF NEW YORK AND FISHBACH H

AND MOORE
____________________ X
FISHBACH AND MOORE : Index
No. 7614%/9S
~ against -
SLATTERY ASSOCIATES, INC.
____________________ X

January 23, 2002
360 Adams Street
Brooklyn, New York

BEFORE:
THE HONORABLE BERT A. BUNYAN,

JUSTILCE.

APPEARANCE S:

{Appearances same as previously noted)

o > o s e e e v - -

Maria E. Gordon, R.P.R.
Cfficial Court Reporter

MR. WILLINGER: Perhaps we could mark an

exhibit.

THE COURT: This will be 32, One document. How
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many pages?

MR. WILLINGER: I think it should be five pages.

THE COURT: And what is it?

MR. WILLINGER: That's the hospital record
from --

MR. CARHILL: S8ix pages.

MR, WILLINGER: ~-- Kingsbrook,

MR. CAHILL: Kings Highway.

MR. WILLINGER: Kings Highway Hospital,

THE COURT: Certified?

MR. McCREESH:; Yeah, it is. It's stamped
certifying it.

THE COURT: Agreeing to its admission?

MR. McCREESH: I think so. We're going to take
a gquick look at it.

THE COURT: It's going in. All right. We can
admit it.

COURT OFFICER: So marked, Judge. Jury
entering.

{(WHEREUPON, the jury returned to the jury box
and the following proceedings takes place before the Court
and jury as follows:)

THE COURT: Good morning. Counsel?

MR. WILLINGER: Dr. Ali Guy.

G U Y, M.D., called as a witness on behalf of the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

459

Plaintiff, having first been duly sworn testified as

follows:

COQURT CLERK: State your first and last name and
your address, please., Spell it for the record.
THE WITNESS: Yes. My name is Dr. Ali Guy,

A-L-1 is my first name, G-U~Y is my last name.

My office address is 15 Jericho Turnpike,

Jericho, New York 11753.

DIRECT EXAMINATION
BY MR. WILLINGER:

Q Good Morning, Doctor Guy.

A Good morning.

Q Are you duly licensed to practice medicine in the
State of Wew York?

A Yes, sir, 1 am.

Q And for how leng have you been so licensed?

A S8ince June of 1985,

Q And would you tell the Court and jury where you went
to medical school, when you graduated?

A Yes, I graduated from University of Northeast
Dominican Republic in June of 1981, and then I did my
residencies,

Q Okay. And residencies, where did you do your
residencies and what were they in?

A Yes. After 1 graduated from medical school, I did
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three separutle residencies, I did the first residency at Mount
Sinai School of Medicine, Mount Sinai Medical Center in the
field of internal medicine for a period of 18 menths.

Then I did one year of general surgery at
Cabrini Medical Center. Then I completed a three-year training
program at Mount Sinai School of Medicine in the resident field
of physical medicine and rehabilitation,

T'm the director of the Department of Rehab
Medicine at Maimonides Hospital Center, Brooklyn, New York,
where my duties are to be in charge of all of the inpatient and
outpatient rehab services; to provide teaching to the
orthopedic residents, prepare them for the Beards, the rehab
section; to provide teaching to the internal medicine
residents; Lhe physical therapists; the occupational
therapists; the speech therapists and provide consultation to
other doctors in my hospital and to provide quality assurance
to other doctors in my department.

I'm also in charge of the neuromuscular
equipment c¢linic at Hospital for Joint Diseases, NYU. T'm also
a clinical instructor to the residents from NYU which rotate
threugh that hospital. My'duties are to teach them and to
prepare them for the Boards, part one and part two. I'm also
board certified in the field of physical medicine and
rehabilitation since May of '883,

Q What does being board certified entail?
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A First of all, board certification iy the highest
level of specialization which you can obtain in your level of
specialty.

In order to become board certified in my
specialty, you have to fulfil the following prerequisites. You
have to have training in the field other than physical medicine
and rehabilitation, preferably internal medicine and/or general
surgery, one year of each. I was medicine.

You have to then satisfactorily complete a
three~year training program, pass the yearly examinations given
by the department. Score at least 70 percent or higher and
then you take your boards part one, which is an eight-hour
written examination, which covers everything from beginning to
the end. And once you pass your boards part one, you have to
be in private practice for at least 18 months and then you take
your boards part two, which is an oral examination
approximately a half a day.

You fly to the Mayo Clinic in Minnesota where
all the research and textbooks are written. You then get
tested orally on the principles of orthopedics, neurology,
interpretations of x~rays, CAT scans, MRI's, EMG's, EKG's, and
other principles of physical medicine and rehabilitation.

If you prove to these doctors that your
knowledge is up te par, they pass you, and they ¢give you a

paddle ol a diplomate of the American Board ©f FPhysical
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Medicine and Rehabilitation. That was obtained in May of °®89.

Q Now, would you define for the jury what physical
medicine and rehabilitation entails?

a Yes. It's a medical specialty founded shortly after
World War II. The specialty is over 50 years old, and it deals
with traumatic injuries to the body covering the whole body
from head to toe.

There's a great deal of overlap between what an
orthopedist does and what a neurologist does. Our title is
called physiatrist. Not psychiatrist or podiatrist but
physiatrist, so we treat the body as a whole.

We are trained in orthopedics, neurology,
internal medicine, principles of muscle, bone and nerve
physiclogy and our job is to restore function to an injured
patient, whether it's from a car accident, a slip and fall or
from electrical burns or from a stroke, so on and so forth.
And we are alsc experts in disability and impairment
evaluation,

Q Okay. Now, what is your =-- You said you've been
trained in internal medicine and also I think you referred to
an EKG; is that correct?

A Yes, sir.

@] Okay. Explain what that is.

A EKG stands for electrocardiogram. It's a diagnostic

study which measures the electrical activity of the heart. It
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measures the heart rate to see if there's any abnormal rhythm,
to see if there is any cardiac problems, infarction,

dysrhythmia, so on and so forih.

Q And do you read EKG's as part of internal medicine?
A Yes, sir;, I do.

Q Your training in internal medicine?

A Yes, sir.

Q Now, 1s there also something known as

electromyography and nerve conduction studies?

A Yes, sir. I teach that.

Q And what are they?

A Electromyography also known as EMG. 1It's a
diagnostic study performed by an M.D., a physician, which
checks the clectrical activity of the muscles and the nerves.

It's analogous to the EKG of the heart. The EKG
of the heart checks the heart. The EMG checks the muscles and
the nerves.

0] Okay. ©Now, are you presently associated or

affiliated with any hospitals?

A Yes, sir.
Q And what are those hospitals?
A Maimonides Hospital Center. T'm the director of the

Department of Rehab Medicine; Hospital for Joint Diseases,
which is NYU, and Cabrini Medical Center, which is Mount Sinai

and NYOU.
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Q As director of the physical medicine and rehab
section, do you supervise various physicians, residents and
alike?

A Yes, sir.

Q Okay. And what do those duties entail?

A To provide teaching to them. To test them on their
knowledge, their skills. To render gquality assurance in my
department. Make sure everybody is performing their duties
according to the standards of accepted medical care and to do
consultation to other doctors in my department.

Q Okay. Now, is there anything else with respect to
your qualifications that you would like to add or have we
bhasically covered it so far?

A Basically covered it.

Q Okay. Do you also have a private practice where you

practice your profession?

A Yes, sir, I do.

Q And where is that, sir?

A Gramercy Park, Manhattan, and Long Island, Jericho.
Q And insofar as your activities as a physician, can

you guantify how much time you spend teaching, how much time

you spend patient care and --

A Yes, sit.
Q -~ how much other time may be left over?
a Yes, 1'd say the vast majority of my time I'd say
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98 percent or more is spent to treating patients, and T have
residents assigned to me as I treat patients. I also teach, so
I'd say at least 30 percent of that time is devoted to
teaching.

€] Okay. ©Now, in connection with the time that you've
taken from your busy schedule, your practice and other
responsibilities, are you being paid a fee by our office for
coming to court and testifying here today?

A Yes, sir.

Q Now, can you tell us or give us some approximation as
to how often you come to court in cases such as this or other
cases for your patients?

A I testify on the average about 12 to 15 times per
year. Between my three office locations, some years more, some
years less, but on the average about 15 times.

Q Okay. And what are the circumstances with respect to
something that happens to a patient that ultimately results in
your coming to court to testify?

A Well, my field deals with trauma, trauma and
disability. Wherever there’'s trauma and disability, sometimes
it leads you into the legal sector; namely, having to come to
court to testify as to the treatments I gave to my patient and
the opinion I hold regarding those diagnoses and treatments.

Q Okay. WNow, did Carl Varriale become a patient of

yours sometime in 19 -- I believe what was it '93?
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A Yes, sir.

Q And what was the date of that, sir?

2 The first time I saw him was November 23, 1993.

Q And by the way, do you have with you your complete

office records relative to your care and treatment of Mr.

Varriale?
A Yes, sir, I do.
Q Now, before I ask you about the care and treatment —-

Well let me ask you. Did you take a history from him?

A Yes, sir.

Q What was that history?

A That he was 31 years of age, right handed. At the
time he was working on a job as a carpenter on 8-1-93 and he
came in contact with a wire that was, according to the history,
it was a 220 wolt line. He was electrocuted and as he was
electrocuted he fell. He had numbness and tingling/to both his
hands.

He went to Kings Highway Hospital. He was
treated and released. He was told to stay but he left the
hospital against medical advice because of his —- He was very
anxious. He did not stay. An EKG was done which was abnormal
and he then treated with Doctor Abromowitz, his primary medical
doctor, who referred him to a doctor of physical medicine and
rehabilitation, a Docter Nir, who performed an EMG, which

showed cervical radiculopathy and peripheral neuropathy to the
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hands and then he came to me to continue treatment.
Q Okay. ©Now, before I go inteo some of those terms, you

mentioned an EKG that was dome at Kings Highway Hospital. That
was abnormal; is that correct?

MR. McCREESH: I object. <Can we approach?

THE COURT: Sure.

(WHEREUPON, there is a sidebar confereénce
cutside the presence of the jury, after which the
fellowing proceed;ngs commence before the Court and jury:)

MR. WILLINGER: May we have -the guestion read
back, Your Honor.

(WHEREUPON, the requested portion of the record
is read by the court reporter)

THE WITNESS: That's correct.

o] Explain what is an EKG.

A EXG stands for electrocardiogram., 1t reveals the
electrical activity of the heart, the heart rhythm, the sinus
rhythm, whether it’'s a normal sinus rhythm or abnormal rhythm
and if there's any evidence of ischemia or lack of appropriate
blood flow to the heart.

Q And in this case, to which you may refer to the
hospital record that's in evidence, is there an EKG report
graph contained in the hospital record?

A Yes, sir.

Q And to what extent is it abnormal, Doctor?
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MR. CAHILL: Objection.

MR. McCREESH: Objection.

MR. RAVA: Cbjection.

THE COURC: All right. I will allow for your
question to be answered. The objection is overruled.

THE WITNESS: First of all, it's a normal sinus
rhythm, except it's in tachycardia. The heart rate is
125. Normal heart rate is about 80. 125 is very fast.
It is seen in association with electrical shock injuries.

MR. RAVA: Objection. Move to strike.

MR. CAHILL: Objection.

MR. McCREESH: Objection.

THE COURT: 1Is that reflected in the report?

THE WITNESS: The tachycardia?

THE COURT: No. My concern is does the report
reflect that this is associated with -~

THE WITNESS: ©No, Your Honor, it is not.

0 He came in --

THE COURT:; Excuse me. The objection has been

ruled. It’'s sustained.

Q Okay. He came in with a chief complaint and a

history was taken -~

A Yes, sir.

Q -- i5 that correct, Doctor? Would you read that

chief complaint in his brief history?
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A Yes. "Patient states he got an electric¢ shock 8:30
this a.m. while at work. Complaining of chest pain and
numbness in both arms.”

Q Do you have an opinion with reasonable medical
certeinty in relation, if there be any, between the electric
shock that's reported in the history that the hospital took and
the tachycardia that's set forth following the EKG examination?

MR. RAVA: Objection.

MR. CAHILL: CObjectiocn.

MR. McCREESH: Objection.

THE COURT: Sustained.

MR, WILLINGER: May have the exception, Your

Honor?

THE COURT: Noted.
Q Wow, you first saw him -- T think you gave us the

date earlier, sir.

a Yes, sir.

Q and you told us what the history was?

A Yes.

Q And we covered that. Aand did you conduct an

examination of him at that time?

A I did.
0 And what examination did you conduct?
A I examined the area of chief complaint which was the

hands. He complained of numbness and tingling in both his
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hands.

Q And what did your examination reveal?

A I checked for range of motion of the hands. Range of
motion was three-fourths normal range of motion. He could not
make a complete fist. Three-fourths 1s about this
(Indicating).

Muscle power of the hand was two and a half
grades weaker. Normally it's five over five manual muscle
strength. Next is five minus over five. Next is four plus
over five, next is four over five. His was four minus over
five, so it was weak. And there was lack of sensation in the
tips of all his five fingers, equally both sides.

Q And how did you determine that?

A By a pin prick. The end of a paper clip I checked
for sensation. I compared the tips of fingers to his face to
see if there was any difference from the fingers tc the face
and there was significant reduction in sensation in the tips of
his fingers.

Q Okay. Did you conduct any further clinical
examinations at that time?

A Yes. The rest of the exam was unremarkable. His
blood pressure was normal. His pulse was normal. Neck and
back was essentialiy unremarkable.

Q Did you --

THE COURT: Counsel, excuse me just a moment.
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Doctor Guy, when you spoke about three-quarters movement
in his hands, you demonstrated to the jury what that was,
Could you better describe it so¢ that the record reflects
what you pictorially showed?

THE WITNESS: Yes. Three-fourths nommal range
of motion of the hands is the equivalent of being unable
to make a complete fist. The tips of the finger tips are
not able to touch the palm.

THE COURT: Thank you. Counsel?

Q Was that the extent of your clinical exam at that

A Yes, str.

And did you follow Mr. Varriale thereafter?

Yes, sir.

Next seen on 1-3-84.

Q

A

Q And when did you next see him?
A

Q

And what, if any, complaints did he have at that

A He still complains of numbness and tingling in both

Inhis upper extremities, especially his hands; that he was

getting physical therapy for five months now.

exami

O And what did -- Did you conduct a clinical
nation at that time?

A Yes.

Q And what did that reveal?
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A He had a positive Tinel sign in both wrists. Tinecl
sign is when you tap on the wrist and if the patient gets
shooting pain in the fingers or numbness and tingling, it
indicates the possibility of the median nerve being damaged.
So that was positive.

And the range of motion again was three-fourths
normal. Muscle power was again weak. It was four over five
bilaterally. And at that point the plan was to continue with
his physical therapy. A prescription of Naprosyn was given to
him for pain and inflammation.

Q And was any further testing done on that day?

On that date, no, sir.
Okay. And when did you see him thereafter?

Next he was seen on March 29, 199%4. He had an EMG

Y © B ]

study of the upper extremities.

Q And was there also a nerve conduction test done?
A Yes, sir.

Q What is the difference between those two tests?

A An EMG has three parts: Motor conduction study,

sensory conduction study and the actual needie EMG. The first
two components check the peripheral nerve. The nerve ending.
The nerves that go to the hands, arms. Motor checks movement,
sensory checks perception c¢f sensation, and the actual needle
portion checks the nerve roots, so there is normal ranges and

there's ahnormal ranges.
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And if you like I can explain what those ranges
are because we're going to be going into that,

Q Ckay. First of all, you pointed to your head when

you said -- or neck -~

A Yes.

Q -- when you mentioned nerve roots. What do you
mean ~- What nerve roots are you referring to?

A All the nerves that go to our arms and hands
originate from the nerve roots in the neck. In the neck, we
have seven vertebrae. Between each vertebra we have a disc and
nerve roots exit right behind the discs from the spinal cord
and they branch off. They give dif{ferent branches of nerves to
the arms and hands. I have a Netter diagram which you provided
me.

Q Yes, That's in evidence. You may use that as long
as it's going to assist the jury.

A Yes.

Q And with the Court's permission, you may step down
off the witness stand if you wish.

A May I step down, Judge.

Q Show it to the jury.

I\ I have two documents. It states Plaintiff's Exhibit
Number 23, and Plaintiff's Exhibit Number 25. All the nerwves

that go down your arms originate from the nerve roots in the

neck. Okay.
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There are seven vertebrae in the neck and
between each vertebra we have a nerve root, and these nerve
roots supply —-- As you can see, all these nerve roots branch
Joff and they send a corresponding nerve root from the neck down
the arms, so on and so forth.

For example, the biceps is supplied by the nerve
root between the fifth and sixth vertebra. This portion of the
arm is supplied by the C-6 nerve roct. These two fingers are
supplied by the C~7 nerve root, and these two fingers are
supplied by the C-8 nerve root. So all the nerves that go down
to your arms they originate from the nerve rcots in the neck.

Now, the peripheral nerves --— We have three

vperipheral nerves in the hand., We have the median nerve, we
|have the ulnar nerve and we have the radial nerve.

The median nexrve is a motor nerve motor for
émovement. it controls the first three fingers and half of the
i fonrth finger. Ulnar nerve is a motor nerve, It controels the
halif of the fourth digit and the whole entire pinky. The
 radial is a sensory nerve. It controls this portion of the
bhand. This area (Indicating) .

So whenever a patient has loss of sensation or
I numbness and tingling in the fingertips, we need to know is the
| problem coming from the median nerve, ulnar nerve, or is it
coming from the nerve roots in the neck. The only way to do

that is by doing an EMG.
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o] Okay. All right. Thank you, Doctor. Now, with
respect to EMG and nerve conduction tests, are you able to

fexplain and demonstrate -- if you'd like, you may use the

blackboard.

A Yes, sir.

Q What constitutes a normal versus abnormal test
result?

A Yes.

Q Ckay.

A May I step down.

Q Please do that, yes.

A As I indicated, an EMG has the motor portiocn, the
sensory, and the actual needlie EMG. The needle EMG as I
explained checks the nerve roots. You insert a sterile needle
finto various muscles and you look to see if there's any various
;abnormalities. 80 this is for the nerve root.

The motor has three components amplitude --
Normal is ten milliamps or above. It has a distal latency.
Amplitude means the size of the response. When you stimulate a
nerve by electrical stimulator —~- you have surface electrodes
on different muscles of the hands -- you stimulate the nerve,
you get a response. That response is called a distal latency.
And normally it has to be less than 1.0 when you compare the
median of one hand to the other side or less than median

} compared to the ulnar nerve.
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Next we have the conduction velocity.
Conductien velocity -- A motor nerve it has to be 45 meters pex
second or faster. That means the response measured from
stimulating a distal portion to the proximal portion it has to
travel from here to here by 45 meters per second or faster
{Indicating). Anything slower than this is abnormal.

The normal amplitude has to be ten or higher,
The difference between the beginning formation, the onset, and
the peak has to be less than 1.0. Onset ratio to peak bhas to
be less than 1,0, so having this information, these guidelines,
in consideration, we now have the actual worksheets and we see
which one of these falls within the parameters and then we
diagnose and then we treat.

Q Have you explained with respect to the needle EMG
what constitutes the normal versus abnormal?

A Yes. I'm sorry. The needle EMG -- Normally, when
you insert a sterile needle into various muscles, the activity
has to be quiet. Normal activity is -~ gets this squiggly
line. The potential first goes up, goes back down, goes back
to baseline. If you see a lot of this activity, this is
abnormal.

Next abnormality is what we have called a
positive sharp wave. It’s a downward deflection. Goes up like
a V. As 1 indicated, first the potential has to go up then

down. If you have this, this is abnormal. This is called a
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positive sharp wave. 8o if you have a lot of increased
insertional activity on positive sharp waves, you meet your
criteria for abnormality in the peripheral nerves and in the
nerve root muscles at the cervical region.

o Okay. Thank you, DRoctor. MNow, what were the test
results for the EMG and nerve conduction studies that werc
performed on March 29, 19942

A Okay. That first one was normal. Did not reveal any
abnormality, but it was repeated because of continued
persisteat subjective and objective findings.

Q And when was the next one performed?

A July 14, 1995.

Q Now, you said consistent objective and subjective
findings between those two dates.

A Yes, sir.

Q Can you explain what you mean by that and what dates
you're referring to? |

A The patient continued to complain of neck pain
radiating down the left arm with numbness and tingling in both
hands, the tips of all five fingers.

Q And in addition to the complaints, were there some
objective clinical criteria?

A Yes, sir.

Q What are they?

A They were decreased sensation to the tips of both
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hands, all five fingers.

Q And the second set of EMG and nerve conduction tests
performed on July 14, 1995, what did they reveal?

A Okay. I have the worksheet, and [ have the tracings
and I could explain as I view them.

0 All right.

MR. WILLINGER: 1I'll offer them into evidence.

THE COURT: Counsel, have you had an opportunity
to -~

MR. CAHILL: We haven't had an opportunity.

THE WITNESS: Should I give all of them?

THE COURT: Well, let's do one at a time, if we
may. Plaintiff's 33A and B -- A, B and C for
identification. Any objecticon, counsel?

MR. CARILL: No ocbiection.

MR. RAVA: No objecrion.

MR. McCREESH: No objection.

THE COUDRT: 1It's admitted. Thank you.

COURT COFFICER: So marked, Judge, A, B, and C.
Q poctor, tell us what those tests results revealed on

July 14, '957?
a Yes. First of all, it revealed a left-sided C-6
cervical radiculepathy. May 1 step down, dJudge.

As I explained, it goes downward deflections.

The tracings indicating downward deflections. It looks like a




10
il
12
13
14
15
16
17
18
19
20
21
22
23
24

23

DR. GUY - PLAINTIFF - DIRECT 479

V. These downward deflections are called positive sharp waves,
It is exactly -—- what is exactly what you see here. You see
one, two, three, four, five, six -- seven positive sharp waves,.
Mormally it should be like this (Indicating), but it's not.
This is found at the left.

Q Excuse me. When you say "like this," explain what
"like this”" means.

A Like this. Squiggly lines like so. That's normal.
Here they're mostly abnormal. This is found in the neck at the
level of the C-6, C-7 nerve root.

The next one is found at the left first dorsal
interosseous muscle. That's the muscle in the first web space.
This is supplied by the C-7 nerve root. And as you could see,
there is one, two, three, four ~-- five positive sharp waves.
Normal potential is like so (Indicating). Again, those
squiggly lines. So here we kunow there's a nerve root
abnormality at the C-6 level. That's the nerve root which is
common to both these muscles.

Next we have the nerve conduction study. When
we test the right median nerve, the onset is 1.B. The peak is
3.3. As I explained earlier, the onset and the peak difference
should be less than 1.8, so up to 2.8 would be normal. This is
proleonged. It's 3.3. 1It's abnormal and the amplitude from the
median nerve compared to the ulnar nerve is one half. That is

also abnormal. So this is the abnormality. So we find
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decreased amplitude for left median nerve and the right median
nerve, the median amplitude is eight normally.

Q T'm sorry- Median amplitnde is eight?

A Normaliy it should be ten, so it's low. Il's
abnormal. So when you put it all together, it indicates a
left~sided C~6 cervical radiculopathy and peripheral
neuropathy, which means damage to more than one nerve in the
extremities. Here we have Ltwo nerves damaged, so it's
peripheral neuropathy.

Q Now, Doctor, I want you to assume that on August 3,
1993 Mr. Varriale was involved in an accident where in
attempting to remove certain metal chairs or construction
material from the top of a mill, in order to gain access to
that level, he placed a pickup truck alongside of it and from
the bed he then got up on the wall of the pickup truck in the
rear which gave him approximately two inch -— two feet of
additional height from the bed, and that in the process of
attempting to remove the chairs he discovered that there was
electrical conduit wire that was somewhat entangled in the
chairs.

and in order to try and free the chairs, he
pushed or contacted the conduit with one hand, at which time he
got a very severe shock and then in attempting to free that
hand with the other hand, the other hand as well became

severely shocked and this caused him to be thrown back where he
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fell on his back, on his shoulders, to the base of the pickup
truck. It’s the last thing he remembers. And then he found
himself on the outside of the pickup truck.

Now, assuming the ~-- And 1 think you took a
history of having been shocked or electrocuted by 220 volts --
do you have an opinion with reasonable medical certainty the
relationship, if there be any, between the accident that I
described and both the peripheral neuropathy and the C-6
cervical radiculopathy that you tested for and found on

July 14, 19952

A Yes, I do have an opinion.

Q What is that opinion?

A That it was caused by the electric shock incident.

Q Okay. Would you explain that to the Court and jury?
A Yes. Whenever you have electric shock injury,

whenever you have 110 volts or more, depending on how long you
hold it, and how it goes through the body determines the
severity and what parts of the body is injured.

If the voltage is very high, 500 volts or
longer, and if you hold it for more than several seconds, the
first thing that would happen 1s your heart will change rhythm,
you will pass out and you could die if you're not properly
revived and not properly resuscitated.

S0 1if the voltage is less than 500, such as 110

or 220, depending on how long you held it, usually does not




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DR. GUY - PLAINTIFF - DIRECT 482

atfect the heart. It can affect the hands or the nerves in the
hands because electrical wires. The tension passes through the
body. It goes from che side and comes cut the other side. So
it also depends on how you ground it.

And nerve injuries are very common from these
types of electrical shock incidents. Nerve injury such as
peripheral nerves, two nerves or more in the hands, and/or the
nerve root because it goes through the electrical circuit of
the body.

Q Okay. HNow, the cervical radiculopathy, given the
hypothetical that I gave you where he fell to the bed of the
truck from the height of approximately -- about the top of the
wall was to the truck some two feet up, do you have an opinion
with reasonable medical certainty as to whether or not he
sustained any injury in that incident where he fell as opposed
te the electrical shock?

A Yés, 1 do have an opinion.

Q What is that opinion?

A That, yes, he did sustain an injury to the neck, the
C-6 nerve root region. The mechanism can from the direct
electrical current going through the body and the tension ~-
the very forceful tension, contracting of the neck and the
armg, that can irritate the nerve root, It can pull on the
nerve root and the muscles.

Once you pull on the nerve root from -- coming
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off the neck, that nerve root does not have the ability to
repair itself once it's stretched. It becomes a permanent
injury. And thal's how you get a c<ervical radiculopathy.

Q I'm sorry. T1'm not clear on that. The fall itself
was that in any way responsible for the cervical injury?

A The answer is could have come from the fall. It
could have come from the direct electrical contraction of the
muscle fibers. It could have come from either or.

Q Can you explain the mechanism of where a cervical
radiculopathy such as you determined in July of 1995 can come
from a fall?

A From a flexion/extension or rotational force working
on the neck. As you have g rapid forceful flexion/extension of
the neck that can tighten the neck muscles. It can also pull
on the neck muséles.

Again, as well as a nerve root, Anything that
makes the nerve root pull forcefully and rapidly can stretch
the nerve and can cause swelling of the nerve root. That in
itself dysfunctions and the hallmark is this radiculcpathy.

Q Now, do you have an opinion dealing with the cervical
radiculopathy, whether that came from electric shock, a pull or
a combination of both?

MR. CAHYLL: Objection.

MR. McCREESH: Objection.

MR. RAVA: Objection.
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MR. McCREESH: Asked sand answered.
THE COURT: Sustained.

Q Okay. HNow, the extent to which you describe these
abnormalities that you've gone through, Doctor, what does that
indicate to you at that particular time insofar as what --
comparing it to the earlier EMG study and nerve conduction
studies which were done in March ’'94, which was normal?

A The EMG at best is 80 percent sensitive. If you do a
test, it comes back negative and afier clinical, the history
and the physical exam, findings suggest the problem is ongoing,
you must repeat it because you can get a false negative. But
once vou have the abnormal findings, you don't get false
positives, only false negatives because it's 80 percent
sensitive and you have to keep on repeating the tests and
following the injury to see if it's doing better or worse.

0] QOkay. Now, did you continue to follow this patient
after that date?

A Yes, sir.

Q All right. &nd in any event, as of the date of the
second set of tests, the EMG and the nerve conduction tests,
did you prescribe any additional treatment or what treatment
had he been undergoing at that point in time?

A He continued with physical therapy close to his home
where he was going before. He continued taking the

anti-inflammatory medications. I also prescribed for him
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Vicodin, which is a narcotic used for pain.

Q

tests —-

A

Q

A

Now, did you follow him thereafter with further

Yes.
-- and examinations? And when was that?

After I -~ I did a second nerve conduction study on

July 31, 1997,

aQ
A

Q
A

Okay. That would have been the third or the second?
This is my third. My third, his fourth.
Okay.

Because the first one was doneg by a Doctor Nir. That

was also abnormal.

Q

Okay. Now, the test that you did on July 31, '97 was

a nerve conduction velocity test?

A

A o 2 - o

A sensory nerve conduction study.
And do you have those studies here?
Yes, sir, I do.
Was it just that study or alsoc an EMG?
No, sir. It was just a sensory.
And you have it with you right now?
I do.
MR, WILLINGER: T'1l offer it in evidence.

THE COURT: Plaintiff's 34. Any objection,

counsel?

MR, CARILL: No cbjection.
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THE COURT: It will be admitted.

COURT OFFICER: Plaintiff'’'s 34 in evidence. So

marked.

Q Now, Poctor, before I ask you aboul that test result,
how was he doing clinically as of that time and in the interim.

A It shows bilateral median nerve neuropathy.

Improving compared from the last study.

Q To what extent was it improving?

A Slightly. Slightly improving.

¢ and did you also conduct clinical examinations of him
during that time?

A Yes, 1 did.

Q And how was he? What were your findings, aside from
the test results?

A He still complained of having a lot of pain in both
his hands and his neck and his hands still go numb. He
complained of insomnia, difficult sleeping, and being
depressed.

His blecod pressure was elevated. He was taking
medication for his blood pressure, Norvasc, N-O-R-V-A-S-C.
Muscle power both his hands was again weak, four over five.

The neck and upper back revealed tenderness and spasm on
trigger points. Trigger points are areas of plnpointed
tenderness with a palpable nodule. They indicate muscie

scarring, muscle damage, and he was given Ultane, U~L-T-A-N-E,
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50 milligrams every six hours for pain and Pamelor for his
depression and for his sleep. And the nerve conduction study
was performed on that date.
o} Pid you perform further studies on him thereafter,
sir?
A Yes, sir, I did.
Q When was the next one?
A I did a neck sensory conduction study on June 19,
1998,
Q And do you have those test results right here?
B Yes, 1 do.
Q All right.
MR, WILLINGER: 1I'll offer them in evidence,
Your Honor.
THE COURT: 35 for identification.
MR. CAHILL: ©No obijection.
THE COURT: Any objection?
MR. McCREESH: No objection.
MR. RAVA: No objecticn.
THE CQURT: fThank you. 1It's admitted.
Q And what did those test results reveal, doctor?
A It showed that there was improving left median nerve
neuropathy when compared to the 1395 study, but it showed
worsening when it was compared to the study from 1997.

Q Worsening in what respect?
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A The amplitude was smaller. It's now five and tLhe
onset was 2.1 and the peak is 3.7. As you could see, the
difference between the onset and 2.1 and 3.7 is more than 1.0.
Normally, it should be from 2.1 to 3.1, 13It's 3.7, so it’'s
elevated, prolonged.

Q So that shows ~- Which nerve is that, sir?

A This is the left median nerve which is worsened. The
right median nerve shows progress,

Q and what was the rating on the right median nerve?

A 2.3 onset. Peak is 3.8. Again, abnormal. But the

amplitude was normal this time. It was 35 microvolts.

Q and that's on the right median nerve?

A Yes, sir.

Q What was the amplitude on the left median nerve?

A Five. Remember, anything less than ten is abnormal.

Five is clearly abnormal.

Q And how is he getting along clinlically as of that
date?

A As of June of 1998, he has no feeling at the tip of
his fingers, both hands. He gets neck pain. [t hurts, He's
unable to work. He's been wearing his wrist splints and he's
going to 2@ Doctor Szulk for pain management. Both hands are
stijl tender and still shows the weakness.

Q And what was the extent of his treatment at that

time, other than what you've just described in your last
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answer? Was he still on medication?

A Yes, sir, still on medication.

Q And do you have a record of what medication that was?
A The Ultane and the Pamelor.

Q What's Pamelor?

A It's used for depression and for sleep.

Q Now, did you thereafter conduct further studies of

Carl Varriale after that date, sir?

A Yas, sir.

Q And what was the next one?

A The next sensory conduction study was performed on
September 25, 1998 three months later?

Q and do you have those test results here?

A Yes.

MR. WILLINGER: 2And I'll offer them in evidence.
A It showed --

Q Well, before I'll offer it in evidence, first,
Doctor -~

THE COURT: Plaintiff's 36. Let’'s take a
five-minute break.

{WHEREUPON, the jury exits the courtroom and the
following proceedings takes place before the Court as
follows, after which a recess is taken)

THE COURT: That last document can be admitted?

MR. CAHILL: Yes.
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MR, RAVA: Yes.

THE CCOURT: Plaintiff's Exhibit 36 is admitted.

CQOURT OFFICER: Are we ready, Judge?

(WHEREUPON, the jury returned to the jury box
and the following proceedings takes place before the Court
and jury as follows:)

THE COURT: Counsel?

o} Doctor, we were up to the nexve conduction studies

that were done on September 25, '98. Do you have that up

there?
THE COURT: I think it's floating around over
there.
COURT OFFICER: It's been marked, Judge, 36.
0 Tell us what those results were?
a First of all, the first thing you see abnormal is the

left ulpnar amplitude. Its eight. 1It's under ten. And the
onset to peak for the left ulnar is normal; however, the left
median onset to peak is again more than 1.0. That's abnormal.
It's also abnormal.

Q I'm sorxry. Could you give us that abnormal again.
Some of us are trying to write this down. If you could be a
little slower.

A Left median onset to peak ratio is again abnormal.
The same holds true for the right-sided median and right ulnar.

The onset to peak again is abnormal. It's more than 1.0,
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9] Now, with respect to the previous test that you did
in June, was there any change?

A Yes. It showed improving left median neuropathy when
compared to the study of June 19, 19%98. However, the mild left
nlinar nerve ncuropathy still persists and now it has slightly
worsened when compared to the prior study of June of '98B. So
some nerves are improving. Some are worsening. That's what's
happening right now. Some are improving, some are worsening
but so far all of them still remain abnormal.

Q Okay. Do you have an opinion, Doctor, with
reasonable medical probability as to what would cause or what
did cause some to improve and some to worsen?

A Well, he's taking the anti-inflammatory medication.
He's getting the physical therapy. That's helping the nexrve

also. WNerves do regenerate, the peripheral nerves, to some

degree.

0 Mow, did you do further testing of this patient
thereafter?

a Yes, sir.

Q And when was the next time you saw him?

A Well, the next time I did a nerve conduction was

February 1, 2000.
Q Okay. Did you see him in the interim?
A Yes, sir, I did.

o] And over how many occasions did you see him between




10
13
12
13
14
15
16
17
is
19
20
21
22
23

24

DR. GUY - PLAINTIFF - DIRECT 492

those two days, September '98 and February 200072

A About three, four times.

Q And what was his course during that period of time?

A As of 2-1-2000, he's complaining of increased neck
pain with radiation down the left upper extremity. He's
complaining of increased hand pain with numbness and tingling.
He's been seeing Dr. Isaac Cohen as well.

On physical examination, the hands reveals a

positive Tinel sign, both wrists. That's the tapping over the

median nerve which was positive. The muscle -- Slightly more

strong. It's now four plus over five.

In the beginning it was four minus over five.

Next is four over five. Now it's four plus over five, so it's
gotten two grades stronger from all the therapy and all the

home exercises that he's been doing.

Sensation is still diminished to pinprick and
touch, the first three fingers of both his hands. The neck
reveals tenderness, spasm, trigger points, one half of lateral
flexion. That's bending to left and right sides. And then the
nerve conduction study was performed on 2-1-2000.

Q and do you have those test results here?
A Yes, sir, I do.

Q All right.

MR. WILLINGER: 1I'll offer them in evidence.

THE CQURT: 37 for identification.
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MR. CAHILL: Wo objection.
THE COURT: Counsel?

MR, McCREESH: No objection.
MR. RAVA: No objection.

THE COURT: It's admitted.

COURT QFFICER: Plaintiff's 37 in evidence. So

marked.

Q

A

And, Doctor, tell us what those studies reveal?

Again, it showed persistent peripheral neuropathy.

The left median and the left ulnar nerves were improving when

compared to the prior study of September of '98.

Q

(o s - 2

Aand did you take tests thereafter, Doctor?
Yes, sir.

What were those last tests you took?

‘Phe last test 1 took was December 8 of 2000,

Do you have those test results here?

Yes.

All right.
MR. WILLINGER: 1I'll offer them in evidence.
THE COURT: Plaintifi’'s 38 for identification.
MR. CAHILL: No objection.
THE COURT: Counsel?
MR. McCREESH: No objection.
MR. RAVA: No objection.

THE. COURT: It's admitted. Thank you.
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COURT OFFICER: So marked.
Q Tell us what those test results revealed?
A Yes, sir. As we look at the median motor study, we

see that the amplitude for the right ulnar is six. Again,
normally it's ten or above. 8ix is teoo small. It's abnormal.

The amplitude for the left ulnar motor is four.
#hat's normal, again, is ten or bigger. The peak ratio from
onset to peak for the left median is abnormal. Onset is 1.9.
The peak is 3.9. S0 instead of being 1.0 difference, it's 2.0
édifference, twice abnormal.

S0 this shows that there is persistent
peripheral neuropathy. The right ulnar and the left median
neuropathy is worse when compared to the prior study of
2-1-2000.

Q Sc looking at the picture for this study compared to
the previous one done on February 1, 2000, to what extent ~- is
ihe either unchanged, better or worse?

p:\ It showed that the peripheral neuropathy has always
lpersisted. It has never disappeared. From 1393 to 2000, seven
yeacs, approximately, later, it has never disappeared.

In the medical field, anything that lasts for
’more than 12 months is considered permanent. However, some
nerves are getting better. Som& nerves are getting worse, such
as the median -- ulnar but as of December 2000, the ulnar and

the median have shown worsening when compared to the prior
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study of ten months ago.
Q Okay. Now, Doctor, with respect to the EMG studies,

T believe you performed those studies on two occasions; is that

correct?
A On two occasions?
Q The FEMG studies in the past,
A You mean the nerve --
Q I'm sorry, no. I'm talking about the ~- not the

nerve conducticn test. The electromyography part,

A Yes. That's correct.

o Okay. On two occasions?

A Yes, sir.

(9] Is there any reason why it was not repeated after the

last occcasion?

A Medically, it was not indicated, because once you
find the abnormality, the cervical radiculopathy, the nerve
roots do not improve once they're abnormal. I[t's the
peripheral nerve that can improve. That's why you follow that,
net the nerve root.

And the needle EMG is a very, very painful test.
You have -- You're sticking a needle into various muscles in
the patient's arm, You have to probe it around ten times each
direction. That's one muscle, two, three, four, and then four
more on each side, four, eight, and that's 12 different

muscles. And you have to go ten different directions each
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time, It's not a pleasant test. It's not like an EKG where
you just put clectrodes on. This is a painful invasive test.

0 Was 12-8 of 2000 the last time that you saw Mr.

Varriale?
A Yes, sir.
Q And aside from the test that we discussed, how was he

doing clinically otherwise?

a As of 12-8-2000, he still has bilateral wrist pain.
He still has numbness and tingling. On physical examination,
there is negative Tinel sign. Now it's improved. The Tinel
sign is gone. The phalanx test is negative. That's another
test to check nerve problems in the wrist. That was negative.

Now, muscle power, again, is slightly weaker
than before. Now it's four minus over five on both sides.
Sensation remains decreased to pinprick and touch. Both hands,
all five fingers, beth sides.

0 What was your ultimate diagnosis in this case?

A He has peripheral neuropathy both hands due to
electric shock trauma., He has left sided C-6 cervical
radiculopathy and that's basically it.

Q and do you have an opinion whether or not these

conditions ~- these injuries are permanent or not?

a Yes, sir. They're permanent for many reasons.
Q Give us the reasons.
A The history gives you 70 percent of the working
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diagnosis, the physical exam gives you the other 10 percent.
That's 80 percent. The other 20 percent is confirmed by your
objective testing like the nerve conduction studies.

As I explained earlier, in the medical field,
anything that lasts -- persists for more than 12 months is
considered permanent. This has lasted more than approximately
seven years. This is most definitely permanent.

Q And do you have an opinion with reasonable medical
probability as to his prognosis?

A He's left with a permanent disability to both his
hands and as working with the hands that requires find
dexterity such as construction, carpentry, electrical work,
he's permanently and totally disabled for that type of a job.

Q Now, Doctor, I want you to assume that unbeknownst to
Mr. Varriale, that certain videotapes of films were ~-
surveillance films were taken,

One was taken, I believe, 4-18 of '96 and
another one was takan on June 28 or 29 of '99, In the June of
1999 videotape, he's seen removing two packages which turns out
to be folding tables from the rear of his station wagon,
sliding them out and in each hand carrying them. And I think
they're about -~ he's testified that they weigh somewhere
around 13 or 1% pounds each one, and it's approximately three
by three, in a square, each one. He's seen walking a distance

of approximately 20 feet into a store and that's the end of iL.
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That's on one videotape.

Another videotape, the one that was done in
April -~ April 18 of 1996 shows him cleaning his car over a
period of 25 minutes, a half hour, however long it was, whereby
he is in different pesitions. He's kneeling down at onhe point
in the driveway. He's got the door open and he's reaching in
cleaning the interior of the car, the seat apparently. He's
also using & vacuum cleaner. The vacuum cleaner has a canister
on the outside of the car. He's got the hose inside the car
and he's vacuuming on the inside of the car.

Another point in time when he's doing this he
seems to be squatting as well, squatting or Kneeling on
different occasions during this 25 minute, half hour period of
time.

On another occasion he's seen cleaning the floor
mats. He takes it out of the car and he beats it with some
kind of a brush or something. He gives it about 10 or 12
whacks, whatever it is, and then he slaps it a few times with
his bare hand and he's seen doing that as well with several of
the mats and apparently he's taking one of them and whacking it
up against the pole of some kind,

Now, do you have an opinion from the activities
that I've described in this videotape whether that is in any
way inconsistent with the injuries which you've diagnosed and

the disability which you've evaluated him at?
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A Your answer is no, for very good reason.
Q Tell us why not.
A First of all, in order for him to grab something, as

long as you have muscle strength of three plus over five, vyou
can grab something. You can hold it and you could work with
your hands. All you need is a muscle strength of three plus
over five. He's always had that. The weakest has been —-- was
four minus over five and on somé occasions his musc¢le strength
even went up to four plus over five. So that is not
inconsistent.

The nerve conduction studies has always shown
persistent peripheral neuropathy. Some areas of improvement,
some areas are worsening but it was always shown persistent
neuropathy and the latest one showed worsening so that is not
inconsistent with what he's doing,

In fact, you want to work with the hands. You
want to squeeze the silly puddy and the pink ball. If you
don't, your muscles become weak. It atrophies. If you don't
use your hands, the muscle weakens at a rate of one to
three percent per day. After 30 days, you would have lost
60 percent of your muscle strength, so he has to work. He
shonld maintain doing his normal daily living.

However, working in construction and carpentry
is contraindicated for him because it then becomes repetitive,

eight hours per day of holding things, banging with nails. He
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could harm himself, He could damage a product or a combination
of both. Then it becomes an unsafe environment to his health.
Q Okay. Thank you.

MR. WILLINGER: I have nothing further.

MR. CAHILL: Can we look at the doctor's file.

MR. RAVA: HWe need to look at the doctor's file.

THE COURT: Sure. I'm going to excuse the jury
for ten minutes,

{WHEREUPON, the jury exits the courtroom and a
brief recess is taken, after which the jury returned to
the jury box and the fellowing proceedings takes place
before the Court and jury as follows:)

COURT OFFICER: Jury entering.

THE COURT: Counsel? Any inguliry, sir.

CROSS-EXAMINATION

BY MR. RAVA:

Q Good afterncon, Doctor Guy. You did indicate that
you were receiving compensation for being here today. How much
are you receiving?

A My fee for cancelling my patients and my other
commitments to be here 3,000 for half a day, 1,000 for pretrial
preparation to discuss the case with Mr. Warren and to review
my records, so altogether 4,000,

Q And have you been paid any other monies by

plaintiff's counsel for reviewing anything in this matter?
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& No, sir.
9] And you indicated that you testified before, correct?
A Yes, sir.
Q And in those cases that you've testified, what

percentage of those are for defendants and what percentage of
those are for plaintiffz

A T would say the vast majority, 98 percent plus, was
for my patients, plaintiffs.

Q Now, sir, with respect to Mr. Varriale, you said you
did muscle power testing. How did you do that?

A Manual muscle pewer testing. The standard muscle
power test.

Q How is that performed?

A It depends on what muscle you're testing. If you're
testing the upper extremity, you exert maximum resistance to
the sheoulder and you split any difference from side to side.

If you're checking for the hand, the wrist, the
wrist extension, you exert maximum resistance to see if he
could withstand it. 1If he could not withstand it, then you
labiel according to what's abnormal.

If the patient can lift their wrist against
gravity, that's at three over five. If they can go against
gravity but tolerate some resistance, that's three plus over
five. Five over five is perfect. Slightly less is five minus

over f£ive. For less than that is four plus over five. Then
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it's four over five, four minus over five, so on and so forth.

Q Your testing Mr. Varriale you tested the wrist; is
that coxrrect?

A I tested all the muscles in his body, especially the
upper extremity, the wrist and the hand brake.

Q There is a subjective component of that test, isn't
that correct, as far as the patient applying pressure against
resistance?

A It's not subjective because you are feeling and
watching the muscle contract for it to be a valid test. 1It's
objective test.

Q And you can feel exactly what the patient is doing

inside of himself as far as the effort that he's exerting?

A You could tell if a person is not giving a forceful
effort.
Q Okay. Now, Doctor, you noted initially in the muscle

power testing of four negative slash five, correct?

a Yes, sir.

Q And then is it fair to say that that then improved
through time to a four over five; is that correct?

A Even better. Four plus over five.

G And then as of February of 2000, it improved to four
plus over five, correct?

A Yes, sir.

o} So would you agree that between November of 1993 and
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February of 2000 there was an improvement in the muscle power
exhibited by your patient?

A Up until that time, yes, but as of December --

0 8ir, just -- I'd like -- just like -~

A Yes, sir. That's correct.

Q Thank you, sir.

A You're welcome.
CROSS-EXAMINATICN

BT MR. CAHILL:

Q Good afternoon, Doctor.
A Good afternoon, sir.
Q Now, Doctor, you've indicated that you've got three

offices, I believe, and you mentioned Gramercy Park and
Jericho. Where is the third one?

A Maimonides Hospital Center.

Q And with regard to your testimony in court, how many
times have you testified within the last five years?

A I can’'t give you within the last five years. In my
15-year career as a physician, I've testified approximately 125

times, slightly less, slightly more.

Q Okay. And you charge the same fee for each time you
testify?

A Yes, sir.

Q And have there aiso been occasions when you have

charged a fee for reviewing records and consulting with
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plaintiff's attorneys bur you haven't had fo go to court to

testify?
A On some rare occ¢asions, yes.
Q Rare occasions?
A Yes.
0 When you say "rare," how rare?
A Rare means rare. Less than —-
Q Within the last year, how many times?
A I can't give you an exact number. I have no way of

knowing.

Q Now, Doctor, if you would look at your records for

the EMG study of 3-29-94, [ pulled it out so that you could --
A Yes, sir, I see it.
MR. CAHILL: 1I'd ask that that be marked as

Defendant's exhibit.

MR, WILLINGER: 1 think it's in evidence

al ready.

MR. CAHILL: WNo. The 3-29-94 is not in
evidence.

THE COURT: Defendant B for identification.

MR, WILLINGER: ©No objection.

THE COURT: 1It's admitted.

MR, CARHILL: I move it into evidence then, Your
Hounor,
Q Doctor, was that the first EMG that you conducted of
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fthis plaintiff?

Yes, sir.

Now, I'd like you to read what it says under the

conclusion section?

fes.

Read that out loud.

"No radiculopathy. No neuropathy.”
No radiculopathy. No neuropathy?
Yes, sir.

Okay. Thank you. Now, there's also a document in

your records that's entitled "Hand/Upper Extremity Functional

{Capabilities.” Would you pull that out. That should be up at

Yes, sir, I have it.
Okay. ©Now, I think that's connected with some

Would you locok through that and just pull

out what relates to the Hand/Upper Extremity Functional

Capabilities.

Right here.

And is there a second page? Look at the back page.

The second page. Look at the back page of the group of --

This 1s unrelated to this.
Look at the back page, the last page.
Ckay. All right.

Ang does that go with the Hand/Upper Extremity
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Functional Capabilities?

A Yes, sir, it does.

Q All right. And does your signature appear on that
second page?

A It does.

0 And that is dated June -~ January 6, 199672

A Yes, sir.

0 Okay. Now, what does that refer to that Hand/Upper
Extremity Functicnal Capability?

A What the patient is able to do. What his ability of
performing, what tasks, what his limits and impairments are,
18] Okay. And is that a record of a test that you

performed?
A Yes, sir.
MR. CAHILL: I'd ask that be marked as an
exhibit, and 1 move it into evidence.
THE COURT: Defendants C.
MR. WILLINGER: There's no objection.
THE COURT: It's admitted.
Q Doctor, how did you conduct that test?
A Manual muscle power testing. Manual evaluation.
Q In other words, what you indicated when you were
being questioned by Mr. Rava about exerting pressure against
the wrist --

A Yes, sir.
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Q -- on the other parts of the body?
A Yes, sir.
Q Now, Doctor, there Is a subjective component to that,

isn't there?

A To manual muscle power testing?
Yes.
P\ There is & subjective component cnly te the sense

that if you are not a traimed clinician, but if you've been

doing this for 15 years and you teach this stuff and if you
feel someone is not giving you maximum resistance you will
know.

Q Okay. So by your 15 years experience and the number
of patients that you've seen, you've developed a sense for when
somebody is not exerting maximum effort, correct?

A Yes, sir.
Q Okay. And a doctor who has been doing this for 20

fyears or 30 years would also presumably have the same sense,

correct?

A Sure. Yes.
Q Okay. So it is to some extent possible that a
patient -- this is just in geperal ~- is not exerting maximum

effort when you're doing this test, correct?
A Is it possible, yes. It's possible.
Q All right. And also to some extent, Doctor, there is

a subjective component on your part because you're using your
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own sense, your ouwn internal calibration, to determine how much
effort is heing exerted, correct?

A Once you say subjective on my part, that's where I
have to stop you. T have to explain to you. 1 know what five
over five is. I know what four plus over five is. 1 also know
what's weak and what's normal. Okay. Clearly -- Clearly --
You can label anything you want. Clearly it's been weak
throughout his examinations. Some examinations it's been
stronger than others. Some it's been less, but it has always
remained weaker than normal.

MR, CAHILL: Your Honor, I move to strike the
nonresponsive portions of his answer, and I ask that he be
directed to answer the guestion.

MR. WILLINGER: I think he did, Judge.

MR, CAHILL: The question is simply whether
there is a subjective component on behalf of the doctor
who is doing the examination.

THE COURT: Counsel's motion is going to have to
be granted. Do you wish to modify your response, Doctor?

THE WITNESS: If you say is my examination of a
muscle -- manual muscle power testing subjective, it can
be subjective to some degree, but on this patient's over
all evaluation it has always been abnormal no matter what
criteria you use.

MR. CAHILL: Move to strike -~
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MR. MCCREESH: Move to strike.
MR. CAHILL: -- the nonresponsive portions of
the answer.
MR. RAVA: Move to strike.
THE COURT: Granted.
MR. CAHILL: Thank you, Your Honor.
e} Doctor, please let's understand each other. I'm not
trying to impugn your experience or your ability to determine
what you believe is normal and what is abnormal. I'm simply

saying -- You're a human being, Correct?

A Yes, I'm a human being, vyes.

0 Okay. Thank you. S0 you're not a machine, correct?
A No. I'm not a machine.

Q All right, So your response to any of these tests

may have some slight variations in it, correct?
A I'l1l go along with that,
Q All right. When you examined Mr. Varriale's grip

strength, how did you do that?

A Manually I asked him to squeeze --
Q Ckay.
A -- his hands tight and if I couldn't feel maximum

squeéze resistance, then obviously I record the abnormality.
The first visit he wasn't able to even make a complete fist.
Q Okay.

MR. CAHILL: Move to strike the nonresponsive
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portions of the answer.
THE WITNESS: I will answer your questions.
THE COURT: Granted.
Q Doctor, can you pléésé just answer my questions?
A Yes. Yes.
Q Okay. Now, when you do these tests, the grip
strength test, what do you de? You put your fingers out and

you ask the patient te grip it, correct?

A Yes. That's correct.

o] Okay. Yow, is there such a thing as a dynamometer?
A There is.

g And there's one that's called a Jamar dynamometer?
A I'm not familiar with a Jamar dynamometer.

But you're familiar with dynamometers in general?

Yes.

© M0

And that's a machine that actually measures on a
scale the amount of strength -- the grip strength of a patient,
corxect?

A Yes.

Q And you didn't use that with Mr. Varriale ~--

A I did not,.

Q -~ correct? Even though on the bottom of that page
Hand/Upper Extremity Functional Capabilities it says
dynamameter strength?

A It says thalt, yes.
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Q Okay. ‘But you did not use a dynamometer, correct?
A No. If I had used a dynamometer, then the number --
I'm sorry.
MR. WILLINGER: He doesn't want to hear that.
He's not interested in that. T might be but he's not.
Q I'm not interested in what might have happened. 1I'm
interested in what you did, doctor.

A Ckay.

0 That's all. Now, back in January of '96, Doctor, I'm

going to refer you to that first page of that exhibit, that's
Exhibit ¢, and under item number three where it says "carry at
side,™ Mr. varriale told you that he could not carry more than
five pounds occasionally:; is that correct?

A That's correct.

Q And going down a little bit that he told you that he

t

Lcould manipulate medium sized objects but only with

?difficulty --

E 72 Correct.

| Q -- correct?
A Yes.

|
i Q All right. And he told you that he couldn't 1lift
‘over head at all?

! A No, It's not affected. Reaching over head is not

affected.

Q Reaching over head is not affected?
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A The way that question is -- He can lift over head.
Lifting cover head or reaching over head is not affected, not at

all. There'’s no impaircment.

Q There's no impairment?
A There's no impairment.
Q Well, wouldn't no impairment be no restrictions?

A That's the way I took it and lifting over head
there's no impairment.

Q Okay. So on this form where -- on item number one
the guestion is can he reach over head., What's checked off on

both the right side and the left side is "not at all."

A Means that it's not affected, There's no --

Q It means there's no restrictions?

A No restrictions.

Q And then likewise on item number two where it says

1ift over head and on both the right and the left what's
checked off is not at all. That means no restriction also?

A No restrictions, yes.

Q Okay. Similarly, on the next page, go to the next
page, item number six where it says "perform repetitive tasks"
and then there's subcategory shoulder, arm, wrist, etc., what's

checked off is “not at all.”

A No restriction.
Q And that means no restriction?
1 No restriction.
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Q Okay. Now, you indicated on at least some of his
visits you found positive Tinel signs?

A Yes, sir.

Q The tapping of the wrist?

A Right.

Q Now, isn't it true that a Tinel sign could indicate
healing of the nerves?

A No, sir.

Q That's not true? A Tinel sign does not indicate
healing of the nerves?

A It does not indicate that.

Q And so -~

A Just --

o] So if Doctor Cohen in and testified yesterday that a
positive Tinel sign indicates that there's some healing of the

nerve he's mistaken, correct?
MR. WILLINGER: Objection. No such testimony.
MR. CAHILL: There was.
MR. WILLINGER: I don't remember it,
MR. CAHILL: And it's the jury's recollection,
THE COURT: Overruled.
THE WITNESS: I respectfully disagree.

Q Okay. Thank you. And in any event, by your last
viglt there was negative Tinel sign, correct?

A That is correct.

T T
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Q So that indicated that there had been some healing?
A Yes, sir. Yes.
Q And you also mentioned that -- this is on the

December 8, 2000 visit -- there was a negative phalanx sign?
What is phalanx sign?

A Compression of the wrist like so. It's a very
nonspecific test, so is the Tinel sign. 1It's a nonspecific
test, so it's not -- If you have it or don't have it, it
deesn't mean that the condition exists or doesn't exist.

MR. CAHILL: Move to strike as nonresponsive.
MR. WILLINGER: That's what he asked him.

MR. CARILL: No. I didn't ask him --

THE COURT: Granted.

Q Doctor, I asked you what is a phalanx sign?

A Phalanx sign is a test. It's a nonspecific test that
checks to see if there's any median nerve compression at the
wrist.

0 Okay. So it's a test for median nerve compression at
the wrist, correct?

A Yes.

Q Simple.

A Okay. All right.

MR. WILLINGER: D¢ we need his comments, Judge?

MR. CAHILL: Well, we had your comments, counsel

$O -—-
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THE COURT: All right. Enough. Thank you.

0] Doctor, how many needle EMG's did you perform on Mr.
Varriale?
A Twao.

Q Two?

A Yes.

Q The first one was that one on March 29 of '84?
A That is correct,

Q The other tests that you were talking about the morc
frequent tests -- more recently they were the nerve conduction
studies?

A No. I believe there was another full needle EMG in
'95. I believe that's in someonhe's possession.

Q That's the July of ;95 test?

A I believe that's correct.

Q But after July of '35 all the tests you've done are
nerve conduction studies?

A Yes, sir.

Q Now, since the nerve conduction studies don't involve
needles, what do they involve?

A Shocking the nerve with a electrical stimulator
probe.

0 Okay. Now, what kind of probe is it? Like a patch
or what is it?

A It's a two-prong probe that you stimulate the nerve




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

DR. GUY ~ DEFENSE (McCREESH) - CROss 216

proximally and distally in the wrist itself, two prongs like

this (Indicating).

Q And you're indicating two fingers?

A Right.

Q and now that is not an invasive test?
2 That is not an invasive test.

Q You don't break the skin?

A No.

Q Okay. Thank you, Doctor.

MR. CABILL: I have no further questions.
THE COURT: Thank you. Counsel?
CROSS-EXAMINATION

BY MR. McCREESH:

Q Goog afternoon, Doctor. I just have a couple more
qguestions for you. Shortly after you first started treating
Mr. Varriale you prescribed wrist splints for him, correct?

a I may have.

Q Did he start wearing the wrist splints sometime in
19937

A I believe he did.

Q I'd 1ike to refer you to, I believe, what's in
evidence as Defendant's Exhibit C, the fland/Upper Extremity
Functional Capabilities.

A Okay.

Q Go to page two, ltem number nine.
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A Yes.

o) Ail right. That item says pain location,

A Okay.

Q And you checked off both right and left continuous?
A Right.

Q Does that indicate to you that Mr. Varriale told you

that he was in continuous pain?
A Yes.
Q Okay.
MR. McCREESH: I have no further questions.
MR. WILLINGER: Two very short gquestions.
REDIRECT EXAMINATION
BY MR. WILLINGER:

Q Counsel asked you for the muscle testing =~ the
muscle power testing in February of 2000, You also performed
one in December of 2000 which you had started to talk about.
You were cut off. What was the result of the muscle testing
test December of 2040.

A That showed a slight regression to four minus over
five as opposed to four plus over five.

Q Okay. Now this dynamometer, did you nhot use one?
Tell us the reason why.

A T did not have a dynamometer at that time. The
dynamomcter for that we have is attached to a heavy computer

that it has to be operared by the physical therapist. [ just
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simply did not use it for the simple diagnosis and treatment.

Manual muscle power testing is the standard of care throughout

the nation. You don't have to use a dynamometer.

MR. WILLINGER: I have nothing further.

THE COURT: Thank you. Any additional inguiry,

counsel?
MR. RAVA: [ have nothing, Your Honor.
RECROSS~EXAMINATION
BY MR. CAHILL:
Q Doctor, in fact, in testing Mr. Varriale's grip
strength, you never used a dynamometer?

A That's correct.

Q Okay. And there are other dynamometers that are not

attached to heavy computers --

A There are.
Q -— correct?
A There are.

Q All right. BAnd they're standard in use in the field,

correct?
A They can be used, vyes.
Q Thank you.
MR, McCREESH: I have nothing.

MR. WILLINGER: UHNothing further.

THE COURT: Okay. Thank you much, You may step

down. This is time for our lunch break. 2:30, counsel?




A=, oo

10
11
12
13
14
15
16
17
18
18
20
21
22

23

25

DR. GUY - DEFENSE (CAHTLL} - RECROSS 12

MR. WILLINGER: That's fine with me, Judge.
THE COURT: Very good. 2:30 it is. See you
then.
(WHEREUPON, a lunch recess is taken)
(END OF EXCERPT)
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