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THE COURT OFFICER: Al rise. Jury entering.
(Wher eupon, the jury enters the courtroom)
THE COURT: Pl ease be seated.
Good norning, Ladies and gentlenen of the jury.
THE JURY: Good norni ng
THE COURT: |'mgoing to apol ogize for the wait.
However, there are sone matters | had preschedul ed prior to
this trial. They are matters of sensitivity. Sone | was
able to adjourn; sone | could not. And those that | could
not, | really had to hear themout, and that's what
happened this norning. |t may happen throughout the tria
a couple nore times. So I'mletting you know ahead of
time. And that's why | tell you a little later, but they
extend and that's beyond ny control, all right.
But we are ready to get started.
M. Proner, you want to call your next w tness.
MR. PRONER: Call to the wi tness stand,
Dr. Jennifer Sol omon, MD.
THE COURT: |s she here?
MR. PRONER: She's out in the hallway.
THE COURT OFFI CER  Renmi n standi ng.
JENNI FER SOLOMON M D a wtness
called on behalf of the plaintiff after having
been first duly sworn and took the w tness

stand and testified as foll ows:
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THE COURT OFFI CER:  You may be seat ed.
In a loud clear voice, please state your nane,
wor k address, and profession for the record.
THE W TNESS:  Sure.
Jennifer Salomon, MD. | work at 62 East
88th Street, New York, New York 10128. | ama pain
managenent specialist. | amboard certified physiatrist.
Move your chair closer to the mc. Try to speak
right into the mc.
Thank you.
THE COURT: You may inquire, Counsel.
MR. PRONER: Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MR PRONER
Q Good norning, Dr. Sol onon.
Are you a doctor licensed to practice medicine in the
State of New York?
A Yes, | am
Q And are you board certified in physical medicine in

rehabilitation?

A Yes, | am

Q And you and | have nmet before, correct?

A Yes, we have.

Q How di d you and | neet?

A We actually met when you were getting a procedure done
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on your shoul der.

Q Ckay. Have you ever testified for nme before?

A No, | have not.

Q Doctor, what is the field of physical medicine in
rehabilitation?

A It specializes in nuscul oskeletal issues and injuries,
as well as disabilities.

Q And, Doctor, you attended nedical school ?

A | did.

Q And could you tell the jury about your education and
post graduate training?

A Sure.

| did my undergraduate at Union College in Upstate

New York; then |I went to Downstate Medical School. From
Downstate | did my internship at St. Vincent's Medical Center
And fromthere | went to UVMDNJ Kessler, which is a
rehabilitation specialty program And fromthere I did ny
fell owship at Hospital for Specialty Surgery, where | continued
my career for over 20 years.

Q And you had occasion to treat people recovering from
i njury?

A Yes, | do.

Q Appr oxi mat el y how many patients have you treated
recovering frominjury?

A During my 20 years at HSS, | saw over 30 patients a
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day, all who had some type of injury. Mostly nuscul oskel etal,
spinal injuries. 1've been in practice for over 20 years. And
since HSS, |'ve been in a specialty practice nore with
regenerative nedicine, but still treating patients with traumatic

or nuscul oskeletal injuries, spinal injuries.

Q And do you evaluate -- does your work include
eval uating patients with traumatic injuries and creating life
care plans with individuals with long-termdisabilities?

A Yes.

' ve done independent medical exam nations since the

start of my career over 20 years ago. And then approxinmately 15
years ago, | started to do sone |life care planning.

Q What is a life care plan?

A Alife care plan is a report reviewng patient's
medi cal records froma date and time and coming up with a
detailed report of what potential nedical needs may be incurred
in the future, given their diagnosis, given their treatment from
their providing physicians.

Q Approxi mately, how many |ife care plans have you
prepared for patients?

A Hundr eds.

MR. PRONER:  Your Honor, | would |ike the Court
to recognize the witness as an expert in the field of
physi cal nmedicine and rehabilitation and life care planning

and her testinony be accepted as expert testinony.
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MR. CALABRESE: No objection, Your Honor.
MS. BUHOLTZ: No objection
THE COURT: So qualified.

Q Doctor, referring your attention to
Honori o Rosario-Silverio, did there come a tine that he was
referred by nmy office for an evaluation by you for a life care
pl an?

A Yes, he was.

Q And what was the purpose of that referral and the
eval uati on?

A The purpose of the referral and evaluation was to cone
up with a detailed report summarizing nedical care and
eval uations that were provided fromthe date of injury of
Cctober 14, 2017, and conme up with a detailed report explaining
and estimating the potential |ife cost of medical.

Q And, Doctor, what were the questions that you focused
on during your eval uation?

A | focused on the potential capacity in ternms of what
the nedical needs may be, what -- M. Rosario's ability to
performactivities of daily living. Does he require help or
assi stance, and what level of treatnent and services, equipment
may be needed in the future.

Q And in making a life care plan, did you have to make
|ife care planning assunptions?

A Yes.
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You base |life care plans on rehabilitation standards
of care and what diagnosis -- how this progress -- given a
certain injury or issue, how they progress over tine.

Al so, assune the cost of living or the cost of care on
the day that the report is made. It doesn't take into
consideration any inflation or any other economc variables. It
does also take into consideration the individual's ability to
performtheir own activities or what kind of help they may need
in the future given their injuries.

Q And can you explain to the jury the life care planning
eval uati on process?
A Sure.

| received all the nmedical records through your
office. And when | received those medical records, | go through
themin detail and summarize what | believe, based on standard
of care, to be the pertinent details regarding the specific
cases.

It's usually a four-part process. | go through a
background to understand the patients or the injured previous
medi cal history, what their capacity was, what their -- they
like to do, their standard of living, how they function. Also,
their physical and maybe psychol ogi cal or other mental diagnosis
that are given by their providing physicians.

Once | develop an outline, | then go, and based on

standard of care criteria what potentially nay be needed in the
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future

| al so, based on where a patient or a client |ives,
| ook up standard average nedical cost of a procedure or a care.
And that goes into a nedical table based upon the patient's
potential |ifespan, what their potential |ifespan can be, given
the fact that they're going to live an average normal |ifespan

Q Did you get sone background information about
Honori o Rosario-Silverio?

A | did.

Q What did you find rel evant?

A He was a very pleasant man. He inmgrated to the
United States in 2003. He's narried and resides with his
children and wife. He does not snmoke. He denies any consunption
of al cohol, and denied any recreational drugs.

Q Did he have any preexisting nedical condition prior to
Cct ober 14, 201772

A None, that were listed in any of his medical records.

Q And what were his physical conplaints at the tinme of
your eval uation?

A Neck, | ow back pain, left shoulder pain and right knee
pain, as well as headaches and nenory | oss.

Q Was he having difficulty with the activities of daily
l'i ving?

A Yes, including daily hygiene, |ike taking a shower,

getting dressed. He was having difficulty with exercising,

MC- A
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sl eeping, clinmbing stairs. Everyday activities |ike grocery
shoppi ng and providing for hinself.

Q Did he have enotional conplaints?

A He was anxious. He reported difficulty sleeping. Al so
frustration based upon his diagnosis of what he was goi ng
t hr ough.

Q And regarding his medical treatment at that time of
your eval uation, had he undergone any procedural or surgical
i ntervention?

A Yes.

According to the records he underwent renoval of a
foreign body in his left upper extremty Cctober 26, 2017.
On January 14th, he underwent |eft arthroscopic

shoul der surgery, and a clean out of his shoul der based upon
what they found. 1In the arthroscopic surgery, they cl eaned out
a tear that was there. And he underwent surgical fusion, which
is a neck surgery to fusion tw bones together, and that
occurred in March 23, 2022.

Q Was he on nedicine at the tine?

A He was on Cel ebrex, based upon the nedical records that
were given to ne.

Q Was he undergoi ng physical therapy?

A Yes, he was.

Q An what were his activities of daily living?

A

He conpl ai ned of increased pain with activities. He

MC- A
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had difficulties wth hygi ene, exercise, sleeping, grocery
shopping, clinmbing stairs, prolonged wal ki ng, standing,
concentrating.

Q Can you tell the jury the records that you revi ewed?

A Sur e.

| |ooked at -- 14 different records were provided to
me by -- the first one was Alan Go, MD. The other was Al pha 3T
MRl & Diagnostic |Imaging, a neuropsychiatrist, Dr. Etenmadi.
Citi Med Diagnostics, GtiMd Medical Client, Health Plus Surgery
Center Records, Integrative Specialty, which is an ambul atory
surgery center, Jacobi Medical records, Dr. Barbara Steele, NYC
Medi cal Neurol ogical Ofices, Optimal Health Acupuncture, Rye
Fam |y Practice, St. Joseph Hospital Surgicore Surgical Center
and the Back Institute.

Q What information did you obtain about the incident
causing the injury?

A Through the nmedical records | obtained that while he
was at work as a refrigerator technician, he was racking
refrigerator material up a platform The ranp becane very
slippery, and subsequently he fell on his left arm trying to
regai n bal ance.

MR. CALABRESE: Your Honor, just if, for the
record, that this witness is reading directly from her
report.

THE COURT: Do not read fromanything that is not

MC- A




© o0 ~N o o b~ w Nk

N N N N I N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ O w N -+ O

J. Solomon - Plaintiff - Direct

in evidence. You can refer to it, refresh your

recol | ection, and just | ook up again.
THE W TNESS: Ckay.
THE COURT:  Yes.

Q And of the clinical records reviewed from
Dr. Alan Go's records what information did you obtain?

A The initial consultation was October 25, 2017. He was
referred at that office visit to the emergency roomfor further
treatnent and were -- to renove the wound -- the foreign body in
the upper extremty.

Q And fromthe neuropsychiatrist, Dr. Etenadi,
approxi mately how many visits did he have with that psychiatrist
that you revi ewed?

A Approxi mately eight visits.

And was he on medication at that time?
Yes. He was on BuSpar, trazodone and nortriptyline.
Are you famliar with those medications?

| am

o » O » O

And what are those nedications?

A Those are antidepressants, as well as antianxiety
medi cation, as well as nedication that can be prescribed to help
wi th sl eeping.

Q And did you review the CitiMed records?

A | did.

Q And were those quite |engthy?

MC- A
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A Very | engt hy.

Basically, all the visits over the past three years
were mai nly nuscul oskel etal in nature. Some of them were
acupuncture, physical therapy, orthopedic evaluations by a
surgeon, as well as a physical medicine rehabilitation
speci alist as nyself.

Q And the Health Plus Surgery Center records, what did
that reveal, if anything, that was inportant to you?

A He underwent a |unbar epidural injection, which is
standard in treating lunbar radicul opathy or |ow back pain

Q And the Integrated Specialty Anbul atory Surgery
Center?

A That's where the shoul der surgery took place. And so
the surgical report fromthat facility was given to ne.

Q And Jacobi Medical Center?

A Where he was seen on the day of the slip and the fal
where they renoved the left objects out of the wound.

Q And what about Dr. Golzad's records, did you review
t hose?

A | did.

There is al most four years of records regarding
headaches and psychol ogi cal treatments and therapy.

Q Was he on nedicine there as well?
A Yes. Mainly Lexapro was the main nedication, as well

as gabapentin, which can be used for headaches, as well as
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depressi on, anxiety issues.
Q And you | ooked at Barbara Steels' records?
A | did.
There was a long narrative report summarizing all the
medi cal details.
Q And she testified in court yesterday.
She was the shoul der surgeon, correct?
A Yes.
Q And did you review records from New York Medical and
Neur ol ogi cal offices?
A | did. And that was done over three years for
posttraumati c brain issues and post-concussi on symptons.
Q And he al so had acupuncture records revi ewed?
A Correct. Over four years' worth
Q And Rye Family Practice?
A Those nedi cal records were really based on just
i nternal nedicine records of coming in with an allergic reaction
and having some issues with wound and was referred el sewhere.
Q St. Joseph's Hospital, did you review that?
A | did.
That's, again, another facility where part of the
wound was debrided and cl eaned out.
Q And Surgicore Surgical Center, was that reviewed?
A Yes.

That was the center where the patient had the cervical
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fusion.

Q And the doctor that did that?

A Dr. Paul Ratzker

Q Did he also go to the Back Institute?

Did you review those records?

A | did.

There was three years of nedical records regarding
neck pain and postop follow up regarding the neck surgery.

Q And he had radi ol ogi cal studies from Al pha 3T MR &
Di agnostic | nagi ng?

A Yes.

That was nmore for brain imaging and to help further
di agnose whet her there was a concussion or a TBl or traunatic
brain injury.

Q And did you get a chance to see what those studies
reveal ed?

A Those studi es sunmmarized and were consistent with a
traumatic brain injury.

Q And, Doctor, based on the review of the records and
your education and training, did you come up with a life care
pl an?

A | did.

Q And what was included in the life care plan?

A So what's included in the life care plan is potentia

medi cal cost that may be incurred in the future, including
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medi cations, followup visits wth a physician, diagnostics |ike
x-rays, MRIs, other tests that may be necessary in the future.

Al so, durable nedical goods |ike knee braces or neck
brace or other things that may be a need during the course of
the patient's lifespan with -- given these issues and injuries.

In addition, if there's any potential surgeries that
may incur or potential injections or treatments that nay al so be
needed in the future.

Also, in addition, given the fact that the diagnosis
of a traumatic brain injury, there's recomendations to undergo
further treatments for that condition, and that is also
sunmmarized in the life care plan.

Q Doctor, did you come up with a medical cost table with
line itens for the different providers and specialists and
met hodol ogi es and studies that M. Honorio Rosario-Silverio
woul d be needing as part of your eval uation?
A Yes, | did.
Q Would it help the jury to understand the life care
plan if we could show themthe nmedical cost table?
A Yes, it would be very hel pful
MR. PRONER:  Your Honor, | ask perm ssion to show
the jury the medical cost table for denonstrative purposes
and put themup on the screen.
THE COURT: You nay.
MR. PRONER.  Thank you.

MC- A
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M5. BUHOLTZ: Your Honor, has this been marked?

THE COURT: No. It's for denonstrative purposes
only. No one has asked me to mark it.

MR, PRONER: It's the same table in the report
t hat was exchanged.

MR. CALABRESE. Thank you.

MS. BUHOLTZ: WMy we have it marked, please?

THE COURT: You want to mark it?

M5. BUHOLTZ: Yes, please.

MR. CALABRESE: July 24, yes.

THE COURT: You have the original, Counsel?

MR. PRONER:  You know, | unfortunately -- can we
deemit marked. [I'Il bring the paper original

THE COURT: We'll deemit marked 23 for ID only,
for denonstrative purposes.

MR, PRONER  Yes.

(Plaintiff's Exhibit 23, Medical Cost Tabl e,
deemed marked for identification as of this date.)

(Wher eupon, an off-the-record discussion was

hel d.)

THE COURT: Jurors, rather than have you sit here
and wait, 1'mgoing to send you inside until they get it
wor ki ng. | apol ogi ze.

MR PRONER It's up. It's up
THE COURT: It's up now.
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Hold on. They don't have it.
You can put it to the witness and jurors now.
You can proceed.

Q I's this the nedical cost table that you prepared,
Doctor, for the projected cost of the patient, plaintiff, in
this case, Honorio Rosario-Silverio?

A | did.

Q Ckay. Let's start fromthe top

First item appears to be Cel ebrex --

Correct.

Q -- 200 mlligrans, and that's projected at $36 a year.

Can you tell the jury what that's for?

A Sure.

That's an antiinflammatory |like Advil, Mtrin, Al eve
in prescription strength. That's pretty nmuch a standard
antiinflammtory nedication used for pain.

Q And then you have got a lifetime span of 38 years.

Why do you use that nunber?

A So at the tine of the report the patient was 43 years
old. The job of alife care planner is to figure out estimated
lifetime span, how long the patient or the client nay live. And
those are based on standard charts that each state has.

There's many sources to utilize. | tend to utilize
the CDC because it includes all types of people, whether they

have an illness or non-illness. So you get a very average
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| i fespan that includes people who are sick and who are heal t hy
as well.

Q So that doesn't nean that he's going to live 38 years,
he might |ive nore, he might live less, but that's the nunber
you use based on standard average?

A Correct.

Q Based upon that annual cost of $36, you've got a
lifetime cost of alittle over $1,000, correct?

A Correct.

Q And that doesn't include the increased cost of
medi cati on or nedical treatnent over time?

A No, it does not.

Q That's just based on what it would cost today?

A It was based on the cost of the day that | did the
medi cal cost table, the date of the report.

Q And then the next line itemyou have orthopedi st,
twi ce annual ?

A Yes.

G ven the history of neck issues and shoul der issues,
on average the patient will probably need to see an orthopedi st
at least twice a year given his |ifespan

Q And the next itemyou have is a psychiatrist?

A Correct.

G ven the anxiety, the depression and diagnosis of a

post traumatic brain injury, a psychiatrist is going to be
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needed for continued services for nedication, potentia
medi cation use or potential episodes of anxiety, depression,
secondary to the condition that the client has undergone.

Q And then for oral surgeon, you got the lifetime cost
of zero?

A That line should be deleted. That was just in case --
if there was any injuries related to oral surgery, | included
oral surgeon.

But in this action that's not necessary.

Q That's why we've got zero.

Pai n managenent ?

A A pai n managenent specialist can be a physiatrist or a
pai n management specialist that comes from orthopedics or from
anest hesi a.

And it's usually somebody who nonitors their pain or
gi ves procedures including epidural injections or other types of
injections. So it's a-- it can be a subspecialty of
orthopedics and it just works on -- really focuses on pain and
trying to decrease pain and inprove function

Q Now you have a neurol ogi st ?

A Yes.

G ven the fact, again, with the traumatic brain
di agnosi s, seeing a neurologist is essential to nmonitor any
brain function or brain issues, including cognitive issues.

Q And then you've got chiropractic.

MC- A
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A In that case, at the tine before, the patient was only
seeing a physical therapist. So | did not include chiropractic
cost or acupuncture cost, as they were not really listed as
| ong-term potential treatnments that were going to be needed.

Q Psychot herapy you i ncl uded?

A | did, given the fact that there was anxiety and
depressi on, seeing another health care worker besides a
psychiatrist to help alleviate these synptons is standard of
care.

Q And for a TBI rehab program you have once annual
And 1'd like you to assune that Dr. Colzad said that that would
be sonet hing that he woul d need, ongoi ng.

So at once in alifetime [sic] that's pretty
conservative, wuld that be fair?

A That's a very conservative nunber. It's the m nimm
that the patient may need for traumatic brain injury. That's
given a mld case.

Q So that's -- the needs could be nore, but you're
giving a conservative estimte?

A Correct.

Q Ckay. And then physical therapy?

A G ven the diagnosis with the neck issues, as well as
the shoul der issues, it's nost likely that this patient will have
flareups. And given pain flareups, it's nost appropriate for

themto go to physical therapy during these flareups for exercise

MC- A




© o0 ~N o o b~ w Nk

N N N N I N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ O w N -+ O

J. Solomon - Plaintiff - Direct

790

and pain control.

Q What about the conprehensive netabolic profile?

A That is a blood test that should be given on any
patient with chronic medication uses to nonitor to make sure
there's no liver toxicity or kidney toxicity. So they're pretty
standard bl ood test that need to be perforned if sonmebody is
taki ng regul ar nedi cati on.

Q And then the cervical MR, you got 12 times in a life.

A So given the history of the spinal fusion, it is very
common, again, to have flareups or it's very common to have wear
and tear above the level and below the | evel of surgery.

And, typically, standard of care when sonebody has had
t hese experiences average about every three years to have these
tests done.
So I'mvery conservative with these nunbers.
Q And the same thing with the |unmbar nunbers?
Correct.
Q Then we' ve got below that knee, ankle MR
Doctor, | want you to assunme that he had a subsequent
accident in Cctober of 2020, and those injuries mght be related
to a subsequent action.
So woul d you renove that fromthe life care plan
pl ease?
A Yes. Happy to.

Q Then you got neuropsychol ogi cal ?

MC- A
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A Again, that's a very standard test that's taken over
ei ght hours to understand the degree of the traumatic brain
injury and so it's helpful for long-termtreatnent.

Q And, Doctor, you've got a TENS unit, and the knee
brace we're going to take out al so.

Bel ow that you've got a TENS unit and TENS suppli es.
A That's pretty standard if you have chronic pain. It's

an electric stinmulus unit used to help control the pain, and
supplies are needed that are stickies that actually go on and
there's little wires that send a little current to help with --
manage the pain |evels.

Q Doctor, the lunmbar fusion, we're going to be putting
on Dr. Ratzker -- expected to testify tonmorrow. And he's going
to testify consistent with the plan that he has a need for an --
expected need for a |unbar fusion.

Where did you get the number for the cost of that
| umbar fusion?
MR. CALABRESE: Objection to the form
THE COURT: Sust ai ned.
Q Subj ect to connection, where did you get the nunber
for that |umbar fusion?
MR. CALABRESE: (bjection
THE COURT: Overrul ed.
A Al'l of these costs or nost of these costs that are

listed in the table conme froma source called Fair Health, which
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I's a national database of average cost of treatnments or average
cost of physicians visits or average cost of injections. These
nunbers are based upon where the patient |ives, the ZI P Code,
most |ikely where this patient is going to get treatment.

So New York happens to be on the higher end of nedical
cost. But that's where these nunbers are.

I''mvery conservative when | ook in Fair Health. You

could put in what percentage of total cost that you want to put
into these cases.
| average about 80 percent, which is on the |ower side
t han ot hers.
Q Doctor, bel ow that you've got injections.
Can you explain the purpose of the injections and the
need for thenf
A Sure.
Injections can help with pain control. They can al so
prol ong surgery or defer surgery if needed.
And given the fact the patient has had cervica
fusion, nmost likely prior to just junping into another surgery
for pain, we do standard of care, go through a series of pain
procedures or pain injections to help prolong or, in some cases,
I nstead of surgery.
Q Now, what is an ablation application?
A An ablation is a procedure which heats the smal |

sensory nerves to the joints of the neck or the back which can
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al so be used for pain control.

Q And noving on bel ow that, you' ve got chronic pain

management program
What is that?

A So that's a lunp sum of approximately 160 hours of
different specialties that help patients who are in pain dea
with their issues, including social workers or including
sonetimes an assistant to a physical therapy can also help
control

So it's given a standard of about 160 hours of
di fferent subspecialties that are billable in the nmedical field
to hel p control pain.

Q And then you've got cognitive behavioral therapy six
times, lifetine.

What is that?

A So CBT is a formof therapy that can help with anxiety
and depression. And so six is a very, very |ow nunber, but | put
it in there because it's really becom ng standard with patients
w th anxiety, depression, and a very successful form of
treatnent.

Q Doctor, renoving the costs for the knee procedures and
treatment, what woul d your revised nunber be, total medica
expenses?

A So total nedical expenses renoving the knee issues is

approxi mately 737, 000.
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Q And are these conservative costs for the future
medi cal care that Honorio Rosario-Silverio will need for
injuries sustained in his October 14th of 2017 accident?

A Yes.

Q And is that nunber and the treatnent that is required
to arrive at the cost of those expected bills for treatnent, is
that within a reasonabl e degree of nedical certainty?

A It is.

Q Are there potential nedical costs that are not
included in the nmedical cost table?

A Yes, there are.

MS. BUHOLTZ: Your Honor, | don't know what's on
the screen. | think only the table was supposed to be on

t he screen.

A Basically, there -- with any type of surgery or
procedure there may be issues that occur because of that
procedure, and those are not included on the medical cost table.
Those can be revision of a failed | ow back surgery or a
conplication froman injection

Q Coul d there also be increased cost fromthe condition
wor seni ng?

A Yes.

Q And are those costs included?

A No, they are not.
Q

So these are conservative costs for M. Honorio
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Rosario-Silverio treatment, for his medical needs and
rehabilitation, based upon your review of the records, your
education, training, and the nunbers are conservative within a
reasonabl e degree of medical certainty, and by your
cal cul ations, they total 737,000, elimnating any cost for any
knee procedures?
MR. CALABRESE: (bjection to the form
MS. BUHOLTZ: (bjection, Your Honor.
THE COURT: | didn't hear you.
M5. BUHOLTZ: | said objection as well.
THE COURT: Sust ai ned.
Rephrase it.
Q Doctor these are the future costs for treatnment and
rehabilitation within a reasonabl e degree of nedical certainty?
A Yes, they are.
Q And these costs are necessary due to the acci dent of
Cct ober 14th of 201772
MS. BUHOLTZ: (bjection.
THE COURT: | didn't hear that.
MS. BUHOLTZ: | said objection.
THE COURT: Let ne hear the question.
MR, PRONER: | didn't even finish it. But go
ahead.
(Wher eupon, the record was read.)

THE COURT: Sustained. Rephrase it.
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Q Doctor, within a reasonabl e degree of nedica
certainty, are these costs causally related to
M. Honorio Rosario-Silverio' s accident of October 14th of 2015?
MS. BUHOLTZ: (bjection.
THE COURT: Overrul ed.
A Yes.
Based on the medical records that were provided to ne,
these costs are very reasonable.
MR. PRONER: Thank you very nuch. Nothing
further.
THE COURT: Al right. Cross-exam because we're
close to lunch anyway.
MR. CALABRESE: Five mnutes, Your Honor?
THE COURT: You need five m nutes?
MR. CALABRESE: |'mgoing to do some math.
THE COURT: Five mnutes, Ladies and gentl enen.
THE COURT OFFI CER Al rise. Jury exiting.
(Wher eupon, the jury exits the courtroom)
(Wher eupon, a recess was taken.)
THE COURT OFFICER: Al rise. Jury entering.
(Whereupon, the jury enters the courtroom)
THE COURT: Pl ease be seated.
CROSS- EXAM NATI ON
BY MR CALABRESE

Q Dr. Sol onon, good afternoon
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A Hi .

Q My name is Richard Cal abrese. 1'mgoing to go through
some of your conclusions and the basis for your conclusions on
your |ifecare plan

| ask that if | ask you a yes-or-no question, you
answer in a yes-or-no fashion to speed things al ong.

Fair enough?

Yes.

Q Thank you.

So you are a professional life care planner, correct?
This is what you do for a living?

A In addition to other -- I'mnainly a clinician. | do
this infrequently.

Q I nfrequently.

But you've already told us that you prepared hundreds
of life care plans, yes?

A Yes. That's over a very long span. So probably about
ten a year, which is infrequent conpared to nmy daily practice in
medi ci ne.

Q But you do this as a professional ?

A Yes.

Q And you're doing it for litigation purposes, yes?

A | do it when I'mcontacted or requested to do so, yes.

Q And you're typically contacted and requested to do so

by | awers in personal injury actions, yes?
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A Not always, no. |'ve done on the other side of things
as well, as defendant's side.

Q Okay. You did not treat nor will you ever treat
M. Rosario, correct?

A Correct.

Q So you're not here to give your nedical opinion as to
what he needs, just here to give the nunbers based on what you
reviewed, fair?

A Yes.

Q Ckay. So you're here just to give us the cost, yes?

A Wthin a reasonabl e degree.

| do base ny concl usions, though, as a physician
review ng nedical records. |'mnot here to state whether there
was any causality. I'mhere nore to state what is potentially
the need in the future given these diagnosis or given these
i njuries.

Q Ckay. That's probably the 17th or 18th time |'ve
heard the word "potentially.” W'Il talk about that in a
monent .

MR. PRONER: (Cbjection, Your Honor.
THE COURT: Sust ai ned.
The jury is to disregard it and any comments by

M. Cal abrese.

And, Doctor, if for any reason you cannot answer

the question in a yes-or-no fashion, just indicate |I cannot
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answer that question in a yes-or-no manner
THE W TNESS: Ckay.

Q Ckay. So you review and rely on those nedical records
to come to your conclusion, fair?

A Yes.

Q Ckay. And you want those nedical records to be
conplete, do you not?

A Yes.

Q You want all of them do you not?

A Yes.
Q If you're missing sonme, you don't have a full picture,
agreed?

Agreed, Doctor?
A Yes, yes.
Q And you're famliar with the doctors we nentioned:
Dr. Golzad, Dr. Barbara Steele, Dr. Paul Ratzker, the CitiMd
facility, you' ve used them before in your life care planning,
yes?
A |'ve seen their names in nmy life care plan, yes.
Q And you cone to the conclusion on the costs.
Do you actually talk to these doctors, sit down,
interview them talk to thenf
A In this case, no.
Q Ckay. If | heard you correctly before, your

concl usi ons canme to us based on the records M. Proner provided

MC- A




© o0 ~N o o b~ w Nk

N N N N I N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ O w N -+ O

J. Solomon - Plaintiff - Cross (Calabrese)

you?
A Yes.
Q And that's typically how you do it, you do it based on

the records the personal injury attorney gives you, yes?

A | can't answer that with a yes-or-no answer.
Q Ckay. But that's what happened here?

A | felt no further need --

Q M. Proner gave you the records, yes or no?

MR. PRONER:  (bj ection.
THE COURT: Sustained. There were two questions.

You didn't even allow her to answer the first question,

which | don't think she could.

So sust ai ned.

Q So in this particular setting, sonetinmes you get
records el sewhere, but in this case, the records exclusively
cane from M. Proner, yes?

A Yes.

Q Ckay. And you're here in a professional work

capacity, correct?

A Yes.

Q You're getting paid here for your testinony, yes?
A Yes.

Q O cour se.

How much are you getting paid?

A Roughly $750 an hour.
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Q Ckay. And you got paid for drafting this life care
pl an, correct?

A | did.

Q How nmuch did you get paid for the life care plan?

A Roughly $1, 500.

Q Ckay. But that was just for drafting the report,
right?

And reviewi ng the records, yes.
So 1500 was inclusive of review of all the records,
years and years of records and drafting reports?
Yes.
Q And, again, you prepared hundreds of these reports?
MR. PRONER  (Cbj ection
THE COURT: Sust ai ned.

Q Can you give us a figure of those hundreds of reports,
how many of themare for personal injury attorneys, 50 percent,
60 percent, 70 percent, sonething el se?

MR. PRONER: Cbjection as to form
THE COURT: Sust ai ned.
When | say "sustained,” don't answer.
THE W TNESS:  Yes.
Q Are you able to give nme a percentage?
THE COURT: O what?
MR. PRONER  (Obj ection
THE COURT: Sust ai ned.
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Q

Are you able to give ne a percentage of how many of

your reports, life care plan reports, are generated for

litigation purpose?

A

Not off the top of nmy head. | would have to go back

through ten, 15 years of doing this.

Q

But you're on the litigation team you're not on the

treatnment team right?

o >» O » O

client,

Q
A
Q
A

Q

MR. PRONER  (Obj ection
THE COURT: Sust ai ned.
You' re here professionally, so you have a client, yes?
Yes.
Ckay. And M. Proner is that client?
Yes, | was asked to do a life care plan.
O course.
And |ike anybody, we want to do the best job for our
yes?
| want to do a fair job, yes.
For future business, future referrals, yes?
No.
No?
No.

Ckay. \What percentage of your income is fromcreating

life care plans?

A
Q

Less than 10 percent.

So your goal then here for the client, correct me if
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I'"'mwong, if you' re doing your job to the best of your
abilities, is to have that future nedical cost be as high as
possi bl e for the number of care that the other doctors told you
he needed; is that fair?
MR. PRONER:  (bj ection
THE COURT: Sust ai ned.
Q Again, the care that you've outlined in your plan,
you're never going to render, correct?
A Correct.
Q Ckay. Did you do an assessnent of plaintiff?
A In this case, no.

Q You didn't even physically | ook at himor exam ne hinf

A In this case, | was not asked to. That was not the
pur pose.
Q | thought your report -- you could refer to your

report. You've been referring to it all norning.
Doesn't it say you did an assessnent of hinf®

A | did an assessnment based on the nedical records that
were given to ne.

Q So in your report where it says | made an assessment
of M. Rosario-Silverio, it's just based on the records you got
fromthis attorney, fair?

A Yes.

THE COURT: Sust ai ned.

Q So you never physically met M. Rosario in person,
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yes?
THE COURT: Sustained, Counsel. She has already

establ i shed she has not physically exam ned
M. Rosario-Silverio, so can we nove on from that question.
MR. CALABRESE: d adly.

Did you ever speak with hinf

No, | have not.

Did your see video of hin®

No, | have not.

Did you interview his partner, Mria?

No, | did not.

Ckay. Were you aware they are no |onger together?

> O *» O » O >» O

No, | was not.
Q Ckay. Did you interview or speak with his associates
or work col |l eagues?
A No, | did not.
MR. PRONER: (bj ection, Your Honor.
THE COURT: Sust ai ned.
Q Ckay. Just spoke with plaintiff -- you just revi ewed
of the records, correct?
THE COURT: | said sustained.
Q | thought you told this jury -- my apol ogies.
When | was listening to the testinony --
THE COURT: Sust ai ned.

Counsel, just -- you've been given a little
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| eeway. Just be very cautious as to -- Counsel.

MR. CALABRESE: |'mjust trying to figure things
out .

THE COURT: Counsel, you don't need to figure
out. It's the jury that's going to figure it out. Al
they need to hear is the question, answer. That's all they
need to hear. No statenents.

Q Question, when you gave testinony before about him
havi ng -- what was your words -- limtations in his daily
activities, all these things, hygiene, showering and dressing,
that never cane fromhim right?

MR. PRONER  (Cbj ection

THE COURT: Sust ai ned.

Q That only cones fromthe nedical records?

MR. PRONER:  (Cbj ection

THE COURT: Sust ai ned.

Can you rephrase your question, because you just
continue on with the question like if you don't listen to
t he obj ections being sustained.

Rephrase your question
Q What is your basis for including in your report and

testifying to this jury that he cannot performactivities of
daily living |ike showering, hygiene, dressing, self-care?

A This is all based upon nedical records from

prof essi onal s.
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Q Prof essional s that you're relying upon, correct?
Yes.

Q That you've relied upon in the past, correct?

MR. PRONER:  (Cbj ection

THE COURT: Sust ai ned.

Q In your report where it says M. Rosario attributes
the conditions to the COctober 2017 Foodt own acci dent consisting
of the neck, |ower back, left shoul der, right knee and TBI --

MR. PRONER:  (Cbj ection
Q -- that comes fromthe nedical records, yes?

THE COURT: That objection I'mnot sure was he
reading or referring to sonething.

At this tine I'lIl take the objection outside of
t he presence of the jury.

At this tinme, Ladies and gentlenen of the jury,
we're close to the lunch. So I'mgoing to break for |unch.
Pl ease renenber you have heard some of evidence, not all of
the evidence. Please keep an open mnd until you do hear
all the evidence, you hear the summations of the attorneys,
ny charge to you on the law, and nore inportantly you get
this case for full deliberation

Do not discuss this matter anongst yourselves or
with anybody else. 1'Il see you back here at 2:15.

THE COURT OFFICER: Al rise. Jury exiting.

(Wher eupon, the jury exits the courtroom)
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THE COURT: Doctor, we'll see you back here at
2:15, okay.

Al right. Go ahead. There was an objection but
' mnot sure what the objection -- let the doctor |eave,

t hough.

(Wher eupon, the witness exits the courtroom)

THE COURT: Ckay. Go ahead.

MR. PRONER: So first of all, I want to make the
record clear, note my continuing objection. Your Honor has
repeat edl y adnoni shed the attorney to avoid the speeches
and just to ask questions and there hasn't been one w tness
where he hasn't repeatedly made these off-the-cuff coments
to the jury and to the Court and to the w tnesses about
what he's thinking and what he's trying to do. 1It's
i nappropriate. | don't know how to stop it.

| keep getting upstanding -- you keep sustai ning
t he obj ections, and counsel seenms to think that he's
running this courtroomthe way he wants. That's my ongoing
obj ecti on.

Wth respect to the specific question, apparently
he's reading froma docunent not in evidence and it's an
I mproper question. It's inproper as to formand the
question is objectionable on nmultiple |evels.

THE COURT: | wasn't sure if he was reading from

a docunent that wasn't in evidence or sonething el se.
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That's why | wanted to get the jury out of here before.

So if you're reading froma docunent that is not
in evidence, you know very well, Counsel, you cannot read
fromanything that's not in evidence. That's the standard.
| don't know what you're showi ng me, Counsel. | don't know
what that is, that's one.

Compound questions, that's al so sustai ned.

And you continue; every tinme | sustain an
obj ection you just go right on ahead and add to the
question and conpletely ignore what the Court is doing.
I'mjust saying. The record will speak for itself.

|'I| see everybody at 2:15.

MR. CALABRESE: Thank you, Your Honor

MR. PRONER  Thank you.

(Wher eupon, a luncheon recess was taken at
1:00 p.m)

*AFTERNOON SESSI ON **

(Wher eupon, the proceedings resuned at 2:15 p.m)
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AFTERNOON SESSI ON
THE COURT OFFI CER Come to order. Al rise.
(Whereupon, the sworn jurors enter the courtroom
and take their respective seat.)
THE COURT: Pl ease be seated. M. Cal abrese, are
you ready?
MR. CALABRESE: Ready, Your Honor
CROSS EXAM NATI ON
BY MR CALABRESE:

Q Doct or Sol onon, good afternoon. Before | get to back
where we were. Are you an orthopedi ¢ surgeon?

A No, |'m not.

Q You' ve never conducted any orthopedic surgeries,
correct?

MR. PRONER:  (Cbj ection
THE COURT: Sust ai ned.

Q You specialize in pain nmanagement ?

A |'m-- board, uh, board certified as a pain nmanagenent
physical in sports nedicine.

Q Ckay. O the procedures you went through in your |ist
items that M. Proner went through with you, what of those
procedures do you actually performin your own practice
separately, if any?

A Actually I performthe majority of them Hold on, I'l

| ook through the |ist.
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Q Any of the surgeries?

THE COURT: Hold on. There's a question that you
asked that she has not responded to and give her the
opportunity to respond.

MR. CALABRESE: | was just going to break it down.
A The knee replacenent | do not perform nor do | perform

rotator cuff surgery. However, | do do small procedures through

smal | portals. Al of the spine injections and joint injections

| do perform
Q | nj ections?
A Yes.

Q So, Doctor Sol omon, your records indicate that M.
Rosario attributes his right knee injury to the 2017 Food Town
incident, is that accurate?

A According to the record that | -- yes, according to the
record | received.

Q Doctor, can we agree that everything is according to
the records you received, fair?

A Yes.

Q Thank you. Ckay, your records indicate that according
to the records you received, M. Rosario attributes his left
shoul der to the 2017, Food Town accident, correct?

A Yes.

Q Ckay, did you know about the October 2020 auto

acci dent, yes or no?
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A Yes.
Q You did? Wien did you learn of it?
A Recently.
Q Very recently?
A Recently, yes.
Q How recent|y?
A After going through and reviewing for this case today.
Q In preparing just to come in here today, yes?
A Yes.
Q Ckay. But you didn't review any of the records from
the 2020 auto accident. Correct?
A Everything that | reviewed is listed in the report.
Q | seen.
A Yeah.
Q Show me in your report where you reviewed the City Med
Gun H Il Road records? Not the City Med G and Concourse
records?
MR. PRONER  (bj ection
THE COURT: Sust ai ned.
Q I's there anything in your records indicating you
reviewed the Gty Med Gun Hill Road records?
THE COURT: Sustained. Sanme question, sanme
obj ecti on.
Q You don't know if you reviewed the Gty Med Gun Hil

Road records?
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MR. PRONER  (bj ection

THE COURT: Sustained. That's not what she said.
She said all the records she reviewed are listed there.
Next question.
Q Is it listed in your report, yes or no --

THE COURT: Wit till he finishes the question.

MR. CALABRESE: 1'Ill nove on, Judge.

THE COURT: | was going to say don't answer. The
m nute you see himstanding up or junping up, don't answer
t he questi on.

Ckay, go ahead.
Q Did you review the Novenmber 2020, |eft shoul der MR

follow ng the October 2020 auto accident; yes or no?

MR. PRONER: (Cbjection as to form

THE COURT: Sustained. Rephrase it.
Q Are the records reviewed are there, yes?

A My report of the records that are listed that |

reviewed, yes. | don't have the actual reports in front of ne.

Q No, but just a line itemof what you revi ewed?
A Yes.
Q Does your line itemlist the Novenber 2020, |eft
shoul der MR, following -- left shoulder MR, period?
A No, | do not have it |isted.
Q OCkay. Do nme a favor, |look at Doctor Barbara Steele's

record, her heading on your report, she's the left shoul der
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sur geon.

MR. PRONER: Cbjection, as to do we a favor

THE COURT: Sust ai ned.

MR. CALABRESE: Do thema favor?

THE COURT: Next question. \What?
Q Are you there doctor?

THE COURT: |s that how you're addressing the jury?

MR. CALABRESE: | wasn't addressing the jury.

THE COURT:  Okay.

MR. CALABRESE: | was addressing M. Proner, sorry,
Judge.

THE COURT: And the you pointed to the jury.

MR. CALABRESE: | gestured to them

THE COURT: Unh huh, exactly. That's where the
"what" came from Ckay. Go ahead
Q Doctor, are you there?
A Yes, | am

THE COURT: M. Proner |'ve got to wait until he
finishes the question.

Hol d on. Doctor, just don't answer until | say you
coul d answer because it's going back and forth.

CGo ahead.

Q Your report shows the two MRIs that Doctor Steele's

revi ewed, yes?

THE COURT: You canh answer.
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814

Yes.

Ckay, 2017 left shoul der MR, yes?
Yes.

A 2021, left shoul der MRI?

Yes.

o » O > O »r

I's there, yes or no, a Novenber 2020, |eft shoul der
MRI, shown in that?
A | don't have it listed in nmy report.
Q You don't? Thank you. Now, did you reviewthe
Novenber 2020, right knee MR ?
A No, | did not.
Q Did you review the Novenber 2020, neck MRI?
A No, | did not.
Q Did you review the November 2020 | ower back MRI, the
| unbar spine?
A The results are listed under the back institute office
visit. | listed what they reported in their office visit.
Q What does it say?
THE COURT: Not in evidence.
A MRl of the |unbar spine?
THE COURT: No, no.
MR. PRONER:  (Cbj ection
Q Did you ever review a radiological study fromthe file?
THE COURT: Hold on a second. Juror nunber six,

are you okay?
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THE JUROR  Yes.
THE COURT: | just saw you noving. | just wanted
to make sure you were okay. | saw you noving around, okay.
Go ahead, sorry.
Q Q her than --
MR. CALABRESE: Are you permtting her to read from

THE COURT: No, it's not in evidence.
MR. CALABRESE: (kay, sorry.

Q Qther than it being referenced in a record of another
doctor, did you actually see the MRl report in your records?

A No, | did not.

Q Did not? Gkay. So or than the |unbar spine MR of
Novenber 2020, fair to say that up until today you didn't know
about the Novenber 2020 follow ng studies, right?

MR. PRONER:  Your Honor, he's referring --
MR. CALABRESE: Judge, |I'mnot even finished with

t he question.

THE COURT: Again, let himfinish wth the question
and then you can object.

Doctor don't answer.

CGo ahead.

Q Ri ght knee, neck, and left shoul der studies?

MR. PRONER: (Cbjection, he's referring to studies

that haven't been entered into evidence.
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THE COURT: Sust ai ned, sust ai ned.
Q Where did you |l earn about the auto accident, in
Novenber -- the Cctober 2020 auto acci dent?
What's your source of that information, M. Proner,
correct?
A Yes.
Q Are those records, the studies we just discussed,
anywhere in Doctor Golzad's or Doctor Steele's records?
MR. PRONER:  (Cbj ection
THE COURT: Sust ai ned.
Q Do you know if they're in there?
MR. PRONER  (bj ection
THE COURT: Sust ai ned.
Q You have a breakdown of the records you ever reviewed
from Doctor Colzad and Doctor Steele's, yes?
Yes.
Q Do the November 2020 studies show --
MR. PRONER: Sane objection.
Q What you reviewed from Doctor Gol zad and Doctor Steele?
MR. PRONER  (bj ection
THE COURT: Sust ai ned.
MR. CALABRESE: Your Honor, what is the sustaining
of the objection?
THE COURT: Sustained. Next question.

Q | want you to assunme that we've already heard from
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Doctor Col zad and Doctor Steele, okay? And | want you to assume
that they testified that they didn't see these records and they
didn't have the conplete picture --

MR. PRONER:  (Cbj ection

THE COURT: Sust ai ned.

Q Doctor, fair to say you rely on the records that are

given to you to be fair and accurate?
MR. PRONER.  (bj ection
THE COURT: Asked and answered. Sust ai ned.
MR. CALABRESE: That question was not asked?
THE COURT: Sustained, sustained. Your exception
is on the record.

Q Do you care about the accuracy of records?

MR. PRONER.  (bj ection
THE COURT: Sust ai ned.

Q VWhen you're review ng nedical records, to give an
opinion as a |life care planner, are you operating under the
foundati onal assessment that the records provided to you are
accurate?

THE COURT: "1l allowit.
Yes.

Q Now, if the records are inaccurate, or inconplete, if,
they are inaccurate or inconplete, wouldn't your then assessnent
becone inaccurate or inconplete?

MR PRONER Didn't we do this this norning?
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MR. CALABRESE: We did not.
THE COURT: Overrul ed.
Not necessarily, uhm --

Q No?
A No, not necessarily | would have to --

THE COURT: Counsel, are you challenging the -- can
you | et her answer?

MR. CALABRESE: She paused.

THE COURT: She said no. That was your response

to her.

MR. CALABRESE: | thought she was done.

THE COURT: No, you didn't let her finish. Go
ahead.
A | would have to review. One, one inage may not change

the overall picture or the outcome to continuumtime. So, |
woul d have to review all the records in detail.
Now, if | have questions regarding records, | would ask

for nore records.

Q You woul d have to review all the record, right?

A If there's questions regarding a diagnosis or if | fee
like there's inconplete records, | ask for nore records.

Q Ckay, did you ever feel there were inconplete records
her e?

A | went based upon all the records that | received. No.

Q O course. \Wen you learned fromM. Proner, in
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preparation for today, about the 2020 auto accident, did you
say, give ny those records, so ny report can be conplete?

MR. PRONER: Objection, form

THE COURT: Sust ai ned.

Q Did you, when you learned of it, did you ask for the
records?

A No, | took his word upon the fact that the knee is not
involved in this case.

Q The knee? What ot her body parts are not involved in
this case?

A No ot her ones that |I know. To nmy know edge just the
knee was told to ne that it was related to the car accident.

Q Ckay, what about the ankle? You see ankle in your |ine
I tenf

A | don't have an actual, any potential services needed
or medical needs for the ankle listed in this report.

Q It doesn't say ankle MRl with contrast $17,2507?

THE COURT: Are you reading fromsonething that's
not in evidence, counsel? Are you reading from sonething
these not in evidence?

MR. CALABRESE: No, I'mnot. |I'mreferring to ny
not es.

THE COURT: You are holding a piece of paper in
front of you.

MR. CALABRESE: Ckay, | won't look at it.
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THE COURT: [''mnot saying don't look at it. You
want to | ook at it and phrase your question, that's fine.
|'msaying don't read fromit, that's different.

MS. BUHOLTZ: Your Honor, | believe it was Court
Exhibit 3.

MR CALABRESE: Yes.

THE COURT: Well then refer to it as Court
Exhibit 3. In evidence? Counsel since you' re, you know --

MS. BUHOLTZ: It's been shown to the jury.

THE COURT: Is it in evidence? That's what |'m
asking, is it in evidence?

MR, CALABRESE: No.

THE COURT: A sinple yes will answer the question.

MR, CALABRESE: It is not Your Honor

THE COURT: Thank you, that's what |'masking is it
in evidence?

MR. CALABRESE: No, it was plaintiff's
denonstrative, that he showed the jury already.

THE COURT: Well, then that's what you shoul d have
it's a denonstrative. That's all.

Q Your line itemreport was a denonstrative exhibit? It
was put up on the screen that you went through with M. Proner.
You recall that this norning?

A Yes, so the CBT code for knee MRl is the same as CPT

Code listed for ankle, so | don't list ankle as an MR, | |ist
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the knee as an MRI.
Q Ckay, do you want to look at it and refresh your
menory?
MR. PRONER:  (Cbj ection
THE COURT: Sustained. She's not saying she needs
to have her menory refreshed, counsel
Q We | ooked at it, it said ankle?
MR. PRONER.  (bj ection
A It says knee slash ankle.
THE COURT: Sust ai ned.
Q It says knee slash ankle.
A It's the same CPT Codes used for an MRl of the | ower
extremty joint, it is listed in medical literature as knee
sl ash ankl e.
Q VWhere in your report does it show CPT Codes?
A Actually, it's listed right under it is 73721, that's
the CPT Code.
Q And then you still put a body part on your report?
A That's standard, yes.
Q Standard report?
A It's standard to |ist CPT code that includes that body
part, yes.
Q Okay. Let's go through all the other CPT Codes, and
body parts that shouldn't be on this report. 1'Il nove on,

doct or.
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Your report, when was it generated? | don't see a date
onit. Is it dated?
A | do not have it dated.

Q Okay, but you testified earlier that he was 43 at the
time you examned hin? O that you reviewed these records, yes?

A Yes.

Q Ckay. He's 45 now, he was born in 80, it's 2025, so
approximately two years have passed since you generated the
numbers on that report, fair?

A Yes.

Q Okay. And since sone of your line itens have treatment
or surgeries or things that are going to be done on an either
annual or several times a year basis, is it safe to assune that
in that two-year period of time, since the tinme you generated
the report, up until we're here today, if those nodalities have
not been done, the surgeries, the injections, the P.T., those
shoul d all come off your top number, agreed?

A The report can be adjusted for two years, but doesn't
nmean that the surgeries won't occur or the injections. |It's an
estimate wth a high probability that it may occur. So, it's
still these nunbers may still be valid.

Q Let's backup. You told this jury a nunber of $737, 000,
right?

Before we were here in court your report that's been

exchanged to the defense had a nuch hi gher nunber, yes?
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A Appr oxi mat el y $75, 000 nore yes.

Q And we reduced that already. W took off the knee
stuff and the ankle stuff, yes?

A Yes.

Q Okay, so your report up until this nmorning had old
I naccurate information in it, yes? Yes or no?

MR. PRONER: (Chjection as to form
THE COURT: Sust ai ned.
Q Your report as of this nmorning was inaccurate, yes?
MR. PRONER: (bjection as to form
THE COURT: Sust ai ned.

Q Your report that had itens for the knee, the ankle, the
braces for the knee, was not what he needs for this incident
right?

You can coul d answer?

A So just going back to the ankle issue, it's really that
same CPT Codes for the knee. So, | never stated a specific M
of an ankle that is separate, nor did | list that.

Q Ckay, but you did have a knee?

A Yes, | did.

Q We can agree on the CPT Code that it's a knee?

A Yes.

Q Okay, but your knee was still on your report, as of

thi s norning?

A Yes.
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Q Ckay. The knee brace was still on this report, as of
this norning, yes?

A Yes.

Q But you knew about the subsequent accident before
com ng here, yes?

A Yes.

Q Ckay, now backing up a little bit. |It's been tw years
since you generated these nunmbers, yes?

A Yes.

Q Again, if none of the stuff you have say was suppose to
occur in two years, and you put dollar anounts for them if they
haven't been conducted or underwent in those two years, right
off the top we could agree that those nunbers have to cone off,
because they haven't been done to date, yes?

A It's a conplicated answer.

THE COURT: If you can't answer yes or no, just say
you can't answer yes or no.

A | can't answer yes or no.

Q Al'l right, why can't you answer that? Perhaps |'m not
asking it the best way, doctor?

A Because a life care plan is sonething with probability
that may occur nedical certainty.

Q You' ve already told us that?

A So, it doesn't mean of a specific year X Y and Z. |'m

not |l ooking at a specific year. |1'mlooking at the cost and the
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total of his |life expectancy. So, | can't necessarily knock
somet hing of f because it may still need to be occurred. Those
are yearly estimates of may occur. So, you can knock off the
bl ood tests that was for the past two years, yes.

Q Ckay. Can we knock off the -- thank you

He hadn't undergone a bl ood test between the date of
this report up until today, yes?
Yes.

Q He hasn't been to P.T. since 2022, up until today.
Yes?

A | don't know the answer to that but you can knock it
of f.

Q You can knock it off, if he hadn't undergone it to
dat e?

A | could update the nunbers for you, yeah

Q We could agree that this report need updating, that's
all I"'mtrying to get at doctor?

A Yes, the update would nodify things but not
significantly.

Q Ckay. Acupuncture, there's a nunber annually nmultiple
tines a year, that you factored in and then you took that number
and times it by his life expectancy to come to this nunber, yes?

A No acupuncture is listed as zero, if you look at the
colum. It's listed for 12 annual, but | did not include it

under |ife expectancy, there is nothing that is tinmes 38, that
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Is a zero nunber at the end.

Q Ckay. Lit's look at the big nunber. Physical therapy,
first of all that nunber $285,000 for physical therapy, first,
since you're only first |earning about the shoul der and the knee
and all this stuff being involved el sewhere, the P.T., | can
only assume enconpasses all the injuries you thought he
sustai ned per the records, fair?

MR. PRONER: (Cbjection as to form
THE COURT: Sust ai ned.
Q What body parts were you cal cul ating when you did P.T.?
Al'l the body parts you read about in the records, fair?
MR. PRONER  (Cbjection, as to form
THE COURT: Sustained. You're asking the question,
you're answering the question and then you're asking her to
say if it's fair or not.
Can you answer the question. |If you can't, just
say | can't answer your question.

A | can actually answer it but it's not a yes or no

answer .
THE COURT: Ckay, then that's.
These nunbers --
Q "1l yeah --
THE COURT: No, no.
Q "Il ask it again. [I'Il ask it a better way, okay.

The record, your records, operate under the assunption
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of the records you reviewed to reflect the body parts he's
claimng injured, yes?

A Yes.

Q Ckay, and per your records, neck, back, left shoul der,
right knee, TBI. Yes?

A Per my report.

Q Per your report?

A Yes.

Q I monly asking about your report.

Now, the physical therapy that you said he needed was
for all the body parts you thought affected, yes?

A Yes.

Q Ckay, so the 285, $258,000, how nuch do you want to
reduce that if you're ruling out the ankle, the knee, the
shoul der, possibly?

A Agai n, that nunmber actually will not really change
because per visit it's avisit. |It's not a body part. And so
it's physical therapy per visit. So, it could be for the neck,
it could be for the lunbar spine. It's all inclusive, so it
doesn't necessarily decrease that.

Q You're telling this jury that if they for the rest of
their life, if somebody goes to P.T.

MR. PRONER:  (Cbj ection

Q Should I change it?

THE COURT: Hold on
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Q You're telling this jury that if someone undergoes P.T.
for the rest of their life for singular neck conplaints, it's
the same cost as if they made conplaints to the neck, the back,
the shoul der, the knee?

MR. PRONER: (Cbjection as to form

THE COURT: Sust ai ned.
Q You don't want to back down that number?

MR. PRONER.  (bj ection

THE COURT: Sustained that comment was totally
uncal | ed for, counsel.

MR, CALABRESE: Ckay.

THE COURT: | sustained the objection

Q So let's continue to | ook at sone numbers, please. You
have a whole section entitled injections, yes?

Yes.

Q Ckay. We heard from Doctor Barbara Steele's yesterday.
Were you aware of that?

A No.

Q Okay, Doctor Barbara Steele's told this jury that M.
Rosario-Silverio is allergic to steroid injections, and can't
receive then?

Your eyes went up. Are you surprised to hear that?
MR. PRONER: (bjection, that wasn't her testinony.
MR. CALABRESE: That was her testinony.
THE COURT: Overruled. And the jury will recollect
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1 what the testinony was.

2 Go ahead.

3 MR. CALABRESE: Bring that up.

4 Q Do you know, yes or no, if M. Rosario-Silverio was
5/ allergic to steroid injections or not?

6 A That's a tough answer because it's not a yes or no

7| question.

8 THE COURT: Ckay.

9 Q It's not a yes or no, if you know?

10 A No because it's -- steroid is sonething that is treated
11 for an allergy. |It's very rare that you're allergic to every
12| single type of steroid out there, so that's a very conpl ex

13| question.

14 Q You reviewed Doctor Ratzker's records, right?

15 A Yes.

16 Q Okay, do you see in Doctor Ratzker's records, follow ng
17| the lunbar injection, steroid injection, to his |lunbar spine,
18 that they couldn't undergo any further steroids because of his
19 allergic reaction to it?

20 THE COURT: |s there a question?

21 Q Did you see that in the records?

22 A Yes, however there's, that's --

23 Q So, you did see it in the records?

24 A | saw that in the records.

25 Q Ckay. Did you see in Doctor Barbara Steele's records
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that she couldn't adm nistrate conservative treatnent injection
to the shoulder, and had to go right to the shoul der surgery

because he couldn't undergo a steroid injection, were you aware

of that?
MR. PRONER:  (Cbj ection
THE COURT: Overrul ed.
Q Were you aware of that, yes or no?
A Yes.
Q You were?
A That he coul d not go under further steroid injections?

Yes. However, there is other things that you could inject, so
that's why it's not a clear-cut picture.

Q There's other things other than steroid that you can
I nject?

A Yes.

Q Ckay. So, anything that says steroid injection, we're
just going to wite off, right?

You got about $43,000's worth of steroid injections,

can we take those off, too?

A No, it's not, it's an general term And also |ike
said, | did not see anywhere in the medical records of that
anaphyl axi s reaction which is an allergic reaction.

You coul d have a reaction that people call an allergic

reaction to a steroid that's not necessarily a steroid reaction.

So, therefore, in ny medical opinion, | amnot the
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treating physician, but there are other steroids that can be
utilized.
Q So, you, of course, consulted with Doctor Steele,
Doct or Ratzker and said --
MR. PRONER:  (Cbj ection
THE COURT: Hold on
Q What type of steroids can he give hin?
THE COURT: Sustained. Asked and answered.
MR PRONER  Your Honor --

THE COURT: As to consulting and that answer was

no, SO nove on.
MR. PRONER. He's an experienced attorney these
questions he --
THE COURT: Counsel, | don't need your
conversation. Put your objections, I"'mruling onit.

MR. PRONER  Ckay.

Q So, the $43,000 for steroid injections, you still hold

t hat nunber too?
THE COURT: Sust ai ned.
MR. PRONER  (bj ection

Q VWhat are the nunbers, and M. Proner did it with you in

real time while he brought it up on the screen, right there in

front of everybody for the first tine --
MR. PRONER.  (bj ection
THE COURT: Sust ai ned.
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Q W saw --
THE COURT: Sustained. Rephrase your question
agai n.
Q When plaintiff's counsel was asking you questions, he
had you renove the knee surgery, yes?
A Yes.
Q He told you to renove the knee MRI's, yes?
A Yes.
Q And we tal ked about the actual specific dollar anount
the 172, the 3,600?
A Yes.
Q You recall him in front of this jury, asking you to
renove the 53,400 for the knee surgery?
You don't recall, do you?
A That total number with renoving of the knee surgery,
yes.
Q Was the 534, inclusive of that 75, we already took off?
Yes.
Ckay. So, lets see where else we could go.
MR. PRONER  (bj ection
THE COURT: Sust ai ned.
Q Does the City Med records that you reviewed show him
under goi ng anyt hi ng beyond 2022?
A No.

Q Ckay. It's been three years with no physical therapy
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to any body part, correct?

MR. PRONER.  (bj ection

THE COURT: Sustained. Asked and answered.

Q You have not seen records, or base your evaluation on
records of P.T. that's been conducted over the last three years,
fair?

MR. PRONER  (bj ection

THE COURT: Sust ai ned.

Q Do you have any indication or reason to believe that he
underwent physical therapy beyond 20227

MR. PRONER:  (Cbj ection

THE COURT: Sust ai ned.

Q Any of your record go beyond 20227

THE COURT: Wen you say your records, you nean the
records she reviewed, or her report? Just to nake it clear.
It is not clear when you say your records.

MR. CALABRESE: Well, Your Honor.

THE COURT: No, no, no. M question, does your
question refer to your records neaning her records that she
revi ewed, or her report.

MR. CALABRESE: \Well, her report is her record.

THE COURT: (Ckay. And when you say your records,
are those records that she revi ewed?

MR. CALABRESE: Correct. For clarity, Judge --

THE COURT: That's --
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MR. CALABRESE: So we're clear --

THE COURT: Counsel that's all | needed. Thank
you.

MR CALABRESE: Sure, sure.

THE COURT: Doctor you understand now?

THE W TNESS: Yes, | do.
A | have reports from 2023 and 2024 |i st ed.

Q And what is that, doctor?
A That's from Doctor Gol zad, and | have a narrative
report from Doctor Steele.
Q Okay, we've heard from Doctor Gol zad and Doctor Steele
about their treatnent?
MR. PRONER  (bj ection
THE COURT: Sust ai ned.
Q So, let's go. How nany conprehensive --
MR. PRONER:  (Cbj ection
THE COURT: Sustained to the "left's go", counsel.
Al these coments are unnecessary.
MR, CALABRESE: 1'Il nove it along, Your Honor.
THE COURT: You keep saying that, but you keep
com ng back to unnecessary comments.
MR. CALABRESE: | use it as a transition
THE COURT: It's not a transition and you should no
better, counsel. You're a seasoned |awyer

Q Doctor, conprehensive metabolic profile, you have him
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undergoing four annual for the remained of his entire life, yes?

A Yes.
Q Ckay, how many has he had in the |ast eight years?
A | don't know.
Q Ckay, so you're just assum ng he needs it going
f orward?
A | amnot the treating physician.

Q Doctor, we know you didn't treat this man, so you don't
need to preface every answer with that.
MR. PRONER:  (Cbj ection
THE COURT: Sust ai ned.
Q He hasn't undergone a netabolic conprehensive profile,
in the last eight years, correct?
A | don't know the answer to that.
Q You don't know if he did, and it's not in the records
you saw, agreed?
MR. PRONER: (bj ection, asked and answered.
THE COURT: Sust ai ned.
MR, CALABRESE: | don't think it's been answered,
Your Honor.
THE COURT: Yes it has.
MR. CALABRESE: The answer's no?
THE COURT: Next question
MR. CALABRESE: | need clarity to nove on
THE COURT: Next question
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MR. CALABRESE:. Ckay.

Q The next item the $65,000 |unmbar fusion surgery. Have
you seen any record of himundergoing a |unbar fusion surgery,
yet?

MR. PRONER: This is for his future needs.
THE COURT: Counsel, | know.
A Not as yet | have not seen records.
Ckay. You don't do lunmbar surgeries, correct?
Woul d you ever in your practice do you do |unbar fusion
surgeries, yes or no?
MR. PRONER:  (Cbj ection
THE COURT: Sust ai ned.
Q What is your basis? What is your basis, ma'am for --
THE COURT: Doctor, she earned it. Go ahead.

Q What is your basis for saying that he needs a | unbar
fusion in the future, if he hasn't undergone one in the |ast
ei ght years?

A So, I'mboard certified in physiatry with a
subspecialty and fell owship of supports medicine spine, | worked
at an orthopedic hospital for over 22 years and | was in nany
surgeries, including spinal surgeries. | treat patients have
spinal injuries everyday. It is shown in the literature the
natural history course with sonebody with |unbar disk issues to
potentially need, with high probability in this case, with these

records, a lumbar fusion in the future.
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Potentially? Yes?
Wth high probability.

Your word is potentially, right?

> O » O

Wth high probability.

Q You're going to say with high probability, okay? Unhm
radi o frequency abl ations, RFA's, okay. You have hi mundergoi ng
four a year for the remainder of his l[ife for the neck, and you
have hi m undergoing four a year for the remainder of his life
for his neck and back?

A That is not correct. It's four total

Q Four in total? GCkay? How many has he had in the |ast
ei ght years?

A | don't know the answer to that.

Q Okay. Doctor Ratzker's records, show ne in your |ist
of records of his, in your report, where it shows a single radio
frequency abl ation has been perforned in the |ast eight years?

MR. PRONER:  (Cbj ection
THE COURT: Sust ai ned.

Q Your report, your records mention his married with
children. |Is that relevant to a patient's future life care
needs?

A As witten in my report, this does not rely on living
W th a spouse or living with relatives for health care needs,
no.

Q Ckay. So, if | amcorrect your report assunes that he
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has no famly help going forward, yes?

A Yes, that is witten in ny report.

Q Ckay, and am | fair, is it fair that you do that in al
your reports, you assume, your assunptions are always that they
are not going to have famly support, is that accurate?

MR. PRONER  (bj ection
THE COURT: Sust ai ned.

Q Do you use that assunption that a patient in other life

care planning that you do, also won't have support?
MR. PRONER:  (Cbj ection
THE COURT: | will allowit. Overruled.

A Every case is different. But | would say in the
majority of reports yes, | do not rely on famly nmenbers to take
care. You don't knowif a famly nmenbers is going to pass away
or what their situation is. \Wuether they can provide care for
t hat individual.

Q So, there's a lot of assunptions we make in comng to
this report, yes?

MR. PRONER.  (bj ection
THE COURT: Sust ai ned.

Q So, whether he is a married with children is irrel evant
to your --

MR. PRONER:  (Cbj ection

Q U timte concl usion?

THE COURT: Sustai ned, asked and answer ed.
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Q Do you know if the kids are his or not does it matter?
MR. PRONER  (Cbj ecti on.
THE COURT: Sustained, counsel.
Q Wy is that in your report, doctor?
MR. PRONER:  (bj ecti on.
THE COURT: Sustained. Myve on fromthe subject
now, counsel.
Q So, |I've heard the words naybe and potentially, and may
a bunch of tines --
MR. PRONER:  (bj ecti on.
THE COURT: Sust ai ned.
Q Now, my question to you is --
THE COURT: What's the question because that wasn't
a question. It was a comment. Go ahead.
Q The question, the question is in this courtroom in a
court of law, we deal with nedical certainty --
MR. PRONER:  (bj ecti on.
THE COURT: No, that's a comment. Sustai ned.
Let's go. What's your question?
Q Your life care plan factors in his |ife span, yes?
A Yes.
Q And you go to that table that was di scussed and you
find someone his age currently of this denmpbgraphic is going to
l'ive average to this age, yes?

A Yes.
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Q Ckay, that's the average here in this country, yes?
A Anywhere the person is living and from vyes.
Q Okay. Now, woul d you agree doctor that sonebody's
hereditary issues play a factor in one's |life span, yes or no?
A Yes.
Q Ckay. |If you were told soneone's father died at
54 years to old of cerebral dysfunction, what woul d your opinion
be as to their |ifespan?
MR. PRONER:  (Cbj ection
THE COURT: Sust ai ned.
Q Does the table you | ooked at factor that in?
MR. PRONER  (bj ection
THE COURT: Sust ai ned.
Q I's there, yes or no, a nunber you could tell this jury
W th certainty what M. Rosario --
MR. PRONER:  (Cbj ection
THE COURT: Let himfinish the question and don't
answer .
Q Wth certainty, what if this nedical treatnent he woul d
need in the future?
MR. PRONER:  (bjection, the standard is not
certainty. |It's reasonable degree of nedical certainty.
THE COURT: Correct, sustained.
Q I's there a number you're willing to tell this jury,

w th a reasonabl e degree of nedical certainty --
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certainty,

Rosario wi ||

Q Int

Q When you use the word "may",

Q Wien you use the word "probably",

certainty?

Doctor, that you're going to tel

this jury that M.

require --

MR. PRONER  (bj ection

he future?

THE COURT: Sustained, as to form

MR. CALABRESE: Let me think howto word it.
MR. PRONER:  (Cbj ection

THE COURT: Sust ai ned.

MR, PRONER
THE COURT:

MR PRONER
THE COURT:

Q Ckay.

t he case.

MR. CALABRESE:

THE COURT:

Is that certainty?

Qbj ect i on.
Sust ai ned.
is that with
Obj ecti on.
Sust ai ned.
How about this, Your Honor --

Don't ask ne, counsel. |'mnot trying

|'mthe Judge sitting on it.

Q Does "may" equate to a reasonabl e degree of nedica

certainty?

MR, PRONER

Qbj ecti on.
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THE COURT: Sust ai ned.
MR. CALABRESE: No nore questions. Thank you.
THE COURT: M ss Buholtz, cross exam

CROSS EXAM NATI ON

BY MS. BUHOLTZ:

Q Good afternoon. Did you conpare your nunmbers with any
of the nunmbers that were charged and paid for fromM.
Rosario-Silverio's treatnment to date?

A No, | did not.

All right. Have you heard of ergonomc testing?
Yes, | have.

What is ergonom c testing?

> O >» O

It relates to a range of tests in a job setting, in
that specific job setting. So, that if you sit at a desk, it
| ooks at the setup of a desk, if whether you can sit at a desk
| ong-term or whether you can performin that function

Q Ergonom c testing involves various strengths and
capabilities to find out the person's abilities, does it not?

A Yes, | was just giving one exanple of sitting in a
chair. But yes it does.

Q All right. And did you ask for M. Rosario-Silverio
have ergonom c testing or did you accept the statements that
he's made to professional s?

A | accept the medical records that were sent to ne.

Again, I'mnot a treating physician. | don't request certain
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testing to be done.

Q Right. And you didn't request M. Proner to have that
ki nd of ergonomic testing done?

A | was not meking recommendations. The only role | had
is life care planner in this case.

Q Right. To cone into court and testify, if need be; is

that right?
A Yes.
Q Now, did you see the anmbul ance records?
A No, | did not.

Q All right, you saw the Jacobi Hospital records,
correct?

A Yes.

Q And are you, are you accepting Doctor Gol zad's
di agnosis that M. Rosario-Silverio had a concussion? Are you
accepting that?

A Yes.

Q Now, did you take into your account into your report
and opinion M. Rosario-Silverio's conpliance with his medica
provi ders' recommendati ons?

A That does not predict the future. So, no that was not
taken into account.

Q Is it relevant to you, as far as things that have been
reconmended, that you're recomrending that he's going to need

whet her or not he's followed any of his doctor recomendati ons
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in those areas?

A That does not play into nmy report, no.

Q Ckay, now with regard to Doctor Col zad's, you got down
four entries from Decenber 2, 2020 through January 4, 2022,
quote "cognitive renediation therapy", on page 9 of your report?

A Sorry, can you repeat the question. | see page 9, but
yes.

Q Can you see those four entries? And you put post
concussi on TBl cognitive renmediation therapy. Am| reading that
correctly?

A Yes.

Q Now, cognitive renmediation therapy was that a
reconmmrendati on or was that therapy that was actually done or
don't you know?

A | woul d have to go back and review what was listed in
the report fromthat date.

Q Did you bring the records that you relied on to court?

A | did not.

Q And why is that?

A | would have to pull -- 1 mean | could pull up ny
| aptop and go through it through drop box, if you like.

Q All right, if Doctor Colzad testified that plaintiff
has never undergone cognitive renediation therapy, would that,
despite his recomendati on, would that change your opinion on

the potentiality of plaintiff going to renmediation therapy in
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t he

say

future?

A No, it would not change.

Q Okay. Now, with regard to Rye Fam |y Practice. You
records fromRye fam |y practice is that right?

A Correct.

Q And with regard to October 21, 2017, a week after the

accident, you've got allergic reaction. Do you see that?

t he

A Yes, | do.
Q And what was that allergic reaction?
A | woul d have to go back and pull up the exact record.

Q Wuld it help you refresh your recollection, if you saw

record?
A |'d be happy to look at it, yes.
Q Ckay.

THE COURT: Counsel, give it to court officer

What are you handing over? |Is that an exhibit, sonething

el se?

MS. BUHOLTZ: It's an exhibit. It needs to be
mar ked.

THE COURT: Ckay, you want to mark it?

MS. BUHOLTZ: Yes, please.

THE COURT: Let's mark it.

THE COURT CLERK: Judge it's been narked
Defendant's L, for ID. Shall | give it to the wtness,
Judge.
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MR. PRONER: Can | see what's been marked?
THE COURT CLERK: Judge, can | showto the --
MR. PRONER: For the record, we're looking at is
non certificate.
THE COURT: | said it's only being marked for I.D.
not in evidence.
MS. BUHOLTZ: Your Honor, nmay | approach the
W t ness?
THE COURT: No, the clerk will approach the
W tness. Just look at it. Don't comment. Wit for a
question, thank you.
CROSS EXAM NATI ON
BY M5. BUHOLTZ:
Q |*'m show ng you Defendant's Exhibit L, for
identification. What is that record?
A The record fromRye Famly Practice dated 10-21-2017.
Q Did you see that record, as part of your eval uation?
A Yes, | did.
Q There's a reference to allergic reaction, is there not?
MR. PRONER  (bj ection
THE COURT: Nobody's reading fromit, it's just --
is there a reference, yes or no?
Q "Il withdraw the question. Does that refresh your
recoll ection as to what the allergic reaction in your report

was?
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THE COURT: Overrul ed.

A Yes.

Q And what was his allergic reaction fronf

A It appears an antiinflammatory. It doesn't specify
exactly what nedication it was allergic from However, one of
the nedications that was being treated for the allergic
reaction -- | don't knowif you want me to say that.

THE COURT: Don't read fromit. You can refresh
your recollection put the paper down and then testify.

Q Have you finished your answer, doctor?

A It appears that | can't determine if the patient was
told to stop the Prednisone. | can't determ ne what the
allergic reaction specifically was from It doesn't state in
the record.

Q Hi story of presenting illness it states --

MR. PRONER:  (Cbj ection

Q Does it not state --

THE COURT: She's not reading, so I'mgoing to
al l ow her to ask the question and then wait.

Q Does it not state that he came to --

MR. PRONER:  (Cbj ection
THE COURT: Sustained. Does it not state. |It's
al ready referencing the record.

Q On Cctober 21, 2017, 7 days after the accident, did M.

Rosario-Silverio come to his famly practitioner Rye Famly
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Practice?

A Yes.

Q All right. And did he present with a infection, a
redness and swelling of his left forearnf

A Yes.

Q And did he also present with a rash fromtaking an
antiinflammatory fromthe Dom ni can Republic?

A That's under chief conplaint, yes.

Q All right. And he was treated for that with
Predni sone, isn't that correct?

A |t appears fromthe record, yes.

Q Right. Now, you |ooked at the hospital records from
Jacobi fromhis, uhm fromhis emergency roomvisit; isn't that
right?

A | believe, yes.

Q And in his discharge instructions did it not say --
withdrawn. In his discharge instructions, did it say for himto
come back to the hospital imediately, if he suffered any kind
of redness or swelling?

MR. PRONER: Cbjection as to scope.
THE COURT: Sust ai ned.

Q Wth regard to the famly practice, what did doctor
uhm the doctor at Rye Fam |y Practice recommend for himto do,
Cct ober 21, 2017 --

MR. PRONER: Sane objection.
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THE COURT: Sustained, counsel. You're going
beyond the redirect -- | nmean the direct. | understand it's
cross but this is on the famly planning life care.

MS. BUHOLTZ: Your Honor, please note nmy exception.

THE COURT: It's noted.

MS. BUHOLTZ: My we confer in the robing room
pl ease?

THE COURT: Sure.

(Wher eupon, the followi ng discussion takes place in
the robi ng room anong the Court and Counsel, outside the
hearing of the sworn jury.)

THE COURT: All right. Go ahead.

MS. BUHOLTZ: Your Honor, | can ask -- | got a
doctor as my witness and | can go beyond what was covered in
direct exam nation of ny questioning of her, and that's what
["'mdoing. I'mnot confined to M. Proner's direct
exam nation. | can go on further.

MR. PRONER How? On what? How do you adopt ny
expert as your W tness?

THE COURT: She's an expert witness. You can't
adopt an expert as your w tness, counsel

MS. BUHOLTZ: | can ask her factual questions about
her report and how she came to her concl usions.

MR. PRONER That's not what you're doing.

THE COURT: This is not her report.
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MR. PRONER That's not what you're doing. You're
reading froman a docunment that's not in evidence, outside
the scope. And it's -- and you're trying to elicit
information froma docunent not in evidence, that's not
certified, that has no authentication. You haven't laid any
foundation to get it into evidence. 1It's outside the scope,
scope of the direct. It has nothing to do with the life
care plan. And you can't make her your w tness and ask her
questions out of left field. 1t's objectionable.

MS. BUHOLTZ: The document is a record that M.
Proner attached to his notice to intend to produce, that's
what | presented to him He's now withdrawn his intent to
produce it.

THE COURT: Just because sonmeone exchange sonet hing
in discovery doesn't nake it adm ssible at trial. So, if
there's nothing here, unless the parties consent, then it
woul d -- you would have to bring sonmebody from Fam |y Rye or
you have to bring the producer of this document or sonething
el se. Yeah, you're going beyond. You can't adopt an expert
as your own, okay? Moywve on. And all of this is, hold on,
this is alife care planner not even here to give nedical
opinion. And | know you' ve asked about her allergic --
rather, the plaintiff's allergic possible reaction, but
she's already answered your question. Now you're goi ng way

beyond into treatnent and what was reconmended. Now you
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want to go into that record? No, that's not -- the life

pl anner, that's not what she came in to testify about. And

you know, this should have been 45 minutes to hour and a

half witness. W've been here a long time. That's all |

can say.
MR, PRONER Exactly.
THE COURT: Counsel, | don't need your coments. |
really don't need them Let's go.
(Whereupon, the followi ng takes place in open
court, in the presence of the sworn jury.)
THE COURT: Ready? Go ahead. You may conti nue.
CROSS EXAM NATI ON
BY M5. BUHOLTZ:

Q Wth regard to the TBI rehab program your amount of
$34, 500, do you have any indication that M. Rosario-Silverio
wi |l actually follow through on that?

A No.

Q Wth regard to the tens unit and tens supplies under
Gerbi|l Medical Equi pment has any provider recomended that up to
t he point that you got records?

A | woul d have to go back through the physical therapy
records and see if they ever mentioned a tens unit.

Q Right, so you don't know, is that correct?

A Correct.

Q Do you have any information that M. Rosario-Silverio
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wll remain in Bronx County?
MR. PRONER.  (bj ection
THE COURT: Sust ai ned.
MS. BUHOLTZ: That's all | have.
THE COURT: (Ckay, redirect?
MR. PRONER:  Yeah.
REDI RECT EXAM NATI ON
BY MR PRONER

Q Doctor, you came up with a life care plan, based on M.

Honori o Rosario Silverio's nedical needs in the future, correct?

A Yes.

MR. CALABRESE: (bjection, based on?
THE COURT: Sust ai ned.

Q Doctor, in preparing a life care plan, is it standard
medi cal practice to call the patient periodically and say, hey,
are you still with your wfe?

A No.

Q Did you ever learn in medical school or in practice
over 20 years, as a practicing board certified nmedical doctor,
that you're supposed to call up a client's cowrkers to see if
the history you got fromthemis accurate?

A No.

Q You never |earned in nedical school, when you get a
history froma patient, make sure you call the coworkers?

A No.
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Q Did you ever learn in practice at Hospital For Specia
Surgery or anywhere else that you call up coworkers to find out
if information you're getting is accurate?

A No.

Q So that really has no bearing on your findings for this
patient, correct?

A Correct.

Q And, doctor, you were asked questions about the care
that M. Honorio Rosario-Silverio received over the |ast two
years. Do people always get the care, the nmedical care that's
reconmended, the nedical care someone needs?

MR. CALABRESE: (bjection to the form

THE COURT: Sust ai ned.

MR. CALABRESE: There's been no reconmmrendati on.
THE COURT: Sust ai ned.

Q Doctor, do patients always get the nedical care you

reconmended?
MR. CALABRESE: She's not recommendi ng.
THE COURT: Sustained. She's not reconmending
anyt hi ng.

Q Ckay. Doctor, you've -- uhm vyour life care plan was
to determ ne the cost of treatment, services and equi pnent that
M. Honorio Rosario-Silverio requires due to his significant
disabilities?

MS. BUHOLTZ: (bjection.
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THE COURT: Sustained to the form

Q Ckay. Doctor, your life care plan was to assess the
cost of the treatnent, services and equi pment that M. Honorio
Rosario-Silverio requires due to his accident, correct?

MR. CALABRESE: (bjection
THE COURT: Sustained to the form

Q Your Honor -- doctor, what was the purpose of the life

care plan?
MR. CALABRESE: (bjection, |eading.
THE COURT: No, that | will allow. It's not

| eadi ng.

A The purpose of the life care planis to with high
probability come up with the nedical needs, based upon the
di agnosi s from nedi cal records.

Q And to assess the cost of those needs nedical needs?

A Yes.

Q Do peopl e always get the care that they medically need?

MR. CALABRESE: (bjection
MS. BUHOLTZ: (bjection.
THE COURT: Sust ai ned.

Q Doctor, do you have an opi nion whether or not he's
going to get these nedical -- this nedical care that you have
opi ned that he needs?

MR. CALABRESE: (bjection. She hasn't opined.
THE COURT: Counsel, please.
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MR CALABRESE: Sorry.

THE COURT: Just objection wll do.
MR. CALABRESE: (bjection

THE COURT: Sust ai ned.

Q Doctor, your assessnment of his needs -- w thdrawn.

Can we agree there's -- doctor, there could be a | ot of
reasons why sonebody doesn't get the medical care they need?
MR. CALABRESE: (bjection
MS. BUHOLTZ: (bjection.
THE COURT: Sust ai ned.

Q You didn't have an opinion, doctor, on whether or not
he can get this care, it's just your opinion is just to what he
needs, is that correct?

MR, CALABRESE: Objecti on.
MS. BUHOLTZ: (bjection.
THE COURT: Overruled, | will allowit.

A Yes.

Q |'msorry, could you explain?

A | don't know whether he will actually get these
procedures or treatnent that he needs. | could only say with a

reasonabl e medi cal degree given this diagnosis that this is nost
l'ikely going to be required, yes.

MR. PRONER: Thank you. Nothing further

THE COURT: Ckay, anything further?

MR, CALABRESE: No, Your Honor.
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PROCEEDING

856

THE COURT: Anything further, Mss Buholtz?

MS. BUHOLTZ: No, Your Honor.

THE COURT: Al right. Thank you. You nay step
down. You have none of the exhibits, right?

THE W TNESS: Not hi ng.

THE COURT: Ckay, thank you.

(Wher eupon, the witness exits the witness stand and
courtroom)

THE COURT: (kay, |adies and gentlenen, that does
it for today. Again, | wll see you tonorrow and | do have
another matter tonorrow. Hold on, let ne just double check.
I will |eave you right there.

(Wher eupon, there is a pause in the proceedings.)

THE COURT: It is okay. | just heard it's going.
So, I will see you tonorrow at 11:30, again, okay.

So just renenber, you have heard some of the
evi dence, you have not heard all of the evidence. Keep an
open mind till you do hear all the evidence, until you hear
the summations fromthe attorneys, you hear ny charge to you
on the law and nore inportantly until you get this case
before deliberati ons.

Do not discuss the matters anongst yourselves or
wi th anyone else. And enjoy the evening and I will see you
tonorrow 11: 30.

THE COURT OFFI CER: All rise, jury exiting.
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(Wher eupon, the sworn jurors exit the courtroom
The trial is adjourned to Decenber 12, 2025 for continued
trial.

*kk k%

CONTI NUED ON NEXT PACE......
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