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THE COURT: We're going to finish up the reading,
and then you can call your next w tness.

Bring the jurors out.

467

MR CALABRESE: Your Honor, | have an application

before -- if the Court would like to take it before we
bring out the jurors regarding the testinony of Dr. (ol zad
that we're going to hear fromthis norning.

THE COURT: How long is that going to take?

Because | have jurors waiting?

MR. CALABRESE: Not hing but a noment, Your Honor.

THE COURT: |'IlIl hear you.

MR. CALABRESE: In preparing for Dr. Gol zad,
reviewng his report that he's going to testify about in
court, Your Honor, Dr. Golzad is relying on other treating
doctors.

So I'd just ask that his testinmony be precluded
fromreferencing the hearsay findings and concl usions of
non-testifying doctors because they are not subject to
cross-exam nation, Your Honor. They're subjective
interpretation and assessnment of other non-testifying
hearsay statenents, Your Honor.

THE COURT: Counsel ?

MR PRONER:  Your Honor, the law is pretty clear
and established that he's able to and titled to rely upon

any other physician's findings, test results normally

MC- A
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relied upon in his field and expertise in the field of
neurol ogy and brain injury nedicine.

The idea that you can't rely on other doctors and
findings is just not New York |aw.

MR. CALABRESE: For clarity, Your Honor, |'m not
asking himnot to talk about what he relied upon; just that
he cannot testify to the conclusions or findings of those
non-testifying doctors.

He can say | relied upon doctor so and so's test.
But he can't say doctor so and so cane to the concl usion or
doctor so and so found.

That's nmy current statenent --

MR, PRONER  Your Honor, this is all established.
This is not an application. This is a normal practice.

THE COURT: Well, | don't knowif it's normal or
not. And | don't know if the doctor is going to testify on
that. |'mnot sure. W' ve been getting so nmany objections
during testinmony. W spend nore tine arguing and
obj ections than hearing testinony. So | want to nip it in
t he bud right now, okay.

He can rely, whether it's sonething he relied on
during the exam nation and whatever he did with this
patient. He cannot opine to whatever other doctors opine.
That woul d be hearsay.

MR. PRONER: O course.

MC- A
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THE COURT: \Whatever he did rely in the regul ar
course of the business of that exam nation wth those
doctors in that field, yes, he can; but not opine as to
what those doctors opine.

MR PRONER. And | wouldn't ask himto, of

cour se.
THE COURT: kay. Al right. Bring out the
jurors.
MR. CALABRESE: And, Your Honor, | have no
further Ruiz readings. | think Ms. Buholtz will be
r eadi ng.

THE COURT: Ckay.

THE COURT OFFICER:  All rise. Jury entering.

(Whereupon, the jury enters the courtroom)

THE COURT: Pl ease be seated.

Good norning, Ladies and gentlenen.

THE JURY: Good norning, Your Honor.

THE COURT: You noticed yesterday was cold in
here; today it's like a steambath in here.

So if you get unconfortable, if you think you
need, like, to just get sone fresh air. Because |ike |
said, | cannot control the tenperature in this courtroom

As you did yesterday soneone yelled out break.

Do the sane thing. Because | know when it gets very hot,

it gets unconfortable, if there comes a point in tine that

469
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any nmenber of the jury feels unconfortable and needs that
break, just let me know, okay.

We'll continue, at this point. W were still
with the reading of the deposition of M. Andres Ruiz. And
at this point Ms. Buholtz is going to now -- her turn to do
the cross with regards to the deposition

Cont i nue.

M5. BUHOLTZ: Thank you, Your Honor

Continuing with Andres Ruiz's testinony.

Page 208, lines 2 through 19 and page 209, lines two
t hrough 7.

"QUESTION: Ckay. And so had you received any
paynent from M. Estevez before the date of the accident?

"ANSWER: | don't think so.

"QUESTION. Did you give --

"ANSWER: | don't think so because it was too
soon, but perhaps.

"QUESTION. All right. D d you get paid by check
by M. Estevez?

"ANSVER:  Yes.

"QUESTION:  And did you have a busi ness account
into which you deposited the checks?

"ANSWER: | had an account, my busi ness account,
but he would pay nme as well with some Resnick checks. He

did not give nme a check from Foodt own.
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"QUESTI ON.  And why woul d you except checks from
Resnick, from M. Estevez?

"ANSVWER:  Si npl e, because he would tell ne
Resnick is going to give you a check. Resnick is the
conpany. Sinple. | wanted ny check.

Page 209, line 22 through page 210, lines 2, 12
t hrough 14, 17, 18 through 21 and 24.

"QUESTION. Did you talk to sonmebody from
Par kchester who told you that they were -- that the job was
shut down, your part of the job was shut down?

"ANSVER: No. No. | never spoke.

"QUESTI ON.  You never spoke to Parkchester?

"ANSVER:  No, no.

"QUESTION: Do you know t he nanmes of anybody at
Par kchest er who worked for Parkchester?

"ANSVWER:  No.

Page 212, lines 14 through 25:

"QUESTION: So you | earned days prior to this
installation work that you were going to have to bring them
down into the basenent because Resnick was not delivering
t hem down in the basenment, correct?

"ANSVWER:  Correct.

"QUESTI ON. A couple of days prior you have a
phone call wth Pochol o where you discuss the winch system

and the netal ranp and advi sed themthat you never done
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this before, correct?

"ANSVER:  Correct.

Page 214, lines 7 through 8. Page 214 7 through
8, 11 through 18.

"QUESTI ON:  How much work had you done al ready
prior to the racks being installed, prior to the racks

bei ng delivered?

472

"ANSWER: | created the space to install the rack
system | had noved sone conpressors that were at the
jobsite and I noved -- and | noved themto anot her

| ocation, another place.

That's all | have, Your Honor.

THE COURT: Al right. That's the deposition of
Andres Rui z.

M. Proner, your next w tness.

MR. PRONER: Call to the w tness stand,
Dr. Mehrdad Col zad, M D.

THE COURT: |s he outside.

MR. PRONER  Yes.

You want me to get hinf

THE COURT: No. Qur officer will get him

THE COURT OFFI CER: Pl ease stand. Raise your
ri ght hand.

MEHRDAD GOL ZAD, awtness called on

behal f of the plaintiff after having been first

MC- A
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duly sworn and took the wi tness stand and
testified as foll ows:
THE COURT OFFI CER: Have a seat.
State your nane and professional address, for the
recor d.
Speak in the mc. Pull your chair. Up sone
nmore. Get confortable?
THE WTNESS: Mehrdad, Me-h-r-d-a-d, ol zad,
Go-1-z-a-d. Professional address, 91-31 Queens Boul evard,
Suite 601 El mhurst, New York.
THE COURT: You may inquire.
DI RECT EXAM NATI ON
BY MR PRONER:
Q Good norning, Dr. Col zad.
A Good mor ni ng.
Q Prior to you and | neeting just briefly in the hallway
this norning, had you or | ever net?
A No, we hadn't.
Q And | want you to assune that |'ve been practicing for
alittle over 30 years.
Have you ever testified for ne before?
No, | haven't.
Doctor, what is your profession?

I*'ma neurol ogi st.

O » O >

And do you have any subspecialty certification?

MC- A
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A Yes, | do.
Q What is that?
A | have two subspecialty certifications. One in electro
di agnostic medicine. It consists of tests that use electrical
recording, |like EEG to make neurol ogical diagnosis.

And ny second subspecialty is brain injury treatnments.

Q Are you licensed to practice nmedicine in the state of

New Yor k?
A Yes, | am
Q I's his m crophone working, Your Honor, or am| not
getting it?
THE COURT: It is.
MR. PRONER: Ckay. Sorry. M hearing is not
great.

Q Doctor, could you tell the jury what neurol ogy is?

A The specialty of neurol ogy consists of the diagnosis
and treatnent of conditions, diseases that affect either the
brain, the spinal cord, the nerves, the arns and the | egs and the
nmuscl es.

Q And you have additional specialty in brain injury
nmedi cine; is that correct?

A | would call it a subspecialty. 1t's connected to
neur ol ogy.

Q Does every neurol ogi st have that subspecialty?

A No. |It's a matter of choice. Pursue further training.

MC- A
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Q Can you tell the jury about your education please, and

pr of essi onal experience.

A Sur e.
So | was born in Iran. | finished high school there.
Then | nmove to Paris and France. | learned French and went to

t he Medi cal School of the University of Paris.

And after conpleting an ei ght-year program of
prenedi cal and nedical studies, | cane to the United States
where | had to take a nunber of examns.

And | conpl eted ny residency in neurology and brain
i njury medicine here.

Q So you conpl eted your residency in the United States.

What is a residency?

A A residency is a postgraduate training. Once doctors
conpl ete nedi cal school and obtain an MD degree, if they wish to
go beyond general practice of nedicine, they conplete their
resi dency and they becone specialists in a given area.

Q And your residency was here in the United States.

And that was in neurol ogy?
Correct.
And anongst residences, is there a chief resident?

Yes.

o > O >

What is a chief resident?
A A chief resident is nore of an admnistrative type of

responsibility to coordinate activities of other residents.

MC- A
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Q Does every resident have a chance to becone a chi ef
resident, or is that a specific title for just some residence?

A Just one per year

Q And were you, in fact, chief resident?

A Yes, the last year of ny training.

Q Did you go on for any further training?

A During that sanme year | spent ny |ast year of training
at the JFK Johnson Rehab Institute that specializes in brain
injuries. And | had training in evaluation and treatnent of
patients who have suffered traumatic brain injury.

Q What is a traumatic brain injury?

A Traumatic brain injury is an injury that the brain
suffers as a result of application of physical force to the
brai n.

So in layman's terns, if sonething hits the brain or
if the brain hits an object and the nechanical energy is
sufficient, that can cause damage to the brain.

This is not unlike any other part of the body. W can
fall down and break a bone. If you hit the head, you can suffer
injuries either to the skull or to the brain.

Q And in addition to your postgraduate training in brain
injury, did you have any board certifications?

A Yes, | did.

Q What is a board certification?

A The board certification or to beconme board certified, a

MC- A
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doctor, chooses to take additional exam nations that is governed
by a body called Anerican Board of Medical Specialties. And they
have different subdivisions for each specialty.

So | took the board exam nation for neurol ogy. And
subsequently, | took the subspecialty board certifications for
brain injury medicine.

Q So you becane board certified not just in neurol ogy,
but board certified in brain injury nedicine; is that correct?
A It is correct?

Q And is every neurol ogist board certified in neurol ogy?

A No.

Q I's every neurol ogist board certify in brain injury
medi ci ne?

A No.

Q But you had the additional training required and took
and passed the exanms in that specialty and subspecialty; is that
correct?

A It is correct.

Q Addi tionally, have you published any articles in the
field of neurol ogy?

A Yes, | have.

Q Can you just briefly tell the jury what subjects
you' ve published on?

A So the subject of interest, which is usually a

chal l enge when a doctor, right -- it's a patient wth traumatic

MC- A
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injury, and especially when there is a case going on and there is
vested interest, is whether they're telling you the truth or not.

If I ask you if I want to take a nenory exam of every
singl e one of you, you can technically pretend that you don't
remenber.

The doctor needs a technique to figure out if the
patient is telling the truth or not. Because it's very sinple
to feign that you don't renmenber

So we cane up with a technique that, based on the
cognitive test that the patient has taken to figure out if they
were truthful or not.

So then we published an article and that was accepted
in ajournal.

Q Can you tell the jury about your professional
experi ence.

A So | started nmy practice in 1997. 1In 1999, | was
nom nated as chief of neurology at St. Vincent Catholic Medica
Centers of Brooklyn and Queens. So | ran the neurol ogy
department in all four hospitals. | obtained stroke center
certification, and that |asted until 2009, at which point the
Cat holic Medical Centers unfortunately went bankrupt.

And fromthat point on, | remained full time in ny
private practice.

Q And in your private practice as well as at the

hospitals, did you and do you continue to routinely evaluate and

MC- A
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treat patients with traunmatic brain injuries?

A Yes, | do.

Q Are you famliar with the term "post-concussi on
syndronge" ?

A Yes, | am

Q Can you explain to the jury post-concussion syndrone
and how it relates to traumatic brain injury, please?

A So as at nane indicates, post, sonething that cones
after.

Concussion is a different word for traumatic brain
injury. And the concussion usually refers to mld types of
traumatic injury. There are noderate types and severe types.

And the syndrome is a situation in which the synptons
caused by the brain injury do not resolve.

Ina mld traumatic brain injury concussion, you could
expect about 80 percent of patients, four out of five to
recover, and one of five that's not.

And these are patients who suffer from post-concussion
syndrone, because the synptonms continue. They do not resol ve.

Q Approxi mately, how many patients have you treated over
of the course of your career with traumatic brain injuries?

A Thousands. | don't know t he exact nunber, but
t housands.

Q And based upon your training and experience and

prof essi onal practice, are you able to render opinions, to a

MC- A
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reasonabl e degree of nedical certainty regarding di agnoses,
causation, prognosis and pernmanency?
A Yes?

MR. PRONER  Your Honor, | ask the Court to
recogni ze Dr. CGolzad as an expert in the field of neurol ogy
and the subspecialty of brain injury nmedicine.

MR. CALABRESE: No objection, Your Honor.

THE COURT: So qualified.

Q Did there come a tine that you becane the treating
neurol ogi st for the patient, Honorio Rosario-Silverio?

A Yes.

Q And, Doctor, do you have his patient chart and records
with you here in court today?

A Yes, | do.

MR, PRONER: Ckay. | ask the Court to allow him
to refer to his records to the extent it mght refresh his
recol lection if he feels the need to do so.

THE COURT: |If he feels the need to do so, then
he can indicate he needs to refresh his recollection.

MS. BUHOLTZ: Your Honor, can we have them marked
for identification.

THE COURT: For identification. W can have it
mar ked for identification.

MR PRONER: | believe the doctor has the

records.
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THE COURT: Doctor, may | just have the record so
| can mark it for identification.
(Plaintiff's Exhibit 15, Medical Records of
Mehrdad CGol zad, MD, was received in evidence.)
THE COURT: Plaintiff 15 for identification.
THE COURT OFFI CER:  So mar ked.
Q Wien did you first evaluate
M. Honorio Rosario-Silverio?
A January of 2019.
Q Doctor, by the way, do you know
M. Honorio Rosario-Silverio's primry |anguage?

A Yes. He's Mexican. His primary |anguage i s Spanish.

Q Do speak Spani sh?

A | do.

Q And what is your |evel of fluency?

A Totally fluent and operational. | can do everything in
Spani sh.

Q Wien you first examned himin January of 2019, did
you get a history fromM. Rosario-Silverio?

A Yes, | did.

Q And what did that history reveal, if anything?

A The history consisted at about 14 nonths earlier, in
Cctober of 2017, he suffered a fall. Apparently, there was oi
on the floor. Suffered multiple injuries to different body

parts. And he was in pain, including in his head.
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He was evaluated in an energency room and | believe
di scharged the sane day. And he said that subsequent to that
day, he was suffering from headaches, constant headaches. He
felt dizzy. He had issues with his nmenory, attention span. And
he al so felt anxi ous and depressed.
Now he did have sone other body synptons related to

his other injuries, |like neck pain, back pain and such. W
focus was on the head. That's the area that | evaluated and
treated. He had other doctors for those other problens.

Q Did the history he gave you about his fall and the
injuries remain consistent throughout your treatnment?

A Yes.

Q And did you conduct an exam nation?

A Yes, | did.

Q And what synptons did M. Rosario-Silverio present at
your initiation evaluation?

A So as | said earlier, his synptons included headaches.
He felt dizzy. He had issues with his nenory, attention span
w th bal ance. He was off balance, and | was anxious and
depr essed.

Q Were these synptons consistent with a traunmatic brain
i njury and post-concussi on syndronme?

A Yes, they are the typical synptons.

Q Coul d you explain to the jury why these types of

synptons arise out of a traumatic brain injury.
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A The pain is conmon. | guess we have all suffered
t rauma.

We know that there is pain.

Now, here, in this particular case, because the traum
is to the head, it causes headaches.

Di zzi ness i s because, when there is brain injury, the
bal ance function of the brain is inpaired. That neans that the
brai n cannot bal ance properly. And as a result we feel off
bal ance and di zzy.

Synptons |ike anxiety and depression can occur as a
result of brain injury. W could suffer fromanxiety as a
primary condition, which was not his case. But it can al so
occur as a result of trauma and injury to the brain.

So that's an explanation as to why he has such
synptons. Cbviously, the cognitive synptons is the brain. The
brain is injured, our attention span, nenory, concentration
processing speed are not the sane.

Q Doctor, prior to testifying here today, have you had
an opportunity to review his initial hospital records from
Jacobi Hospital ?

A Yes.

Q Was there anything significant in his hospital
records?

A They do indicate that he was experiencing headaches at

t hat point.
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Q Was there any conplaints of his neck?
A Yes. He also had neck pain.
Q And is there any significance to a neck injury with
regard to traumatic brain injury?
A The mechani sms are often of the sanme. Like his -- he

actually never hit his neck, yet the neck injuries were so severe
t hat he required surgery.

So the question is that where did the neck injury cone
from It was nothing hitting his head nor nothing hitting his
neck, nor did he hit his neck when he fell down agai nst
anyt hi ng.

And the answer is that simlar to sonebody who dives
in shallow pool, the inpact to head can cause severe cervica
spine and neck injury, up to the point of causing fracture.

So the nechanisns are usually the same, and they
affect two different areas. One is the brain; the other one is
t he neck.

And very frequently when we see these patients in the
enmergency room they have both neck pain and headaches.

Q And M. Rosario presented in the energency roomwth
bot h neck pain and headache?

A Correct.

Q Doctor, could you tell the jury about your course of
treatment of the patient?

A So his nost bothersone synptom was headaches. So |

MC- A
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started to give himvarious nedications and supplenents to help
himwth his headaches. And it took, finally, multiple
prescriptions for himto experience relief.

Hs -- we have a questionnaire to find out how bad
headaches are. And | believe in the beginning that was in the
60 percent, which is significant.

Wil e he had the opportunity to take all the
medi cati ons and he did not have coverage issues, that would drop
to 20, 24 percent. Never dropped to 0, but he did experience
i nprovenent .

Q So you prescribed nedication

What were these nedications?

A Both regular painkillers, like anti-inflammuatory
medi cations. In this case it was Cel ebrex.

Al so, nedication that are specific for headaches, that
nmeans that it would not help if painis in a different part.
Some pain medications will help with pain regardless, from head
to toe.

Sonme headache nedi cations are effective only for
headaches. So | prescribed also a nedication called sumatriptan
torelief the tension in the neck that was al so exacerbating his
headaches. | gave him a nuscl e rel axer bacl of en,
B-a-c-1-0-f-e-n.

And there's also nmedication that can prevent

headaches. It's not necessarily hel pful when headaches are
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there. But if you take regularly, they prevent headaches. It's
call ed Neurontin, n-e-u-r-o-n-t-i-n.
So these were the nedications that | prescribed.

Q And sone were hel pful ?

A Yes.

Q Now, you nentioned problenms with his bal ance and nood
i ssues, menory and cognitive conplaints.

Can soneone fake these?

A Yes. You could fake any of the synptons, yes.

Q Did you do any screening to see if he was perhaps
faki ng these?

A So for the cognitive conplaints, they pretty much
function like a lie detector test, and he passed that. He passed
it wwth pretty high score. So we know that he was not |lying. He
was not trying to.

Q |'msorry, so what is a cognitive test?

A Well, a cognitive test is a test of cognition, which
means you test your nenory, your attention span, your processing
speed, your visual-spatial capabilities. They show you a shape
fromdifferent angles to see if you recognize. That's a
cognitive testify.

Q So how do we know that there was an inpairnent rather
t han naybe soneone is just not that smart?

A Well, you | ook at the background of the person. You

| ook at the nunber of years of education, and you have an idea of
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And the fundanental question is that, are they being
truthful; are they exaggerating the problem are they feigning
that they don't remenber when in reality they do.

So to answer this question, there are specific tests.
The first called test of malingering. And when we adm ni ster
this test -- and we usually do not tell the patient what the
test is about.

If they pass, we know they are not trying to
exagger at e.

Q So you nmentioned a preacci dent baseline.

Have the synptons ever returned to his preacci dent
basel i ne?

A No. What | neant by preaccident baseline, so it was
cognitivel y-speaking. He has nine years of education. He cane
to Anerica not speaking English, but managed to work as a
specialist, | believe, a refrigerator technician.

Havi ng been an immgrant myself, | know that is not
easy. You go to a new country, you do not speak the |anguage,
you do not know anybody, he managed not to be a burden for
soci ety.

So that shows a certain degree of intelligence.

MR. CALABRESE: (bjection, Your Honor. W don't
need the inmmgrant story.

THE COURT: (njection, Counselor, nothing el se.
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Sustain, Doctor, as to anything with regard to
your personal experience.

Q So, Doctor, in the neuropsychol ogi cal eval uation, what
were the significant findings?

A He did have deficits. He had problens with nenory,
with attention span, sonething called executive function, and
processi ng speed.

He was sl owed down.

Q What i s executive function?

A Executive function is the capability to plan for a
conmpl ex action; that could be a sinple as drawing a geonetric
shape. You need a plan to do it right.

That could be as sinple as cooking. To cook you need
executive function because you need to sequence the events
properly when you add different ingredients.

When the executive function is inpaired, it is very
di sabl i ng.

Q And what is processing speed?

A Processi ng speed sinply neans how qui ckly you perform
cognitive functions.

Like if I tell you what is four tinmes four, you may
say 16 right away or take some tine. And that is one of the
measures in patients with concussion, they become excessively
sl ow.

Q And what about problens in nenory; tell the jury a
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little bit about that.

A That consists of not renmenbering. Not renenbering
conversations, events. And it also affects |earning and
adaptation to new environnents. All these issues are inpaired
when there's nmenory probl ens.

Q And were all these findings consistent with traumatic
brain injury?

Yes, they are.

Did you send himfor any inmaging studies?

> O >

Yes, | did.

Q And were there any significant findings in these
st udi es?

MR. CALABRESE: (njection, Your Honor.
THE COURT: Sust ai ned.
Rephrase it.

Q Do you nornally rely on these imaging studies as part
of your practice in the field of diagnosis and treatnment of
traumatic brain injury?

A Yes, | do.

Q And what type of studies do you typically rely on in
your nedical practice in the diagnosis and treatnment of
traumatic brain injuries?

A Special brain MR sequences that are tuned for
detection of traumatic brain injury.

Q What are these special MIs?
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A So there's first standard sequences that are perforned
in any MRI. And when one is |ooking for evidence of traumatic
brain injury, they to additional sequences that are categorized
under the title of mcrostructural inmaging.

The brain conmponents are exceeding small. And when
damaged, they have consequences.

Because those components are so small, usually regul ar
I magi ng studi es cannot detect abnormalities; therefore, there
are special techniques that can reveal even small, mcroscopic
type lesions and are very famliar in traumatic brain injury.

Q And are these findings considered relevant in the
field and practice of diagnosis and treatnment of traumatic brain
injuries.

A They are very hel pful because they are objective. That
nmeans that the patient has no influence on that. The patient
cannot decide to have an abnormal MR

And those mcrostructure imaging are interpreted with
FDA- approved artificial intelligence technologies. That neans
t hat even the radiol ogists bias has been elimnated. It's as
obj ective as they could be and, therefore, reliable.

Q Ckay. You used a terml'mnot famliar wth.

Can you explain to the jury what radiologist bias is?

A That nmeans if a radiologist wants to favor and give you
an exaggerated readi ng, based on that image, they can. Wth this

t echnol ogy, they cannot.




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

M. Golzad - Plaintiff - Direct

491

So one -- there's nore than one. One is called DTI
That stands for Diffusion Tenser |Imaging. Tenser is the sum of
vectors. Diffusion tensor imaging in this case was conpl eted
wi th an FDA-approved technol ogy by a conmpany cal |l ed | nmeka,
|-me-k-a. They use a sequence called, ANDI, A-N-D-I, Advanced
Neur odi agnostic I nmagi ng that got governnent approval for
accuracy and reliability.

Q What i s FDA approval ?

What does that nean?

A FDA approval is basically for a device -- if they have
approval for medications, that's for bringing a new nedication to
t he market.

For a device is that if it's reliable for the purpose
it's been designed. So in this case the question was, is this
technol ogy reliable for evaluation of mcrostructural injuries
to the brain.

Q So there was radiol ogical objectivity and speci al
technology to elimnate radiological bias in his MR wth
Diffuse Tenser Imaging, the DTl you nentioned. And it's
FDA- approved and it's I nmeka processing.

I's that the type of examyou sent M. Rosario to get?

A Yes. That in addition to another technol ogy which is
obj ective also, that's called NeuroQuant?

Q And do specialists in field of brain injury nmedicine

typically rely upon these findings?
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A Yes, they do.
Q And did you, in fact, rely upon your findings in
coming to your diagnosis and treatnent of this patient?
A Yes, | did.
Q And were these -- did this MRl with DTlI, was that read
by a board certified neuroradiol ogist?
A Yes.
Q And do you know the nane of that board certified
neur or adi ol ogi st?
A Dr. M chael Rosenberg.
MR, PRONER:  And, Your Honor, 1'd like the Court
to take judicial notice that we've called himon as a
w tness, and we except himto testify on Tuesday.
Q Doctor, what were the findings that you relied upon?
A Are you referring to MRl findings?
MR. CALABRESE: (bjection, Your Honor.
THE COURT: Overruled. Subject to connection.
Q You can go ahead tell the jury, please.
A So two different types of abnornmalities were elicited
by the MRI. One is that he did have --
MR CALABRESE: Again, Your Honor, objection. He
can't interrupt --
THE COURT: Overruled. Subject to connection.
MR. CALABRESE: He's connecting it right now.
THE COURT: It's okay.

MC- A
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Go ahead.

A So the mcrostructure abnornalities reveal ed that sone
of the connections within different structures of the brain had
been rupt ur ed.

These are very fine fibers. |magine very, very fine
el ectrical cables, wres. And the rupture of these el enents
results in synptonms |ike cognitive problens, nenory problens and
such.

The second objective test, the NeuroQuant showed t hat
his brain, the size of his brain was shrinking nmuch faster than
nor mal

And when this type of problemoccurs in an
asynptomatic fashion, it's nost of the tine caused by the
trauma. |If there's a trauma to the left side of ny head, you
woul d expect -- where there's injuries to the left side of the
head, you with expect shrinkage in that area because the brain
tissue suffers. And he did have shrinkage on the left side of
the brain, and in the back of the brain.

Q How does shrinkage of the brain happen froman injury?

A The sequence is that when the brain cells lose their
connections, when they're not connected to other structures in
the brain they die off.

And very simlar to a nuscle that's not being used and
| oses its spark, that part of the brain can lose its spark, its

vol une.
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Q So there was a -- and you say asymmetrical, that
means -- what does that nean?

A So that's crucial to distinguish between a condition
i ke Al zheimer's or denentia, in which you have synmetric
shrinkage, the whole brain is involved, as conpared to traumatic
injury, which is like falling down. Wen you fall down you don't
break everything. One area breaks.

And in this case, it was the left side in the front of
the brain and then in the back.
When it's patchy, one spot here one spot it's nore

often traumatic. Wen it's the whole brain, thenit's a
degenerative condition |ike A zheiner's, denenti a.

Q So would it be possible for
M. Honorio Rosario-Silverio to fake these parts of asymmetri cal
or unequal brain shrinkage?

A No. Those are objective images. And they are
interpreted by artificial intelligence.

Q And were they consistent with the synptons he was
conpl ai ni ng of ?

A Yes.

Q Doctor, for what period of time did you see
M. Honorio Rosario-Silverio?

A So | believe ny |ast encounter took place in 2013. And
nore recently he was seen by other doctors in my practice.

Q So he's still a brain injury patient in your practice;
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Is that correct?

A Correct.

Q And his problens have remai ned?

A Yes.

Q Doctor, what is your diagnosis of
M. Honorio Rosario-Silverio, to a reasonabl e degree of nedica
certainty?

A Concussion or traumatic brain injury of mld type with
post - concussi on syndrone.

Q And doctor, within a reasonabl e degree of nedica
certainty, what caused M. Rosario's traumatic brain injury and
resul ting synptons?

A | believe the accident in 2017 was the cause because
before that he had none of the synptons and all the synptons
began at that point.

Q Doctor, were you aware he had an autonobile acci dent
in 2020, Cctober of 202072

A | found out later. | wasn't aware of it at that tine.

Q Doctor, you saw him approximately 22 nonths, al nost
two years before that subsequent accident.

At that time during those 22 nmonths, prior to his
aut onobi | e accident, did he already have all these problens and
all these synptons?

A |"msorry, can you repeat.

Q Ckay. So you saw himin January of 20197
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A Correct.
Q Twenty-two nonths |ater, he has an auto accident, from

when you saw him --

A Ckay.

Q -- which was approxi mately three years postacci dent.
Al'l right.

A Ckay.

Q So when you first saw himin January, which was 22
nont hs, he already had the same synptonms he's conpl ai ni ng of
today with regard to his traumatic brain injury; is that
correct?

A Correct.

M5. BUHOLTZ: Objection, Your Honor. He has not
seen plaintiff since 2023, so he doesn't know what his
conpl ai nts are today.

THE COURT: Overrul ed.

He's been seen at his office up to 2025, al
right. You can cross-exam ne.

Go ahead.

Q So, Doctor, based on you're seeing himbefore his car
accident, after his car accident, is it your opinion within a
reasonabl e degree of medical certainty that his brain injury was
caused by the fall and not the car accident?

A Yes, it is.

He had a gradual inprovenent, which was not interfered
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with, with the car accident. Had he suffered brain injury in
t he car accident, he would have gotten nuch worse, which he
didn't.

Q What was the gradual inprovenment fronf

A The specialty of ny office is treatment of such
conditions. He was receiving nmultiple nmedications. He
received -- he also had issues with his eyes. He received care
for that.

So | assune the inprovenment which occurred after we

started his care was due to the treatnment provided.

Q So the treatment was working, but did it get rid of
all of his problens?

A No, it didn't.

Q Doctor, based on your years of treatnent and the
obj ective findings, your education and professional experience,
do you have opinion within a reasonabl e degree of nedical
certainty whether or not the problems M. Rosario is suffering
fromas a result of his traumatic brain injury are permanent?

A | do believe so because they've |lasted for eight years

at this point. Usually, if it's not resolved wthin three years,
you coul d expect themto be permanent.

Q Do you expect any neurol ogi cal inprovenment in the
future?

A No.

Q How do these injuries affect his daily function?
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A He's daily function is affected by incongruent bal ance,
by issues with -- |ike anxiety and depression and cognitive
probl ems. He cannot renenber properly. He cannot focus. He
cannot concentrate. He's learning. He's inpaired.

Q Wuld that inpair his work capacity?

A It would inpair every aspect of his life, personal and
pr of essi onal .

Q Does he require ongoing nedical care?

A Yes, he does.

Q What type of neurological care will he need?

A For all medication that help himw th headaches, such
patients need adjustnment. After a while a nmedication may stop
hel ping. So he needs to have continuous care to eval uate, nake
sure the nedi cations are hel pful

He al so suffers, at sone point, when his condition
st opped inproving, he | ooked even worse than a regul ar
concussi on case.

| sent himfor a sleep study, and it turns out he also
suffers fromsleep apnea syndrone. And sleep apnea syndrone is
condition that could have been, again, present before the
accident. But it's known that concussion nmakes it worse.

And the conbi nation of these two factors
proportionally increase the risk of all the consequences and
conplications down the road.

One reason he has suffered brain atrophy, the | oss of
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volune is the conbination of the two. It's |ike a double
whamy, doubl e damage to the brain.

And such patients are at significantly increased risk
of dementia early on.

Q |'msorry, explain early dementia to the jury.

A Denentia is a condition that affects the brain.
Degenerati on nmeans destruction. And big chunks of the brain die
off. And as a result, the patient suffers severe cognitive
difficulties, balance problems and a host of other neurol ogical
conditions. They becone totally disabled.

Wthin 10 years it's alnost always fatal. It actually
has a worse prognosi s than cancer.

Q And this is your prognosis for
M. Honorio Rosario-Silverio?

A | think he has a significantly high risk of having such
conpl i cations because he was already suffered atrophy of his
brain. It's not statistical anynore.

Since he has suffered atrophy depending on the speed
of progression, he is at a very high risk.

Q He's going to require |lifelong nmedi cal nanagenent ?

A Yes.

Q Doctor, can you tell the jury about cognitive
rehabilitation therapy.

A Cognitive rehabilitation or remediation therapy is

usual | y adm ni stered by psychol ogi st neuropsychol ogi st, and they
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provi de various types of nmental exercises, calculation, nenory,
probl em -- nmenory exercise.

And the idea is to maintain or inprove of the
cognitive function of such patients. Like the rest of the body,
exerci se helps, and the nental and cognitive exercises help
preserve the brain.

Q And should he get a traumatic brain injury
rehabilitation progranf

A That's been shown to sl ow down the progression of the
condi ti on.

Q And how often should he have that?

A The usual schedule is twice a week, usually.

Q For how | ong?

Once in his life or sonething el se?

A So every six nonths, or every one year, they have to be
reeval uated to assess the efficacy of the treatnment and to decide
about changes, discontinuation or continuation.

Q What about psychot herapy, should he get that?

A Since he suffered fromanxi ety and depression, and
psychot herapy in the past did help him | believe that would be
very hel pful .

Q Pai n managenent ?

A Pai n managenent in ny area is the headaches that we
al ready discuss. So he does need nedi cati on managenent for his

headaches.
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The risk of his injuries, obviously, wth other
doct ors.

Q Prescription nmedication?

A Yes, he does need.

Q Doctor, is there anything about your treatnment and
tests and prognosis that we didn't cover?

M5. BUHOLTZ: Objection, Your Honor.
THE COURT: Sust ai ned.
MR CALABRESE: Join.

Q Doctor, are you being paid for your time away from
your practice?

A Yes, | am

Q And is that -- what is that paynent?

A $750 per hour. So it will be determned at the end of
t he session.

Q And is that paynent, in any way, contingent upon
whet her or not M. Honorio Rosario-Silverio is successful in
this case?

A No, it's not.

Q I's there any chance that M. Rosario-Silverio is going
to spontaneously recover fromthese injuries within a reasonable
degree of nmedical certainty?

A Vell, | mean, any chance, anything can happen. | hope
for himthat will be the case.

But as | nentioned earlier, when synptons are present
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so many years after, and he also suffers fromsleep apnea the
chances are exceedingly small to none.
Q I's this going to affect his social relationships?
A Yes, it does.
MR PRONER: Thank you, Doctor.
THE COURT: (kay. Before we begin
cross-examnation. We'|l take a five-mnute break.
MR. CALABRESE: Thank you, Your Honor.
THE COURT OFFICER Al rise. Jury exiting.
(Whereupon, the jury exits the courtroom)
(Whereupon, a recess was taken.)
THE COURT OFFICER:  All rise. Jury entering.
(Whereupon, the jury enters the courtroom)
THE COURT: Pl ease be seated.
Cross-exam nati on.
CROSS- EXAM NATI ON
BY MR CALABRESE:
Q Dr. Gol zad, good nor ning.
A Good norni ng.
Q ' mgoing to be asking you some questions today about

your opinions that you hold and your basis for those opinions.

Ckay?
Ckay.
Q I f you don't understand one of ny questions, sinply
say | don't understand and |I'I| ask --
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Q

di fferent

A
Q

qguesti on,

o >» O >

> O >

Q

MR. PRONER:  (Obj ection, Your Honor.
-- it adifferent way.

THE COURT: Overrul ed.

Ckay. If you don't understand, I'll ask it a
way .

Sure.

And I'Il ask, sir, that if | ask you a yes-or-no

that you answer it in a yes-or-no fashion.
Ckay?

Ckay.

To the extent as possible.

Ckay.

Ckay. |I'mgoing to be as brief as possible.
Are you a surgeon?

' m not a surgeon

Do you ever perform brain surgery?

| do not.

Your initial assessment of M. Rosario was in January

of 2019, nearly 15 nonths after the accident, yes?

A

Q
A

Q
t her api es,

A

Correct.

Ckay. You sent himfor various testing, correct?
Correct.

You sent himfor various treatments and cognition
correct?

Correct.

503




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

M. Golzad - Plaintiff - Cross (Calabrese)

Q
t he years,

A

Q
currently?

Q

A

Q

A
pai d, but

Q
have you?

A
general ly,
the certa

Q

own treatnent,

A
Q

correct?
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Ckay. You yourself have seen himseveral tines over
correct?
Correct.
Ckay. And he's still a menber of your practice today,

MR. PRONER.  (Obj ecti on.

THE COURT: Sustained as to nmenber.
He's still a patient in your practice currently?
He's still a patient in nmy practice.

And you got paid for al

that treatment, yes?

| believe so. I1'mnot sure if everything has been
| guess so.
Well, you haven't been treating M. Silverio for free,

Just to be precise, not in his specific case,
doctors do receive a | ot of denials.

So what | try to -- the thing is that | do not have
nty that every single service has been paid for.

It mght not, but I'mnot sure.

Fair.

But we've tal ked about this norning many years of your
yes?

Ri ght.

W' ve tal ked about the other therapy you sent himfor
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t hat ,

A Correct.

Q W tal ked about the testing you did of him correct?
A Correct.

Q You may not, each single one, but you got paid for
yes?

A Once again, | believe so. But | don't have the

certainty because | don't take care of that aspect of the

practi ce.

Q Under st ood. Ckay.
And who paid that?
MR. PRONER:  Obj ecti on.
THE COURT: Sust ai ned.
Q Did M. Rosario pay that?
MR. PRONER:  (Obj ecti on.
THE COURT: Sust ai ned.

Q Every time M. Rosario came to your office you made

noney, yes?

MR. PRONER:  (Obj ection, Your Honor.
THE COURT: Sustained to form

Q You make nmoney off treating him yes?
THE COURT: Sust ai ned.

Q Do you have financial interest in the facilities you

sent himto; are you an owner?
A The facilities | sent himto, these are outside
of fi ces.

505




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

M. Golzad - Plaintiff - Cross (Calabrese)

506

And, no, like when | send himfor an MR, | have no
financial interest in that.
Q What about the testing?
A Testing are done by nyself and that's my own practice.
Q Ckay. And others in your practice, correct?
A Correct.

Q Ckay. And if a patient tells you, Doctor, |I'mall

better now, | could do this, | could do X, Y and Z now that |
couldn't do before, you stop billing, correct?
A So you stop billing when you stop providing service.

So | guess what you want to say, would | discharge a
pati ent who has recovered, the answer is yes.
Q If a patient gets better, you discharge himand stop
treating him yes?
A But getting better may not nean total resolution of
synptons, right. Sinply inproving is not a reason to discharge.
Resolution, yes. O if you feel that | cannot hel p them anynore.

But getting better does not mean they have recovered.

Q " mnot tal ki ng about total resolution.
If a patient conmes to you and says, Doctor, | can't
remenber things; | can't renenber ny car keys; |'m having these

i ssues, you give himtreatment and then, all of a sudden after
nmont hs or however long of treatnment, he gets better.
You stop treating himafter that; is that correct?

MR. PRONER: (Objection as to form
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THE COURT: Sust ai ned.
Q Woul d you di scharge a patient after that?
MR. PRONER:  Obj ecti on.
THE COURT: Sustained. Just covered that.

Q Plaintiff discussed your narrative report that you

prepar ed?
MR. PRONER:.  (Obj ecti on.
THE COURT: Sustained. They're not.
MR. CALABRESE: He tal ked about his report.
THE COURT: Counsel, treatnent. Never nentioned
report.

Let's go.
Q You prepared a report, correct?
A | did.
Q A 2023 narrative report, correct?
A Correct.

Q And you prepared that report for M. Proner, right,
not anot her doctor?

A Correct.

Q Al right. And you got pay for that narrative report,
correct?

A Correct.

Q And you charged for review of the other medical
records, correct?

A I"mnot certain. | have to check if |I did charge for
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t hat .
Q Are you in the business of review ng nedical records
for free?
MR. PRONER:  Obj ection, Your Honor.
THE COURT: Sust ai ned.
Q You bill for your tine, right, Doctor?
A Yes.
Q Are you going to spend tine on a patient review ng
records and not billing for it?

A We routinely review patient's nedical records. And by
the insurance code, there's actually not a CPT code for that.
You can | ook at that since you referred to bill and all of that.

We never billed for nedical records review
Now, in this particular case, | told you I'm not
certain.

Q Ckay. Did you review records in preparation of
creating your narrative Decenber 2023 report from M. Proner.

A Yes, | did.

Q You di d?

Did you bill for that?

A Separately, no.

Q It was included in the price that you charged
M. Proner for the narrative, yes?

A | believe so.

Q Coul d be?
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| said | believe so.
Ckay. What -- how nuch was the narrative?
| do not renenber.

And we' ve al ready di scussed how nmuch you're being paid

here today for your time?

A
Q

Yes, we did.

Ckay. Attorneys often use you in their cases

involving traumatic brain injuries, correct?

A

Q
A

What do you nean by often use ne. Nobody uses ne.
Do other attorneys retain your services?

Attorneys, no. Mst of ny patients, like this

particular plaintiff, are referred by doctors.

plaintiff

yes?

Q

Q

Most of your patients are plaintiffs.

Did | hear that, sir?

No. | said like this particular plaintiff.

| said nost of ny patients, like this particular
here, are referred by their doctors.

Ckay. But M. Proner retained you for the narrative,

MR. PRONER:  (Obj ection.
THE COURT: Sust ai ned.
M. Proner retained you to come here today?
MR. PRONER:  Obj ecti on.
THE COURT: Sust ai ned.

This is not the first time you' re being retained by an

MC- A
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attorney to cone to a court of law, correct?
A Correct.
Q Ckay. You've testified in court, such as you have
this norning, nultiple times, yes?
Yes.

Ckay. More than 507

A No. |'ve done five for defense, actually.

Q Five for defense?

A Yes.

Q Ckay.

A Probably ten for plaintiff. |1'mnot certain.

But the last tine | testified was probably two years
ago, if not nore.

Q Ckay. Have you al so been retained by attorneys ot her
than attorneys for narrative reports, not necessarily resulting
in comng to the courthouse and actually giving testinony?

MR. PRONER: Objection as to form
THE COURT: Sustained as to form

Q Qther attorneys hire you for narratives, yes?

A O her attorneys, at times, request a narrative report.

Q I'msorry, | didn't hear you, sir.

THE COURT: You want to have it read back?
"Il have it read back.
You can read it back.

MR. CALABRESE: |'mjust having trouble hearing

MC- A
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THE COURT: (Okay. But you said you didn't hear
him 1'lIl have the | ast answer read back.

MR CALABRESE: Thank you.

THE COURT: You can read back the last answer.

And speak up closer to the mc so it can carry
your voice. Thank you

(Wher eupon, the record was read.)

Q Thank you.

And you said you do some work for defendants as well,
t 00?

A | do.

Ckay. But nmore than 50 percent of it is plaintiff's
side, correct?

A | don't know the exact proportion.

Q Ckay. Sir, we went over this norning the things you
reviewed to come to your conclusion for M. Rosario diagnosis
that you give him--

MR. PRONER:  Your Honor, objection. He keeps
tal ki ng about "we." And | don't think he's gone over any
of this with him

THE COURT: |'m not sure who "we" are.

So sust ai ned.

MR. CALABRESE: Apol ogi es, Your Honor.

Q The jury heard and M. Proner asked, that's what |

511
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nmeant when | say "we."
THE COURT: Just ask the question.

Q So the items that you testified to when M. Proner
asked you, that you relied upon, these are inportant in your
anal ysis, yes?

A The items, you nmean the records that | reviewed and his
tests results; is that what you nmean but "iten?

Q VWll, | believe we went through your own persona

exam nation, yes?

Correct.
Q Your review of medical records, yes?
A Yes.
Q Your cognitive testing of hinf
A Correct.
Q And your history from hin?
A Correct.
Q Ckay. And all of these are inportant to you, yes?
A Yes, they are.
Q Ckay. The history fromthe patient is inportant to
you, right?

A Yes, it is.

Q You rely upon it, right?

A Yes.

Q Ckay. You also indicated that you | ooked at the

Jacobi Hospital, the energency roomrecords; is that accurate?

MC- A
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A Correct.

Q Ckay. Now -- and you relied upon those Jacobi Medi cal
Records, correct?

A Correct.

Q Ckay. And you said that in those Jacobi Medical
Records you saw the word "headaches,” conpl aints of headaches,
yes?

A Yes.

Q Tell me where they are in the Jacobi Records where the
wor d "headache" shows once?

MR. PRONER  Your Honor, we -- the records are
here in court. W could pull them up.

A They appear nore than once.

Q The word -- your testinony is that the word
headache --

THE COURT: Hel p us, Counsel.

MR. CALABRESE: May | continue, Your Honor?

THE COURT: Well, you asked him a question.

Doctor, do you want to pull the record or -- can
you answer it or sonething el se?

There's an open question.

Q Yes or no, Doctor?

THE WTNESS: |'mpositive, Your Honor that the
word "headache" is there.

A And I'Il tell you why I"'mpositive. It's a PDF file.

MC- A
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| used the search engi ne and highlighted the word headache. So,
yeah, it's absolutely there.
You probably didn't read it.

Q Ckay. You | ooked at the triage records, right?

A The triage, |'mnot sure | have that.

Q Triage is the first thing that happens in the
hospital, right?

A Usually the nurse, the triage nurse is the first
medi cal person.

Q First in time nedical professional at the hospital is
the triage nurse, yes?

A The first medical person. Usually they see
adm ni strative before.

Q And before we even get to the triage at the ER
there's an anbul ance, correct?

A When there's an anbul ance, yes.

Q Do you know, yes or no, if M. Rosario was brought to
t hat energency room by an anbul ance?

A | did not have the anbul ance records. | believe he was
t aken by an anbul ance, brought.

Yeah, they used in the hospital notes, BIBA. That

stands for brought in by anbul ance.

Q Ckay. So you knew, when | ooking at the Jacobi Records
t hat he was brought in by an anbul ance, yes?

A Correct.
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But you didn't |ook at the ambul ance records, did you?
| didn't have it.

Did you ask M. Proner for thenf

| did not have such records.

Did ask M. Rosario then?

He doesn't have hospital records or ambul ance records.

But he has access; they're his records.

> O » O » O » O

Usual |y patients do not request it directly.

Q When | want nedical records, Doctor, right, a H PAA
formneeds to be filled out by that patient to give another
person authorization to | ook at the records, right?

A That's an adm ni strative procedure.

Q ["msorry?

A You're reciting the admnistrative procedure. The
H PAA is necessary to get the records.

Q It's a necessary el enent before anybody el se can | ook
at the records. He's got to give you authority.

The patient has to give you his approval ?

A H s authorization, yes.

Q Ckay. So you didn't |ook at the anbul ance call
report, correct?

A | did not have the anbul ance records. Had | had them
| woul d have | ooked.

Q W' ve al ready established you didn't have them

Did you ever ask for thenf

MC- A
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Did you search them out?

A Wien we request records, we do request all the records.
And as you know, we don't always get them

Q | don't know what happens in your practice, sir.

So you' re aware anbul ance personnel was called to the
scene and brought this man to a hospital.

You ask for them because you woul d have thought they
wer e necessary, correct?

A Correct.

Q First in time nedical treatnent is sonething you want
to see, correct?

A Correct.

Q Because it's part of your assessment and eval uation,
correct?

A Correct.

Q And in treating a brain injury or diagnosing a brain
injury, would you agree, Doctor, that first in time presentation
of synptons is a very big part of it for a TBI or a concussion?

A What do you nean, "a very big part of it"?

Q A very big part of your medical conclusion is, what
was he like initially; what happened at scene and then at the
ER, yes?

A Vel |, depends on where you get the information from

What | can tell you is that the majority of patients

with brain injury don't remenber the event.

MC- A
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Q Sir, I"'mnot asking about other patients and brain
injury.
' masking, yes or no -- I'mtrying to be as brief as
possi bl e.

Yes or no, it's part of your assessnent --
A Wth all due respect, you ask a general question. You
said that the first -- is it inportant or not. That was a
general question
And respectfully | responded that, in this particular
case wWith brain injury it just so happens that a good nunber of
t hese patients do not even remenber the event because they were
hit on the head.
Q Again, |'mnot asking about what anybody renenbered,
Sir.
You were aware --
MR. PRONER:  Obj ecti on.
THE COURT: Sust ai ned.
| think he's answering the question, because you
phrased it in a particular way.
And | believe, Doctor, what you're getting at,
you can't answer his question that way.
MS. BUHOLTZ: Your Honor, can | have that answer
read back.
THE COURT: Ckay.
MS. BUHOLTZ: Because | didn't hear it.

MC- A
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THE COURT: Can we have the |ast answer read
back, pl ease.

Thank you.

(Wher eupon, the record was read.)

THE COURT: Before you go any further, Doctor, if
you can't answer yes or you can't answer no, you can
i ndicate, | cannot answer your question that way, or
don't understand your question.

Those are other options you do have.

THE WTNESS: Thank you

THE COURT: Continue. Ckay.
Q | know you know how to do this, Doctor.

THE COURT: That's not what | asked, Counsel. |
didn't ask comments fromyou whether he knows or not.
These are directions fromthe Court. And | appreciate that
you don't follow with other directions, because this is the
Court giving directions to the w tness.

Thank you.

MR. CALABRESE: Thank you, Your Honor
Q But, Dr. Golzad, you told this jury when M. Proner

was asking you that he actually didn't even hit his head?

MR. PRONER:  Obj ecti on.

MR. CALABRESE: What's the objection?

THE COURT: Sustained to form

Q Did you not tell this jury when asked questions by

MC- A
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M. Proner, that M. Rosario didn't even -- nothing hit his head

t hat day?
Yes or no.
A | do not renenber the exact wording now
If you want ne to tell you what ny inpression is from
the history he gave ne, |I'Il be happy to repeat.
MR. PRONER.  (bj ect.
Q We'll get into his history --
A Actually, | don't renenber --
Q -- in a noment.
A -- having said that. Can be verified.

THE COURT: You can't over speak over each other.

You ask a question. You wait. The doctor gives
an answer. Once the doctor finishes. You followup with
your ot her questi on.

You don't keep interrupting the doctor.
A So I do not remenber word by word what | said and |

don't believe | said that, not having hit his head.

Q I'"mtaking diligent notes as you testify --

THE COURT: Sust ai ned.

He actually didn't say his head. He said he hit
hi s neck.

Ckay. Let's nove on.

MR CALABRESE: He said head.

Q But in any --
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THE COURT: Are you arguing with me now?

Counsel, are you arguing with the Court now, is
t hat what you're saying?

MR CALABRESE: Absolutely, | am

THE COURT: W have the reporter that takes the
notes. And if the jury has any problemrenenbering the
testinony, it will be jury's recollection that wll
supersede everyone in this courtroomwth the court
reporter's notes.

Ckay. Next question.

Q You gave an anal ogy about a diver diving into water

and tal king about the inpact to the diver's head on striking the

wat er .
Do you recall giving that anal ogy 20 m nutes ago?

A That | do renenber, what you just said, yes.

Q So what did M. Rosario strike his head on that day,
do you know?

A No, | don't.

Q Ckay. You're relying on the informati on he gave you,
correct?

A |'mrelying on the information that he told me that
i nedi ately after he had headaches. He had symptons related to
concussion. And then | investigated that to see if there was any
brain injury. That's how doctors -- that's how doctors operate.

W are not police investigators.

MC- A
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W get the synptons and we | ook for nedical evidence.
And that's how | proceeded wth him
Q And one of those areas of nedical evidence would be
t he energency room records, agreed?
A I'mtal ki ng about objective nedical evidence, |like MI.
Q W'll get to -- sorry.

You're finished?
Yes.
W will get to objective testing in a noment, sir.

Ri ght now you said you investigated after receiving

conplaints froma patient, subjective conplaints froma patient,

correct?

A
Q

| ooked at

Correct.

Ckay. And you've already told this jury that you

t he Jacobi records.

Did you see throughout the Jacobi record, denies LOC?
LOC is | oss of consciousness.

| don't renenber the exact sentence; but, yes, they

did i ndicate he had not | ost consci ousness.

Q

Ckay. And that history cane fromM. Rosario at the

ER, if you know?

A
Q

| believe so.

Ckay. Denies LOC, |oss of consciousness, is

t hroughout his nedical records at the Jacobi energency room

correct?
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|'ve already said that. He did not |ose consciousness.

That's what LOC neans.

Q
ener gency

A

revi ened,

Q

surroundin

somet

evi de

fronf

enmer g

to th

to.

evi de

recor

I's there any docunentation whatsoever in the Jacob

roomrecords that say head strike?

Head strike?

| don't know any docunentation for those that |

no.

Ckay. So "patient alert and oriented aware of his

gs. Negative LOC. "

Ckay, that's against, that's |oss of consciousness?
THE COURT: Counsel, you're reading from

hing that's not in evidence or sonething that is in

nce.
If you are, can you identify what you're reading
MR. CALABRESE: |'mreading fromthe Jacob

ency room nedi cal records, Your Honor. | stipulated

ese.
THE COURT: | didn't ask you what you stipul ated

| asked you if you're reading fromsonething in

nce, please identify what you're reading from
Exhi bit what?
What exhibit is that?
MR CALABRESE: | offer the Jacobi energency room

ds into evidence, Your Honor. They are hospital
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They're certified.

THE COURT: Are they in evidence.
MR PRONER: No objection.

THE COURT: \Were are they?

Pl ease show counsel. Anything offered in

evi dence nmust be shown to everybody.

MR PRONER: W have court records.
M5. BUHOLTZ: They're from Jacobi
MR CALABRESE: These are from your exchange, and

they're Bates stanped, Mtch.

Hospi t al

MR PRONER: |'masking if we have the Jacob
Recor ds.

THE CLERK: Yeah, we have Jacobi

MR CALABRESE: The CD cane in, Your Honor. |

can't show hima CD

THE COURT: Counsel, please.

Take a five-m nute break.

THE COURT OFFICER: Al rise. Jury exiting.
(Whereupon, the jury exits the courtroom)
(Wher eupon, a recess was taken.)

THE COURT: What cane in through the subpoenaed

records into the court system pursuant to the subpoena,

and this was subpoenaed by the Ofice of Richard J.

Cal abrese.

And in response to that subpoena, the records

MC- A
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cane in with a certification and pursuant to the CPLR
t hose records conme in automatically.

The only thing | amw thdrawing fromthe records
that | don't allow, is the subpoena itself, admtting it
into evidence as Plaintiff's 16.

And just hold on with any additional coments.

Gve it to the reporter to so mark.

(Plaintiff's Exhibit 16, Jacobi Hospital Record,
was admtted in evidence.)

MR. CALABRESE: Judge, while | was questioning
the Dr. Golzad, | was tal king about the subpoena certified
records. | did not have the court subpoenaed records in ny
hand, but Ms. Buholtz was handi ng hi m what we previously
consented to, Your Honor.

THE COURT: Let ne make it straight.

Whil e you were questioning the doctor you were
| ooki ng at records, never indicated. You were asking
guesti ons about Jacobi Hospital Records. Never indicated
that you were looking at them Then you started reading
froma record. That's when the Court inquire, Counsel, are
you reading fromrecords that are in evidence, and if so,
what exhibit are they, or are those records that are not in
evi dence and therefore you should not be reading fromthem

Those records were not in evidence at the tine

you were reading fromthose records in front of the jury.

MC- A
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That's how this whole thing got started.
And all of a sudden, at that point, you offered
the recorded that you had in your hand in evidence.
| then said, where are the subpoenaed records,
those are the ones that get offered in evidence.
At that point, someone, |'mnot sure which of the

attorneys interjected, Wll there's a notice to adm t.
Notice to admt really doesn't apply to hospital records
because all | need is a certification fromthe hospital.
Under 4518, it's automatically adm ssible subject to
redaction.

So | don't need anybody's perm ssion or anyone's
notice to admt, to admt the hospital record. But | do
need a subpoena because | do know where that hospital
record cane from not someone offering what they have in
t hei r hand.

Now, if soneone else wants to offer a different
hospital record, then they have to consult, meaning the
attorneys wth each other saying, yes, we all agree to have
this version of the hospital record admtted into evidence.

So now | admitted on plaintiff's question Jacob
Hospital Record, Exhibit 16.

If you have an exception to that, M. Cal abrese,
so note it on the record.

MR. CALABRESE: Thank you, Your Honor

MC- A
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THE COURT: Now, Ms. Buholtz.

MS. BUHOLTZ: | would like to have nmarked as
Def endants' Exhibit -- | think we're up to K, naybe, yes.

This is Plaintiff's exchange. There is going to
be a K-1 and a K-2. K-1is attorney Proner's letters --
no, | take it back.

It's going to be our Exhibit K

Exhibit Kis fromon Attorney Proner with his
notice of intent to admt. It's -- | Bates-stanped it. |
share it with himahead of tinme, and it's 40 pages m nus --
it's 38, if you disregard the first two letters from
M. Proner, which are Bates-stanped pages 1 and 2.

| saw fromPlaintiff's Exhibit 16 that there 24
or so Bates-stanped pages. Plaintiff's Exhibit 16 in
evidence is |less conplete than what M. Proner originally
exchanged with us.

MR PRONER: So you're wong because, unlike
def ense counsel, these records have been there for a |ong
tine.

| sent the paralegal frommy office to the
subpoena record room and scanned themall. These have been
there since Septenber. And if they took the time to | ook
at these records beforehand, they would know that the
records that the court has admtted into evidence are

nunmber ed pages, and there happens to be 40 pages.

MC- A
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M5. BUHOLTZ: |'msorry, happens to be what?

MR. PRONER. Forty pages. They're nunbered.
They're 40 pages. The last page is No. 40.

M5. BUHOLTZ: | will need to | ook at that again,
Your Honor, because |I did not see 40 pages.

THE COURT: The records are right there. The
subpoenaed records are right there, counsel.

MR. PRONER:. They're nunbered. They have nunbers
in the lower right-hand corner of each page, and they've
been there for nonths.

THE COURT: Al right. [|'mnot wasting any nore
time. Bring the jury out.

MR. PRONER: Thank you, Your Honor.

M5. BUHOLTZ: Your Honor, the pages are
different. And there's |ess substance in Exhibit 16, than
there is what |'mgoing to have nmarked at Defendants' K

THE COURT: Counsel, | will mark Exhibit K for ID
at this -- I"Il mark it for IDonly. | will not mark it in
evi dence since we already have Jacobi Hospital Record in
evidence. | don't know where that cane from | know you
said Attorney Proner provided it to you. I'Il mark it as a
Court exhibit. You can't do it with the jury. But | wll
not mark it in evidence because you're holding it in hand,
and that did not cone through subpoena.

M5. BUHOLTZ: |'mgoing to re-staple this,

MC- A
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because | took the staples out.

THE COURT: That's another problem now. You know
what, that's a problem | have, taking things from attorneys
because | don't know what was there. Was it there. [I'm
only marking the Jacobi Hospital record.

If you want to re-subpoena the Jacobi Hospita
record to find if there's anything different fromwhat you
got, that's your prerogative, Counsel.

MS. BUHOLTZ: They are certified. They came from
M. Proner certified.

THE COURT: But they didn't come under subpoena,
Counsel. You said they cane froman attorney's office;
that's the problem

MR. PRONER:.  And, Your Honor, the subpoenaed
records we couldn't even take them out of the courthouse.
| have to bring a portable scanner in the courthouse to
| ook at them

THE COURT: No. That's why -- there's a reason
why | do not allow attorneys to take records out of this
courthouse once they are on trial and even review t hem
wi t hout ot her attorneys present.

MS. BUHOLTZ: Your Honor, the CPLR was anended to
allow for certified records.

THE COURT: | know that, Counsel. | know the
CPLR, 4518. | know it very well.

MC- A
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M5. BUHOLTZ: Wth respect to Your Honor that
certified records that cane to attorneys' offices are
adm ssible. They don't have to necessarily conme directly
to Court.

THE COURT: Counsel, however, | already have one
set. So unless there is something different with that
set -- you can conpare themin front of all the | awers
during the lunch break. But let's finish wth the doctor.

MR PRONER It's all there.

THE COURT: (kay. She can conpare it in front of
the two of you.

Bring the jury.

MR. PRONER: Are we going to -- give him
Exhi bit 16.

THE COURT OFFICER Al rise. Jury entering.

(Whereupon, the jury enters the courtroom)

THE COURT: Pl ease be seated.

Ckay. Counsel .

MR. CALABRESE: Thank you, Your Honor
Q Dr. ol zad --

A Yes.
Q -- you now have before you, in evidence, the Jacob
Medi cal Records. |I'mgoing to ask you sone questions on them

Unfortunately, |I didn't have the ability to tab them

for you. So, sir, | want you to look at the -- if you can

529

MC- A




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

M. Golzad - Plaintiff - Cross (Calabrese)

530

find -- I"msure you're used to ripping through nedical --
t hrough records --

THE COURT: Counsel, avoid the comments. Just
ask your no question. It will make life go real snoothly
and questioni ng snoot hly.

Quest i on.

Q Can you turn to the triage, page one of two.

Doctor, do you need this for reference, if you can see

Do you have it?
MR. PRONER: May we approach
A The pages are nunbered. Just please give nme the page
nunber.
THE COURT: Do you have a page nunber.
MR. CALABRESE: M pages are not nunbered, Your
Honor. This is --
THE COURT: All. Approach and just show hi m what
page you're referring to.
MR CALABRESE: Thank you.
THE COURT: Show himthe page, that's it.
Q Tri age.
Put these to the side for now
Doctor, those are the records from Jacobi Hospital on
Cctober 24, 2017, when M. Rosario returned, those are not the

records fromthe actual date of accident.
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What 1'mgoing to do nowis, |I'mgoing to nove on
during the lunch break, we'll fix the record issue and conme back
toit.
Ckay?

MR. PRONER:  Obj ecti on.
THE COURT: Overrul ed.

Q Did you also |l ook at the records from Rye Fam |y
Medi cal where he went after Jacobi ?

A | did not receive those records.

Q Ckay. Did you look at the record fromDr. A an Co,
the third doctor he saw before the attorney got involved?

MR. PRONER:  (Obj ecti on.
THE COURT: Sust ai ned.

Q So your assessnent, the nedical records, and the
testing all conme together to your conclusion, help you cone to
your concl usion, correct?

A Can you repeat your question, please.

Q W tal ked about the elements, |'msorry.

You do an exam nation, you review nedical records, and
you sent himfor testing, all culmnated in your conclusion
yes.

A They all contribute to the conclusion. But since there
are other elements, these are not the only factors.

Q Ckay. They are all contributing el ements, though,

yes?
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A Yes.

Q Ckay. So like a math equation, one plus one plus one
equal s three, yes?

MR. PRONER:  Obj ecti on.
THE COURT: Sustain.

Q If one of those elenents are m ssing or inproper or
wrong or inaccurate, the testing, the assessnent, or the
hi story, can your conclusion becone inaccurate?

A In regular practice of medicine very often we have
i nconpl ete information. And the conclusion is based on objective
reliable data. |It's not based on questionabl e data.

Q Ckay. Wile we're tal king about objectiveness, tell
this jury, please, if you don't mnd, be difference between
obj ective and subjective when we're tal ki ng about, you know,
nmedi cal exam nations?

A Subj ective is a synptomthat is not verifiable, |ike
headaches. There's no test that measure if sonebody has
headaches or any other subjective synptons; and if so, how
intense that woul d be. That's subjectives.

Headaches, dizziness. |If | conmrent to you, |'m sad,
you have no neasure, no test to do that.

If | told you | broke ny arm you can send for an
x-ray, and the x-ray will show the fracture. They call that
obj ective evidence of injury.

Q Ckay. Thank you, Doctor.

MC- A
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So if a patient's conplaint is the subjective
evidence, it hurts here, right?

A Ckay.

Q And the subjective aspect of that is the thing, the
test that confirnms the subjective conplaint; is that accurate
you fol |l owi ng nme?

A No, it's not. |If you allow me, | can explain why.

Q Pl ease

A | could have an MRl of the brain and see a | ot of
abnormalities in absence of all types of subjective synptons.
They're not necessarily related, actually.

Q Ckay. But subjective is inside of ny control. |If
say ny armhurts, there's really no way for you to test if ny
armactually hurts or not?

MR. PRONER:  Obj ective, objection.
THE COURT: Sust ai ned.
You can rephrase it.
Q A subjective conplaint, you just gave this jury an
exanpl e. Headaches, that's subjective.
| could tell you I'm having headaches, correct?
A Yes, you coul d.
MR. PRONER:  Obj ecti on.
THE COURT: Sust ai ned.
Not you.

Q Sonmeone can tell you they're having headaches?

533
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A Ckay.

No, |'m asking?

A Soneone could tell me if they're having headaches.

Yes, | said that's possible that sonebody woul d come
and tell ne that they have headaches.

Q Ckay. And you indicated earlier in your testinony
with M. Proner that technically someone can pretend and t hat
you need to do objective testing to confirmthat, correct?

A Not to confirmthe synmptom the way | woul d phrase it
is that, is there a pathol ogical basis that woul d make you expect
t hat such synptons woul d be present, right.

Medically speaking, if there's evidence of injury on
an objective, diagnostic testing, then you woul d expect such
synptons to be present.

Q Ckay. So soneone's making a conplaint of a headache,
subj ectively, let me do an objective MRl to see if there's
anything on that MRl that supports the subjective conplaint,
yes? Fair enough?

MR. PRONER: (Objection. That's not a question.
THE COURT: Sust ai ned.
Rephr ase.
Q I's that accurate, what | just said?
MR. PRONER: Objection to the form
THE COURT: Rephrase.
MR. CALABRESE: 1'll ask the whol e question.

MC- A
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THE COURT: That's what rephrase neans.

Q So, Dr. Colzad, objective or subjective, ny question
is this: Sonebody can tell you they're having a headache,
subj ective conplaint, then you use an objective test to confirm
it, yes?

A That's precisely what I'mtrying to explain to you.

The objective test does not confirmthat they have
headache or not; then headache woul d becone actually objective
because there is an objective nethod to neasure the headaches.

What an obj ective test ask, it shows you the presence
or absence of pathology that would result in headaches.

Q So that objective test is |ooking for sonething that
may try and explain the headaches, better?

A That ny result in that synptom

Q Ckay. Thank you, Doctor.

So you use the termbefore that you have a test, it's
like a lie detector test?

A There are multiple. One of themis called the Rey 15
R-e-y 15. Then the conputerized test that the patients take have
enbedded measures of reliability.

Q Since you used the termlike a |lie detector test, are
you aware that lie detector tests aren't even adm ssible in
court?

THE COURT: Sustain.
MR. PRONER:  (Obj ecti on.

MC- A
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THE COURT: Sustain.
Q There's a question of reliability wwth certain tests,
correct?
A You nmean the accuracy of the test, yes. The accuracy
of the tests are not equal.
Q The accuracy of the tests are not equal.
Let's tal k about the neuro behavioral assessnent.
You did one of those, yes?
A Yes, | did.
Q That's a subjective test, correct, not objective,
subj ective?
A To the extent that it depends on the cooperation of the
patient, | would agree with you.
Q It depends on the cooperation of the patient.

So these neuro behavioral assessnents, in brief
summary, Doctor, can you draw a certain tinme on a clock. | tel
you it's 3:30, you draw 3:30. I1'mgoing to give you a bunch of
sequences in a row, can you repeat them back to nme after seconds
or mnutes.

Yes.

A That part of the test as you explain, yes.
Q But | can -- that's in ny control of ny response,
correct?

| can just wite 2:45 on the little drawn cl ock you

give ne, right?
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A | guess that's what we try to explain by the word
"cooperation.”
Q Cooper at i on.
The patient thenselves, you testified earlier that

it's fundanentally founded on it being the patient being

truthful.
Your own words, yes?
A | don't renenber word by word, but | think so, yeah
Q But | do. | wote it down.
A Sounds |ike that.

Q So the neuro behavioral assessnment cognition test that
you gave them are subjective, yes?

A To sone extent, yes.

Q Ckay. There are lists that doctors go through to see
and di agnosis an acute traumatic brain injury, correct?

A Correct.

Q They | ook for, did the patient sustain inpact to the
head, correct?

A Correct.

Q Did Dr. Rosario sustain an inpact to the head?

A We al ready di scussed about that. | did not have a
conpl ete account of the accident. Wwen | saw him it was 14
nonths, | believe, after the accident, and there was no video
recording.

What | relied on, and ny nethodol ogy was to go from
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his synptons |ike a doctor does and explore and identify the
causes of those.

Q So you didn't have a conplete history when you saw
him your own adm ssion, you based your conclusion on what he's
telling you, fair?

A Corroborated by records.

Q Ckay. Next thing they |look for, Doctor, is a |oss of
consci ousness, correct?

A So what's the question?

Q We're tal king about a list that doctors go through to
try and diagnosis an acute traunatic brain injury.

First, we tal ked about the inpact to the head, which
we al ready put out of here because you didn't have a conplete
hi story.

Next, let's talk about |oss of --

MR. PRONER:  Obj ection, Your Honor.
THE COURT: Sust ai ned.

Q On that list the next thing they also | ook for, or one
of the things they look for is a |oss of consciousness, correct,
Doct or ?

MR. PRONER: Objection as to "they."
THE COURT: Sust ai ned.

Q One of the things that doctors, when assessing

traumatic brain injuries look for is a |oss of consciousness,

correct?
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A It's the presence of |oss of consciousness usually
i ndi cates nore severe brain injuries.

Q The presence of |oss of consciousness.

And he didn't have | oss of consciousness, correct?

A The reality is that he does not have a good
recoll ection of the entire accident.

Q I*'mnot asking -- again, yes or no, |'mnot asking
about M. Rosario's recollection. [|'m asking about the nedica
obj ective evi dence.

Did he have | oss of consciousness, yes or no?

A The honest answer is | really don't know.

Q You don't know?

A W do not have evidence. W do not have a recording or
W tness that saw him| osing conscious.

However, because of the nature of the problem as I
nmentioned to you earlier. These people do not renenber what
happened i s uncertain.

But the short answer to your question is that we don't
have absol ute evidence that he did | ose consci ousness.

Q Thank you.

W' ve already established the nature of the accident
to you comes fromhim yes?

A Corroborated by the records, yes.

Q Whi ch, again, | didn't see.

D d he have a skull fracture?

MC- A
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He did not have a skull fracture.
Did he have any facial swelling?
Not recorded, no, not docunented.

Did he have any bl ood comng fromhis ears or nose?

> O >» O >

No.

Q Ckay. A concussion, that is considered a mld TBI
correct?

A Correct.

Q And that's what you're telling this jury M. Rosario
sustained, a mld TBl, correct?

A TBl is traumatic brain injury.

Q Excuse ne, a mld concussion

A No, concussion is not mld. Concussion already neans
mld TBI. So it's redundant.

Q So we categorize TBIs in sort of three ways, Doctor
mld, noderate, severe?

A Correct.

Q The TBI that you're telling this jury that M. Rosario
sustained was a mld one?

A Correct.

Q Do you even have any docunentation of himsustaining a
concussi on?

A | think it's the same question you asked. W do not
have a video of the accident, right.

Q There's no video, | agree.

MC- A
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A So the determ nation of that was based on evidence that
he has suffered a concussion, the nedical evidence, radiological
i mgi ng showed evi dence of concussion.

Q The radi ol ogical imging you sent himfor?

A Correct.

Q Ckay. The radiol ogical imaging you sent himfor that
DTl MRI, the fancy MRI with Dr. Rosenfeld, right?

A | don't know what you nean by "fancy."

Q The DTI, MRI?

A The DTl sequence of the M.

Q Ckay. The one you relied upon by Dr. Rosenfeld, yes?
A Interpreted by Dr. Rosenfeld.

Q Ckay. That was conducted by Dr. Rosenfeld, yes?

MR. PRONER:  (Obj ecti on.
THE COURT: Sust ai ned.
Q You relied upon Dr. Rosenfeld's DIl MR, yes?
A On his interpretation, yes.
Q And that DTl MRl was conducted in April of 2024,
right?
A Correct. That was his second DTI. But that one was in
24.
Q Ckay. So seven years later is the MR you're basing
your opinion on, yes?
MR. PRONER:  (Obj ection.
THE COURT: Sust ai ned.

MC- A
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Q So when | ooking for -- if a concussion has been
sustained, there is list that doctors go through al so.
THE COURT: | think that's a good point. That's

a going area to break for lunch --

MR CALABRESE: Thank you, Your Honor

THE COURT: -- because it's that tine.

So Ladies and gentlenmen of the jury, we're going
to break at this tine.

What 1'11 tell you, sone of the evidence, you
have not heard all of the evidence. Please keep an open
mnd until you do hear all the evidence until you hear the
sunmati ons by the attorneys, you hear ny charge to you on
the law. Mre inportantly, you get this case for fully
del i berati on.

Do not discuss this case anpongst yourselves or
wi th anyone else. | see you back here at two o' cl ock.

THE COURT OFFICER Al rise. Jury exiting.

(Whereupon, the jury exits the courtroom)

THE COURT: Doctor, you understand you tal k about
your testinony to anyone.

MR. CALABRESE: Your Honor

THE COURT: Go ahead.

542

MR CALABRESE: | know there's people that manage

this courtroom Can | nake a request that during this

break, given what happened with the records, can we just,
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during the lunch break, remain in the courtroom

THE COURT: Unfortunately not.

MR CALABRESE: (kay.

THE COURT: Because there are protocols and there
are rules and court officer associations have their rules,
work out their rules, and | have to abide by them And
t hey need their hour of |unch.

MR CALABRESE: O course.

THE COURT: So be here on two on the dot, and we
can settle about the hospital records, since it appears
that the one that went into evidence was Cctober 24, rather
t han Cct ober 17th.

MR PRONER®  No, that's not --

THE COURT: That's what | heard.

MR PRONER: | know that's what you heard, but
that's because he doesn't know what's in the records.

THE COURT: Well, | don't want to hear he doesn't
know what's in the record. Get the records from
Cct ober 17th.

MR. PRONER: They are in there.

THE COURT: We'll do it at two o' clock.

MR PRONER It's all there.

MR CALABRESE: Thank you, Your Honor

(Wher eupon, a luncheon recess was taken at

1:.00 p.m)
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* AFTERNOON SESSI ON **

(Wher eupon, the proceedi ngs resuned at 2:00 p.m)

MS. BUHOLTZ: Your Honor, | going to have marked
as Defendants' Exhibit K, for identification, the records
that Attorney Proner exchanged with us pursuant to his
Notice of Intent to Exchange.

THE COURT: It hasn't been marked yet. You're
requesting it be narked.

MS. BUHOLTZ: It's filed Novenber 5, 2025, at
Docket No. 184.

THE COURT: You're requesting to have it marked.
No, wait. It hasn't been nmarked yet. You're requesting it
to be marked, and that's not part of the record.

That's your record, correct?

MS. BUHOLTZ: This is the notice.

THE COURT: Those are your records, Counsel.
Those are not court records. Wiat's on this desk is
everything that's been subpoenaed.

M5. BUHOLTZ: They were not subpoenaed to court.
They were obtained by M. Proner and they were certified,
and they were filed in NYSCEF with his Notice of Intent at
Docket No. 184, that he intended to offer, what |I'm going
to have marked as Defendants' Exhibit K for identification

THE COURT: No, you don't have it mark. You

MC- A
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request the Court to marked it for identification. You
don't have it marked. | just want to correct the protocol

MS. BUHOLTZ: That's correct.

' m asking Your Honor to mark this as Defendants
Exhibit K, for identification.

THE COURT: kay. W can have it marked for
identification as Defendants' K, that we can do. And I'l
address that it's not comng into evidence and why.

M. Cal abrese, you got up?

MR. CALABRESE: | just wanted -- with respect to
t hose records he's seeking to have marked as a court ID.
These are records that we previously stipulated that were
to cone into evidence.

THE COURT: That's not what | heard before we
t ook the break from M. Proner.

M. Proner, are you stipulating to have those
records cone into evidence.

MR. PRONER:  No, Your Honor.

THE COURT: kay. That was the problem W're
doing a 360 circle here.

And | heard your -- Ms. Buholtz's, your reasoning
why they should come into evidence under 4518 because they
came into your office, | believe, through a subpoena or
sonebody's office.

M5. BUHOLTZ: They cane into M. Proner's office.

MC- A
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THE COURT: | don't know how they came into
M. Proner's office. Now, I"'mgoing to cut this real quick
and make it very sweet and short.

Jacobi Hospital -- and | apologize it just didn't
occur to ne before we broke for lunch. Jacobi Hospital is
a nunicipal corporation. |It's under the New York Gty
Heal t h and Hospital Corporation. That's a hospita
corporation.

So al though 4518 all ows hospital records, nedical
records, docunents and everything to come in evidence, at
the discretion of the Court, if there is a certification,
it does refer you to 2306 and 2307 of the CPLR

Muni ci pality corporation records, including
hospital records, nust be obtained through court order
whi ch neans subpoena. Therefore, they have to cone to the
clerk of the Court via subpoena.

Jacobi is a municipal corporation under the
New York City Health and Hospital Corporation. Exhibit X
marked for identification only wll not cone into evidence
because they're not -- that that particular exhibit was not
subpoenaed to the Court pursuant to 2306.

That takes care of everything, thank you.

MR PRONER:  Your Honor, if | may, neither was a
plaintiff's exhibit that's been received in evidence --

THE COURT: Exhibit 16 did cone into court

MC- A
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t hrough a subpoena.

MS. BUHOLTZ: Your Honor, under 2306, because
it's a municipal corporation, that should have been done on
notice to the corporation on one day's notice before the
subpoena went out, it did not. And | did not get notice of
M. Proner's trial subpoena with regard to Jacobi

THE COURT: It wasn't M. Proner's trial
subpoena, it was M. Cal abrese's trial subpoena.

MS. BUHOLTZ: | stand corrected, Your Honor.

THE COURT: kay. Al right. But it did cone
t hrough a subpoena via to the Court, which | did not allow
it to go into evidence. | don't allow subpoenas to go into
evidence. | did allow the records to cone into evidence.

M5. BUHOLTZ: And, Your Honor, additionally --

THE COURT: Can we continue with the witness so
we can finish the w tness?

MS. BUHOLTZ: Additionally, Your Honor, Exhibit K
is different, is substantially different fromthe docunent
that's been admtted into evidence, Plaintiff's 16.

THE COURT: M. Proner.

MR PRONER It's the same Jacobi Hospita
Recor ds.

THE COURT: That's not the Court's relay. All
do is allow proper docunents the way -- according to either

the CPLR allows it to conme in, consent on attorneys or

MC- A




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

M. Golzad - Plaintiff - Cross (Calabrese)

548

based on ny discretion. | allow docunments that conme in

accordi ngly.

If you believe there's something wong, you have
options, Counsels. And |I'mnot here to teach |aw or

evi dence or anything else. You can subpoena those records

agai n.

Ckay.

(Defendants' Exhibit K, Jacobi Hospital Records,
marked for identification as of this date.)

THE COURT: Pl ease be seated.

Good afternoon, Ladies and gentlenen.

THE JURY: Good afternoon.

THE COURT: We'll continue at this point with the
cross-exam nation of Dr. Col zad.

MR. CALABRESE: My |, Your Honor.

THE COURT: You nmy continue, yes.

MR CALABRESE: Thank you, Your Honor

Q Dr. Col zad, good afternoon.

A Good afternoon.

Q We are tal king about the list of things a doctor would
| ook through to determ ne when seeing if a concussion was
sust ai ned, okay.

So is vomting sonething that they | ook for?

A It could be related to concussion

Ckay. What about blurred vision?

MC- A
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A Yes, it could be related to concussion as well.

Q Did plaintiff have vomting at the energency
depart ment ?

A No, | don't think | sawthis in the record.

Q Did plaintiff have blurred vision at the emergency
room depart nent ?

A No, | don't think it was docunent ed.

Q Anot her thing they're looking for on that list for a
concussion is --

MR. PRONER:  Obj ecti on.
Q -- that doctors are |ooking for?
THE COURT: Sust ai ned.

Q Anot her thing that doctors would | ook for on that
list, Dr. CGolzad, would you agree with ne, |oss of hearing?

A Loss of hearing is not common. However, it is valid
when they say that they did |look for it, and it wasn't here. So
they don't even talk about that. Same for blurred vision. They
did not say whether, yes or no, he had blurry vision. That neans
t hey never asked a question.

Q ' m not asking yet about the records.

' m aski ng you, as a neurol ogist, what treating
doctors look for in assessing if a concussion was sustained. So
we' ve already covered a few Vomting, blurred vision.

Now, |oss of hearing, is |loss of hearing one of those

itens?
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A No. |It's exceeding rare to | ose conpl ete hearing.
It's possible, but it's not comon.
Q What about ringing in the ears?

That's conmon.

Q That is common?
A That is common.
Q Did M. Rosario have ringing in the ears at the ER?
A In the emergency room it was not notified -- it was

not docunented one way or the other.

That neans that they did not say they asked himthe

question and he said no.

Q Not docunented one way or another, correct?

A Yeah.

Q Ckay. Next on the list of things that doctors would
| ook at, slurred speech?

A Yes, it can happen in the context of concussion.

Q Now, again, did M. Rosario have slurred speech at the
enmer gency departnment?

A | did not see that.

Q You didn't see it.

Let's look -- we started to ook at the records before
lunch, and there was a little hiccup with the records. |'m
going to ask that they be put back before you now, Doctor.

MR CALABRESE: Your Honor, with the Court's

per m ssi on, Jacobi Exhibit 6.
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MR, PRONER  Si xt een.
MR. CALABRESE: Sixteen, the Jacobi energency
room records.
THE WTNESS: Thank you
Q Page 11, please. | believe the page nunmber is on the
bottomleft or right corner, depending on which one you're
| ooki ng at.
A | just randomy ended up on page 24, and it indicates

headaches that you thought was not there. So it's on page 24.
Q Page 24, the word "headache" actually shows up?

Yeah.

So go to page 11

| have page 11, yes.

Ckay.

> O >» O

I's that the one that starts with approval by anbul ance?

| just want to nake sure we're on the same page.
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Q VWll, nmy records are a little different. So they
don't match up.

A That's why |' m aski ng.

Q Sure. But page 11, because | |ooked at those during
t he | unch break.

A Ckay. |'mon page 11.

Q Thank you.

You see where it says chief conmplaint |eft-hand side
col utm near the top?

A You know what? Do nme a favor, please, can you please
| ook at this page 11 and nmake sure it's not the -- chief
conpl ai nt, okay, the one that says sleep and four?

Q Sure. Read that.

A Sl eep and four.

You want nme to read everything?

Q Pl ease, under the chief conplaint heading.

A Heavy object struck his left forearm conplains of
pain to | eft shoul der, ribs, open wound to left arm denies LOC
whi ch stands for | oss of consciousness.

Does it say headache?
Not here.
Ckay. Does it say denied | oss of consciousness?

| just said it; yes.

o >» O > O

Go to page 23.

Are you there?
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A Yes, | am
Q You see the section history of present illness on the
right-hand side?
A Yes.
Q Ckay. | want you to go fromthe bottomthird sentence
up on that where it says "he also has pain." Read that.

MR. PRONER: Are you tal king about the sentence
after the one where it says, "pain radiating to the top of
t he head"?
THE COURT: Counsel .
MR CALABRESE: Judge.
THE COURT: Sustained. | nean, let himrefer to
what he wants. You can cone back and read the rest,
M. Proner.
A So you want ne to read the paragraph --
Q Yes.
A | know you want nme to read it. | just want to
clarify nmake sure | know what you want nme to do.
Q After the part where it says, "neck pain radiating up
to the head."
A So is that in the paragraph that's titled history of
present illness? 1Is that the one that you're referring to?
Q Doctor, "he also has pain to the lateral right knee,"
that sentence, start with that sentence and read the |last three

sent ences.
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A Ckay. He also has pain to the lateral right knee,
patient points, he did not |ose consciousness or hit his head
and has not had nunbness, tingling, focal weakness, vision
changes, nausea, vomting or other synptons.

Q Thank you, Doctor.

Now, do you recall seeing these records when naking
your assessnent ?

A Yes.

Q Ckay. Now, let's talk about what a d asgow Coma Scal e
is, Doctor.

A That's the question what the G asgow Cona Scal e --

Q Yeah, can you tell the jury what the d asgow Cona
Scal e is?

A The d asgow Coma Scale is a very brief neurol ogical
exam nation. It checks for novenment of extremties, eye
openi ng, eye contact and verbal response. And it determ nes how
badly the patient's consci ousness has been affected. So if
there's sonebody in a coma unconsci ous woul d not have reactions.
And then there all types of stages. The maxi mum normal is 15,
and people with mld tibial concussion usually have a nornal
d asgow Coma Scal e.

Q Fifteen is normal; right?

A Correct.

Q There's a scale on the d asgow Coma Scale three to 15;

yes?
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A Yes.

Q Fifteen is the highest?

A Fifteen is the -- that nmeans that all the reactions
were present.

Q Again, I'mtrying to keep this brief. Answer ny
guestions yes or no, please.
Fifteen is the highest; yes?
Correct.
It's like you and | are 15 right now, right?

Correct.

o > O >

Ckay. Go back to page 11. Go down. On that colum
under chief conplaint where it says GCS, d asgow Conma Scal e,
what does it say, Doctor?

A Let me find the paragraph.

MR CALABRESE: May | approach, Your Honor, only

because ny records aren't exactly --
THE COURT: You may.
MR CALABRESE: Thank you.

A Yeah, | found it. | found it.

Q You found it?

A &CS.  Yes.

Q Tell us what it says.

A So GCS, d asgow Conma Scal e, score 15.
Q Fifteen?

A Yes.
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Q The hi ghest G asgow Coma Scal e you can score?
Correct.
Thank you.
Doctor, what is an EEG study?
A EEG stands for el ectroencephal ogram It's an
el ectrogramtest of the brain, brainwave test. It's simlar to

EKG but for the brain.

Q I's this an objective test?

A It is an objective test.

Q Ckay. Is the EEGthat lie detector test we were
tal ki ng about before or that's sonething different?

A Sonmet hing di fferent.

Q Sonething different, I'msorry.

So EEG i s objective?

A It is objective.

Q And you did an EEG -- you performed an EEG of
M. Rosario, did you not?

A Yes, | did.

Q And you did that on the nmonth follow ng seeing himin
February, 2019; correct?

A Correct.

Q You first saw himin January of 2019 approximately 15
nont hs post accident. You're now doing an EEG approximately 16
nont hs post accident; yes?

A Yes.
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Q And this objective test of February 8, 2019, what was
your inpression of that test?

A Unr emar kabl e, nornal .

Q Nor mal .

It's normal EEG test; yes?

A Yes.

Q Ckay. Did you reviewthe first in tinme brain MR of
Novenber 17, 2017 in comng to your concl usion?

A Yes, that MRl was a third of the MRIs that we did
| ater and they were consistent.

Q Doctor, listen to ny questions and answer only ny
guestions. Again, I'mtrying to be as brief as possible and in
a yes-or-no fashion.

Did you review the Novenmber 17, 2017 MRl of the brain,
t he one done approxi mately one nonth followi ng this accident?

A Yes, | did.

Q Ckay. And what can that study show?

A It's exactly the sane thing on the subsequent one for
t hat portion.

Q It was normal ?

A It was normal but it was an inconplete test as
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conpared to subsequent ones. But for what was identical conpare

apple to apple, for the portions of the test that were
identical, they were consistent the three MRl s.

Q Ckay. No acute pathol ogy; right?
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Correct, for that part.
And that's in your records we see; yes?
Yes, it is.

And you relied upon that; yes?

> O > O >

| reviewed it; yes.

Q That MRI, that first in tinme MRl of the brain finding,
is inmportant to you in your diagnosis; yes?

A Yes.

Q So far we have a no acute pathol ogy MRl one nonth post
acci dent, and a negative and normal EEG 16 nont hs post accident;
are you with ne?

A ["mw th you.

Q Ckay. Have you seen any phot ographs of a head injury
fromM. Rosario or --

MR CALABRESE: | will withdraw that question.

Poorly worded on ny end.

Q Have you seen any photos of a head injury M. Rosario
sustained on the date of this accident?

A No.

Q Ckay. Have you seen any photos of bruising, cuts,
scrapes to the head?

A No.

Q Ckay. | know you're not here to talk about the |eft
forearm right?

A. | did not evaluate or treat himfor that, so.
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Q So there was no reason for you to see the photographs
that we have of the left forearm right?

A Correct.

Q Ckay. Are you aware that there are photographs of the
left forearn?

A | was actually not aware that there were photographs.

Q Ckay. Have you ever seen a picture of himwth bl ack
eyes followng the accident? | think you referred to it as
raccooni ng?

A | referred to it as raccooni ng?

Q You haven't used that termin assessing brain injuries
and | ooking for black eyes, raccooning?

A No. So you nentioned that | referred to it as
raccooning for himfor this particular --

Q No.

A Are you tal king general ?

Q Let nme back up.

Did you ever see a photo foll ow ng the accident of

M. Rosario with bl ack eyes?

A | already told you | did not see any photos. | didn't
even know that there were phot os.

Q And you' ve al ready established before, you nentioned a
few tines, that you haven't seen any video of the accident?

A Sane t hing.

Q So there's no video of striking the head?
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THE COURT: Sust ai ned.
MR. PRONER:  (Obj ection.
THE COURT: That's al ready covered.
Q Have you seen any nedi cal records docunenting
brui sing, cuts or scrapes to the head?
A No.
Q That's not found anywhere in the ER, right?
A Correct.
Q That's not found anywhere in his subsequent treating
doctor's records that you have revi ewed?
A For those that | reviewed; correct.
Q Ckay. But you're aware that there were co-workers
there that day; right?
A | believe so; yes.
Q You eventually cane to know that; fair?
A | know now.
Q | didn't get the answer.
A VWell, | know now, now that you're telling nme. Once,
again, | was not present. | do not know the circunstances from

ny own visual observation.

Q Doctor, of course. I'mnot trying to be silly with
you, Doctor. W all know you weren't there. W get it. None
of us were there.

MR. PRONER:  (Obj ection.
THE COURT: Sust ai ned.
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Counsel, just ask the question

Q Wien did you first learn that there were co-workers
with M. Rosario that day? |Is it today here in court as | tel
you or did you learn of it previously?

A | always assunme that there were people there but did I
have anybody specifically telling me who was there, who was not
there or did | see any picture? No.

Q Ckay.

No.
You know what happens when we assune?
So did you have an assunption --
THE COURT: Counsel, counsel, again, |'ve been
telling you we don't need the remarks.
MR. CALABRESE: Sorry, Your Honor.
Q Since you assuned there were co-workers, did you seek
themout to go interview them about --
MR. PRONER:  Obj ecti on.
THE COURT: Let himfinish. Don't answer because
there's going to be an objection.
Go ahead finish your question.

Q Doctor, since at the tine you were assessing and
comng to an evaluation of M. Rosario for the concussion mld
traumatic brain injury that you're telling this jury, you
t hought out there were possible witnesses to the accident; is

t hat accur at e?
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MR. PRONER:.  (Obj ecti on.

THE COURT: Sustained. That's not what he said.
Q Did you ever interview any workers?

MR. PRONER:  Obj ecti on.

THE COURT: Sust ai ned.
Q You speak Spanish, you could have; right?

MR. PRONER:.  (Obj ecti on.

THE COURT: Sust ai ned.

MR. CALABRESE: You want to sit down?

THE COURT: No, I'Il tell himif he should sit
down or not, counsel. You don't run my courtroom Ckay.
MR. CALABRESE: Sorry, Judge. | didn't nmean to

imply --
THE COURT: This is the second or third tine |'ve

al ready indicated that to you.

Q In traumatic brain injuries, present illness do we
sometinmes see brain MRIs or CT scans done at the energency roon?

A Yes, the rule is that if the patient has | ost
consci ousness and they know, they usually get a CAT scan or M.
Usual |y CAT scan, actually. CT scan.

Q And none of that was done at the energency room here
with M. Rosario at Jacobi Hospital; correct?

A No CAT scan was done; correct.

Q No imagi ning of the head at all; correct?

A No i magi ng of the head; correct.
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Q Ckay. There was other imaging though; right?
A Yes, there were.
Q W | ooked at the records. There's inmaging of other
body parts that he was making conplaints to; correct?
A Correct, he did nmake conpl aint of headaches. Page 24.
Q So he made conpl aints of headaches but they didn't do
anything for the brain?
A They did not do any inmaging study of the brain.
Q Ckay. Read to nme where it says conplaints of
headaches?
A Page 24.
Q Read it. Read the sentence.
A There's a paragraph titled "Neuro: Headache", in
bol d, small case.
Q Wul d you expect in a traumatic brain injury case an
overni ght stay in the hospital ?
A Most cases they do not. They do the workup and they
di scharge the patient in the mld cases, not nore serious ones.
Q Ckay. So there was no | oss of consciousness per the
records; correct?
MR. PRONER:  Obj ecti on.
THE COURT: Sustained. Asked and answered.
Counsel , sit down.
Q Do you know the Iength of time of any nmenory | oss that

M. Rosario may have had?
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A What type of nenory |oss are you referring to?

Q Wll, the one he's telling you he has.

A Vel l, he did not specifically use this term He said
t hat he does not have a good recol |l ection of the events.

Q Ckay. So if somebody has a | oss of consciousness for
an extended period of time, would they be able to recall the
events |leading up to an accident that caused the brain injury?

A Sone cases yes, sone cases no. In a very mld case,
they may remenber. |If the case -- if the inpact was stronger,
then usually they do not.

Q Ckay. If M. Silverio sustained a concussion as a
result of the accident, would he have been able to answer
t housands of questions at depositions with details about the
acci dent occurring, who was present, who, what, when, where and
why?

A Vel l, | have not seen the deposition you're talking
about. The answer is not really yes or no. AmIl allowed to
el abor at e?

THE COURT: If you can. |It's up to you.

Q *"msorry, | couldn't hear what he said.

A So | saidif | was allowed to elaborate to you if you
w shed me to expl ain.

Q No, | don't w sh.

A Ckay. Fine.

Q Like | said yes or no.
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A There's no yes or no answer to this.

Q Ckay. You didn't look at those transcripts though;

ri ght?
A In the deposition transcripts?
Q Correct.

A No, | did not.
Q Are you even able to say, Doctor, what side of the
head he hit; left side, right side, front, back?
MR. PRONER:  Obj ecti on.
THE COURT: Sust ai ned.
Q Do you know what side of his head he hit?
MR. PRONER:  (Obj ecti on.
THE COURT: Sust ai ned.
MR. CALABRESE: Your Honor, I'msorry, | don't
under stand t he objecti on.
THE COURT: Sustained. That's sustained.
Q Are you telling this jury he hit his head?
vell --
Yes or no.
THE COURT: If you can answer yes or no. |If
that's an answer you --
THE WTNESS: It's not a yes-or-no answer. |
told you how | proceeded, the nethodol ogy used. As a
doctor, | obtain the patient's conplaints, synptons and

then verify the presence or absence of abnormalities. And
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based on those, yes, | determ ne that he had suffered

injury to his brain, traumatic injury to his brain

Q So once again, based on the history he provided, you
came to the ultimate conclusion that he struck his head sone
way ?

A More than the history. The synptons and the condition
he was in.

Q The synptonms in those subjective testings, the
neur ol ogi cal assessnents?

A So a test is not subjective. The synptons, the
conpl aints are subjective. You're mxing up what a test is and
what a conpl ai nt.

Q Ckay. Not the behavioral test that we tal ked about,
the drawi ng of the clock, and the giving you back a nunber in
sequence after you give it to ne; that's not subjective?

A Your previous question was ny information fromthe
plaintiff and those were based on his subjective conplaints.

Q Ckay. You sent M. Rosario for cognition testing;
yes?

A Correct.

Q And you're telling this jury that those tests resulted
in himhaving deficits that are causally related to the 2017
acci dent with medical certainty; yes?

A Wll, the way you're formng your sentence you're

saying that the test resulted in himhaving cognitive deficit.
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Q No, no.
A That's what you said.
Q Fine. 1'lIl withdrawit. |[If that's the way -- Doctor,
| said it when | first started, if | ask it in a confusing way,
I will reask it.
A I"mreally glad that you' re speaking your own native
| anguage because it's ny fourth | anguage.
Q Doctor, | don't speak multiple | anguages |ike you,
okay, so bear with nme, please.
MR. PRONER:  Obj ecti on.
THE COURT: Sust ai ned.
Q You found that this man had deficits; yes?
A Correct.
Q Ckay. Based on a totality of things; yes?
A Vel |, the cognitive deficits is based on the cognitive
testing.

Q Ckay. You found they had problenms taking these tests;
yes? He wasn't scoring well on the tests?

A |*"msorry, he had problens taking the test?

Q The results of those tests |led you to believe that he
has the deficits?

A Correct.

Q Ckay. W talked earlier about his baseline, okay.
We. M. Proner asked you questions about his baseline, okay.

So where did this man go to school ?
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I n Mexi co.
Ckay. What grade did he nake it up to?

| believe nine.

o > O P

Ckay. What was his 1 Q before this accident?

A The 1Qwas -- to ny know edge he never had a
nmeasurenment of the 1Q It was based on his achievenents in life
that we determ ned where he would stand. But | don't think he
had an actual 1Q test.

Q So you didn't know the man's |1 Q before the accident;
ri ght?

A This is not what | said. | said we had an estimte of
his I Q based on whatever he had achieved in his life. But was a
formal 1 Qtest perfornmed? Not to ny know edge.

Q What is your basis for what this man's 1 Q was before
Cct ober 14, 20177

MR. PRONER:  Obj ecti on.
THE COURT: Overruled. | thought you had an
estimate.

A The nost convincing basis of that is that he cane to
the United States, he did not speak English, and he succeeded
and he had a job and he was independent. Sonebody who is
retarded, would never be able to do that. Sonebody who had
significant intellectual deficit could not do this.

Q Do you know anyt hing about his enpl oynent ?

A He was a refrigerator nmechanic which is a technical
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j ob.

Q Sure. But you ever see himperformit before the
acci dent?

A No, it's based on the records.

Q Vel l, you' ve seen enpl oynent records?

A In the nedical records they indicated that he was a
refrigerator mechanic and he had not been fired fromhis job.
So his enployer had kept him

Q How do you know anyt hi ng about his enpl oynent before
you ever canme to see him sir? Wat are you basing that on?

A VWll, | did not know anything. | don't pretend that I
knew himor | knew his enploynment before | saw him

Q It kind of seens |ike you are, with all due respect.

MR. PRONER:  (Obj ecti on.

THE COURT: Counsel, you appear to argue with the
wtness. Let the witness finish answering the question.

Sit down, M. Proner.

You're not allowng the witness to finish.

Q Cont i nue.

A So as | wote inny initial report, that you may not
have read, | do say that he used to work as a refrigerator
mechanic. So | obtained the information fromhim He told ne
what he was doi ng.

Q Fromhim yes?

A Correct.
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Q You obtained the information from hinf
MR. PRONER:  (Obj ection.
Q Are you aware --
THE COURT: Sust ai ned.
Q Have you seen the testinony of his enployer Andres
Rui z?
MR. PRONER:.  (Obj ecti on.
THE COURT: Sustained. He hasn't seen
deposi ti ons.
You never interviewed Andres Ruiz; right?
Correct.

You' ve never seen enploynment records; right?

> O > O

Correct.

Q You don't know if he was working full tinme or part
tinme before this accident, if at all, or a highed hand when
needed? You don't know any of that; correct?

MR. PRONER: Objection as to form
THE COURT: Sust ai ned.
Q Do you know any of that?
A | -- other than the history provided by the patient,

did not have any access to any other records --

Q Ckay.
A -- regarding his enployment. That's what | neant.
Q Agreed, sir. |'mtalking about just his enpl oynment

during that |ine of questioning.
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You haven't seen enploynent records. You haven't
interviewed his enpl oyer.
THE COURT: Counsel, we went through that
al ready. Next question.
MR. CALABRESE: | just want to be clear, Your
Honor .
THE COURT: You keep goi ng over everything over
and over again. Next. Let's go.
Q Did you speak with any of his teachers?
THE COURT: What?
MR. PRONER:  Obj ecti on.
THE COURT: Sustained. Next.
Q Dr. Col zad, you have no know edge of this man's

basel i ne before you ever nmet him correct?
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A. Before | met himl did not know himand nor did | have

any information about him | didn't even know his nane
before --
Q O course. | will agree wth you, sir. You know

not hi ng about this man before you treated --
MR. PRONER:  (Obj ection.
THE COURT: Sust ai ned.
Q So what is your basis for telling this jury about his
basel i ne before the accident?
MR. PRONER:  (Obj ection.
THE COURT: Sustained. Next question.
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Q Did you ever ask to review the six deposition
transcripts fromhis lawsuits --
MR. PRONER:  Obj ecti on.
THE COURT: Counsel, sustai ned.
MR. CALABRESE: Your Honor
THE COURT: Counsel, nove on
MR. CALABRESE: The prior question was if he did.
THE COURT: Counsel, nove on
MR. CALABRESE: Now, | want to know if he asked.

THE COURT: Move on. | sustained the objection.
Move on.

MR. CALABRESE: Different question, Your Honor
but, okay, I'll nove on.

THE COURT: Wen | sustain, it's because it's not
a question to be asked or it's been asked and answered or
sonmet hing el se. Mve on
Q So, M. Colzad -- Dr. Golzad, the only person -- only
the person with the lawsuit told you that he changed after this
acci dent; correct?
MR. PRONER: What? (bjection.
THE COURT: That's the way you do it. [It's not
"what". It's objection.
(bj ecti on sust ai ned.
Rephrase your question, counsel.

MR CALABRESE: A little allowance, Judge?
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THE COURT:

Rephrase your question,

counsel .

573

Rephrase your question

counsel

Q W' ve already established you don't know this man
pri or.
THE COURT: Counsel, rephrase your question.
That was not -- rephrase your question. You keep repeating

testi nony over and over again.

That's not the way it

wor ks.

Rephrase your question or ask another question

Q

What is your basis for telling --

THE COURT: No, you asked that question already
what is your basis. New question
Q How are you able to tell this jury that this is a
changed man due to his brain follow ng this accident then he was
bef ore?

A You want to know the basis of ny concl usion?

Q No, I"'mnot allowed. | tried to ask that question
THE COURT: No, counsel, that's not the way it
goes. (Okay. |It's not that you're not allowed. You're

just not asking the right questions and in the right form

That's the problem |Is that how you want nme to tell you?

In front of a jury? No. Gay. The doctor could tell you

exactly how he got to his conclusion. That's the way it's
asked.
Q You took plaintiff at his word; correct?

A. Well, if it's about the conclusion, it's based on what
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he said, exam nation, test results and such, the entire file,
everything that's there.

Q Ckay. So if a patient is msleading you on his
history and his baseline and what he was |ike, your concl usion
can be inaccurate; is that fair?

A To the extent that it relies nore heavily on objective
test results, then I'mtotally confident that he has suffered
traumatic brain injury and to the extent that his synptons began
at that point and there's no record whatsoever that he had such
synptons before, that's why | correlated that to the accident.

Q Doctor, | didn't ask you anything about his synptons
before. | just ask you --

MR. PRONER: (Objection as to form
Q -- if a patient --

THE COURT: Let himfinish the question

Don't answer until the question is conpletely
asked.

Q W tal ked about what goes into your assessnent,

Doctor, your ultinmate conclusion. So wouldn't you agree you
have objective testing but then you have history from patient.
[f, 1"'mnot saying it is, but if the history fromthe patient is
i naccurate, wouldn't that throw off your ultinmate concl usion?

A You know, in real life nore often than not you
get inconplete --

Q Doctor, yes or no.
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A No.
Q No, it would not throw it off?
MR. PRONER:  Obj ecti on.
THE COURT: kay. Hold on. Please, counsel.
If you can answer the question yes or no, Doctor.
If you can't, just indicate you can't answer the question
t hat way.
THE WTNESS: There's no yes-or-no answer.

Q Doctor, M. Proner asked you about if you knew he was
invol ved in a subsequent auto accident; do you recall that
testinony earlier this norning?

A Yes, | do.

Q Ckay. So ny question is, when did you learn that he
was involved in the accident?

A Just a few days ago. | was not aware of that.

Q You only | earned about the subsequent accident in 2020

a coupl e of days ago before com ng here?

Yes.
Q You were not aware of it while treating him correct?
A | was not aware of it.
Q You're not aware of it, okay.

You saw himfour times in 2019 starting in January
t hrough Decenber '19; correct?
A Ri ght .
Q Ckay. And then there's no conplaints of blurred
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vision in any of your 2019 entries; correct?
A Correct.
Q Ckay. And then you didn't see himagain for a ful
year until Decenber of 2020; agreed?
A Correct.
Q Ckay. Are you aware -- did you becone aware just the

ot her day that his auto accident was in Cctober of 20207

A So what's your question? |If | was aware then? |
already told you that I was not.

Q No, no, no.

Just the other day when you first |earned of the
acci dent ever, did you becone aware just the other day that his
acci dent was Cctober 2020 right before you saw himafter a year
gap?
MR. PRONER:  Obj ecti on.
THE COURT: Sust ai ned.
Can you just rephrase the question?

Q W' ve al ready established that you last saw himin
Decenber '19. There was a year gap and then you saw hi m again
in Decenber of 2020. W' ve already agreed to that; yes?

A Correct.

Q Now, I'mtelling you he was involved in an
Cct ober 2020 acci dent.

Do you know that he was involved in an accident before

you saw himagain in Decenber 20207?
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A Well, as | told you, | recently found out about the
nmot or vehicle accident in 2020, and at the tine | saw hi m back
then, no, | did not know. | found out recently.

Q Ckay. And the conplaints of blurred vision in your
records in your report don't cone in until 2023; right?

A Correct.

Q So Doctor, isn't it possible that the Decenber --

Oct ober 2020 auto accident affected sonething, isn't it
possi bl e?

A VWell, in the event he had injuries to his eyes or to
his head, it is possible.

Q So if sonebody conplains of blurred vision foll ow ng
that auto accident, is that sonmething you'd want to know?

A Wien you say is that something you want to know, what
is that sonething?

Q Doctor, do you want to know it or not if a man
conplains follow ng the 2020 auto acci dent of headaches, blurred
vision, would you want to know that ?

A So you nean -- you nmean to assune that | knew when he
cane at that point that he --

Q I''mnot asking you to assume anything. But you're
giving a clinical diagnosis as a neurologist that this is all --
that his decreasing brain size and his degradi ng neurol ogi cal
ability is with a nmedical degree of certainty resulting from

this October 2017 accident, but you didn't even know about the




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

b-vm Dr. Golzad - Plaintiff - Cross (Calabrese)

578

Oct ober 2020 auto accident and then the conmplaints of blurred
vision started in your records. Wuldn't you want to see those
records fromthe 2020 auto accident to have a conplete picture
of M. Rosario's nedical history; yes or no?

A Wll, to the extent that | found out --

Q Yes or no.

A Well, I'"manswering your question. To the extent that
| found out, he had injuries to the leg, there were no injuries
to the head and there was no indication that he got really worse
after that. Furthernore, | had -- | had previous MRl reports
t hat had shown brain injury before that accident.

Q Are you tal king about the Novenber 2017 brain MRl that
showed no acute pathol ogy?

A No, the subsequent one in 2019 | believe.

Q In 20197

A Yes.

Q Two years after the accident.

A Wl |, once again, so that nobody is m slead, these
MRIs have three different sections. Section one was repeated in
all three studies and that's consistent anong the three MRIs.
Section two and three are additional tests, mcrostructure.

They show small injuries. And the additional test showed the
problems. So the tests are not contradictory.

Q Doctor, you previously testified in court. Wuldn't

you agree that a brain MRl -- that no radiologist interpreting a
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brain MRI can tell you a date stanp of when that atrophy
started?

A It does not create a precise date stanp.

Q Correct. So you can't tell if the injury is old or
new, right?

A Usual |y you cannot.

Q You cannot.

So you got no date stanp and you're still telling this

jury that the mld concussion traumatic brain injury with
certainty is caused by Cctober 2017? Yes, you're still saying
t hat ?
A Based on the MRl of 2019 before the second acci dent.
Q | have no further questions for you, Doctor. Thank
you.
THE COURT: Cross?
No wait.
MR PRONER: O course, |'msorry.
CROSS- EXAM NATI ON
BY Ms. BUHOLTZ:
Q On the file that's to your left, it's been marked, |

believe. Can you tell me the exhibit nunmber, please?

Fifteen.
Q Yes. |'msorry?
A You want the exhibit nunber?
Q Yes, please.
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A It says 15.
Q Fifteen?
A Yeah.
Q Ckay.
A Yel | ow sticker; right?

Q I's Exhibit 15 a copy of your office's conplete file
with regard to M. Rosario-Silverio?

A Yes.

Q And is that something you brought with you today or is
that sonething that was sent to court pursuant to a subpoena?

A | brought it personally.

Q And everything that you're relying on is in that

record?
A | believe so.
Q ' msorry?
A | believe so; yes.

Q All right. So when did you first see Plaintiff's
Exhibit 16 in evidence, the Jacobi Hospital record?

A Just a few days ago.

Q Just a few days ago? And is that when you net with
M. Proner?

A | didn't meet with himin person. He sent nme an
el ectronic copy.

Q Say that again?

A | did not neet with himin person. He sent nme an




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

b-vm Dr. Golzad - Plaintiff - Cross (Buholtz)

el ectroni c copy.

Q

> O >

Q

581
He sent you an el ectronic copy.
And that's not in your records Exhibit 16; correct?
Probably not.
All right. Well, can you tell ne is it or is it not?

| don't think so but |I'mnot certain.

And now, when you see -- when you saw

M. Rosario-Silverio, you saw himw th anot her paraprof essi ona

in your office; is that correct?

Q

> O > O > O

It is correct.

And were you present for each of those interviews?
Yes, | was.

Were you present for the whol e thing?

Yes.

Who took the notes?

| personally take the notes. Sometimes they assi st

Do you take themin handwiting or do you take them on

t he conputer?

A

Ei ther way or sometinmes | go over to a dictaphone and

dictate i medi ately.

Q

So sonetines you don't take any notes at all, you just

go back and dictate i mediately?

A
Q

Correct.

On each of these reports the paraprofessional signs on
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the | eft-hand side and you sign on the right-hand side. Wat's
the reason for that?

A Transpar ency.

Q Sorry?

A Transparency. \oever contributed to the eval uation,
we put the --

Q I's the person who signs on the left-hand side the
person who drafted the report?

A Not necessarily.

And by the way, the word paraprofessional, | don't

know what you mean. These are licensed -- New York State
i censed professionals.

Q And NC-P, that is a -- what does that stand for?

Nurse practitioner.

Q Ckay. It's not an MD.; correct?

A Correct.

Q And what about an AGWP-C, what kind of professional is
t hat ?

A Nurse practitioner as well.

Q Wien | say paraprofessional, | nean someone who's not
a physician; is that understood?

A Not a nedical doctor. The AG stands for adult
geriatric nurse practitioner and they are licensed under the | aw
to evaluate and treat patients independently w thout supervision

of anybody el se.
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Q But my question is when | speak of a paraprofessional,

I "' m speaki ng of a non-medical doctor, is that understood?
MR. PRONER:  Obj ecti on.
THE COURT: Sust ai ned.

Q Does your file reflect any phone calls from
M. Rosario-Silverio, if any?

A Are you asking ne if he called ne?

Q I*masking you if your file shows any phone calls,
woul d it show any phone calls from M. Rosario-Silverio?

A To nme you nean?

Q To your office.

A To nmy office he had certainly called for appointnents
or for regular visits but nothing of nedical nature.

Q All right. So if there's nothing of a nmedical issue,
does it show up in your file that's marked as Plaintiff's
Exhibit 15? Is it 157

THE COURT: It's only 15 for identification.

Q Fifteen for identification.

I's there any evidence of any phone calls in
Plaintiff's Exhibit 15 for identification? |'m asking you, the
document that's in front of you with the black clanp on it, is
t here any evi dence of phone calls fromM. Rosario-Silverio to
you, to your office?

A So the phone calls if they' re not of medical nature,

are not docunmented. |If he makes an appoi ntnent, the appoi nt nent
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is docunented and he sees us on the date of the appointnment and
the report is produced.

Q I's there any record in your Exhibit 15 -- Plaintiff's
Exhibit 15 for identification of appointnments that were nade but
not kept?

A What type of record not kept?

Q ["msorry?

A Coul d you pl ease repeat your question? |'mnot sure |
understood it.

Q I's there any evidence in Plaintiff's Exhibit 15 for
identification of appointnents that were made for
M. Rosario-Silverio but not kept?

No, | don't think so.

Wio referred M. Rosario-Silverio to your office?
A nmedical office called CitiMed.

CI-T-1-ME-D, correct?

> O >

Correct.

Q Do you know who referred M. Rosario-Silverio to
Giti Med?

A One of the doctors who had seen himthere. | don't
recall her name. It was one of the doctors at Citi Med who did
not stay there, so. But it was one of the doctors who was
attending himin that office.

Q VWll, that's the doctor who referred

M. Rosario-Silverio to you. But ny question was, do you know

584
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who referred M. Rosario-Silverio to GtiMd?

A No, | do not know that.

Q And the end of an appointment with
M. Rosario-Silverio how was the next appointment nade, if one
was made?

A | determine if a follow up appointnent is necessary.
And if so, in what span of tine.

Q And then does your office automatically set up that
appointnent or is that left up to M. Rosario-Silverio to go out
to the desk and make the appoi ntnent?

A So, he's asked to go to the desk and before he | eaves
the office, he gets an appointnment with a card and date and time
i ndicated on it.

Q Now, his first appointnment was January 28, 2019; is
that correct?

A It is correct.

Q And at that appointment, you reconmended for mal
neur opsychol ogi cal eval uation and cognitive remedi ati on therapy;
is that right?

A It is correct.

Q And at each subsequent appoi nt ment you reconmended
cognitive renedi ation therapy; is that correct?

A Correct.

Q And did he ever follow through on that?

A No, he -- the cognitive renediation therapy has to be
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done on a regular basis twice a week and he had issues with
transportation, he couldn't conme that often to ny office.

Q You originally were going to -- you were originally
going to have it done at your office; correct?

A Correct.

Q Al right. Now, do you know whet her he had a car at
t hat point?

A | do not know.

Q Do you know whet her he was driving that car?

A So I knew that on and off he was driving but |I'm not
sure if at that particular point of time he did have a car or
not .

Q And at your first neeting you prescribed magnesium for
hi m and you're going to have to pronounce it for me,
sumatriptan; is that right?

A Correct.

Q Al right. That was January 28, 2019; is that right?

A Correct.

Q Now, if your recommendation is for himto follow up in
two nonths, is there any procedure in your office to foll ow up
with himif he does not make an appointnent or come in within
t he recommended time?

A Yes, usually the patient is called and given anot her
appoi nt ment .

Q |'msorry, say that again?
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A So | don't know exactly in this case but the usual
procedure is to call the patient and give them another foll ow up
appoi nt nent ..

Q And is there any record of those calls if anyone nade
in Exhibit 15 -- Plaintiff's Exhibit 15 for identification?

A No.

Q Now, the next appointnent is March 2, 2019; is that
right?

A Correct.

Q And you had the MRl with the various parts of the MR ;

is that correct?

A Correct.
Q And the regular MRl was nornal; isn't that correct?
A It is correct.

Q And there was a neuro quant part of that test; is that
ri ght?

A Correct.

Q And did that neuro quant report indicate that
M. Rosario-Silverio had been unconscious for 20 m nutes?

A The clinical portion?

Q |'msorry, say that again?
A That's not -- that's not the MR abnormalities.
Q I''mtal ki ng about the neuro quant. There was a test

t hat was done between January 28, 2019 and March 2nd. And the

neuro quant report, as | read it, states at the beginning --
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MR. PRONER:.  (Obj ecti on.
THE COURT: Sustained. Not in evidence.
Q |f the neuro quant report from March 2, 2019 states
that the --
MR. PRONER:  Obj ecti on.
THE COURT: Sustained. Not in evidence.
Q Did you rely on anything that indicated that plaintiff
had been unconscious for 20 mnutes after his incident?
A As we discussed before, we don't know. There's no
evi dence that he had | ost consciousness and he does not have a
good recollection of events. So that's the extent of what |
know.
Q Ckay. Now, the DTl part of the MR, that was done
bet ween January 28, 2019 and March 2, 2019, that canme with a
several page bibliography single spaced; is that correct?
A Correct.
Q And that was to justify the DTI MRlI; correct?

A | wouldn't say so. By the way, when you say that it
was done between January and March, MRl is done -- it takes
45 mnutes in one day. It doesn't take three nmonths to do it.
Q I'msorry, it was done on a date between January 28th

and March 2, 2019 that's what | nean.
A Ckay.
MS. BUHOLTZ: Your Honor?
THE COURT: Hold on. Break?
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Al right. Jurors need a break. Take a
five-m nute break.

COURT OFFICER Al ri se.

(Whereupon, the jury exits the courtroom)

THE COURT: Five mnutes.

(Wher eupon, there was a recess stake even.)

COURT OFFICER Al rise.

(Whereupon, the jury enters the courtroom)

THE COURT: Be seat ed.

You may continue.

MS. BUHOLTZ: Thank you, Your Honor

Q Sumatriptan that M. Rosario-Silverio was taking
bet ween January 28, 2019, your first visit wth himand your
second visit on March 2, 2019, did that have any affect on his
cognitive abilities?

A No.

Q Now, on March 2, 2019 you changed his nedication. He
stopped taking the sumatriptan because he didn't |ike the side
effects; is that correct?

Correct.

And you started himon Celebrex; is that right?
That is correct.

Twi ce a day as needed for headaches; is that right?

This is correct.

o >» O > O

And he was taking nmagnesi um gl ut amate per your
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direction; is that right?
A That is correct.
I's that a dietary suppl ement?
It's a supplenment yes. A prescription.
And he was al so taking nethyl folate; is that correct?
Correct.
And that's vitamn B9; correct?
Correct.
And that's a dietary supplenent; is that right?
Correct, with medicine on use.

' msorry?

> O » O » © » O > O

Wth nedicine on use.

Q And at the March 2019 appointnment you told himthat
t he nedi cations prescribed causes central nervous system
depressi on which may inpair physical or nental abilities; is
that correct?

A That's for -- | believe for bacl ofen one of the
nmedi cations we said that it's possible that it may cause that
and in such case you should you notify.

Q And you started himon baclofen in the March 2019
second appointment; is that right?

A Correct.

Q And you told himto avoid drinking al cohol or
operating heavy machinery while taking the baclofen; is that

right?
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A Correct.

Q All right. Dd you -- but he could drive a car
correct?

A Not while taking bacl of en.

Q Does it say so in your records?

A No, but he was given -- because driving a car has nany
other restrictions. He told ne that he had |ight sensitivity,

t hat was another restriction. He told nme that he already had
headaches. | told himnot to -- not to drive when he had the
synpt ons.

Q Right. So you told himthat but you didn't wite it
down; is that right?

A Correct.

Q Now, with regard to the -- one of the tests that you
gave himin March of 2019 the MESA AE assist standard report.
What's that -- what's that report called?

A That's a cognitive test.

Q That's the cognitive test?

A Yes.

Q Al right. And does it say at the beginning of that
report not description, definitive, no diagnostic, not to be
used as a stand-al one instrunent in diagnosing; correct?

A Correct. It's an adjunct to the rest of the
eval uati on.

Q And there was an adjustment nmade for his education; is
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that correct?

A Correct.

Q And given that you did not know his educational |evel
the test scores were adjusted to conpare performance to the sane
l evel of intelligence as an average high school graduate; is
that correct?

A Correct.

Q And that was an average hi gh school graduate in the
United States; is that correct?

A It's a non-verbal test, so the |anguage doesn't
matter.

Q Say that again?

A It's a non-verbal test and the | anguage or the country
doesn't matter.

Q Ckay. |I'mnot tal king about |anguage. |'mtalking
about an average level of intelligence of an average hi gh school
graduate. Are you assuming a U S. high school graduate or a
hi gh school graduate fromany country?

A From any country.

Q Ckay. And was it your information that he had a high
school equival ent education from Mexico?

A Coul d you please repeat? | didn't hear your question

Q I's it your understanding that he had the equival ent of
a hi gh school education from Mexico given that he conpleted the

9th grade in Mexico?
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A He started high school but he did not finish,
appr oxi mat e.

Q And in the neuro behavioral assessnent, was it assuned
that the pre-accident |evel of functioning was estimted to be
probably in the average range?

A Correct.

Q Now, you gave him a bal ancing test at each
appointnment; is that correct?

A Correct.

Q And that was the tandem|leg stance; is that right?

A Correct.

Q And the tandem | eg stance neans you put one foot --
the heel of one foot in front of the toe of the other one so
they're in a straight line; is that correct?

A It is correct.

Q Now, you coul d have done a side-by-side leg test to
test his balance; isn't that correct?

A That's the easier test. But --

Q It's the easier test. So you give himthe nore
difficult test; is that right?

A The nmore difficult that he's supposed to be able to
do.

Q All right. Wre you aware that he was claimng a
right knee injury fromthis incident?

A Yes.
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Q And did you take that into account when you had him do
the tandem | eg stance test?

A Wl l, the tandemleg stance is done to see if he can
hol d his balance in that position. So the answer is yes or no
whet her he can or not, and he could not. As to the cause of it,
it was always considered to be nultifactorial because he had
multiple injuries.

Q Mul tifactorial, that nmeans there could have been nore
t han one cause for the inability to do the tandem stance test;
is that right?

A More than one factor is contributing to that result.

Q And were you aware that he was claimng a right knee
injury?

A W already said it, yeah, we did.

M5. BUHOLTZ: |'msorry?
MR PRONER: He said yes.
MS. BUHOLTZ: COkay.

Q And I'mtal king about the gap between the
Decenber 2019 appoi ntment and the Decenber 2020 appointnent, is
there any indication --

MS. BUHOLTZ: W t hdrawn.

Q When COVID hit, were you still making appoi ntments and
keepi ng appoi ntments with your patients?

A Yes.

Q Were you doing themin person?
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A Personally no. M/ admnistrative staff would do.
Q Your adm nistrative staff was doing themin person?
A Yes.
Q In your records is there any indication that you

followed up with M. Rosario-Silverio between Decenber of 2019
and Decenber of 2020 for appoi ntnents?

A W already tal ked about that. W don't have record of
adm ni strative calls.

Q All right. So could you assune that he's doing
better?

A Not necessarily.

Q But if you don't hear fromhim you don't chase him
down, do you?

A During that time, as you know, many visits, many
doctors' offices actually were closed. | remained open for nore
serious cases but ny volume was down by 80 percent. And no, we
woul d not chase patients because for various reasons they coul d
not attend.

Q Now, on the Decenber 2019 appointnent, he told you he
is unable to conute to your office for cognitive renmediation
therapy. He was given a referral and will try to find a
facility closer to his hone. Was that done? Did you give hima
referral to something that was closer to his home?

A Yeah, we have a printout that gives themdifferent

pl aces that provide that type of treatnent.
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Q All right. And did you ever receive any indication
from anybody that he followed through on those referral s?

A No.

Q And on the Decenber 2019 appointment, you ask himto
foll ow up evaluation in tw nonths which woul d have been
February of 2020. 1Is there any indication that he made an
appoi ntrent for February of 2020, that woul d have been before
Covl D?

A The appoi ntment was certainly made because as |
mentioned to you, when patients were seeing nme, | would instruct

the front desk adm nistrative staff to make an appointnment. But
February 2020 COVID had started and | believe that's why he
could not --

Q Sir, is there any indication in your record to that
effect that an appoi ntnent was nade and he didn't make it
because of COVI D?

A If inthe record it says follow up in tw nonths, if
inthe return note it indicates that the follow up in two nonths
was recomended, a follow up is made -- a foll ow up appoi nt ment
I's made.

Q All right. And for some reason he did not keep the
fol | ow up appoi ntnent in February of 2020; is that correct?

A Correct. That was during COVID; yes.

Q |'msorry, say that again?

A | said that was during COVID. COVID had started by
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t hen.
MS. BUHOLTZ: Move to strike that as
non-responsi ve.

Q Now i n Decenber of 2020, he cane to an appoi ntnent and
you note on notor exam nation patient had unsteady gait and used
a cane to anbul ate because of knee and ankl e pain; do you recall
t hat ?

A Yes.

Q And he was unable to do the tandem | eg stance test;
correct?

A Correct.

Q Did you ask himwhy -- anything about the knee and
ankl e pai n?

A What do you nean if | ask him because | indicated --

Q Did you ask himwhy he had the knee and ankl e pain,
was using a cane, if sonething had changed in his history?

A No, | did not. | was under the inpression it was al
due to the previous accident.

Q Ckay. And did he ever tell you that the auto accident
that he had in Cctober of 2020 was on his way honme from your
office trying to nake an appointnent to see your office because
he had m ssed one?

A Vell, | told you earlier that | was not aware of that
accident until recently. So the answer is automatically no.

Q So you found out about the auto accident just a couple
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of days ago in discussions with M. Proner in preparation for
today; is that right?

A That's correct.

Q Now, you saw himin January of 2022; is that correct?

A Correct.

Q And that's when he first reported blurry vision and
sensitivity to light; is that correct?

A Well, the first report -- the first report could be in
other type of reports because | believe in a neuro behavi oral
report early on would indicate that. So that was not the very
first tinme.

Q VWll, in your note you state acconpani ed by blurry
vision and sensitivity to light and you're taking that from some
ot her report in your file?

A No, the sensitivity to light he had expressed that
earlier and so he had expressed issues with his vision early on
| believe even the first report | indicated photophobia, that
means |ight sensitivity and that is always acconpanied with
blurring of vision at that time. And he had an expression of
blurry vision was probably in a different report, in a neuro
behavi oral report.

Q If your reports don't reflect that, that's sonething
that you left out of your report as conpared to what he told
you; is that what you're saying?

A No, that's not what |'m saying.
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Q Par don?

A No, that's not what |'m saying.

Q Ckay. Al right. Now, on January of 2022, you state
he takes Tyl enol for acute pain with good relief and Cel ebrex
for severe pain and does not respond to Tylenol. Was that when
he was doing better?

A Over tinme he did -- he inproved in his headaches and
he told me that day that he had a step-w se nedi cation routine
that he would start with Tylenol and if Tyl enol would not be
hel pful, he woul d take Cel ebrex.

Q Vell, ny question was on January 2022, he reported to
you that he was taking Tylenol for acute pain with good relief
and Cel ebrex for severe pain that does not respond to Tyl enol;
isn"t that correct?

A Correct.

Q And you were still recomendi ng cognitive remediation
t herapy but he has not done it; correct?

A Correct.

Q And that continued out to 2023 when you | ast
personally saw him isn't that correct?

A It is correct.

Q Now, you testified in response to M. Proner's
questions that he needs continued appoi ntnents and therapy and
so forth in the future. Do you have any guarantee that he wl|

actually foll ow through on those?

599
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M5. BUHOLTZ: Now, Your Honor, if | may approach
the w tness?
THE COURT: Wth regards to?
MS. BUHOLTZ: | want to show hi m Def endant's
Exhibit K in evidence as conpared to Plaintiff's Exhibit --
THE COURT: Well, no, you want to show him
Exhibit K It's not -- Exhibit Kis not in evidence. 1It's
I D only.
MS. BUHOLTZ: | stand corrected.
THE COURT: kay. And you could only show him
You can't read fromit or anything.
M5. BUHOLTZ: | wll not.
THE COURT: Go ahead.
(Handed to the wtness.)
Q ' m showi ng you Defendant's Exhibit K for
identification and you have in front of you Plaintiff's
Exhibit 16 in evidence which |I'mrepresenting to you are both
Jacobi Hospital records. Wich one did M. Proner show you, if
either?
A Si xt een.
Allow ne to one second to | ook at this because |I'm not
even sure they're different.
Q |'msorry, say that again?

A Just allow me to | ook at the papers.
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Q Sur e.
A Exhibit K appears to be --

THE COURT: No, that's not the question. Wich
was shown to you?

Q Whi ch one did M. Proner show you?

601

A Thi s one.

Q Exhibit --

A Si xt een.

Q -- sixteen in evidence. Ckay.

Wth regard to the Jacobi records, what does P-E-R-R-L

mean?

A That's the exami nation of the eyes. It neans that
pupils are equal and reactive to |ight.

Q What does E-O- M| nean?

A Ext ernal ocul ar novenents.

Q |'msorry, say that again?

A Ext ernal ocul ar novenments. It refers to eye
novenments. That nmeans that he's -- he could nove his eyes in
different directions.

Q All right. And that's normal? He was doi ng that

normal ly; is that right?

Consi stently.

Q ' msorry?
A Yes, at that tinme and later on.
Q All right. And Jacobi in the energency roomthey
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found that he had no nasal septum hematonm; correct?

A Correct.

Q That means he had no bl oody nose; correct?

A Correct.

Q And he had no henotynmpanum is that correct?

A Correct.

Q And what does that nean?

A No blood in the ear.

Q Al right.

A The tynpanic menbrane that's what it refers.

Q The tynmpani ¢ menbrane is the ear drum correct?
A Correct.

Q He had no battle sign; correct?

A Correct.

Q What's a battle sign?

A Battle sign are bruises that one can see after trauma

to the skull and trauma to the bone structures.

Q Trauma to what?

A To the skull.

Q So he had no battle sign indicating trauma to the
skulI'; correct?

A It does not exclude. It does not rule out but it
neans that there was no fracture. Usually happens in case of
very severe trauna.

Q So no fracture to the skull; correct?

602
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A Correct.
Q And he had no raccoon eyes; correct?
A Correct.
Q And he had no facial contusions?
A Correct.
Q He had no scal p contusions?
A Correct.
Q And contusions are what?
A Brui se.
Q Brui ses and bunps; correct?
A Correct.
MS. BUHOLTZ: Your witness, M. Proner.
THE COURT: Redirect?
MR PRONER  Yes.
l'mgoing to try and be as quick as I can.
THE COURT: Counsel, when | say no remarks to
one, I'lIl say it to you too. No remarks.

MR. PRONER:  Fair enough.
THE COURT: Question.
REDI RECT- EXAM NATI ON
BY MR PRONER:
Q So, you were asked by both counsel s about no vision
di sturbances prior to the 2020 notor vehicle accident. But you
referred to a neuro behavioral assessnent. Wen was the initial

neur o behavi oral assessnent?
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A | believe on the first day I saw him That was on
January 28, 2019.
Q I'mreferring to a neuro behavioral assessnent by a
Dr. Schweiger. |Is that a doctor in your office?
A Correct.
Q Can you find in your records Dr. Schweiger's initial
neur o behavi oral assessnent?
MR. CALABRESE: (njection, Your Honor.
THE COURT: Well, he just said find it. He
didn't say anything else. So overruled. |'mnot sure what

he's doing with it.

MR. PRONER: May | show hima docunent just to
refresh his recollection?

THE COURT: He didn't say he needed to refresh
his recollection. |If he can find the report. |If can't
find it, he'll let us know

THE WTNESS: | got it.

Q And what was the date of that report?

A The date of this report is August 15, 2019. M
previ ous response was the behavioral screen. This is by
Dr. Schwei ger on August 15, 2019.

Q August of 2019. So that woul d be before the accident
of October '20; correct?

A Correct.

Q And at that time, what were the patient's conpl aints?
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MR. CALABRESE: (nbjection.

Q If you -- did Dr. Schweiger indicate what the
patient's conplaints were?

MR. CALABRESE: (njecti on.
THE COURT: Sust ai ned.

Q Are those records part of your office records?

A Yes, they are.

Q And are they normally relied upon you as part of your
practice and treatnent of brain injury patients?

A Yes, they are.

Q And is that a tool that you use in diagnosis and
treatment of brain injury patients?

A Yes.

Q And was that, in fact, used in the diagnosis and
treatnent as part of your practice in the treatment of your
patient Honorio Rosario-Silverio?

A Yes.

Q Ckay. And were those recorded contenporaneously at
the tine that the information was obtai ned?

A Yes.

Q Ckay. And did you record the patient's conplaints at
that tinme as part of your business records?

MR. CALABRESE: (bjection. He's not the

recorder.

605

THE COURT: Well, hold on. He's establishing the
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foundation, counsel. Overrul ed.

MR CALABRESE: Your Honor, he asked if he did
it. This is a test being done by another doctor.

THE COURT: Counsel. Hold on. Go ahead. Let
hi m establ i sh the foundation. Then you can make your
obj ection inside.

Q Were these recorded in your nedical records which are
busi ness records as part of the business of providing nedical
care to brain injury patients?

A Yes, they are.

Q And as part of your nedical records maintained by your
office in the treatnent and di agnosis of brain injuries, did you
record or -- I'msorry, did those records record the patient's
conplaints at that time?

A Yes, they did.

Q Ckay. What were the patient's conplaints at that tinme
i n August of 2019?

MR. CALABRESE: (njection, Your Honor.

THE COURT: Overrul ed.

Let's go inside.

(Whereupon, the follow ng discussion takes place
on the record, in chanbers, in the presence of the Court,
the plaintiff's attorney, and both defense counsel and out
of the hearing of the jury.)

THE COURT: (bjection on the record?
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MR. CALABRESE: Your Honor, ny objectionis to
the prior question was that --

THE COURT: No, it's not the prior question.
It's the question that's pending.

MR. CALABRESE: We're going down a |ine of
guestioni ng where he wants that doctor's testing and
assessnment, the results and findings, to be tal ked about.
| believe this was covered in your notion -- in ny notion
inlimne and your ruling on sane.

THE COURT: Counsel ?

MR. PRONER:  Your Honor, not only is it in his
medi cal records, and they brought it up on cross, |'m
entitled to bring it up on redirect. But it was actually
part of the 3101(d) exchange and it --

THE COURT: Anything that's discoverabl e doesn't
mean it's adm ssi bl e.

MR PRONER It's part of his records and part of
hi s exchange and it's no surprise and he should be all owed
to testify toit. |It's part of his records in the
treatnent and di agnosi s.

THE COURT: My only question is that this doctor
has his report, it's under New York Gty Medical and
Neurol ogical Ofices, P.C. And Dr. CGolzad is Dr. Col zad at
9131 Queens Boul evard, although New York Gty Medical and

Neur ol ogical Ofices, P.C is under the sane address. Make
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that connection that it's one in the same and it is a
busi ness.

MR, PRONER  Ckay.

THE COURT: Connect it. Then that's a business
record of that business and what his business is with that
connection, then it conmes in as a business record of that
business. But, otherwise, it's two separate doctors.

MR. PRONER  Ckay.

THE COURT: And you know, he may say how he
relied and what he did with the reliance of what, you know,
was referred to him But he can't read fromthem

MR PRONER: Ckay. I'Il clarify that.

(Back in open court.)

THE COURT: Gkay. Go ahead.

MR. PRONER:  Thank you.

Q Doctor, are you famliar with an entity known as NYC
Medi cal and Neurol ogical Ofices, P.C?

A Yes, | am

Q What is the basis of that famliarity?

A That is the nmedical P.C under which | operate.

MR PRONER Is it okay if | give himback the
chart?

THE COURT: Yes, you can.

Q Once, again, Doctor, what conplaints did he present
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THE COURT: So now the objection is overruled
havi ng established the foundation. Ckay.
Q What conplaints did he allege -- what conplaints was
the patient Honorio Rosario-Silverio having in August --
THE COURT: |'msorry, | don't mean to interrupt.
You still can't read fromthe record. It's not in
evi dence.

Q Right. You can't read fromthe records but you can
refer to themto the extent that it mght refresh your
recol | ection.

A Sure. So he -- he did have conplaints of blurry
vision at that point, headaches, dizziness, and cognitive
difficulties. Cognitive nmeans issues with his nenory attention
span.

Q So all those were in August of 2019?

A Yes.

Q And did he indicate at that tinme how nuch year of
school i ng he had had?

A | believe it was nine years of education

Q Sane as he was assunmed?

A Correct.

Q Doctor, you were asked about a |ot of different
findings in the -- in the emergency room Do you know of any
study that says you need to denonstrate raccoon eyes to have a

traumatic brain injury?




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o 00 M W N Rk O

b-vm Dr. Golzad - Plaintiff - Redirect

610

A Well, raccoon eyes it's like a bruising around the
eyes. They can happen in nore serious injuries, especially to
the facial bones. It also happens after plastic surgery.
That's where the blood cones fromto the face.

Q But do you need themto have a traunatic brain injury?

A No, there are different degrees of brain injury. And
in concussion or mld traumatic brain injury usually they are
not present.

Q Do you need to have a blow to your head to have a --

MR. PRONER: W t hdr awn.

Q Can traumatic brain injury happen from accel eration
decel eration rather than a direct blow to the head?

A It coul d.

Q Can you explain to the jury what accel eration
decel eration is as opposed to a direct blow to the head?

A So nmy neck if it goes very fast down and up, the
accel eration and decel eration refers to speed of the head. The
brain inside the skull has sonme extra space. It noves and it
hits agai nst the bone. So when the speed is very high, like a
passenger in an autonobile that has a seatbelt, they can still
suffer brain injury as a result of this mechanism It goes down
and up inside the skull. The brain hits the bone and causes
injuries. A lot of football players' injuries occurs in this
fashi on because they have a helnet. So that their hit to the

brain is attenuated but the novenment of the brain inside the
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skull still causes brain injury.

Q So do you need to have blood com ng out of your ears
to have a traumatic brain injury?

A Vel |, usually in these cases you don't have bl ood
com ng out of the ears.

Q Do you need to have vomting to have a traumatic brain

injury?
A No, no, you can't. You don't have to. It may happen
But if absent, it does not rule it out. It does not exclude.

Q Now, you have described the termmld traumatic brain
injuries. Can a mld traumatic brain injury have a serious
effect on soneone's life and their ability to work and enjoy
life?

MR. CALABRESE: (nject. Beyond the scope.
THE COURT: Sust ai ned.
Q Ckay. Can a mld traumatic brain injury have serious
effects?
MR. CALABRESE: Still beyond the scope.
THE COURT: Sust ai ned.
MR. PRONER:  Not hing further.
THE COURT: That's it. Ckay.
MR CALABRESE: Not hing, Your Honor. Thank you.
MS. BUHOLTZ: Not hing, Your Honor.
THE COURT: Okay. All right, Doctor. Thank you
THE WTNESS: Thank you
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THE COURT: | believe Exhibit 15 is yours. You
can take it back.
(Whereupon, the witness exits the courtroom)
THE COURT: Al right. Ladies and gentlenen,
that will be it for today. | will see you tonorrow at
9:30. Okay. Just renmenber, you have heard sone of the
evi dence, not all of the evidence. Please keep an open
mnd until you hear all the evidence. You know what? |'m

just realizing | have sonmething in the nmorning. 10:00, not
9:30. 10:00. kay. Just keep an open mnd until you do
hear all the evidence, you hear the summati ons by the
attorneys, ny charge to you on the |aw, and nore
inmportantly you get this case for full deliberation. Do
not discuss this matter anongst yourselves or with anyone
el se.

"Il see you tonorrow at 10: 00.

COURT OFFICER Al ri se.

THE COURT: Enjoy the rest of the evening.

(Whereupon, the jury exits the courtroom)

THE COURT: Counsel, just a warning, you are not
to separate, if it's stapled, if an exhibit is stapled, you
are not to take it apart whatsoever. And | amvery very
cautious and careful with exhibits once they are admtted
in evidence. There is a reason why. W have had trials

that exhibits went mssing. W've had -- and |' m not
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saying this is going to happen here. But now | amvery
cautious with all my trials. So it's not that |'m picking
on anybody in this trial. | do this with all ny trials.
Docunents were transferred, pages were m ssing, pages were
substituted. So | do not want docunents that are stapled,
that they should be taken apart. | do not want docunents
that are put on counsel's desk when they've been marked for
exhibits. They are to be on the exhibit table that's in
front of the bench or if the witness is using, and the
mnute they're finished being used with a w tness or
otherwi se, they are to be handed to ny court officer or ny
clerk. | ampeculiar once an itemis marked in evidence.
| do not want to hear that evidence has been tanpered,
changed, altered in any way, shape or form And Exhibit 16
had been separated. [|'mnot saying who did it because |
don't know who did it but it was separated and it had been
stapl ed. Ckay.

See you tonorrow at 10: 00.

(Time noted: 4:04 p.m)

(Wher eupon, Court is recessed and the case

adj ourned to Wednesday, Decenber 10, 2025.)

* * * *
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