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 1                   (Plaintiff's Exhibit 26, Medical Records for New
  

 2         York Spine Specialist and New York Presbyterian Lower
  

 3         Manhattan Hospital, was admitted in evidence.)
  

 4                   (Plaintiff's Exhibit 27, FDNY Report, Medical
  

 5         Records for Jacobi Hospital and CitiMed, was admitted in
  

 6         evidence.)
  

 7                   (Plaintiff's Exhibit 28, Medical Records for
  

 8         Elder Pharmacy, Precision Accelerad and Part 1 of
  

 9         Montefiore Medical Center Records, was admitted in
  

10         evidence.)
  

11                   (Plaintiff's Exhibit 29, Montefiore Medical
  

12         Center Records Part 2, was admitted in evidence.)
  

13                   (Plaintiff's Exhibit 30, Medical Records for
  

14         Mason Pharmacy, Lenox Hill Radiology, St. Mary's General
  

15         Hospital and Carewell Health Medical Center, was admitted
  

16         in evidence.)
  

17                   (Court's Exhibit IXA, Third-Party Summons for
  

18         Fraud, was admitted in evidence.)
  

19                   (Court's Exhibit IXB, Case Law on Lopes v. County
  

20         of Suffolk, was admitted in evidence.)
  

21                   (Court's Exhibit X, Case of Guerra versus Jose
  

22         Andres Munoz Corporan, Index No. 23516 of 2019, was
  

23         admitted in evidence.)
  

24                   THE COURT:  Mr. Hays, would you like to address
  

25         the Court?
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 1                   MR. HAYS:  Your Honor, I don't know if we really
  

 2         have anything to say, other than what we've already said.
  

 3                   THE COURT:  I don't think you were on the record.
  

 4                   MR. HAYS:  We discovered that Dr. Lattuga,
  

 5         today's witness, was named as a defendant, along with all
  

 6         of his partners and his medical practice, were defendants
  

 7         in a civil RICO fraud case, and we would like to question
  

 8         the doctor about that fraud case.
  

 9                   And our legal position is that this would fall
  

10         within the bad acts exception; that as a bad act, the
  

11         witness can be questioned about it concerning his
  

12         credibility.  And we've cited a Suffolk County decision
  

13         which basically says that.  And that's our position, Your
  

14         Honor.
  

15                   We think that because it's a fraud case, that
  

16         makes it a little different than some other type of lawsuit
  

17         and, therefore, justifies allowing it to come in.
  

18                   Thank you.
  

19                   THE COURT:  Thank you.
  

20                   And for the record, we have marked this as Court
  

21         Exhibit IXA, a Third-Party Summons for Fraud, Index
  

22         No. 806952 of 2021E from the County of the Bronx.
  

23                   And we have marked Court Exhibit No. IXB, the
  

24         case law, which is Lopes v. County of Suffolk.
  

25                   You have an Index No. --
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 1                   MR. HAYS:  605044.
  

 2                   THE COURT:  -- 605044 of 2018E.
  

 3                   Okay.  And in opposition, plaintiff has submitted
  

 4         Court Exhibit No. X, Roman numeral X, and that is the case
  

 5         of --
  

 6                   MS. AYERS:  Guerra, G-u-e-r-r-a, versus Jose
  

 7         Andres Munoz Corporan, Index No. 23516 of 2019.  Also with
  

 8         cite --
  

 9                   THE COURT:  What county is that?
  

10                   MS. AYERS:  That's Bronx County, Judge Taylor,
  

11         relating to Dr. Merola.  Same type of fraud allegations of
  

12         unnecessary treatment where he was sued.  And that was --
  

13         there was a decision in -- that was e-filed on
  

14         September 4, 2024, where the Court would refuse to allow
  

15         any references to a lawsuit absent proof of the underlying
  

16         facts or an admission or a conviction or a finding by a
  

17         jury.  A simple lawsuit is not relevant and it's highly
  

18         prejudicial.
  

19                   Also, Your Honor, I would cite Badr case,
  

20         B-a-d-r.  Hold on I'm just getting you the citation.
  

21                   THE COURT:  Badr --
  

22                   MS. AYERS:  Badr vs. Hogan.  Cite is 75 N.Y.2d
  

23         629, all the way back from 1990 wherein a case, the
  

24         plaintiff, there was a judgment against her for Medicaid
  

25         fraud related to the benefits she received as a result of a
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 1         personal injury lawsuit.
  

 2                   The defense attorney was allowed to ask questions
  

 3         of the plaintiff:  Is it a fact you committed fraud by
  

 4         accepting Medicaid benefits you were not entitled to?  She
  

 5         said no.  The Court allowed confession of judgment in, that
  

 6         was overturned saying it's an extrinsic fact.  It's
  

 7         absolutely irrelevant to the case.  So I think that that is
  

 8         important here.
  

 9                   But more importantly here, there was a lawsuit
  

10         which they marked as an exhibit against Dr. Lattuga and his
  

11         practice.  They never even answered the lawsuit.  The
  

12         lawsuit was discontinued.  There was no settlement.  There
  

13         was no payment.
  

14                   I have his attorney who defended him in that case
  

15         on standby to put the statement on the record if Your Honor
  

16         would like.
  

17                   There was no settlement.  There was nothing.  It
  

18         was a complaint that was dismissed.
  

19                   It is prejudicial to bring that up as can be.
  

20         And, moreover, the Suffolk County case that they cite does
  

21         not say what they say it says.
  

22                   The Court did not allow it and precluded the
  

23         defendants in that case from bringing up the lawsuit that
  

24         was against, I think in that case, also, it was Dr. Merola.
  

25                   They were just -- they were just allowed to ask
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 1         have you committed fraud, not reference to any lawsuit
  

 2         because there was a developed, bigger record.
  

 3                   Here he's got no record.  He's got nothing.  Your
  

 4         Honor asked him:  What proof do you have?  What do you
  

 5         have?  Nothing.  He has nothing.  He just wants to bring up
  

 6         fraud and this and that, and there was absolutely nothing
  

 7         to substantiate or even a record.
  

 8                   At least in the Suffolk County case the attorneys
  

 9         came in with some type of record to show that there was
  

10         ability to ask questions:  Did you bill for treatment that
  

11         was unnecessary?
  

12                   Those were the type of questions they were
  

13         allowed to ask without reference to any other lawsuit
  

14         against Dr. Merola.
  

15                   And then the Court issued a curative instruction
  

16         and tried to walk some of it back because it appears that
  

17         it got a little bit heated during that and started issuing
  

18         curative instructions which is precisely why it's so
  

19         prejudicial and shouldn't be able to be brought up at all.
  

20                   Again, the case was dismissed.  No settlement.
  

21         There's no finding.  It is crazy prejudicial.
  

22                   Thank you.
  

23                   THE COURT:  Based on the arguments of counsel, as
  

24         well as the case law solicited and the opinion of the
  

25         Court, the defendant will be precluded from going into any
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 1         allegations of fraud versus Dr. Lattuga as he testifies,
  

 2         unless there is something that he opens the door to.
  

 3                   That is the decision and the order of the Court.
  

 4                   MR. HAYS:  Exception.
  

 5                   THE COURT:  Of course defense counsel has an
  

 6         exception to my ruling.
  

 7                   Is there's anything further that we have to do
  

 8         before we have our expert?
  

 9                   MS. AYERS:  Along those same lines, all these MRI
  

10         facilities, most of them have been brought in also like
  

11         Dr. Kolb, who I believe was at Lenox Hill Radiology.  The
  

12         same ruling should apply regarding any of the facilities,
  

13         unless there is some record that there is a finding of
  

14         fraud by any of them, I would ask that the Court preclude
  

15         any reference to any lawsuits against any MRI facility or
  

16         individual radiologist.
  

17                   MR. HAYS:  Your Honor, that's fine.
  

18                   THE COURT:  Okay.
  

19                   MR. HAYS:  I mean, it's consistent with your
  

20         ruling.  A lot of the radiologists are scooped up in that
  

21         case.  But, I mean, I don't know anything more than that.
  

22         I would also say that there's no evidence of the
  

23         disposition of that case.  I'll just leave it at that.
  

24                   THE COURT:  Okay.
  

25                   MR. HAYS:  I have no plans to bring up RICO.  I
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 1         do plan to go into how these expenses are financed, but
  

 2         that's a different story.
  

 3                   THE COURT:  Well, I think that's unreasonable.
  

 4         But, again, we will take it as it goes.  Here, the
  

 5         allegation of fraud is much more prejudicial than
  

 6         probative, if anything.
  

 7                   If there's nothing further, do you have your
  

 8         witness?
  

 9                   MS. AYERS:  Yes, he's here.  I'll go tell him.
  

10                   THE COURT:  Can you bring him here.  And we have
  

11         some guests.  When they --
  

12                   MR. HAYS:  Are they high school students?
  

13                   THE COURT:  Beg your pardon?
  

14                   MR. HAYS:  Are they high school students?
  

15                   THE COURT:  I do not know.  It looks like high
  

16         school students.
  

17                   (Whereupon, an off-the-record discussion was
  

18         held.)
  

19                   THE COURT OFFICER:  All rise.  Jury entering.
  

20                   (Whereupon, the jury enters the courtroom.)
  

21                   THE COURT:  Good morning, Members of the jury.
  

22                   THE JURY:  Good morning, Judge.
  

23                   THE COURT:  We have some students here visiting.
  

24         So I was just telling them that -- the importance of
  

25         serving on jury duty.  And we see here that the community
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 1         has come out to serve jury duty, and we appreciate
  

 2         everybody's service.
  

 3                   At this time we're going to continue with our
  

 4         plaintiff's case.
  

 5                   Ms. Ayers, you have a witness to call?
  

 6                   MS. AYERS:  Oh, yes.  The plaintiff calls
  

 7         orthopedic surgeon, Dr. Sebastian Lattuga.
  

 8                   THE COURT OFFICER:  Doctor, watch your step.
  

 9                   Please remain standing.  Raise your right hand.
  

10   S E B A S T I A N  L A T T U G A, M D, a witness
  

11        called on behalf of the plaintiff after having
  

12        been first duly sworn and took the witness
  

13        stand and testified as follows:
  

14                   THE COURT OFFICER:  State your name and
  

15         occupation for the record, please.
  

16                   THE WITNESS:  Sebastian Lattuga, M.D.  I'm an
  

17         orthopedic spinal surgeon.
  

18                   THE COURT OFFICER:  Please be seated, sir.
  

19                   THE COURT:  Madam, you may inquire.
  

20                   MS. AYERS:  Thank you.
  

21                   THE COURT:  Counsel.
  

22    DIRECT EXAMINATION
  

23    BY MS. AYERS:
  

24         Q    Good morning, Dr. Lattuga.
  

25         A    Good morning.
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 1         Q    Can you please tell the jury what your specialty is?
  

 2         A    I'm an orthopedic spinal surgeon.  So my specialty in
  

 3    medicine or subspecialty is, I take care of patients with spinal
  

 4    injuries.
  

 5              You may be aware of herniated discs or arthritis of
  

 6    the spine.  Sometimes in the treatment of those conditions,
  

 7    surgery is required.  And when someone needs to have surgery,
  

 8    I'm the person that does it.
  

 9              That's my role in medicine, actually, to be the
  

10    surgeon.  Just to do the surgeries.
  

11         Q    Okay.  Can you tell the jury your educational
  

12    background.
  

13         A    Yes.
  

14              I went to St. Johnson University, and then I went to
  

15    SUNY Stony Brook School of Medicine.  I graduated in 1989.  I
  

16    went on to do my orthopedic residency at Stony Brook as well,
  

17    graduated in 1995.  And then I did what's called a fellowship in
  

18    spinal surgery at the University of Miami, Jackson Memorial
  

19    Medical Center.  I received my license to practice in 1991, and
  

20    practiced in the community for the last 25 years.
  

21              I'm a board certified orthopedic spinal surgeon.  I
  

22    received my board certifications in 1998, and I subsequently
  

23    recertified successfully, and I'm currently certified in spinal
  

24    surgery.
  

25         Q    Okay.  That fellowship at the University of Jackson
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 1    Memorial Hospital, that's a trauma surgery center, right?
  

 2         A    Yes.
  

 3              I mean, it's a main -- Miami is a little smaller than
  

 4    New York City.  There's fewer hospitals.  All the major trauma,
  

 5    as well as the major conditions, end up going to both Jackson
  

 6    Hospital and the University of Miami.  They are related, next to
  

 7    each other.
  

 8         Q    Okay.  And you're part of -- are you licensed to
  

 9    practice medicine in the state of New York?
  

10         A    Yes.
  

11         Q    Any other states?
  

12         A    New Jersey.
  

13         Q    Okay.  And can you tell the jury, basically, what type
  

14    of procedures you perform?
  

15         A    Sure.
  

16              So at this point in my career, my practice is limited
  

17    to adult spinal surgery.  So patients that have conditions, they
  

18    fall, they have a fracture of the spine, for example, that might
  

19    require a surgery, I'll do the surgery.
  

20              They get injured and develop conditions known as
  

21    herniated discs which cause spinal stenosis, which is a
  

22    condition that affects people, their mobility, and the ability
  

23    to feel their arms and legs, if they fail other treatments, then
  

24    surgery is required, then I would do those types of surgeries.
  

25              I do many surgeries in the neck.  And then similar
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 1    problems occur in the lumbar spine, in the low back.  And
  

 2    then -- and I do all manner of procedures, whatever the patient
  

 3    really needs.
  

 4              Sometimes they need less invasive surgery and
  

 5    sometimes they need more reconstructive procedures where I have
  

 6    to actually rebuild the spine with metallic implants.  We use
  

 7    that in the neck and low back.
  

 8              Yeah, that's what I do.
  

 9         Q    Okay.  And how long have you been practicing as an
  

10    orthopedic surgeon performing surgeries such as you described?
  

11         A    I graduated my fellowship in '96, and then I came into
  

12    practice, initially, on Long Island.  So since 1996.
  

13         Q    How often do you perform surgeries on patients?
  

14         A    I perform surgery every week.  You know, it's usually
  

15    two or three days a week.  And I've been doing that for, what is
  

16    that, 30 years.
  

17         Q    And are you affiliated with any specific hospital?
  

18         A    Currently, I'm at Hudson University Hospital, which is
  

19    over in New Jersey.
  

20         Q    Okay.  And you -- did you have an affiliation --
  

21                   MR. HAYS:  Hudson?
  

22                   THE WITNESS:  Hudson.
  

23                   MR. HAYS:  Thank you.
  

24         Q    Did you have an affiliation with New York Presbyterian
  

25    Hospital?
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 1         A    Yes, for over ten years.  I was a professor of spinal
  

 2    surgery at the Weill Cornell School of Medicine, New York
  

 3    Presbyterian Hospital.  I did most of my surgeries there.
  

 4         Q    Let me ask you about that.
  

 5              Can you explain to the jury, as a professor at
  

 6    New York Presbyterian, that's associated with a medical school?
  

 7         A    Yes.
  

 8         Q    And what medical school was that?
  

 9         A    It's at Weill Cornell.
  

10         Q    Weill Cornell.
  

11              Okay.  And so you taught there for how many years?
  

12         A    Yes.  I had an academic appointment in order to -- when
  

13    I joined New York Presbyterian, I had to get an appointment to
  

14    the medical school.  That's the process.
  

15              So, you know, my role as a surgeon, there could be
  

16    young students that would come into the operating room, I would
  

17    teach them spinal surgery.  There would be what's called
  

18    "residents," which are doctors in training, they would come into
  

19    my operating room.  That's how I most -- that's how I was able
  

20    to contribute to the medical school, by teaching them actual
  

21    surgery, letting them watch me.
  

22         Q    And are you part of a practice?
  

23         A    Yes, it's my practice.  We have several doctors in my
  

24    practice that help take care of patients, yes.
  

25         Q    Okay.  Do you have different types of doctors to treat
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 1    spinal injuries?
  

 2         A    Yes.
  

 3         Q    Can you tell this jury what different types of doctors
  

 4    do you have in your practice, specifically, that took care of
  

 5    Ms. Lugo along with you?
  

 6         A    So I'm the surgeon, obviously.  You all would
  

 7    understand what role I would play if the patient needed surgery.
  

 8              We also have nonoperative and nonsurgical doctors that
  

 9    help to provide care for patients, such as to give them
  

10    medicines or give them prescriptions for therapy, order tests.
  

11              That would be called a nonoperative orthopedic
  

12    specialist.
  

13              We also have what's called interventional pain
  

14    management doctors, which are doctors that can deliver medicine
  

15    by injection under x-ray to the various parts of the spine.  And
  

16    we have that as part of my practice, too, doctors that give
  

17    injections.  There's patients that got injections in my
  

18    practice.
  

19              And often we do that as a way of alleviating symptoms,
  

20    perhaps of awaiting surgery, if you can avoid it that way.  If
  

21    it doesn't work, then surgery sometimes becomes an option.
  

22         Q    Okay.  And what is the name of your practice?
  

23         A    New York Spine Specialist.
  

24         Q    Okay.  And you have before you filled up exhibit tab
  

25    in orange to your right hand.
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 1         A    Yes.
  

 2         Q    Can you look at that.
  

 3              Does that include your medical records there?
  

 4         A    Yes.
  

 5         Q    Okay.  And below that is the records from New York
  

 6    Presbyterian Hospital where you performed two surgeries on
  

 7    Ms. Lugo, correct?
  

 8         A    Yes.
  

 9         Q    Okay.  Do you -- and if you need to look at your
  

10    records, feel free.
  

11              Let me ask you first, when was the last time you did a
  

12    surgery?
  

13         A    Yesterday.
  

14         Q    Were you in the operating room all day?
  

15         A    Yes.
  

16              Don't I look it?
  

17         Q    You're a little slow today, but it's okay.
  

18              Doctor, have you -- the defense is going to have a
  

19    doctor such as yourself, an orthopedic surgeon, who has never
  

20    treated Ms. Lugo -- his name is Dr. Franco Cerabona -- come in
  

21    and talk about what he feels her injuries are.
  

22              Let me just ask you, just generally, have you, as a
  

23    treating doctor for any of your patients, ever offered your
  

24    services to corporations to come in and render an opinion about
  

25    somebody else's care?
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 1                   MR. HAYS:  Objection.
  

 2                   THE COURT:  Sustained.
  

 3         Q    Doctor, have you ever offered your
  

 4    services -- withdrawn.
  

 5              Have you ever come to court and testified in a case
  

 6    where you're not the treating doctor?
  

 7         A    That's correct, no, I haven't.
  

 8         Q    So you only would come to court --
  

 9         A    I only come to testify if I've done the surgery.  I'm
  

10    the treating physician.  If I represent the patient as a treating
  

11    physician, then from time to time I'm called to the courtroom to
  

12    give my opinion as to what happened.
  

13         Q    Such as what's happening right now?
  

14         A    Correct.
  

15         Q    You've never offered your services to anybody who
  

16    would hire you to look at medical records and render an opinion,
  

17    right?
  

18         A    I don't -- I don't work for those entities to provide
  

19    an opinion on their behalf.  I just take care of people.  And
  

20    then I'm involved, so that's why I'm here.
  

21         Q    Okay.
  

22         A    I did the surgery.
  

23         Q    And fair to say that you actually saw the interior of
  

24    Ms. Lugo's spine when you were treating her during the multiple
  

25    operations you performed on her?
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 1         A    Yes.
  

 2              Obviously, as part of the surgery I have to look
  

 3    inside; do an incision, expose the spine, look in the spine,
  

 4    find the herniations, two separate herniations.  I removed part
  

 5    of that herniation.
  

 6              In some cases I rebuild that segment with titanium
  

 7    implants.  Other times I might just -- in her circumstance, on
  

 8    the low back, I just removed the portion of the disc that was
  

 9    causing trouble.
  

10              So, yeah, I'm directly involved, obviously, as a
  

11    spinal surgeon by being live with the patient open, yes.
  

12         Q    Okay.  And do you recollect Ms. Lugo?
  

13         A    I'm sorry?
  

14         Q    Do you recollect Ms. Lugo?
  

15         A    Not independently.
  

16         Q    Okay.  So let's go --
  

17         A    Refresh --
  

18         Q    -- through your records --
  

19         A    With the records, yeah.
  

20         Q    -- and see.
  

21                   THE COURT:  Doctor, this young lady here is
  

22         taking testimony.  So if the attorney is speaking, you
  

23         cannot speak.  She can take only one person at a time,
  

24         okay.
  

25                   Thank you.
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 1                   THE WITNESS:  Thank you.
  

 2         Q    Dr. Lattuga, when did you first start seeing Ms. Lugo
  

 3    as a patient?
  

 4                   THE COURT:  Doctor, what -- on the exhibit tab in
  

 5         the front -- the orange -- of your binder.
  

 6                   THE WITNESS:  Yes.
  

 7                   THE COURT:  On your binder itself, what number
  

 8         does that say?
  

 9                   THE WITNESS:  Twenty-six.
  

10                   THE COURT:  Okay.
  

11         A    So, I'm sorry, is the question when was she first seen
  

12    in my practice?
  

13         Q    Well, I'll take that first.
  

14         A    All right.
  

15         Q    Fair to say the patients don't come to you directly
  

16    first; they're seen by people who perform less invasive
  

17    procedures?
  

18         A    I mean, usually, that's the case.  They'll either be
  

19    referred by a physical therapist or other treating physicians.
  

20              In this case she did see a doctor in my practice who
  

21    was a surgeon on 12/14/17, after her 11/23/17 accident.  And
  

22    that doctor saw her, took a history of a window crashing down on
  

23    her head.  And then I did her physical examination and run some
  

24    tests.  That was it.
  

25         Q    Okay.  And, Doctor, can you tell this jury when did
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 1    you first see her?
  

 2              And I think it's the orange tabs there.
  

 3              When did you first see her and can you describe what
  

 4    your examination of her was?
  

 5              Orange tab.
  

 6         A    I'm just checking, actually, when I first saw her.  It
  

 7    looks like -- it appears it was 8/8/2018.
  

 8         Q    No.  You saw her --
  

 9         A    Then I have -- otherwise, I can thumb through the
  

10    notes.
  

11         Q    I can tell you.
  

12         A    The first orange tab is actually Dr. Geraci, which is
  

13    the pain management doctor.  And then --
  

14         Q    Hold on.  I'll help you out for a second.
  

15              Yes, 8/6/18, you were correct.  Sorry, I apologize.
  

16         A    I'm going by -- my stuff is usually on a computer.
  

17              So patient came to see me approximately a year after
  

18    her accident, August of 2018, with similar complaints of neck
  

19    and low back pain.  I took the history.  Again, she described
  

20    the window falling on her head.  She described the pain as being
  

21    quite severe, 10 out of 10, which is as severe pain that you can
  

22    image.
  

23              I did a physical exam which showed abnormalities in
  

24    her neck motion and low back.  I recorded those abnormalities.
  

25              I also did what's called a "neurological exam."  So
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 1    that's part of a spine exam.  We test range of motion, but we
  

 2    also test muscle strength and sensation and reflexes.
  

 3              For the jury's education, why we do that is, as I'm
  

 4    sure you're all aware that the spine is intimately related with
  

 5    the spinal cord and nerves, correct.
  

 6              So when a patient has an injury to the spine, we need
  

 7    to look, as doctors, to make sure there wasn't also an injury to
  

 8    the nerves, right, because they're right next to each other.
  

 9    You'll see that.  We'll show you a model.
  

10              So I did -- performed a neurologic exam on that day
  

11    and I found there to be some abnormalities, okay, consistent
  

12    with what she was saying in terms of what her pain and where she
  

13    was having problems in her neck and arms and back and legs.
  

14              And consistent ultimately with my review of the MRI --
  

15    an MRI is an objective diagnostic test that's very powerful in
  

16    helping to evaluate spine injuries -- I made a diagnosis.  She
  

17    had been treated for approximately a year, nine, ten months and,
  

18    unfortunately, she still had a significant amount of pain.  I'm
  

19    a surgeon.  So she tried the other things, including injections.
  

20    I discussed surgery with her, a "minimally invasive discectomy,"
  

21    it's called.  I can describe later what exactly we do.
  

22              But I thought that, at that point, a year later -- you
  

23    know, the jury have to keep in mind, patients come in for one
  

24    year, that's a long time.  They say they have 10 out of 10 pain.
  

25    Even if it fluctuates, 8 to 9, it's my obligation to at least
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 1    offer them a solution which is known to benefit.
  

 2              So I offered her the discectomy, and ultimately she
  

 3    had the discectomy.
  

 4         Q    Okay.  So I want to ask you several questions.
  

 5              She had been treating not only at New York Spine, but
  

 6    also at CitiMedical --
  

 7         A    Correct.
  

 8         Q    -- for physical therapy and acupuncture?
  

 9         A    Correct.
  

10         Q    You looked at those records?
  

11         A    Yes.
  

12         Q    And then she had been treating at your facility with
  

13    cervical injections, trigger point injections, and needle branch
  

14    blocks, right?
  

15         A    Correct.
  

16         Q    Before you even got to see her, right?
  

17         A    All that was prior treatment.
  

18         Q    Okay.  So can you just tell the jury -- and I brought
  

19    you a model to see if you -- it's probably in the bag behind
  

20    you.  You can put your record down.
  

21         A    Sure.
  

22         Q    I want you to explain to them --
  

23                   THE COURT:  Wait one second.  The officer is
  

24         coming.  It's in this, I think, tote, plastic shopping bag.
  

25                   MS. AYERS:  Your Honor, can I ask the doctor to
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 1         stand up for the jury to show the different parts of the
  

 2         spine that he's talking about?
  

 3                   THE COURT:  Yes, you may.
  

 4                   MR. HAYS:  Your Honor, is it possible for me to
  

 5         inspect those?
  

 6                   THE COURT:  Yes.
  

 7                   MR. HAYS:  I haven't seen them.
  

 8                   THE COURT:  And we're going to deem them marked
  

 9         for demonstrative purposes as Plaintiff's 31 and 32.  We'll
  

10         deem them marked.
  

11                   (Plaintiff's Exhibit 31, Demonstrative Model of
  

12         Spine, was admitted in evidence.)
  

13                   (Plaintiff's Exhibit 32, Demonstrative Model of
  

14         Spine, was admitted in evidence.)
  

15                   THE COURT:  The smaller model will be 31, and the
  

16         larger model is 32.
  

17                   MR. HAYS:  No objection, Your Honor, for the
  

18         demonstrative injury to the spine.
  

19                   THE COURT:  Demonstrative purposes only.
  

20         Q    Now, Doctor, if you don't mind, can you step down to
  

21    show the jury.
  

22                   THE WITNESS:  May I, Your Honor?
  

23                   THE COURT:  Yes, you may.
  

24                   Please be careful.
  

25         Q    Now, Doctor, can you explain to the jury, using either
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 1    model, whatever you deem best, the parts of the spine, and what
  

 2    happens to the spine if there is an injury like what happened in
  

 3    this case.
  

 4         A    Some basic stuff.  This is a model of the spine.  It's
  

 5    blown up.  It equally represents both the neck and the lower
  

 6    back.
  

 7              In this case, just to pick up where I left off, it's
  

 8    relevant both for the neck and low back.  What you see here are
  

 9    the white structures which are the bones.  And they are called
  

10    "vertebrae."  I'm sure you've heard that word.
  

11              And then you see this tan-looking structure,
  

12    disc-shaped structure between each vertebrae, okay, that's
  

13    called "intervertebral disc."
  

14              And then when I turn to the side, you can see these
  

15    look like fiber optic cables that come out these little tunnels.
  

16    All of these have names.
  

17              But basically these are the nerve roots.  The "nerve
  

18    roots" are what they're called.  And you can see why I mentioned
  

19    it to you before what this is.  Look how close all of these
  

20    things are next to each other.
  

21              If you have an injury to your vertebrae, for example,
  

22    you could crush the nerve.  If you have an injury to the disc,
  

23    you can injure the nerve.  And that's why, as part of the exam,
  

24    we're not only testing, you know, how the spine moves, we're
  

25    also -- you know, there are other abnormalities in nerve
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 1    function.
  

 2              So if a doctor -- if I recognize that a patient does
  

 3    have a numbness or a tingling or weakness in their legs or arms,
  

 4    the doctor word for that is radiculopathy.  So we don't say the
  

 5    patient is numb; we say the patient is exhibiting signs of
  

 6    radiculopathy.
  

 7              And so this patient had a radiculopathy in her
  

 8    cervical spine, which is the neck, and one in her lumbar spine.
  

 9              In this particular case --
  

10                   MR. HAYS:  Your Honor, is he answering a question
  

11         or what?
  

12                   THE COURT:  He's explaining.  I'm going to give
  

13         him an opportunity to explain.
  

14                   MR. HAYS:  Fair enough, Your Honor.
  

15         A    I was just going towards the herniated disc.
  

16              So the intervertebral disc, one of the very common
  

17    injuries that occurs to the intervertebral disc as a result of a
  

18    car accident or a fall, it herniates.
  

19              What does that mean?
  

20              The intervertebral disc, its disc shape looks like a
  

21    doughnut.  It has a tough outer rind, like an orange, and on the
  

22    inside it has a fluid-filled gel layer, is the easiest way to
  

23    explain it.
  

24              And so if there's an injury to the spine, you can
  

25    either injure just the outside of the orange, the orange peel
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 1    rips or worse than that, even some of the pulp from the orange
  

 2    can come through the hole, or some of the disc material can come
  

 3    out from the tear.  And that also creates inflammatory
  

 4    conditions, something called "instability."
  

 5              And all of that has an impact on the nerves.  I just
  

 6    wanted to explain herniated disc.
  

 7         Q    Let me ask you a couple of other questions.  Let me
  

 8    ask you a couple of other questions about, specifically, the
  

 9    disc in between the bones.
  

10              What is the purpose of a disc between bones?
  

11              Why do we have that in our bodies?
  

12         A    So the disc, you know, does provide some cushioning,
  

13    you'll see.  This is pretty -- when I open someone up, this is
  

14    what we see.  We see a spine that doesn't really move all around.
  

15    It does provide some cushioning between the vertebrae.  It allows
  

16    a little bit of mobility.  You can see there is not a ton of
  

17    mobility that occurs at each individual segment, but over the
  

18    spine there is significant mobility, obviously.
  

19              But the other critical role a disc plays is it
  

20    provides for stability between each vertebrae.  It's actually
  

21    attached to this bone above and this one below.
  

22              So if there's an injury to that disc, this is going to
  

23    happen.  This is not normal where you see vertebrae sliding back
  

24    and forth.  That's because the disc is stuck.
  

25              But when you have an injury to the disc, that
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 1    connection is lost.  The gel layer may diminish in size and
  

 2    then, therefore, this increased mobility in that segment, that
  

 3    can create radiculopathy as well.
  

 4         Q    I want to ask you some more general questions.
  

 5              We're going to hear and see some terms "herniated
  

 6    disc" versus "bulging disc."
  

 7              My question to you:  First of all, what is a bulging
  

 8    disc?
  

 9         A    So the doctors look at these -- if the patient is not
  

10    having surgery, you're not going to see this, right.  What you're
  

11    going to get is a test, a diagnostic test to look inside humans
  

12    today.
  

13              Today, currently, we use a test called an MRI, which
  

14    is a diagnostic test that allows us to look inside of you and
  

15    see the actual damage or abnormality of the spine, okay.
  

16              Doctors will look at those films, and then they use
  

17    words, the type of words to describe what they see for other
  

18    people, you know, to read and interpret.
  

19              So disc injuries -- we'll just use the word "injury";
  

20    they come in different grades.  You can have a small disc injury
  

21    or a really big disc injury.  So the doctors words for that --
  

22    the doctors don't say "small" or "big."  What they say is, this
  

23    is a disc bulge, which means that the disc is bulging out but
  

24    there's no material, I described, leaking through.  Or it's a
  

25    herniation where there is a different deformity of the disc
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 1    protruding out further, and you can see -- it can have a disc
  

 2    injury or protrusion -- how that would impact the nerve.
  

 3              Doctors will have opinions.  They say -- they may
  

 4    describe the same circumstance differently.
  

 5              But for the most part, a bulge is one way to describe
  

 6    a change in the shape of the disc, and a herniation is just a
  

 7    greater degree of deformity of the disc.
  

 8         Q    So let me ask you a question:  If a patient has a
  

 9    bulge, and that's crowding the area where the nerves exit as
  

10    you've shown this jury, does that feel any different than if
  

11    material is squirting out and also crowding the area --
  

12                   MR. HAYS:  Objection.
  

13         Q    -- to the patient?
  

14                   THE COURT:  What's the objection?
  

15                   MR. HAYS:  Form.
  

16                   THE COURT:  Sustained as to form.
  

17         Q    Doctor, what is the difference to a patient if a
  

18    bulging disc affects a nerve or a herniated disc affects the
  

19    nerve?
  

20                   MR. HAYS:  Object to the form.
  

21                   THE COURT:  What's wrong with the form?
  

22                   MR. HAYS:  A patient.  A patient.
  

23                   THE COURT:  Well, she's doing general.  It's
  

24         general testimony.
  

25                   MR. HAYS:  Okay.
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 1                   THE COURT:  I'll allow it.
  

 2         A    There's not a simple yes or no.
  

 3              But, obviously, if the bulge, the disc injury, which I
  

 4    think is a much better way to describe a bulge, we'll say it's a
  

 5    bulge, to answer your question, create several consequences.
  

 6    Like, it's not just that it looks different, but there's
  

 7    consequences.  It's bulging out.  So it's not acting properly
  

 8    like a cushion.  It's bulging out.  So that segment moves a
  

 9    little bit more.  It's not as strong.  There's a connection,
  

10    right.
  

11              And also --
  

12                   THE COURT:  Can you see?
  

13                   THE JURY:  Yes.
  

14         Q    Yes, you want to talk to them.  I'm irrelevant.
  

15         A    I'm sorry.
  

16              Also, there is an inflammatory component, right.
  

17    Whenever you get an injury, you sprang your ankle, it swells.
  

18    You sprang your hand, your finger, it swells up.  That's
  

19    inflammation.
  

20              Well, the inflammation also occurs inside the level of
  

21    the spine.  You might not see it because it's inside, but it
  

22    creates a problem, that inflammation.  A swollen ankle hurts.  A
  

23    swollen finger hurts.  So it's swelling around a disc bulge.  If
  

24    you have disc bulge, can create pain.  And because it's right
  

25    near the nerve, all of those chemicals involved in inflammation
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 1    can irritate the nerve and you can get radiculopathy.
  

 2              So that's why early on we'll try, you know, therapy,
  

 3    antiinflammatories and rest after a disc injury because
  

 4    oftentimes if we can get the inflammation to go down, the
  

 5    patient will have less symptoms, it can reduce their pain and
  

 6    perhaps help them to avoid surgery.
  

 7              So that's kind of how our philosophy is.
  

 8              We see circumstances with bulges.  The patient is
  

 9    saying 10 out of 10 pain, that's what they say.
  

10              In this case I reviewed the MRI and I did see
  

11    herniation at both the cervical and lumbar spine.
  

12         Q    I'm going to ask you specifically in a moment, once
  

13    you look at your record relating to Ms. Lugo.
  

14              But just let me ask you:  There's radiologists who
  

15    look at MRIs, right?
  

16         A    Yes.
  

17         Q    In fact, we're going to hear one of theirs as well.
  

18    He may come in and say that whatever the radiologist said is not
  

19    true, right.
  

20              You, as a surgeon, you look at your own MRIs, right?
  

21         A    Correct.  So --
  

22         Q    Why do you do that?
  

23         A    Well, it's part of my -- because I'm an orthopedic
  

24    spine surgeon, it's part of me getting credentialed.  I'm board
  

25    certified.  I have to learn how to read an MRI, how to use that
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 1    MRI to interpret my conversation with the patient.  The patient
  

 2    is telling me something.  I think, okay, it sounds like this.
  

 3    How do I prove it?  I look at the MRI.  Oh, yes, the MRI does
  

 4    show -- the patient doesn't control the MRI.  You can't make the
  

 5    MRI look a certain way.  So it's really an independent or
  

 6    objective diagnostic study.
  

 7              I look at the MRI.  I go, yeah, patient does have --
  

 8    it sounds like she has a L4-5 disc herniation.  I look at the
  

 9    MRI, I say, yeah, I can see the disc is protruding out and it's
  

10    irritating the nerve.
  

11              We can get other tests; like EMG tests can be helpful.
  

12    In this case she has a positive EMG, which is a test that shows
  

13    nerve damage.
  

14              And we put that whole package together.  You say,
  

15    well, she's saying something.  I can see it inside her.  She
  

16    can't fake that, right.  I examine her.  She can't really fake
  

17    that either, and that's consistent with everything I see.
  

18              I have a test that says that she has radiculopathy,
  

19    which I already knew anyway, to be honest.  But it's nice to
  

20    have another test that shows it.
  

21              So I offered the patient a procedure that I think will
  

22    alleviate that symptom.  And that's what the discectomy does.
  

23    That's what she had in this circumstance.
  

24         Q    Okay.  Can you -- well, I have several other
  

25    questions.
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 1              You said "proof."
  

 2              Are there tests that you do to determine whether there
  

 3    is radiculopathy?
  

 4              And if so, can you explain to the jury what those
  

 5    tests are, the physical test when she comes to you.
  

 6         A    So the word "radiculopathy," again, to repeat it, it's
  

 7    the doctor way of saying evidence of nerve damage or nerve
  

 8    irritation.
  

 9              And so the nerve, these nerves, they are like an
  

10    electrical cable that goes to a light.  So the nerve carries
  

11    with it certain information.  And we have, at every level of the
  

12    cervical spine, thoracic spine, lumbar spine, we have a nerve
  

13    that comes out.
  

14              Give an example, if this was the C4 vertebrae, C5
  

15    vertebrae, this would be the C4-5 disc, and this nerve root
  

16    would be C4.
  

17              And so what happens is, you would look, then, to see
  

18    if there was any damage to the nerves along that level, and that
  

19    would be sensation.
  

20              Loss of sensation would signify that there's been
  

21    injury to the nerve root, some motor weakness because that
  

22    particular nerve or group of nerves controls certain motor
  

23    function.  Pain is exactly.
  

24              So if you injure a certain disc, usually patients
  

25    complain of pain in a specific part of their body, as well as
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 1    reflexes can be affected.
  

 2              So if you have abnormalities in any of those findings,
  

 3    which she had on the physical exam, she has any abnormalities,
  

 4    then that would be considered radiculopathy.  The patient has
  

 5    weakness in C5.  She has C5 radiculopathy.  Patients has
  

 6    numbness in C5.  She can have all of that and only some of them.
  

 7    So that's why it's relevant.  That's me making the diagnosis of
  

 8    radiculopathy, right, based on hearing, examining, looking at an
  

 9    MRI to confirm that I see pathology at that level, that being
  

10    something wrong.  I see something that's wrong.
  

11              In some cases you can get an EMG.  I don't always get
  

12    it because it's pretty obvious.  But in this case she had it at
  

13    L4-5, and the shoulder she had radiculopathy.
  

14              So that's how I put it all together for you.
  

15         Q    Let me interrupt you.
  

16              When you say "lumbar," there's certain terms --
  

17                   THE COURT:  Can he sit back down?
  

18                   MS. AYERS:  Sure, but not for this one question.
  

19         Then he can.
  

20         Q    Doctor, can you explain to the jury what the
  

21    difference is between cervical, thoracic and lumbar, and what
  

22    parts of the body that covers and what segments that is.
  

23         A    The cervical spine is your neck.  Usually there's seven
  

24    cervical vertebrae, and there are actually eight cervical nerves
  

25    that come out.
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 1              The thoracic spine is your rib cage.  So the spine
  

 2    between -- that's attached to an actual rib.  It's called the
  

 3    "thoracic spine."  There's 12 thoracic vertebrae as well as
  

 4    nerve roots.
  

 5              And the low back, that's called the "lumbar spine."
  

 6    There are five lumbar vertebrae with associated nerves that
  

 7    follow up.
  

 8         Q    So if you were to look at that the spine model, let's
  

 9    just say the neck, C4-5, when you see in the records, C, the
  

10    number 4, a hyphen or dash and a 5, what does that mean?
  

11         A    So the disc is named by the vertebrae above and below.
  

12              So if this was C4 and C5, this would be the C4-5 disc,
  

13    okay.  The C5 nerve root emanating.
  

14         Q    And, Doctor, I think you can sit back down.  Let's go
  

15    through your records.
  

16              I want to ask you during your first exam of her --
  

17    well, first, let me ask you.
  

18              A person who is in her forties such as Ms. Lugo when
  

19    she was injured, would you expect them to have any degeneration
  

20    of her spine based on her age or maybe prior accidents?
  

21         A    I mean, obviously, it's possible that she would have
  

22    some age-related changes.  And the way I'd like to describe it to
  

23    the jury is, the same way I look 50-something on the outside, if
  

24    you take an MRI of me, I look 50-something on the inside.
  

25              And so you can see that, right.  You can imagine that
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 1    would be true.  It wouldn't look like an 18-year-old body
  

 2    inside.  I wish that was the case.
  

 3         Q    What kind of terms do you use?
  

 4         A    So the words that doctors use, radiologists, they
  

 5    frequently -- they use the word "degenerative."  When they see
  

 6    age-related changes to the spine or age-related changes to the
  

 7    structure, they'll call it "degenerative findings."
  

 8         Q    Can you have a situation where a person has
  

 9    degenerative findings but feel nothing; work fully, have a full
  

10    life, don't even know that they had a degenerating spine?
  

11         A    Correct, correct.
  

12              As you would all probably be aware as jurors, you
  

13    could be 50 years old and never really have a spine problem.
  

14    But if you got an MRI of those patients, you might see
  

15    age-related changes, bulges.  You could see the changes,
  

16    herniations even, but the patients aren't complaining, have no
  

17    symptoms.  So in that circumstance, we wouldn't do it.
  

18              I think the difference is, if you have an herniation
  

19    and it's "symptomatic," right -- that's the doctor's word
  

20    meaning it's showing symptoms -- the patient is complaining, the
  

21    patient is complaining of pain and numbness.  The patient is
  

22    going to doctors; it's not getting better.
  

23              Then that same herniation you might have, it's not
  

24    bothering you but it's bothering her, you know, we have to
  

25    treat.  That's just basically how it flows.
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 1              But, you know, the answer to your question, yes, as
  

 2    you get older, you get more and more age-related changes to the
  

 3    spine.
  

 4         Q    Now, if you could go to your first visit, I want you
  

 5    to go through the testing you did on her, what you just
  

 6    described, the type of tests you did.
  

 7              Can you open your record and let's go through.
  

 8              First of all, did you look at the records from Jacobi
  

 9    Hospital where she was in the emergency room?
  

10         A    Yes, briefly.
  

11         Q    Did you look at a CT scan that was performed in the
  

12    emergency room of her cervical spine, otherwise known as her
  

13    neck?
  

14         A    Yes.
  

15         Q    Now, can you tell the jury, are CT scans meant to
  

16    diagnose herniated discs or bulging discs?
  

17         A    The gold standard for evaluating the spine is an MRI.
  

18              So if you really want to -- if you want to not miss
  

19    something, that's the way you should look at it, then you're
  

20    going to order an MRI.
  

21              You can see herniations on a CAT scan.  You can see
  

22    bony changes and you could see the discs, but not as well as the
  

23    MRI.
  

24              And so you can have something positive on the MRI and
  

25    it's not visualized on a CAT scan.  That's why you would not
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 1    rely -- sometimes people can't get MRIs, yet you're stuck using
  

 2    the CAT scan.  In this case you can get an MRI.
  

 3              And we have, you know, subsequent to this CAT scan --
  

 4    which doesn't show very much, you know -- she has an MRI that
  

 5    shows here something.
  

 6         Q    Well, let's go through the CAT scan really quick.
  

 7              But in an emergency room setting, are they looking for
  

 8    fractures; isn't that the purpose?
  

 9         A    And that's why they might order an CAT scan.
  

10                   MR. HAYS:  Objection.
  

11                   THE COURT:  It's sustained.
  

12         Q    Do you have an understanding in emergency rooms what
  

13    CAT scans are ordered for spinal injury patients?
  

14         A    Yes.  I mean, CAT scan does have a slight advantage
  

15    over an MRI when it comes to fractures.  And that's why that
  

16    would be -- and it's an easy test to get done quickly in an ER.
  

17              So, obviously, that would be -- if you have a
  

18    fractured cervical spine, that would be extremely severe.  So
  

19    that's the first thing they want to eliminate.  But you would
  

20    still always follow up with an MRI, even if they had a fracture.
  

21    You wouldn't just leave it at that.  You would get an MRI.
  

22              You would get all the diagnostic test necessary to
  

23    make sure that you completely understand what the injury was.
  

24         Q    And can you tell this jury what the CAT scan showed,
  

25    if anything, regarding her cervical spine?
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 1         A    It said there was some age-related changes, worse at
  

 2    C7-T1.  No fracture, no subluxation.
  

 3         Q    Okay.  And is that what you were discussing early, the
  

 4    degenerative changes because of age or maybe even a prior
  

 5    accident?
  

 6         A    There was some age-related changes to the spine.
  

 7    That's how I would look at that.
  

 8         Q    All right.  And can you take us through what MRIs you
  

 9    reviewed personally, and what you found.
  

10              I'll just limit it, first of all, to the cervical
  

11    spine and then I'll ask you about the thoracic spine and the
  

12    lumbar spine.
  

13                   THE COURT:  And you're referring, Doctor, to
  

14         your --
  

15                   THE WITNESS:  My records.
  

16                   THE COURT:  But it's part of the binder?
  

17                   MS. AYERS:  Yes.
  

18                   THE WITNESS:  Yes.
  

19                   MS. AYERS:  What I did, Your Honor, is he doesn't
  

20         take the MRIs.  He has his binder with his records and then
  

21         we have all the MRIs he already put in evidence.
  

22                   MR. HAYS:  Your Honor, can we have a sidebar for
  

23         this?
  

24                   THE COURT:  No, it's all right.  I just wanted to
  

25         know what he was referring to.
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 1                   MR. HAYS:  Fair enough.  I wasn't expecting --
  

 2         okay.
  

 3                   THE COURT:  He's a doctor.
  

 4         Q    And, Doctor, if you're reviewing a record, just let
  

 5    the jury or the judge know which record you're reviewing in
  

 6    answering a question, please.
  

 7         A    I reviewed all of the MRIs, you know, specifically --
  

 8    you know, prior to her lumbar surgery -- after the first date
  

 9    that I saw her, when I recommended surgery on her lumbar spine, I
  

10    reviewed the MRI of her lumbar spine and found -- the 12/17 MRI
  

11    and I found it to be what I called a foraminal herniation at
  

12    L4-5.
  

13         Q    What is the foraminal?
  

14              What is that?
  

15         A    Foramen is exactly -- you can see the disc, it's sort
  

16    of around and it's all over, right.
  

17              So when you say "foramen," all I'm saying is the
  

18    herniation is in the tunnel where the nerve is coming out.  It's
  

19    more on this side.  It's not central.  It's not paracentral.
  

20    It's not anterior.  It's foraminal, which means it's right next
  

21    to the nerve; the most likely to cause symptoms.
  

22         Q    When you saw her, did you perform an examination of
  

23    her to correlate your diagnosis or your findings --
  

24         A    Yes.
  

25         Q    -- or that you saw on the MRI?
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 1         A    Correct.
  

 2         Q    What exams -- so you actually went to the lumbar.  So
  

 3    I'll go to the lumbar first.
  

 4              What exam did you form on the lumbar spine, and what
  

 5    were your findings?
  

 6         A    As I mentioned before, I do a physical exam of the
  

 7    lumbar spine which includes range of motion to see if it's been
  

 8    impacted, bending forward, lending back, turning left and right.
  

 9    And the answer was, yes, it was impacted.
  

10              We do what's called a "neurological exam" where I'm
  

11    examining each muscle group and the sensation in the lower
  

12    extremities.  And I did find weakness in certain muscle groups
  

13    in the lumbar spine that are consistent with her disc
  

14    herniations.
  

15              Again, I reviewed the MRI.  And, again, found it to be
  

16    consistent with both what she's saying, my physical exam, with
  

17    the EMG in this case, that was positive at C4 --
  

18         Q    I'm going to ask you about that next.  But let me ask
  

19    you about your exam of her lumbar spine.
  

20              Did she have limitations in her ability of what we
  

21    call "range of motion"?
  

22         A    Yes.  And it was significant, as I mentioned.  I can go
  

23    into the details.
  

24              So I inspect.  It was looking, feeling and touching
  

25    her spine and found that she had tenderness and spasm.



S. Lattuga - Plaintiff - Direct (Ayers)

255

  
 1              What a spasm is, is an involuntary muscle contraction.
  

 2    It's kind of like the charley horse you might get in the middle
  

 3    of the night.  The muscle is contracted but you don't really
  

 4    control it.
  

 5              When there's an injury to the body, the muscles go
  

 6    into spasm.  So I recorded that day there was spasms.
  

 7         Q    Do you actually physically see the spasm, as a doctor?
  

 8         A    You can see it.  You can see one side is bulging out,
  

 9    the muscle sticks out further on one side.  That can be the case.
  

10    I don't remember that, but that's what you see.
  

11              But you could feel it, definitely, one side is more
  

12    contracted than the other.
  

13         Q    Is that an objective test --
  

14         A    That's an objective.
  

15         Q    -- that a patient can't fake?
  

16                   THE COURT REPORTER:  I'm sorry, you guys are --
  

17                   MS. AYERS:  Sorry.
  

18                   THE WITNESS:  Sorry.
  

19         Q    Is that an objective test that a patient can't fake?
  

20         A    Yes.
  

21         Q    Did you, when you were treating her, have any feeling
  

22    that there was anything fake about her complaints?
  

23                   MR. HAYS:  Objection.
  

24         Q    Doctor, is there anything --
  

25                   THE COURT:  Sustained.  Rephrase.
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 1         Q    Is there anything about your examination of her
  

 2    inconsistent with the complaints she was telling you?
  

 3         A    No.
  

 4         Q    Okay.  And in her lumbar spine, did you find any
  

 5    alterations or injuries that was causing a loss of sensation?
  

 6         A    Correct.  I did find loss of sensation in her lower
  

 7    extremities.
  

 8         Q    Okay.  And when you reviewed the MRI of her lumbar
  

 9    spine yourself, what did you find?
  

10         A    That she had a foraminal disc at L4-5 and she had a
  

11    small disc at L3-4 as well.
  

12         Q    Okay.  And was she also receiving treatment at that
  

13    time for her cervical spine?
  

14         A    Yes.
  

15         Q    And she came to you also for the cervical spine as
  

16    well as?
  

17         A    Yes.  I was treating the cervical and lumbar spine.
  

18              The pain management team had given her several
  

19    injections in her neck.  And, I guess, on this day -- and again,
  

20    I don't remember specifically, but we focused on her back.  I
  

21    guess it might have been her request.  And then based on
  

22    everything that I've said before, ended up recommending surgery
  

23    for her.
  

24         Q    And, Doctor, did she have also injuries in her
  

25    thoracic spine?



S. Lattuga - Plaintiff - Direct (Ayers)

257

  
 1         A    Yes.
  

 2         Q    And the MRIs showed you what?
  

 3              That's in the other packet.
  

 4                   MR. HAYS:  Can you give us the date of the MRI?
  

 5                   THE WITNESS:  The MRI dated --
  

 6                   MS. AYERS:  I gave you the whole list of the
  

 7         MRIs.
  

 8                   MR. HAYS:  You said that the MRI of the thoracic
  

 9         spine --
  

10                   THE COURT REPORTER:  I'm sorry, you have to speak
  

11         into the mic, Counsel.  Thank you.
  

12                   MS. AYERS:  The MRI of the thoracic spine,
  

13         December 10, 2017.
  

14                   MR. HAYS:  Thank you.
  

15         A    And the MIR of the lumbar spine, the first one was
  

16    December 10, 2017.  An MRI of the cervical spine, the first one,
  

17    was December 7th.  I think it was 2017.  And there's a typo.
  

18              So the thoracic MRI showed she also had herniated
  

19    discs at T, thoracic, T-7 and T-8, as well as T-8 and T-9.
  

20              So there are two discs adjacent to this that showed
  

21    evidence of damage to the discs at that level as well.
  

22         Q    While we're here on this first visit, can you tell the
  

23    jury about your examination of her cervical spine?
  

24         A    Yes.
  

25              Just like in the low back, I examined her cervical
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 1    spine.  She had tenderness to percussion and palpation.  And she
  

 2    also had spasms, which I recorded on that day.  She had limited
  

 3    range of motion in bending and moving forward.  45 degrees, with
  

 4    70 being normal; extension was 45 -- I'm sorry.  Extension was
  

 5    15, the normal being 45.  Left and right turning, 35, with 80
  

 6    being normal.  It's almost about 50 percent loss of motion in
  

 7    the cervical spine.  That was the exam.
  

 8              Similarly, in that cervical spine, neurological -- the
  

 9    upper extremity neurological exam was abnormal with weakness in
  

10    multiple different muscle groups:  Deltoids, biceps, wrist
  

11    extensors, all show weakness.  So when I examined them, they
  

12    were weaker than normal.
  

13              Also sensation was abnormal in the C-5 dermatome which
  

14    is consistent with the C4-5 disc.
  

15         Q    I want to show the jury and yourself the video of the
  

16    accident.  I'm going to ask you some questions regarding your
  

17    findings and what we see and the force of the impact on the
  

18    video.
  

19                   MS. AYERS:  Is it on?
  

20                   THE WITNESS:  I can see it.
  

21                   MS. AYERS:  Okay.
  

22         A    That's the patient with, I guess, violet colored pink
  

23    jacket.  She just got struck in the head with the window, the
  

24    entire window frame, violently tossing her head down.  She got
  

25    hit on the top of the head.  It's called an acute flexion injury,
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 1    which is the classic way people get herniated discs in their
  

 2    neck, the same thing.
  

 3              A car accident, your head is thrown forward or
  

 4    something hits you in the back of the head.  That's a pretty
  

 5    classic mechanism of injury is what we would call it, for
  

 6    herniated discs of the spine.
  

 7         Q    Okay.  Also, Doctor, do you have an opinion within a
  

 8    reasonable degree of medical certainty whether that type of
  

 9    accident could also lead to thoracic and lumbar injuries?
  

10         A    Yes.
  

11              Obviously, she was tossed down violently, forward.
  

12              What I meant, my prior response was for the entire
  

13    spine.
  

14              So when she was hit, went down, there's a weight to
  

15    that.  We all know how hard it is to pick up a window.  It's not
  

16    a feather.  It got poundage to it.  I don't know.  I'm not going
  

17    to say how much.  That hits you in the head, that's going to
  

18    have an impact to your neck, your thoracic and your lumbar
  

19    spine.
  

20         Q    In this case, Doctor, the window that fell on her was
  

21    a -- the top window sash of a double-hung window with an
  

22    aluminum frame, that's what struck her in the head there.
  

23              Can you describe what forces would be put on the neck
  

24    and spine in such an injury.  I think you did a little bit, but
  

25    if you could elaborate on that.
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 1                   MR. HAYS:  Your Honor, I -- some leading is okay,
  

 2         but that was very leading.
  

 3                   THE COURT:  Okay.  Sustained as to form.
  

 4                   Can you rephrase, please?
  

 5                   MS. AYERS:  Sure.
  

 6         Q    Doctor, I want you to assume the evidence in this case
  

 7    and the testimony is, is that it was the top sash of a
  

 8    double-hung window and that the glass was framed in aluminum and
  

 9    it fell from the second story, as you saw, onto her head.
  

10    Assume those facts for me, please.
  

11              Can you explain to the jury the type of forces that
  

12    you would expect, as a doctor, within a reasonable degree of
  

13    medical certainty on the patient's spine?
  

14         A    I think this is a very severe injury, the mechanism of
  

15    injury.  We all have pushed open a heavy window.  We know it
  

16    weighs something.  I'm not going to guess at the weight, but it's
  

17    more than 5 pounds.
  

18              Five pounds falling from two stories -- I think it's
  

19    the second story -- gets magnified substantially, right.  So
  

20    that impact to the top of the head is 100 percent,
  

21    unequivocally, enough force to create a herniated disc in the
  

22    neck, thoracic, and lumbar spine.
  

23         Q    What about bulging disc; is it enough to create an
  

24    injury such as a bulging disc?
  

25         A    Yes, of course.
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 1         Q    Injury to the disc, we'll talk about, right.
  

 2         A    I mean, I think it's pretty obvious to the jury it's a
  

 3    lot of energy.
  

 4                   MR. HAYS:  Objection.
  

 5                   THE COURT:  What's your objection, sir?
  

 6                   MR. HAYS:  It's not for him to say what's obvious
  

 7         to the jury.
  

 8                   THE COURT:  Can you rephrase that, Doctor?
  

 9                   THE WITNESS:  Yes.
  

10         A    I think we all had an opportunity to see the video.
  

11    You know, it's my opinion, after seeing the video, that that is a
  

12    substantial injury, and I'm 100 percent sure, I can see there was
  

13    injury there to -- enough energy to create a cervical and
  

14    thoracic injury.
  

15         Q    All right.  And do you have an opinion within a
  

16    reasonable degree of medical certainty whether she suffered an
  

17    injury to the cervical spine to the level of C4-C5, C5-C6 and
  

18    C6-C7?
  

19         A    Yes.
  

20         Q    And what is your opinion?
  

21         A    That she sustained a herniated disc to C4-5 and bulging
  

22    discs to the other levels.
  

23         Q    Okay.  And do you have an opinion within a reasonable
  

24    degree of medical certainty whether the November 23, 2017,
  

25    accident was a substantial or the cause of the injuries to her
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 1    cervical spine, to the C4-C5, C5-C6 and C6-C7?
  

 2         A    I think it was the window crashing down on her head
  

 3    that created the herniations, pain, the need for treatment, and
  

 4    the need for surgery.
  

 5         Q    And, Doctor, regarding her lumbar spine, do you have
  

 6    an opinion within a reasonable degree of medical certainty
  

 7    whether she suffered an injury to the L3-L4 and L4-L5 of her
  

 8    lumbar spine?
  

 9         A    Yes.
  

10         Q    And what is your opinion?
  

11         A    That she sustained an injury to L3-4 and her L4-5,
  

12    giving her enough symptoms that she had chronic pain to the
  

13    extent she needed surgery on L4-5.
  

14         Q    Okay.  And do you have an opinion within a reasonable
  

15    degree of medical certainty whether the accident of November 23,
  

16    2017, was the substantial contributing cause or proximate cause
  

17    of the injury to her L3-L4 and L4-L5?
  

18         A    Yes.
  

19         Q    And what is your opinion?
  

20         A    It was.
  

21         Q    For the same reasons you said before?
  

22         A    Correct.
  

23         Q    Because I have to ask this.
  

24              Now, the thoracic spine, do you have an opinion within
  

25    a reasonable degree of medical certainty, Doctor, whether the
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 1    plaintiff sustained an injury to the T7-8, T8-9, as a result of
  

 2    the accident on November 23, 2017?
  

 3         A    She received those injuries from the accident as well.
  

 4         Q    Okay.  And it's your opinion, Doctor, within a
  

 5    reasonable degree of medical certainty that the November 23,
  

 6    2017, accident was a substantial contributing cause or the cause
  

 7    of the thoracic injuries?
  

 8         A    Yes, within a reasonable degree of medical certainty,
  

 9    yes, it was the cause of her thoracic injuries.
  

10         Q    Now, you performed a surgery -- first let's talk about
  

11    the first surgery.
  

12              What was the first surgery?
  

13         A    Lumbar discectomy.
  

14         Q    All right.  And when you performed that lumbar
  

15    discectomy, can you take us through what the surgery is, whether
  

16    it's an operating room under anesthesia, and what you do and
  

17    then tell us what you saw and did.
  

18         A    Right.
  

19              So the first surgery was a discectomy, lumbar
  

20    discectomy.  It was done at the hospital under anesthesia.  The
  

21    patient is brought in the operating room, put to sleep by the
  

22    anesthesiologist.  Patients get turned over to the surgical
  

23    team.  She was turned around, turned over onto her stomach.
  

24    They're on their stomach during the procedure.
  

25              Like you see on TV shows, we sterilely prep and drape
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 1    the patients.  There's only a certain part of the body that's
  

 2    exposed.
  

 3                   THE COURT:  Jurors, you need a little break?
  

 4                   MS. AYERS:  I kind of need two seconds to run to
  

 5         the restroom.
  

 6                   THE COURT:  Okay.  So let's just take a break,
  

 7         all of us.
  

 8                   We're going to take a ten-minute recess.
  

 9                   THE COURT OFFICER:  All rise.  Jury exiting.
  

10                   (Whereupon, the jury exits the courtroom.)
  

11                   (Whereupon, a recess was taken.)
  

12                   THE COURT OFFICER:  All rise.  Jury entering.
  

13                   (Whereupon, the jury enters the courtroom.)
  

14                   THE COURT:  Okay.  Members of the jury, we're
  

15         going to continue on with the doctor's testimony.  We've
  

16         tried to open up enough ventilation so you guys maybe can
  

17         cool off a little bit.  And I'm sure they'll turn off the
  

18         steam this afternoon.  It's Friday.  So it will be a little
  

19         better later.
  

20                   Okay.  Counsel, you may inquire.
  

21                   MS. AYERS:  Thank you.
  

22         Q    Dr. Lattuga, you were at the point of the first
  

23    surgery.
  

24              The first surgery was on September 6, 2018, correct?
  

25         A    Yes.
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 1         Q    And that was a surgery to the disc of L4-5?
  

 2         A    Yes.
  

 3         Q    Can you tell the jury, when you actually went in and
  

 4    cut into her body, what did you see as the injury to the L4-5,
  

 5    physically see?
  

 6              Forget the MRI.
  

 7                   MR. HAYS:  Your Honor, he's already testified he
  

 8         has no independent recollection of this patient.
  

 9                   MS. AYERS:  Well, he can look at his record.
  

10                   THE COURT:  Well, he can refresh his
  

11         recollection.
  

12                   MR. HAYS:  Fair enough.
  

13                   THE COURT:  Yes.  So that's why he has his
  

14         records.
  

15         A    Yes.  So this particular operation was done through a
  

16    scope.  We do surgeries through scopes.  We could see inside of
  

17    people.
  

18              So the scope is introduced in the x-ray.  And then
  

19    through the scope, with the combination of visualization through
  

20    the scope and x-ray, I'm able to put the instruments into the
  

21    disc, remove the damaged proportion of the disc.
  

22              You see the disc protrusion or herniation in this
  

23    case.  And you can retrieve it using a grasper.  We use, like, a
  

24    grasper that grasps the disc and pulls it out.
  

25              It comes out.  You are able to see the disc in your
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 1    hand that was herniated.  That's all done under anesthesia.  It
  

 2    takes less than an hour to do.  It's a successful operation.
  

 3    It's done minimally invasively through an arthroscopic portal in
  

 4    the back.
  

 5         Q    And so the goal of that surgery was what?
  

 6         A    To remove the portion of the herniated disc that we
  

 7    felt was creating the inflammation.
  

 8         Q    Okay.  Doctor, when you pulled out, you said, portions
  

 9    of the disc, do you send that off to pathology?
  

10         A    Correct.
  

11         Q    Okay.  So you actually removed some of the disc --
  

12         A    Correct.
  

13         Q    -- from L4-5?
  

14         A    Yes.
  

15         Q    Does that always work to alleviate symptoms or pain?
  

16         A    No.  I mean, no surgery is 100 percent guaranteed.
  

17    Oftentimes, you would say 80 percent or more patients say that
  

18    they feel much better as a consequence of the surgery.  And
  

19    it's -- that particular surgery is minimally invasive so there
  

20    isn't a lot of surgical pain.  They can go home the same day.
  

21    There are some advantages to doing that procedure.
  

22              If I feel the patient would benefit, I'd usually
  

23    recommend that one.
  

24         Q    Okay.  And after -- you had mentioned an EMG earlier.
  

25    I apologize -- withdrawn.
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 1              You mentioned an EMG earlier.
  

 2              Explain to the jury what that test is and how it's
  

 3    done and what's the purpose of it.
  

 4         A    Simply, the EMG test is electromyography.  It's
  

 5    basically -- it's a test where they put needles into your leg,
  

 6    okay.  And they send a current down your leg to see if there's
  

 7    dysfunction of the nerves, an electrical cable.  Is there a
  

 8    break.  Is it not working right.
  

 9              And so in this case that test showed that the patient
  

10    had an L4-5 radiculopathy.
  

11         Q    So the doctor is looking at the -- through electric
  

12    currents --
  

13         A    Correct.
  

14         Q    -- in other words, if there's a disruption?
  

15         A    Correct.
  

16              It's taking that -- recordings, measurements,
  

17    electrical recordings.  And, you know, I don't do them so I
  

18    can't really interpret them.  They give you an analysis.  Their
  

19    analysis was patient had L4-5 radiculopathy.
  

20         Q    Okay.  And, Doctor, does that test have any input from
  

21    the patient?
  

22              In other words, does it rely on anything the patient
  

23    says?
  

24         A    No, it's an objective test.
  

25         Q    Okay.  So it's literally measuring electrical currents
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 1    through the nerves --
  

 2         A    Correct.
  

 3         Q    -- right?
  

 4              All right.  Was that one of the objective findings
  

 5    that you found that substantiated your opinions?
  

 6         A    Yes.
  

 7         Q    Okay.  And, Doctor, did you see Ms. Lugo after that
  

 8    initial surgery of September 2018?
  

 9         A    Yes.
  

10         Q    And if you look at your note of September 9, 2018, I'm
  

11    just going to ask you some questions.  Or, actually, even
  

12    better, November, because that's immediately postoperatively.  I
  

13    rather move further in time.
  

14         A    I think, 11/7.
  

15         Q    11/7/2018?
  

16         A    Yes.
  

17         Q    Okay.  Can you take us through your exam of her that
  

18    day, what you found and what your opinions were within a
  

19    reasonable degree of medical certainty regarding her condition
  

20    at that point?
  

21         A    11/7, she was seen in my office, 11/7/18, after having
  

22    had the surgery.  Patient showed some improvement
  

23    postoperatively, however, continued to have pain and symptoms
  

24    consistent with her preoperative condition.
  

25              Some improvement -- this is typical, we call postop.
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 1    After surgery, they're going to have symptoms for six months.
  

 2    They're going to say they feel something, had surgery, et
  

 3    cetera.  Overall she was saying she felt better.
  

 4         Q    Okay.  Related to her lumbar spine?
  

 5         A    Correct.
  

 6         Q    And to her cervical spine, did you exam her cervical
  

 7    spine?
  

 8         A    So on that day there was no cervical spine exam.  On
  

 9    11/7 we're just following up from having surgery.
  

10              Usually when we see people, we focus on the body part
  

11    that had surgery.  She still had the other problem, but we
  

12    mostly, on subsequent visits, on 12/19 -- yeah, it wasn't until
  

13    1/30/2019 that we began to document -- re-document her cervical
  

14    complaints as well.
  

15         Q    So was she still being treated by a team of doctors?
  

16         A    Yes.
  

17         Q    Did that including Dr. Mikelis?
  

18         A    Yes.
  

19         Q    Dr. Geraci?
  

20         A    Geraci, pain management.
  

21         Q    Geraci, pain management.
  

22              Both of those doctors had treated her consistently?
  

23         A    Yes.
  

24         Q    Okay.
  

25                   MR. HAYS:  Excuse me, Your Honor, could we have
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 1         the date, again, when you started this cervical spine exam.
  

 2                   THE WITNESS:  So I was quoting 1/30/19.
  

 3                   MR. HAYS:  Thank you.
  

 4                   Thank you, Judge.
  

 5         Q    Okay.  And if you can go to -- is it 1/3 or 1/30/19?
  

 6              1/30, you're right.
  

 7         A    1/30 is the one I just described.
  

 8         Q    Okay.  So by the time January 30, 2019, comes around,
  

 9    can you tell this jury what was her condition at that time?
  

10         A    I mean, she's still disabled from her neck.  She still
  

11    had symptoms related to her neck, and she was recovering and
  

12    recuperating from her lumbar surgery.  That's the best way to
  

13    characterize her treatment on that day.
  

14         Q    Did she still have ongoing symptoms from the lumbar
  

15    spine, despite the surgery of September 2018?
  

16         A    The thing is that pain and symptoms is consistent with
  

17    her preoperative condition.
  

18         Q    Okay.  So fair to say that the surgery did not work,
  

19    or did not work entirely?
  

20         A    I mean -- I mean, not necessarily.
  

21              Was she pain free?  No, she was not pain free.  Was
  

22    she cured?  No, she was not cured.  That's the question.  We
  

23    look at it in shades of gray.
  

24              So she said it was less painful but she still had
  

25    limitations of function.  And that's really -- that's really how
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 1    it plays out.
  

 2         Q    And, Doctor, when you examined her neck, did you find
  

 3    any loss of sensation, or continued loss of sensation that you
  

 4    already talked about?
  

 5         A    Yes.
  

 6         Q    And can you explain where and what the significance of
  

 7    that?
  

 8         A    So, you know, on that exam I documented loss of
  

 9    sensation in the left C-5 nerve root.  And C-5 is the part of the
  

10    arm above the thumb.
  

11              And that's the nerve that is actually near the C4-5
  

12    disc.  So the C4-5 herniated disc can affect the C-5 nerve root.
  

13              In this case I was finding damage to the C-5 nerve
  

14    root, vis-a-vis the loss of sensation and the weakness of the
  

15    muscle group.
  

16              So it was consistent with the MRI finding that she had
  

17    an injury to the C-5 nerve root.
  

18         Q    And did she continue to have lack of mobility and
  

19    restrictions in her range of motion of her lumbar spine in that?
  

20         A    Correct.
  

21              She continued to have loss of motion, both of the
  

22    cervical and the lumbar spine.
  

23         Q    And, Doctor, Ms. Lugo hasn't testified yet, but she
  

24    will next week.
  

25              I want you to assume she will testify that after this
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 1    accident she returned to work and tried to work first starting
  

 2    out full time with people helping her out and then part time,
  

 3    and then ultimately stopped working because of her injuries by
  

 4    the time you did the first surgery to the lumbar spine.
  

 5              Do you have an opinion within a reasonable degree of
  

 6    medical certainty, whether she had the ability to work as of her
  

 7    first surgery by you?
  

 8         A    No.
  

 9         Q    No, you don't have an opinion or --
  

10         A    No.  I mean, I think it's worthwhile that she could
  

11    try.  But I don't think it was going to be in her best interest.
  

12         Q    As a matter of fact, in your records -- and I'll ask
  

13    you, on January 3, 2019, you asked her to refrain from any
  

14    activity that exacerbates symptoms, such as lifting, carrying,
  

15    bending, twisting, at that time, right?
  

16         A    I didn't recommend she return to work.
  

17         Q    Okay.
  

18         A    But, you know, sometimes patients, they work for money,
  

19    right.
  

20         Q    They have to live?
  

21         A    They have to live.
  

22              So, you know, there's a limit to how forceful I want
  

23    to be.  But, you know, my recommendation was not to lift, carry
  

24    or bend.
  

25         Q    Okay.  Doctor, your next visit of her was when?
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 1              I'm not going to go through each visit because we'll
  

 2    be here for a long time, so I'll just skip through some.
  

 3         A    How about the next important one?
  

 4         Q    Yes.
  

 5         A    The next important one, I think, is going to be --
  

 6    yeah, 3/6/19.
  

 7         Q    Okay.
  

 8         A    On 3/6/19 she came in and -- this is an office visit
  

 9    where we focused -- you know, her back was recovering.  It was
  

10    what it was.  And she continued to have serious neck pain with
  

11    this numbness in her thumb and some weakness in her arm.
  

12              She wanted to discuss what the surgical options were.
  

13    My exam that day was substantially similar to the prior, meaning
  

14    she had lost of range of motion, tenderness and spasm.  She had
  

15    weakness of muscles in the upper extremities.  She had loss of
  

16    sensation.  So that hadn't changed.  She still continued to have
  

17    objective findings.
  

18              There was a new MRI on 1/3/19, if I got the right date
  

19    there.
  

20         Q    There was another MRI.
  

21         A    That I reviewed and I found --
  

22                   MR. HAYS:  What date?
  

23                   I'm sorry.
  

24                   THE WITNESS:  1/3/19.
  

25                   MR. HAYS:  Thank you.
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 1         A    On that MRI I diagnosed a herniated disc in her
  

 2    cervical spine.  And that's an objective test that's consistent
  

 3    with my objective findings and her subjective complaints.  It was
  

 4    a consequence.
  

 5              And she had already had injections and physical
  

 6    therapy.  And I think maybe this is almost two years after her
  

 7    accident.  You'll have to correct my math.
  

 8              I recommended surgery at that point.  It's two years.
  

 9    She still had severe pain; still had numbness; still had
  

10    weakness; wasn't getting any better.  She already did a bunch of
  

11    injections, you know.  There was really no other option.
  

12              Obviously, I could recommend surgery, but the patient
  

13    has to consent to it, right.  They have to feel they want to go
  

14    down that road, and she did, and we ended up performing the
  

15    surgery.
  

16         Q    Before you get there, what is nerve root encroachment?
  

17         A    Encroachment is like I was explaining to you on the
  

18    model where -- because the protrusion of the disc crowds --
  

19    encroach, crowds the nerve.  In that little tiny tunnel, the disc
  

20    will crowd the nerve, you know.
  

21              So it's also important to note that on an MRI the
  

22    patient is not moving, right.
  

23              So when you move, the herniation can get bigger and it
  

24    can pinch the nerve, encroach the nerve.  So there's like --
  

25    it's like a spectrum of compression.
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 1              But whatever -- to whatever degree I felt there was
  

 2    some compression, it was causing her symptoms.  You know, she
  

 3    was numb in that dermatome.  She was weak.  So I felt it to be
  

 4    substantial enough to require surgical intervention.
  

 5         Q    And did your colleagues agree with you?
  

 6                   MR. HAYS:  Objection.
  

 7                   MS. AYERS:  It's part of the medical.
  

 8                   THE COURT:  Well, can you rephrase that.
  

 9                   You mean your colleagues agreeing with you?
  

10                   MS. AYERS:  Yes.
  

11         Q    Doctor, do you work as a team?
  

12         A    Yes.
  

13         Q    But you're the surgeon and you have to decide whether
  

14    the surgery is going to take place?
  

15         A    Correct.
  

16         Q    Did any of the doctors who worked with you feel any
  

17    differently than you --
  

18                   MR. HAYS:  Objection, Your Honor, that's hearsay.
  

19                   THE COURT:  Overruled.
  

20         Q    -- according to the records before you?
  

21                   MR. HAYS:  All right.  That's fine.
  

22         A    I mean, according to the records before me, I reviewed
  

23    them.  All of the doctors were treating her for a cervical and
  

24    lumbar radiculopathy.
  

25              I mean, Dr. Geraci actually stuck a needle by her
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 1    spinal cord nerve to put medicine there, right.  This was before
  

 2    I did the surgery.
  

 3              So, obviously, she had the opportunity to review the
  

 4    records as well, and also felt she had a cervical radiculopathy.
  

 5              I mean, the actual decision to make surgery is mine as
  

 6    a surgeon.  None of the other doctors are going to say you have
  

 7    to have surgery.
  

 8              But they were treating her for the exact condition
  

 9    that I ultimately decided was appropriate treatment, surgery
  

10    would be the appropriate treatment.
  

11         Q    And that epidural injection, can you explain to the
  

12    jury what that is?
  

13              Is that an operation?
  

14         A    It's not -- I wouldn't -- I don't think it's an
  

15    operation, but it's a medical procedure, right, which requires
  

16    patients to be sedated.  It's done in a sterile way.  You put
  

17    drapes on the patient.  The patient could be completely asleep,
  

18    partially asleep.  Via an x-ray machine, you guide a needle into
  

19    the area of the disc.  You want to put the medicine in the area
  

20    around the nerve.  And there's different ways to get it there;
  

21    that's a technical thing that the pain management people can tell
  

22    you about.
  

23              But in the end, it's basically putting steroid in the
  

24    area of the inflammation to decrease the inflammation.  In the
  

25    same way you might put cortisone on a rash and then the rash
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 1    stop itching, it feels better.  The redness goes away.
  

 2              Well, by injecting the medicine -- you can't obviously
  

 3    put cream on the nerve.  You have to inject the medicine in and
  

 4    around the nerve.  Over a few days the inflammation subsides and
  

 5    the patient says they feel better.
  

 6         Q    And can epidural injections provide temporary relief?
  

 7         A    They can provide temporary relief had lasting relief.
  

 8    Everyone is different.
  

 9         Q    Doctor, I want you to take -- I want you to explain to
  

10    this jury what surgery you performed on Ms. Lugo, when, and
  

11    before you do that, when you explain the surgery, can you tell
  

12    the jury what the risks of the surgery are.
  

13         A    All right.  Well, the risk of the surgery are that even
  

14    for the less invasive lumbar discectomy may include anesthetic
  

15    risks, which are cardiovascular, heart attacks, lung issues,
  

16    strokes, that's within -- any operation you have, there are
  

17    anesthetic-related risks, pulmonary-breathing risk.
  

18              Surgery-related risk, specifically, there's always
  

19    bleeding.  Any time you have a surgery you can have bleeding as
  

20    a complication.  Even if the doctor does everything right, there
  

21    can be some bleeding or even the day after you can have some
  

22    bleeding.
  

23              Infection, even though we give you antibiotics before,
  

24    during and after the surgery, you could still get an infection.
  

25    And obviously people are more prone to it, to getting
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 1    infections.  So those are risks.
  

 2              Another risk is that it doesn't work.
  

 3              You know, we can do a surgery, for example, make your
  

 4    knee not hurt when you walk on it, and then you have the
  

 5    surgery, you might be better a little bit but it still hurts
  

 6    when you walk on it.  Well, that's one of the risks, is that it
  

 7    might not be 100 percent better.
  

 8              Same with the neck and low back.  You do surgery and
  

 9    the patient can articulate, and say, you know what, I'm not
  

10    really much better than I was before.  It didn't really help.
  

11    That's a risk of surgery.
  

12              You can even feel worse when you have any operation,
  

13    right.  You do a surgery -- and we tell them this ahead of time.
  

14    You can do surgery, and after surgery you can say that that body
  

15    part feels worse.
  

16              We might investigate as to why, but sometimes there
  

17    won't be a solution to the why, right.  So these are all risks
  

18    of any surgery.
  

19              Any time you're around the nerves, you have further
  

20    nerve damage, all right.  So we take the pressure off an
  

21    inflamed nerve, you can get even more nerve pain after surgery
  

22    because it was -- it just stimulates the inflammation.
  

23              So those are all risks of surgery.
  

24              The actual operation, this one was called the
  

25    cervical -- Anterior Cervical Discectomy Infusion.  It's an
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 1    operation I do on patients at the hospital.  In this case
  

 2    Presbyterian.  Patients are put to sleep under anesthesia.  They
  

 3    are on their back.  The area it prepped and draped.  I make an
  

 4    incision.  I cut the skin.  I put in -- I hold the tissues out
  

 5    of the way.  We put in retractors.
  

 6              Once I'm down to the spine, I take an x-ray to confirm
  

 7    where I am.  Once I'm sure I'm at the right disc, then I'll
  

 8    proceed.  And this is all using microscopic magnification of
  

 9    looking in.  I'll remove the damaged disc.  I'll see the disc.
  

10    Remove it.  See the disc impinging on the nerve and the spinal
  

11    cord.  And I clean the whole disc out, all the way down to the
  

12    spinal cord or the nerves.  That's called depression.  I remove
  

13    all the disc that's pinching the nerve.
  

14              That disc couldn't be repaired; it has to be removed
  

15    completely.  And then, essentially, we give you a new disc.  We
  

16    rebuild the disc space using a combination of metallic implants
  

17    of one sort or another.
  

18              And so those implants are put in and the patient is
  

19    closed.  And patient is brought to the recovery room, and they
  

20    stay overnight at the hospital.
  

21              Again, about an hour of surgery and they are
  

22    discharged and they are ready to go home, often with a collar,
  

23    surgical collar.  And we keep them -- we restrict their
  

24    activities for six months or so while they heal from the
  

25    surgery.
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 1         Q    Now, the surgery to the cervical spine, is that done
  

 2    through the front of their neck?
  

 3         A    Yes.  You make an incision on the front of the neck
  

 4    right here.
  

 5         Q    And do you go through all the muscles?
  

 6         A    You cut the skin, then you cut the platysma.  Then you
  

 7    retract the swallowing tube and the breathing tube, esophagus are
  

 8    there, so we retrack it in one direction.
  

 9              In the other direction you retract the internal
  

10    carotid artery and the jugular vein, okay.  Those things are
  

11    protected with the retractors.
  

12              Once they are out of the way, that gives me exposure.
  

13    I can see the vertebrae, the disc like I showed you.  And then
  

14    using the microscope, I'm able to remove the damaged disc and
  

15    then rebuild, is the way I like to characterize it.  Rebuild and
  

16    reconstruct the disc space using implants.
  

17              So it's a great operation.  Helps lots of people.
  

18    Doesn't help everybody.  Helps to reduce nerve pain.  Doesn't
  

19    help everybody.  But the satisfactory rate is pretty high.  And
  

20    we know it's a procedure commonly performed to help people with
  

21    cervical herniated discs.
  

22         Q    And when you rebuild with the metal plate, does that
  

23    metal plate stay in forever?
  

24         A    Yes.  It's in her right now.  Unless you take it out,
  

25    it's in forever.
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 1         Q    And is that to hold her vertebrae in place because she
  

 2    no longer has a disc there?
  

 3         A    Yes.
  

 4         Q    Okay.  And, Doctor, can you take us -- I'm going to
  

 5    skip through.
  

 6              First of all, tell us, was the lumbar surgery
  

 7    performed and cervical surgery performed, and all of the
  

 8    treatment on her spine, was that reasonable and necessary as a
  

 9    result of the November 23, 2017 accident?
  

10         A    Yes.
  

11         Q    And that's your opinion within a reasonable degree of
  

12    medical certainty?
  

13         A    Yes.
  

14         Q    And, Doctor, first off, let me ask you:  Do you
  

15    take -- you, as a surgeon, do you take insurance?
  

16         A    No.  We don't take insurance.
  

17         Q    So that has to be paid, correct, by someone?
  

18         A    Usually the patient comes up with the funds.
  

19         Q    Okay.  And, Doctor, did you find instability when you
  

20    went in, in the operating room?
  

21         A    Yes.
  

22              Just like I describe to the jury when I was moving the
  

23    vertebrae.  So often we find instability relating to these
  

24    bulging discs.  And it's pretty easy to see during surgery.
  

25              You usually -- you sometimes see it on MRIs and CAT
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 1    scans.  But more often you'll see it intraoperatively during the
  

 2    surgery.
  

 3         Q    Is the best way to see an injury intraoperatively,
  

 4    versus an MRI?
  

 5         A    I mean, obviously, I'm a surgeon so I'm going to say
  

 6    yes to that question.  Like, yes, of course you should.
  

 7              But the MRIs are very good.  MRIs are very helpful in
  

 8    detailing, you know, where to go to for the problem.  You know,
  

 9    I look at them carefully and make my own decision as to what I
  

10    think is causing the problem.
  

11              As I described to you before that once I open the
  

12    patient I can see the disc is herniated.  I have to find that
  

13    piece that's pinching the nerve.  You have to find it.  And so I
  

14    found it in this case.
  

15              Also, I think I recorded or I documented the
  

16    instability.  And then once I -- once you do that, you take the
  

17    pressure off the nerve or you stabilize the vertebrae, most
  

18    patients feel better, they really do.  They do.
  

19         Q    Okay.  And that surgery was October 31, 2019, right?
  

20         A    Yes.
  

21         Q    And I'm going to fast-forward through some of your
  

22    records that you continued and other doctors in your practice
  

23    continued to see her postoperatively, waiting to see what
  

24    recovery looks like.
  

25              Fair?
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 1                   MR. HAYS:  Objection.
  

 2              Would you read that back, please?
  

 3              (Whereupon, the record was read.)
  

 4                   MR. HAYS:  No objection.
  

 5                   THE COURT:  What's your objection?
  

 6                   MR. HAYS:  I said no objection.
  

 7                   THE COURT:  Oh.
  

 8                   MS. AYERS:  Oh.
  

 9         A    Seen by the rest of the team.
  

10         Q    And that includes Dr. Mikelis?
  

11         A    Yes, ma'am.
  

12         Q    And, Doctor, COVID happened, right?
  

13         A    COVID.
  

14         Q    And at that point in time with COVID, was she seen via
  

15    telehealth?
  

16         A    Correct.  I think I saw some telehealth visits with
  

17    this patient.
  

18         Q    Okay.  If you can turn to Dr. Mikelis's June 8, '20
  

19    note, which is right before your 7/1/20 note.
  

20              Well, actually, just go to yours.
  

21              Is the last time you saw her on July 1, 2020?
  

22         A    Yes.
  

23         Q    The day after her care was transferred to New York
  

24    Spine in the Bronx?
  

25         A    It's one of my offices up there.  It was convenient for
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 1    her to see one of -- my team up in the Bronx.
  

 2         Q    And that is Mohan Tripathi, right?
  

 3         A    Dr. Tripathi is my associate in my practice who is also
  

 4    a spine surgeon, yes.
  

 5         Q    Okay.  So let's go through your last visit when you
  

 6    saw her before she transferred her care up to the Bronx within
  

 7    New York Spine, and take us through that.
  

 8         A    I mean, on that visit we recorded that she had a prior
  

 9    surgery.  She continued to have -- reports ongoing improvement
  

10    but continued symptoms.
  

11              And I know -- you know, like I said to the jurors,
  

12    patients can say:  It did help me but I still have pain every
  

13    day.  That's how they say it, all right.
  

14              So that's what we recorded.  Her physical exam on that
  

15    day was abnormal.  It wasn't normal.  It also showed limitations
  

16    of motion in the cervical -- in the neck and low back.
  

17              Unfortunately, she had nerve damage, right.  We were
  

18    recording neurological dysfunction.  There was no significant
  

19    improvement in her neurological dysfunction at this point, which
  

20    was a poor prognostic indicator.  I mean, the nerves were still
  

21    not working right because they were damaged at the time of the
  

22    accident.
  

23         Q    Let me stop you right there.  I have a question
  

24    regarding that.
  

25              So we all saw the impact of this window falling on her
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 1    head.
  

 2              Putting aside damage to the discs, which, as you
  

 3    explained, could cause inflammation, or touching her can cause
  

 4    the pain and disabilities you described, can that type of impact
  

 5    also just damage the nerves directly through compression?
  

 6         A    I mean, I think there is more than sufficient evidence
  

 7    that the traumatic injury to her head -- I mean, the window pane
  

 8    falling on her body, flexing her head and body down, is enough to
  

 9    cause damage to the spine and the nerves.
  

10              It's difficult to say, well, damage to the nerve more
  

11    than the disc.  You know, parsing it out like that I think is --
  

12    there's no way to really do it, obviously.  I don't think it's
  

13    necessary in order to understand that this accident created
  

14    nerve damage.  That's how I would characterize it to the jury.
  

15              I mean, all this happened, damaged the discs and the
  

16    nerve.  She was thrown forward and that creates disc injury and
  

17    nerve damage.
  

18         Q    Okay.  And when you saw her on that last visit,
  

19    July 1, 2020, before she transferred her care up to your Bronx
  

20    facility, was she still having abnormal or nerve sensation, loss
  

21    of nerve sensation associated with both the C5 level and C6-7
  

22    level?
  

23         A    She still had symptoms, yes.
  

24         Q    Okay.  And did her symptoms cause her to have
  

25    significant restrictions in her range of motion, cervical?
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 1         A    As I said, she had significant restrictions on that
  

 2    last visit, both cervical and lumbar spine.
  

 3         Q    So I know that these -- you'll see a lot of numbers
  

 4    here on your paper because you tested, you actually look at
  

 5    degrees.
  

 6         A    Right.
  

 7         Q    It has the normal degree and the lesser number which
  

 8    shows the results of your test.
  

 9         A    Those were numbers that --
  

10         Q    You do that on every single visit, right?
  

11         A    Yes.
  

12         Q    And without going through all the numbers, in laymen's
  

13    terms, can you tell people what that means for the patient if
  

14    you have a restricted range of motion, you have muscle spasms,
  

15    you have nerve pain, what does that mean, you know, for a person
  

16    like Ms. Lugo?
  

17         A    I mean, all of those symptoms together, the loss of
  

18    motion, limitation of function, spasm, tightness, upper and
  

19    lower, and weakness create a severe disability for a patient.
  

20    They aren't able to participate in work-related activities, any
  

21    extraneous daily activities.
  

22              So, yeah, it has a -- you know, in this case it's
  

23    permanent.  It's going to have a permanent impact on her ability
  

24    to enjoy life.  It's unfortunate.
  

25         Q    And, Doctor, when you last saw her on July 1, 2020,
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 1    you had indicated that there were some restrictions in her
  

 2    lifting, carrying, bending, twisting, her work required her to
  

 3    stand up, to answer phone calls, she'll testify.  I want you to
  

 4    assume she's going to testify, take mail.
  

 5              And so there's daily life, right.  Stand up, walk
  

 6    around, sit down.  She's going to testify her difficulty in
  

 7    standing up for long periods of time, sitting down for long
  

 8    periods of time, lifting anything, going to the grocery store,
  

 9    bending over, even keeping awake because of some of the
  

10    medications she's on.
  

11              Do you have an opinion within a reasonable degree of
  

12    medical certainty whether those types of symptoms are as a
  

13    result of the November 23, 2017, accident and the injuries you
  

14    described?
  

15         A    Yes.
  

16         Q    And, Doctor, Dr. Mohan Tripathi ended up doing another
  

17    surgery on her, correct?
  

18         A    Correct.
  

19         Q    And what surgery did he do?
  

20         A    He did the same operation I did.  It was a -- the
  

21    patient had persistent symptoms.  He ordered a new MRI.  The new
  

22    MRI showed the same disc, had gotten a little worse, meaning
  

23    that, you know, it can happen that that disc, even though you
  

24    have surgery, can develop further symptoms down the line.
  

25              And he decided to do, essentially, the same procedure
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 1    I did.  Go in with the scope and remove that part of the disc
  

 2    that was problematic for the patient.
  

 3         Q    So let me understand this correctly.
  

 4              You went in to her lumbar spine at L4-5 --
  

 5         A    Yes.
  

 6         Q    -- right?
  

 7              You testified to that.
  

 8              And you took out a piece, only a piece of that disc,
  

 9    right?
  

10         A    Small piece, yes.
  

11         Q    She continued to complain of a lot of pain, right?
  

12         A    Yes.
  

13         Q    And she continued to complain of difficulties in her
  

14    life as a result of that pain, right?
  

15         A    Yes.
  

16         Q    And she was trying to get better, correct?
  

17                   MR. HAYS:  Objection.
  

18         A    I believe so.
  

19                   THE COURT:  Wait.  There's an objection.
  

20                   MR. HAYS:  Characterizing the plaintiff is trying
  

21         to get better.
  

22                   THE COURT:  Sustained as to form.
  

23         Q    Doctor, the surgery that was performed by
  

24    Dr. Mohan Trapathi, your colleague, was that to that same level
  

25    of lumbar spine?
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 1         A    Yes.
  

 2         Q    And was he taking out more of that disc?
  

 3         A    Yes.
  

 4         Q    Than you took?
  

 5         A    Correct.
  

 6         Q    You tried a little bit less, to do as least as
  

 7    possible, but that didn't work, and he went in and did a little
  

 8    more?
  

 9         A    Correct.
  

10         Q    Okay.  And I have Dr. Kahn coming in on Monday.  He
  

11    will talk about -- that the surgery was in April --
  

12                   MR. HAYS:  Objection.
  

13                   THE COURT:  Sustained as to colloquy.
  

14         Q    My only -- I'm not going to ask you, Doctor, about any
  

15    questions from Dr. Mohan Trapathi because I have another doctor
  

16    coming in also on Monday.  I don't want you to --
  

17                   MR. HAYS:  Objection.
  

18         Q    -- testify --
  

19                   MR. HAYS:  Your Honor, objection.
  

20                   MS. AYERS:  I can go through both --
  

21                   THE COURT:  The colloquy.
  

22                   MR. HAYS:  This is not a question yet.
  

23         Q    All right.  Doctor, the surgery by Dr. Mohan Trapathi
  

24    was on April 1, 2015.
  

25              Are you aware of that?
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 1         A    Yes.
  

 2         Q    Okay.  Are you treating her anymore?
  

 3         A    I haven't seen her in a bit of time, no.
  

 4         Q    Okay.  And, Doctor, was all the treatment -- I
  

 5    actually asked you that before.
  

 6              I want you to assume that Dr. Tripathi has prescribed
  

 7    her and she currently takes 800 milligrams of gabapentin three
  

 8    times a day.
  

 9              Can you tell the jury what gabapentin is?
  

10         A    It's a medicine that we prescribe to patients that have
  

11    radiculopathy.
  

12         Q    Okay.
  

13         A    It reduces the symptoms of radiculopathy.  It reduces
  

14    the symptoms of pain, numbness, tingling in the body.
  

15         Q    And, Doctor, is that a strong medication?
  

16         A    Yes.
  

17                   MR. HAYS:  Objection.
  

18                   THE COURT:  What's the objection?
  

19                   MR. HAYS:  "Strong" is a relevant term.  What is
  

20         strong for one person is not strong for another.
  

21                   THE COURT:  It's overruled.  He's a doctor.  He
  

22         can tell if it's a strong medication or not.
  

23         Q    Doctor, let me ask you, 800 milligrams of gabapentin,
  

24    can you tell the jury what the side effects of that are?
  

25         A    Sure.
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 1              I mean, first of all, it's a prescription medication;
  

 2    it's not an over-the-counter medicine.  So that makes it strong
  

 3    in my estimate, in my characterization.
  

 4              It can cause significant side effects if you take
  

 5    significant doses like she's on.  It could cause drowsiness.  It
  

 6    could cause like sort of a clouded -- because it's decreasing
  

 7    the function of the nerves.  So it also works at the level of
  

 8    the brain.  You can get a little fuzzy like you just woke up in
  

 9    the morning, that fuzzy -- so it impacts your cognitive
  

10    function.  It impacts your balance and your walking.  It can
  

11    make you -- some patients say it makes them feel drowsy.
  

12              So those are the main side effects which are negative.
  

13    But if it's improving the radiculopathy, the pain in the arm,
  

14    the weakness and the numbness, it's worth it.  It's worth those
  

15    added side effects.
  

16         Q    And, Doctor, she also -- she's going to testify,
  

17    doesn't take it every day, cyclobenzaprine 10 milligrams --
  

18    cyclobenzaprine.  Sorry.
  

19              Can you tell the jury what that is?
  

20         A    That's a muscle relaxer, and that's for the spasm.  If
  

21    you recall, we discussed spasm of the neck had low back.  And
  

22    that muscle tightening up is part of what gives pain.
  

23              Giving the cyclobenzaprine you get a reduction of
  

24    spasm and the patients feel better or less symptomatic.
  

25         Q    And, Doctor, Ms. Lugo is no longer working.  She never
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 1    returned back to work.
  

 2                   MR. HAYS:  Objection.
  

 3         Q    I want you to assume she --
  

 4                   THE COURT:  Wait.  There's an objection.  You
  

 5         have to stop.
  

 6                   MR. HAYS:  My objection, I think she's going to
  

 7         correct it, Your Honor.
  

 8                   Again, she's reciting facts without questions.
  

 9                   THE COURT:  Well, she's going to assume.
  

10                   MR. HAYS:  Well, she didn't say that at first.
  

11         But this time it's fine, I suppose.  So I'll withdraw it.
  

12                   THE COURT:  Okay.
  

13         Q    Dr. Lattuga, I want you to assume when
  

14    Ms. Joahnna Lugo testifies regarding all her medical care and
  

15    treatment, how she feels, she did not feel and did not return to
  

16    work after your first surgery and remains out of work to this
  

17    day.
  

18              Do you have an opinion within a reasonable degree of
  

19    medical certainty whether the November 23, 2017, accident was a
  

20    substantial contributing cause to her not being able to work?
  

21         A    I believe so, yes.
  

22         Q    Okay.  And, Doctor, all the medical, the costs of
  

23    medical care that New York Spine, your facility charged, was
  

24    that all based on necessary, related to the November 23, 2017
  

25    accident?
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 1         A    Yes.
  

 2         Q    Final question.
  

 3              Brought up at the very beginning of this case, that a
  

 4    Dr. Franco Cerabona, hired by defendants, examined Ms. Lugo
  

 5    once.  I want you to assume he's going to say, testify, that
  

 6    when he examined her, he examined her for approximately ten
  

 7    minutes, right, tried to force her to move her neck and her
  

 8    lumbar spine.  That's what he's going to testify to.
  

 9              In his report that I have, so I'm assuming that's what
  

10    he's going to say, that other than initial sprain, she had no
  

11    injuries at all that were permanent, or any injuries that caused
  

12    any further medical treatment than New York Spine provided.
  

13              Do you agree with that or disagree with that?
  

14                   MR. HAYS:  Objection.
  

15                   THE COURT:  What's the objection?
  

16                   MR. HAYS:  That's not what the report says.
  

17                   THE COURT:  Well, I'll allow it.
  

18         A    I disagree with his opinion.
  

19         Q    Okay.  You wouldn't have provided the treatment if you
  

20    thought --
  

21         A    She was seen dozens of times by half a dozen doctors,
  

22    all of which documented her pain levels, disability levels, all
  

23    of which -- MRIs, she underwent conservative treatments like
  

24    injections.  It's my opinion this was a severe injury when the
  

25    window hit her on the head posting her forward.  As a
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 1    consequence, she required surgery to correct that.
  

 2                   MS. AYERS:  Thank you, Doctor.  I have no further
  

 3         questions.
  

 4                   THE COURT:  Thank you so much, Doctor.  I think
  

 5         we're going to go to lunch at this time.
  

 6                   MR. HAYS:  Thank you.
  

 7                   THE COURT:  Members of the jury, please remember
  

 8         my admonitions about speaking among yourselves or with
  

 9         others.  Have a great lunch.
  

10                   We'll see you back this afternoon at 2:15.
  

11                   THE COURT OFFICER:  All rise.  Jury exiting.
  

12                   (Whereupon, the jury exits the courtroom.)
  

13                   (Whereupon, a luncheon recess was taken at
  

14         1:00 p.m)
  

15                 ** A F T E R N O O N  S E S S I O N  **
  

16                   (Whereupon, the proceedings resumed at 2:15 p.m.)
  

17                   THE COURT OFFICER:  All rise.  Jury entering.
  

18                   (Whereupon, the jury enters the courtroom.)
  

19                   THE COURT:  Good afternoon, Members of the jury.
  

20                   THE JURY:  Good afternoon.
  

21                   THE COURT:  Thank you so much.
  

22                   All right.  As can you see, we are going to
  

23         continue on with our doctor.
  

24                   Were you finished, Ms. Ayers?
  

25                   MS. AYERS:  Yes, I am.
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 1                   THE COURT:  You were.
  

 2                   Counsel?
  

 3                   MR. HAYS:  Ready.
  

 4                   THE COURT:  Did you want to look at any of his
  

 5         records or have you seen them?
  

 6                   MR. HAYS:  I wouldn't mind seeing his office
  

 7         records, frankly.
  

 8                   Should I approach, Your Honor?
  

 9                   THE COURT:  Yes, I guess so.
  

10                   Do you have your office record taken out because
  

11         they are in the whole book?
  

12                   MR. HAYS:  Your Honor, I'm ready to proceed.
  

13                   THE COURT:  Okay.  You may inquire, Counsel.
  

14                   MR. HAYS:  Thank you, Your Honor.
  

15    CROSS-EXAMINATION
  

16    BY MR. HAYS:
  

17         Q    Dr. Lattuga, do I have your name right?
  

18         A    Yes.
  

19         Q    I don't think you and I have ever met before.
  

20         A    Not that I'm aware of.
  

21         Q    But you have testified before, correct?
  

22         A    Yes.
  

23         Q    And I believe in the past you said that you typically
  

24    testify twice a month?
  

25         A    I mean, that can be accurate.  It's usually once a
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 1    month, once every two months.
  

 2         Q    Well, if it was twice a month or is twice a month,
  

 3    then that's 600 testimonies going back ten years, right?
  

 4         A    I mean, the math is correct.  I just -- I don't have --
  

 5    it's not an exact number that --
  

 6         Q    All right.
  

 7         A    -- I testified.
  

 8         Q    Certainly over 400 in the last ten years?
  

 9         A    I don't think it's that high, sir, because it's not --
  

10    if you really want to press the issue.  It's definitely not once
  

11    a month.
  

12         Q    Well, then how much is it?
  

13         A    Four times a year.
  

14         Q    You're saying you testified four times a year?
  

15         A    Yes.
  

16         Q    All right.  And you are presently employed by your own
  

17    practice?
  

18         A    Yes, sir.
  

19         Q    And what's the name of that practice?
  

20         A    It's Prompt Medical, but it goes by the name of
  

21    New York Spine Specialist.
  

22         Q    Prompt Medical.
  

23              Is it in any other business --
  

24                   THE COURT:  What medical?
  

25                   THE WITNESS:  Prompt.
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 1                   THE COURT:  Prompt?
  

 2                   THE WITNESS:  Prompt LLC.
  

 3         Q    What is Prompt Medical?
  

 4         A    He's a medical company.
  

 5         Q    Does it do anything else?
  

 6         A    I'm not sure what -- we provide medical services, we do
  

 7    consultations.
  

 8         Q    Does it offer financial services to patients?
  

 9         A    No.
  

10         Q    All right.  How long has Prompt Medical been in
  

11    existence?
  

12         A    About five years.
  

13         Q    And where did you work before that?
  

14         A    It was just Sebastian Lattuga, M.D., PC.
  

15         Q    When you made the change from Sebastian Lattuga PC to
  

16    Prompt Medical, how many different offices did you have?
  

17         A    Five years ago?
  

18         Q    Yes.
  

19         A    I mean, I don't have an independent recollection, but I
  

20    had perhaps five offices.
  

21         Q    How many do you have today?
  

22         A    I only go to two offices, but I know what you're asking
  

23    me.  I just got to count because I don't really go.
  

24         Q    You are the CEO of Prompt Medical, correct?
  

25         A    Give me a moment to count them.
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 1         Q    All right.
  

 2         A    It's about 15 now.
  

 3         Q    Fifteen offices?
  

 4         A    Yeah.
  

 5         Q    And you supervise all of those offices?
  

 6         A    Indirectly and directly, yes.
  

 7         Q    Would it be fair to say you are the medical director
  

 8    of Prompt Services?
  

 9         A    I have no such title, but I'm the sole owner of the
  

10    practice, yes.
  

11         Q    And how many different doctors do you have working
  

12    there today?
  

13         A    Ten.
  

14         Q    How many of them are surgeons?
  

15         A    Five.
  

16         Q    And the other five are?
  

17         A    Interventional pain management and physiatrists.
  

18         Q    Do you perform procedures at your office?
  

19         A    The interventional pain doctors do, yes.
  

20         Q    Do you perform surgeries at your office?
  

21         A    No.
  

22         Q    And before Sebastian Lattuga PC -- withdrawn.
  

23              When was Sebastian Lattuga PC created?
  

24         A    I mean, I believe I've always practiced.  I've been in
  

25    practiced for, like I said, close to 30 years.  It was either
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 1    just me, individually, and eventually I created the PC,
  

 2    Sebastian Lattuga M.D., PC. and --
  

 3         Q    You're done?
  

 4         A    That's my answer.
  

 5         Q    When did you start working for yourself?
  

 6         A    2002, I think.
  

 7         Q    And where did you work before that?
  

 8         A    Orlin & Cohen Orthopedic Associates.
  

 9         Q    And how long did you work with them?
  

10         A    From the beginning.  So it was '96, '97 to 2002, 2003,
  

11    something like that.
  

12         Q    Six years, thereabout?
  

13         A    Yes.
  

14         Q    And then what happened?
  

15              You made a switch, yes?
  

16         A    Yes, I was a partner and I had -- we parted ways and I
  

17    started my own practice.
  

18         Q    Was your separation from Orlin & Cohen amicable?
  

19                   MS. AYERS:  Objection.  Relevancy.
  

20                   THE COURT:  I'll allow it.
  

21                   Overruled.
  

22         A    I mean, I don't -- we're still friends.  I know them
  

23    all.
  

24         Q    So it was amicable?
  

25         A    It depends on how you characterize amicable.
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 1    Obviously, there's disagreements about partnerships --
  

 2         Q    Amicable to me means --
  

 3         A    Sorry.  I was responding to the answer.
  

 4                   THE COURT:  Please don't cut him off because she
  

 5         can only take one at a time.
  

 6                   MR. HAYS:  Thank you, Your Honor.
  

 7         Q    Were you done?
  

 8                   THE COURT:  If he was done --
  

 9         Q    All right.
  

10         A    Are you satisfied with the response, I guess.
  

11         Q    And you -- did I understand correctly you have
  

12    privileges at Hudson Hospital?
  

13         A    Yes.
  

14         Q    But that's the only place where you have privileges?
  

15         A    Currently, yes.
  

16         Q    So if you want to do a surgery, you have to do it
  

17    there, correct?
  

18         A    That was my choice, yes.
  

19         Q    All right.  So you no longer have privileges at the
  

20    New York Presbyterian Downtown.
  

21         A    No.
  

22         Q    When did that happen?
  

23         A    Last year, at some point.
  

24         Q    Was there any particular reason why your privileges no
  

25    longer -- you no longer have privileges?
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 1         A    No, I did not renew my privileges.
  

 2         Q    And did you ever have an affiliation with Weill
  

 3    Cornell?
  

 4         A    Yes.
  

 5         Q    And when did that end?
  

 6         A    Same time.
  

 7         Q    Same time what?
  

 8         A    That I no longer renewed my privileges at --
  

 9         Q    At New York Presbyterian Downtown?
  

10         A    Yes.  I mean, you just -- they are connected, the two.
  

11    So when I decided I no longer wanted to operate at Presbyterian,
  

12    I gave up my privileges.
  

13         Q    All right.  Now, when were you first contacted, if
  

14    ever, by the law office of Michael Aviles?
  

15         A    Late last week, early this week.
  

16         Q    So you had never spoken to him or anybody at his
  

17    office before last week, or was it just about this case?
  

18         A    Concerning this case.
  

19         Q    Now, it is true, is it not, that many of your patients
  

20    are through Mr. Aviles' office, correct?
  

21         A    No, I wouldn't characterize it that way.  We have
  

22    received -- patients we've taken care of that have been
  

23    represented by his firm.
  

24         Q    How many?
  

25         A    I don't have any independent recollection.
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 1         Q    More or less than 50?
  

 2         A    Less.
  

 3         Q    More or less than 25?
  

 4         A    It could be that number; it could be much less.  I
  

 5    don't really keep count.  We don't take statistics in it.
  

 6         Q    And do you have any kind of financial relationship
  

 7    with Mr. Aviles?
  

 8         A    No.
  

 9         Q    If I understand correctly, you were contacted last
  

10    week about testifying here in this case?
  

11         A    Yes.
  

12         Q    And the last time you ever saw this patient was in
  

13    2020; isn't that right?
  

14         A    Yes.
  

15         Q    Who contacted you from the office of Mr. Aviles about
  

16    this case?
  

17         A    The initial contact was made to my scheduling
  

18    department about requesting that I -- if I could be available to
  

19    testify.  So I don't know exactly the timing of that.  It's
  

20    sometime last week.
  

21         Q    Fair enough, all right.
  

22              Were you provided with any documents on which to base
  

23    your testimony?
  

24         A    Yes.
  

25         Q    What were you provided?
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 1         A    What you see here, the file.  I have the ER records.  I
  

 2    have some of the therapy records.  I have some of the reports
  

 3    from the independent doctors, MRI reports.
  

 4         Q    What independent doctors?
  

 5         A    Dr. Cerabona, Dr. Kahn.
  

 6         Q    You mean expert witnesses, right?
  

 7         A    I said by the other doctors.  Sorry, I'm not sure.
  

 8         Q    So to them, you characterized them as independent
  

 9    doctors?
  

10         A    Well, they didn't treat this patient.
  

11         Q    All right.  Did they send you anything else?
  

12         A    I mean, everything is here.  I believe I've encompassed
  

13    my response.
  

14         Q    Before you were contacted by the office of Mr. Aviles
  

15    for this case to testify, when is the last time you ever looked
  

16    at any of her records?
  

17         A    I mean, I don't have an independent recollection.  As
  

18    I --
  

19         Q    Would it be fair to that --
  

20         A    I'm still answering.
  

21         Q    -- it was 2020?
  

22         A    I'm still answering.
  

23                   THE COURT:  You are cutting him off.
  

24         A    I would have no independent recollection.  The last
  

25    recorded is the one -- the date that we mentioned was the last
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 1    time I saw the patient.
  

 2         Q    And that would have also been the last time you
  

 3    reviewed her chart, correct?
  

 4         A    Yes.
  

 5         Q    And you're being paid to be here today, correct?
  

 6         A    Yes.
  

 7         Q    If I understand correctly, that's 20,000 a day?
  

 8         A    It's a thousand an hour.
  

 9         Q    And that's from door to door?
  

10         A    It depends.  But it could be.
  

11         Q    Was there a deposit that had to be made?
  

12         A    I'm not aware if one was made.
  

13         Q    So how much are you being paid to be here today?
  

14         A    $1,000 an hour.
  

15         Q    So assume you're here for ten hours, so that would
  

16    mean, what, $10,000?
  

17         A    Yes.
  

18         Q    And a thousand an hour to review records?
  

19         A    Yes.  There's some medical-legal review that goes in
  

20    for that.  I would say, yes.
  

21         Q    How much time did you take in reviewing before you
  

22    came here?
  

23         A    Twelve hours.
  

24         Q    So we're up to $12,000; is that right?
  

25         A    Yes, sir.
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 1         Q    When did you stop charging $20,000 an hour per day to
  

 2    testify?
  

 3         A    Well, I mean, my policy is to charge 1,000 an hour.
  

 4    We --
  

 5         Q    The question was only when did you --
  

 6         A    It could be as much as 20,000 if the testimony went
  

 7    over two days or there was extensive -- other extensive
  

 8    preparation.
  

 9              But that's my fee, a thousand an hour.
  

10         Q    Didn't you used to charge 10,000 for half a day and
  

11    20,000 for a full day?
  

12         A    That's just an estimate that was given to people.  My
  

13    fee, as I've stated several times, is 1,000 an hour.
  

14         Q    And you haven't been paid yet?
  

15         A    I'm not aware if I've been paid.
  

16         Q    All right.  Now I believe you were questioned about
  

17    the ER records.
  

18              Do you remember that?
  

19         A    Yes.
  

20         Q    And I can't remember what the exhibit number was or
  

21    is, but I want to read some of this to you and see if you
  

22    remember it.
  

23                   THE COURT:  It's part of Exhibit 26, I believe?
  

24                   MR. HAYS:  Thank you, Your Honor.  Thank you very
  

25         much.  I should take better notes.



S. Lattuga - Plaintiff - Cross - Hays

306

  
 1         Q    Is there any --
  

 2                   MR. HAYS:  Is there any way to get it in front of
  

 3         him?
  

 4                   Exhibit what?
  

 5                   THE COURT:  Twenty-six, he has it.
  

 6                   MR. HAYS:  Thank you, Your Honor.
  

 7                   THE WITNESS:  I apologize --
  

 8                   THE COURT:  He wants the ER records.
  

 9                   MR. HAYS:  Jacobi.
  

10                   I just, if you could put the Jacobi records in
  

11         front of him, that would be nice.  Thank you.
  

12                   MS. AYERS:  And state which exhibit number.
  

13                   MR. HAYS:  I think she said 26.
  

14                   THE COURT:  No, it's not.  27.
  

15                   MR. HAYS:  Forgive me.
  

16         Q    Could you open that binder up to the Jacobi records,
  

17    Doctor.  And you've already testified about it once today.
  

18              Are you there?
  

19         A    I have them before me, yes, sir.
  

20         Q    Okay.  I want you to -- I think it's the third page,
  

21    which would be the note by the ER attending or two ER
  

22    attendings, Trevor Dickson and Andres Maldinaldo.
  

23              Do you see that?
  

24              Let me try it this way.
  

25                   THE COURT:  Why don't you show it to him so he
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 1         can know what it is.
  

 2                   MR. HAYS:  Sure.
  

 3                   THE COURT:  I got it, Ms. Ayers.
  

 4         Q    Take a look at it, yes.
  

 5              Do you see the history there?
  

 6         A    Yes.
  

 7         Q    It says the patient did not ever lose consciousness;
  

 8    is that what it says?
  

 9         A    Yes.
  

10         Q    I'm going to need that back.
  

11                   THE COURT:  You have it in that book, 27.  It
  

12         should be in there.
  

13                   MR. HAYS:  I'll manage it, Your Honor.
  

14                   THE COURT:  It's not tabulated?
  

15                   THE WITNESS:  It doesn't --
  

16                   THE COURT:  What did you want to ask him, that
  

17         the patient never lost consciousness?
  

18                   MR. HAYS:  I just want him to -- if he remembers
  

19         the ER attending history note indicates that the patient
  

20         never lost consciousness.  That's all I'm asking.
  

21         Q    Does it say that?
  

22         A    Yes.  I answered it.  Yes, sir.
  

23         Q    All right.  Very good.
  

24              And it says she did not experience any changes to
  

25    vision or hearing.
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 1              Do you see that?
  

 2         A    Yes.
  

 3         Q    And it says she complains only of nausea and a bump on
  

 4    her head.
  

 5              Do you see that?
  

 6         A    Yes.
  

 7         Q    She denied chest pain, shortness of breath, vomiting,
  

 8    fever, chills, abdominal pain, hematuria --
  

 9                   THE COURT REPORTER:  Could you slow down.
  

10         Q    Do you see that?
  

11         A    Yes, sir.
  

12         Q    All right.  Now, the physical exam which is on that
  

13    same page, indicates that the patient is alert and oriented
  

14    times three.
  

15              Please explain to the jury what that means?
  

16         A    To time, place and person.
  

17              So if you want -- if someone is a little bit out of
  

18    it.
  

19         Q    No, that's fine.  That's fine.  Thank you.
  

20              And one of the reasons why you check time, place and
  

21    person, is to make sure that the patient was thinking correctly,
  

22    correct?
  

23         A    Yes.
  

24         Q    And A&O time three means that she is, correct?
  

25         A    His exam was normal.
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 1         Q    All right.  And it said the patient had no open
  

 2    wounds.
  

 3              Were you aware of that?
  

 4         A    Yes.
  

 5         Q    That there was no laceration on her head?
  

 6         A    No laceration.
  

 7         Q    No bleeding, same thing?
  

 8         A    They go hand and hand.
  

 9         Q    Fair enough.
  

10              And it says here, sensation intact in upper and lower
  

11    extremities.
  

12              Do you see that?
  

13         A    Yes.
  

14         Q    That would mean the arms and the legs with sensation
  

15    intact, correct?
  

16         A    That's what he documented, yes.
  

17         Q    Which would be different from your examinations?
  

18         A    I mean, I didn't see her on that day.  I can't speak to
  

19    his exam or his ability to do the exam.
  

20         Q    Well, when you did a --
  

21         A    I --
  

22         Q    -- neurological exam, you didn't --
  

23                   THE COURT:  If you're going to ask him a question
  

24         you have got to let him finish, unless you want him to
  

25         answer "yes, no, I don't know."
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 1                   MR. HAYS:  We'll try that, Your Honor.  Thank
  

 2         you.
  

 3                   THE COURT:  If you can answer the question "yes,
  

 4         no," or "I can't answer the question."
  

 5                   THE WITNESS:  Yes, ma'am.
  

 6         Q    So, Doctor, when you examined that patient for the
  

 7    first time, was the sensation intact?
  

 8         A    No.
  

 9         Q    So sometime between November 23, 2017, and when you
  

10    first saw the patient almost a year later, there was a change?
  

11         A    I mean, there was not a change in my exam.  But my exam
  

12    is different than the one that we reviewed before this.
  

13         Q    Do you have any reason to believe it wasn't done
  

14    correctly?
  

15         A    I mean, I can make no opinion.
  

16         Q    Yes or no?
  

17         A    I wasn't present.
  

18              I can't answer it "yes" or "no."
  

19         Q    So do you remember that they did a CT scan to her
  

20    head?
  

21         A    Yes.
  

22         Q    And you remember that it was negative?
  

23         A    Yes.
  

24         Q    And that means that there was no bleeding in the brain
  

25    if it was negative?
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 1         A    There was no finding of an intradural or intracranial
  

 2    bleed, correct.
  

 3         Q    No head injury?
  

 4         A    I can't answer that yes or no.
  

 5         Q    I understand why.  It's all right.  It's all right.
  

 6              There was no intracranial bleeding, correct?
  

 7         A    Correct.
  

 8         Q    About then they also did a CT scan of the neck; isn't
  

 9    that correct?
  

10         A    Yes.
  

11         Q    When's the first time you saw this record, the Jacobi
  

12    record?
  

13         A    In connection with this testimony?
  

14         Q    Yes.
  

15              So when you treated this patient, you were aware of
  

16    all of this?
  

17         A    That's correct.
  

18         Q    Don't you think that would have been important?
  

19         A    Not necessarily.
  

20         Q    But it could have been, yes?
  

21         A    Unlikely.
  

22         Q    Could it have been?
  

23              Yes or no.
  

24         A    I mean, I can't answer it yes or no.
  

25         Q    Fair enough.
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 1              So I'm reading from the CT scan findings.  It says
  

 2    vertebral body heights are well maintained.
  

 3              What's the significance of that?
  

 4         A    There was no fracture.
  

 5         Q    Does it also rule out a disc injury?
  

 6         A    No.
  

 7         Q    Does it make a disc injury more or less likely?
  

 8         A    It doesn't speak to the disc injury.
  

 9         Q    If the discs are not, what's the word, "well
  

10    maintained," then that would suggest a disc injury, correct?
  

11         A    That could, yes.
  

12         Q    And here they found that the vertebral body heights
  

13    were well maintained, correct?
  

14         A    Yes, sir.
  

15         Q    And it would be fair to say that's not what you found
  

16    when you saw the patient's MRI scan for the first time?
  

17         A    I mean, I didn't see the films of that CAT scan.
  

18         Q    Right.
  

19         A    So I can't comment as to how the read was.
  

20              When I looked at the MRIs I found, in preparation for
  

21    her surgery, that she did have a herniated disc at C4-5.
  

22         Q    Were her vertebral body heights well maintained at
  

23    that time?
  

24         A    There was no abnormality in the vertebral body.
  

25         Q    If a vertebral body is bone, is that what we're
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 1    talking about?
  

 2         A    Yes.
  

 3         Q    But the disc itself is not bone, is it?
  

 4         A    That's correct, sir.
  

 5         Q    The reason you check for whether the vertebral --
  

 6    intervertebral bones are in alignment and well maintained is
  

 7    because it could be useful in diagnosing other things, correct?
  

 8         A    I mean, I can't answer it yes or no, but anything is
  

 9    possible.  Obviously, if there's something abnormal, the doctor
  

10    sees it, may give an idea to order another test.
  

11              But I found no abnormalities and her vertebral bodies.
  

12         Q    When you saw the patient?
  

13         A    Yeah.  Vertebral bodies were not fractured or affected
  

14    by this.
  

15         Q    Does that in any way suggest or indicate the severity
  

16    of whatever injury she's alleging?
  

17         A    I mean, not specifically.  But it does say -- you know,
  

18    it excludes the possibility of a fracture.
  

19         Q    All right.  Now, scrolling down, so to speak, the
  

20    radiologist found there were multilevel degenerative changes of
  

21    the cervical spine with decreased intervertebral disc spaces,
  

22    anterior marginal osteophyte formation worse at the C7-T1 level.
  

23              Do you remember seeing that before?
  

24         A    Yes, sir.
  

25         Q    Now, you were questioned a little bit about
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 1    degenerative changes during your direct examination.
  

 2              Do you remember that?
  

 3         A    Yes.
  

 4         Q    A degenerative change means a deterioration of the
  

 5    disc; isn't that right?
  

 6         A    It could mean that, yes, sir.
  

 7         Q    All right.  And point of fact, anybody over 40 years
  

 8    old is very likely to have degenerative changes in their spine
  

 9    and their neck?
  

10         A    Not specifically 40.  But the older you get the more
  

11    likely you are to have degenerative changes.
  

12         Q    And very often degenerative changes cause pain?
  

13         A    They can cause pain.
  

14         Q    All right.  What is an osteophyte?
  

15         A    Bone spur.
  

16         Q    What is that?
  

17         A    It's a growth of bone, sort of an abnormal fashion.  A
  

18    growth of bone.
  

19         Q    It is --
  

20              I'm sorry, go ahead.
  

21         A    -- in areas of the spine.
  

22         Q    Is it a degenerative change?
  

23         A    It could be.
  

24         Q    Was it in this case?
  

25         A    At which level?
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 1         Q    C7-T1.
  

 2         A    I mean, I characterized that as an age-related change.
  

 3         Q    By "age-related" you mean degenerative change --
  

 4         A    You could call it that.
  

 5         Q    -- is that right?
  

 6              And there's nothing here about a herniated disc or a
  

 7    disc bulge, correct?
  

 8         A    Correct.
  

 9         Q    And you knew that she was discharged home that
  

10    evening, yes?
  

11         A    Yes, sir.
  

12         Q    She was taken there by ambulance, but she was
  

13    discharged on her own that evening; you're aware of that?
  

14         A    It's the same answer, yes, sir.
  

15         Q    All right.  Thanks.  Now, I'm sorry, Doctor, my notes
  

16    aren't great.
  

17              When did you first see this patient?
  

18         A    It's in the other major binder.
  

19         Q    We've got time.
  

20         A    2018.  August of 2018, if I remember correctly.
  

21         Q    Now, in connection with that visit, was an MRI scan of
  

22    the neck and low back taken by anybody?
  

23         A    By that time, yes, someone had taken an MRI.
  

24         Q    Who?
  

25         A    The previously -- I don't remember exactly.



S. Lattuga - Plaintiff - Cross - Hays

316

  
 1              But the previous physicians who were treating her had
  

 2    ordered MRIs, both.  I think the therapy facility ordered new
  

 3    MRIs.  She might have had one from my practice, ordered from my
  

 4    practice.  I don't remember.
  

 5         Q    You're not certain one way or another?
  

 6         A    I'm not certain who ordered them.  If you go into the
  

 7    report, you'll see who ordered them.
  

 8         Q    Have you ever heard of CitiMed?
  

 9         A    Yes.
  

10         Q    That's the therapy facility?
  

11         A    Yes.
  

12         Q    Now tell us, please, who treated this patient before
  

13    you did?
  

14         A    CitiMed treated the patient.
  

15         Q    I'm asking you.
  

16         A    I'm saying CitiMed treated the patient.
  

17         Q    Okay.  Do you know anything about that treatment?
  

18         A    Physical therapy regimen for her neck and back.
  

19         Q    Do you have any idea how many times she went in for
  

20    that?
  

21         A    No, I don't recall.
  

22         Q    Would it surprise you to learn that it was over 100
  

23    times?
  

24         A    Unfortunately.
  

25         Q    And you're saying they ordered the MRI?
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 1         A    I mean, their name is on the first MRI report.
  

 2         Q    Let's see if we can't nail this down, Doctor.
  

 3              Where was the first MRI scan of the neck taken?
  

 4         A    Looks like 12/7/17 by a Dr. Azine.
  

 5         Q    Did you see that film?
  

 6         A    Yes.
  

 7         Q    Do you have this documented, that you saw the film?
  

 8         A    I mean, not directly, but --
  

 9         Q    In your note, you didn't say I reviewed the film.
  

10         A    I believe when I saw the patient, at some point, I
  

11    documented that I reviewed the film.  But I didn't view that
  

12    film.  I don't have a date to when I reviewed it, but I
  

13    eventually reviewed it, yes.
  

14         Q    Again, the question was:  Does your note from your
  

15    first visit indicate or document that you reviewed the actual
  

16    film?
  

17         A    Yes.
  

18         Q    What does it say exactly?
  

19         A    12/7/18 review, I wrote "bulges."
  

20         Q    12/17/18?
  

21         A    12/7, the one I just referenced.
  

22         Q    So on the very first visit in August, you didn't,
  

23    right?
  

24         A    Yes.
  

25         Q    And when you were asked about this patient earlier
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 1    today, you said you had no recollection of ever seeing her; is
  

 2    that correct?
  

 3              Independent recollection, forgive me.
  

 4         A    Independent recollection, yes, sir.
  

 5         Q    So whatever you know about this patient or could know
  

 6    about this patient right now, is what's in your records?
  

 7         A    That's correct, sir.
  

 8         Q    Now, I believe it's your testimony that this MRI scan
  

 9    that was done showed a herniation in the cervical spine and the
  

10    lumbar spine?
  

11         A    No.
  

12              You asked if this is the documentation from that day.
  

13    On that particular day what I reviewed was the MRI lumbar spine,
  

14    12/10/17, which documented the herniated discs in the lumbar
  

15    spine, documented the herniated disc in the thoracic spine,
  

16    documented the disc bulges in the cervical spine.
  

17         Q    Did you just say that you documented herniation or
  

18    herniations in the lumbar spine?
  

19         A    Yes.
  

20         Q    All right.  Now, that's not a subtle finding, is it?
  

21         A    I mean, it could be.
  

22         Q    Well, isn't a herniation --
  

23         A    I mean.
  

24         Q    -- visible on one of these?
  

25         A    I mean, I saw it.
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 1         Q    Okay.  But a herniation would be visible on both a CT
  

 2    scan and an MRI, correct?
  

 3         A    No.
  

 4         Q    So it's your testimony, then, that the CT scan done at
  

 5    Jacobi did not pick up a disc herniation that was there; is that
  

 6    your testimony?
  

 7         A    Well, I mean, I think that the -- to be fair, the MRI,
  

 8    which is more accurate, didn't reveal -- revealed just a bulge,
  

 9    not a herniation in the cervical spine.
  

10              If you recall I did say that the MRI is much more
  

11    sensitive in picking up that.  So I'm not surprised that it's
  

12    not different than a CAT scan, is my point.
  

13         Q    Well, so what you're saying is, the disc herniation or
  

14    whatever it was you saw or thought you saw on that imaging was
  

15    missed by Jacobi?
  

16         A    I mean, I can't answer that yes or no.
  

17         Q    Okay.  That's fine.
  

18              What's the difference between a traumatic herniation
  

19    and degenerative changes?
  

20         A    So I think -- I'm just trying to make it easier for
  

21    everyone to understand.
  

22              So traumatic herniation is usually -- relates to a
  

23    tear or deformity of the disc, right.
  

24              As I explained to you before, it's a semi-rigid
  

25    structure like the orange, the tougher outer rind.  And if it
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 1    gets torn, that's sort of traumatic.
  

 2              Degenerative changes occur over time.
  

 3              So you can get bone spur formation, arthritic
  

 4    changes -- it's really arthritic changes to the spine.  They do
  

 5    look different on a MRI and they do look different on the CAT
  

 6    scan.
  

 7              That's the best answer I have for your question.
  

 8         Q    Thank you, Doctor.
  

 9              When you -- have you ever seen this patient when
  

10    she -- withdrawn.
  

11              What is 10 out of 10 pain; what does that mean to you?
  

12         A    It's pretty self-explanatory.
  

13              You ask the patient how much pain on a scale from 0 to
  

14    10, with 10 being the worst pain.  And that's the number she
  

15    gave me.
  

16         Q    Did you ever see this patient when she didn't have 10
  

17    out of 10 pain?
  

18         A    I mean, I can go through all the notes.  I prefer not
  

19    to.  But that was -- certainly on the day that I saw her and
  

20    recommended lumbar surgery, she had severe pain, and same with
  

21    her cervical spine.
  

22         Q    Isn't it true, Doctor, that every time you saw this
  

23    patient, she reported 10 out of 10 pain?
  

24         A    That's very likely to be correct.
  

25         Q    Don't you think that's odd?
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 1         A    No.
  

 2         Q    So a 10 out of 10 pain, as I understand it, is the
  

 3    most excruciating pain that you can imagine, all right; when
  

 4    patients have peritonitis, when they have severe head injury,
  

 5    they can have 10 out of 10 pain.  It's as if someone were to
  

 6    take a scalpel and open you up.  That's 10 out of 10 pain.
  

 7              And you're saying this is 10 out of 10 pain?
  

 8                   MS. AYERS:  Objection to form.
  

 9                   THE COURT:  Sustained as to form.
  

10                   MR. HAYS:  I'll withdraw the question, Your
  

11         Honor.
  

12         Q    All right.  Now, Doctor, what does it mean -- remember
  

13    you were asked by counsel how you were paid, right?
  

14              You said you don't take insurance, I think --
  

15         A    Yes.
  

16         Q    -- is that right?
  

17              How long has that been your policy?
  

18         A    Ten years.
  

19         Q    All right.  And what does it mean if on the patient's
  

20    medical record from your office, it says, "lien -
  

21    Michael Aviles"?
  

22         A    Well, what that means is there -- Michael Aviles is the
  

23    attorney.
  

24         Q    Yeah, obviously.
  

25         A    And that the patient is responsible for the payment of
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 1    the -- surgical payment.
  

 2         Q    I'm sorry, Doctor, that's not what it says.  It
  

 3    doesn't say the patient is responsible.  It says Michael Aviles
  

 4    is responsible.
  

 5                   MS. AYERS:  That's not what you just read.
  

 6         A    I'm not arguing with you, sir.  You're asking what that
  

 7    document that I make, that we make internally as a billing
  

 8    document, what that means.  And the response is, Michael Aviles
  

 9    is the attorney and lien means there's no insurance.
  

10         Q    Lien means no insurance; is that what you're saying?
  

11              Do you know what a lien is?
  

12         A    I'm sorry.  I prefer not to argue with you.  I'm happy
  

13    to give you an explanation.  But when we write that --
  

14         Q    Do you know what a lien is?
  

15         A    Yes, sir, I know what a lien is.
  

16         Q    And it's a legal term, isn't it?
  

17         A    Yes.
  

18         Q    It means you have a lien, a right to certain proceeds,
  

19    correct?
  

20         A    That's what the word "lien" means.
  

21         Q    Yes.
  

22              And so that word is on a report from your office
  

23    saying, "Insurance:  Lien."
  

24              Who holds that lien?
  

25         A    I'm happy to explain --
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 1                   MS. AYERS:  Objection, Your Honor.
  

 2                   (Simultaneously speaking.)
  

 3                   MS. AYERS:  I just object, Your Honor.  Why don't
  

 4         you show it to him.  He's changed it a couple of times.
  

 5                   MR. HAYS:  You know better than that.
  

 6                   MS. AYERS:  You said insurance.
  

 7         Q    All right.  Once and for all, okay, Patient's name:
  

 8    Joahnna Lugo," all right.  "Check in time:  July 18, 2024; Date
  

 9    of Birth:  8/21/76; Physician:  Dr. Tripathi; Location:  Bronx;
  

10    Address:  Haviland Avenue; Insurance:  Lien - Michael Aviles."
  

11              All right.  Who holds that lien?
  

12         A    Well, we hold a lien on cases like this.
  

13         Q    All right.
  

14         A    But it doesn't mean that there's a balance necessarily.
  

15         Q    I'm not asking --
  

16         A    I know.  Let me finish.  I don't know.
  

17              You asked me what this document, that's part of my
  

18    records, means.  I'm giving you the explanation.
  

19         Q    Well --
  

20         A    Mr. Aviles is her attorney.
  

21              I'm not finished.
  

22              When we write lien, we just mean we don't have any
  

23    insurance that I might participate in on record.  So this means
  

24    the patient is responsible.
  

25         Q    If you have a lien, and you just said that you did, on
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 1    the proceeds, doesn't that make -- give you a conflict of
  

 2    interest?
  

 3              Doesn't that make you interested in the outcome of
  

 4    this case?
  

 5         A    No.
  

 6         Q    Because you won't get pay if there's no recovery?
  

 7         A    No.
  

 8         Q    That's not what this means?
  

 9              It's a yes-or-no question, Doctor.
  

10         A    The answer is, no, I don't have an interest in the
  

11    outcome of this, other than --
  

12         Q    Other than what?
  

13         A    Being available to review my records with you.
  

14         Q    So if there is no -- well, withdrawn.
  

15              And we take into account, you know, I submit to you
  

16    that the word "lien" here is a legal term that gives you the
  

17    right to certain proceeds, okay.
  

18              For example, whatever her expenses are, whatever her
  

19    costs were, and that that lien makes you an interested party,
  

20    right?
  

21                   MS. AYERS:  Your Honor, I object.
  

22                   First of all, because his definition -- he's
  

23         already provided his explanation.  And second of all, all
  

24         the ones I'm looking at say zero balance.
  

25                   MR. HAYS:  Your Honor, I haven't raised any of
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 1         those points.
  

 2                   MS. AYERS:  Well, I mean, you wanted --
  

 3                   MR. HAYS:  Your Honor, it's my cross-examination.
  

 4                   THE COURT:  Wait one second, please.  Do not
  

 5         argue.
  

 6                   You want to step up?
  

 7                   MR. HAYS:  Fair enough, Your Honor.
  

 8                   MS. AYERS:  Can you bring your bill so we can
  

 9         look at it?
  

10                   MR. HAYS:  I don't have a bill.  I got it from
  

11         his records.
  

12                   MS. AYERS:  But you just read it out.
  

13                   THE COURT:  Stop talking.
  

14                   (Whereupon, a discussion was held outside of the
  

15         hearing and presence of the witness and the jury.)
  

16                   (Whereupon the following discussion was held in
  

17         open court.)
  

18                   THE COURT:  Jurors, are you okay?
  

19                   THE JURY:  Yes.
  

20         Q    Can we agree that if your office does have a lien on
  

21    the proceeds of this case, then you do have an interest in the
  

22    outcome of this case?
  

23         A    Not necessarily.
  

24         Q    So how has this patient paid?
  

25              How has she paid her bills?
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 1         A    I don't know, but this is her balance, from my
  

 2    understanding.
  

 3         Q    How is that?
  

 4         A    She obtained the money for the surgery.
  

 5         Q    All right.  And how much was the surgery?
  

 6         A    I don't recall.  It's in the billing records.
  

 7         Q    Give me an approximation, please?
  

 8         A    It's about 80,000.
  

 9         Q    So she paid you 80 grand?
  

10         A    I believe so.
  

11         Q    Without insurance?
  

12         A    Yes.
  

13         Q    Okay.  So that means she paid you $80,000?
  

14         A    That's customarily how it works.
  

15         Q    Have any of her bills been paid by the office of
  

16    Mr. Aviles?
  

17         A    I'm not aware that's the case.
  

18         Q    But you're not sure?
  

19         A    I mean, that's -- there's a zero balance.  I don't know
  

20    how it got that way.
  

21         Q    Well, that's what I'm trying to find out.
  

22              If she has a zero balance, who p aid her bill?
  

23         A    She paid her bill.
  

24         Q    How do you know that?
  

25              Did you see that?
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 1         A    Because it's a zero balance.
  

 2         Q    All right, zero balance.
  

 3              Who paid the balance?
  

 4         A    Respectfully, she paid the balance.
  

 5         Q    You're making an assumption there, aren't you?
  

 6         A    I mean, beyond that --
  

 7         Q    Is that an assumption, yes or no, Doctor?
  

 8                   THE COURT:  You have to let him answer the
  

 9         question.
  

10                   MR. HAYS:  Well --
  

11                   THE COURT:  You have to let him answer.  That's
  

12         not a yes-or-no question.  He already answered.  He said
  

13         that she paid the balance.
  

14         Q    And I'm saying, isn't that an assumption, Doctor?
  

15         A    No.
  

16         Q    Well, have you seen her check?
  

17         A    If the --
  

18         Q    Have you seen her check?
  

19              That's yes or no.
  

20         A    I don't recall, I would say.
  

21         Q    And has your office ever sued a patient for an
  

22    outstanding balance?
  

23         A    Yes.
  

24         Q    All right.  And isn't it true that you sued one
  

25    patient for over $350,000?
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 1                   MS. AYERS:  Objection, Your Honor.
  

 2                   Your Honor, this is prejudicial.
  

 3                   What does that have to do with it, if he sued
  

 4         another patient?
  

 5                   MR. HAYS:  It's my cross, Your Honor.
  

 6                   THE COURT:  It's overruled.
  

 7                   I understand it's your cross.  She can object.
  

 8         It's overruled.
  

 9                   Do you know, sir?
  

10         A    Yes.  I did sue a patient once.  I believe the
  

11    circumstances -- she got the check from the insurance company and
  

12    kept the money.
  

13         Q    Just once?
  

14              You sued a patient just once?
  

15         A    I think just once, as far as I recall.
  

16         Q    Do you have to authorize that decision?
  

17         A    Oh, I made the decision.
  

18         Q    And how much was it?
  

19         A    I don't think it was as much as you're saying it was.
  

20    Her bill, I think, maybe even had more than one surgery, and the
  

21    insurance company sent her the money.  She kept all the money.
  

22         Q    I'm sorry, Doctor, you don't sound very sure.
  

23              Are you sure about that?
  

24         A    Yeah.
  

25         Q    All right.  So the point of all of this, Doctor, is
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 1    when you testified --
  

 2                   THE COURT:  Counsel, no talking.  Just ask the
  

 3         question.
  

 4                   MR. HAYS:  All right.
  

 5         Q    You testified earlier today after reviewing -- had you
  

 6    seen that video before today, of the window falling?
  

 7         A    I might have seen it last night.  I don't recall
  

 8    because I was doing a lot of work.  But I resaw it again this
  

 9    morning.
  

10         Q    Are you telling me you don't remember if you saw it
  

11    last night; is that what you're really saying?
  

12         A    I saw it last night.
  

13         Q    That's fine.  You saw it last night.
  

14              Who sent it to you?
  

15         A    Obviously, the attorney sent it to me.
  

16         Q    All right.  And when you said there was sufficient
  

17    force to cause injury to the thoracic spine, the lumbar spine,
  

18    the cervical spine, if you have an interest in the outcome of
  

19    this case, that would help you, wouldn't it?
  

20                   MS. AYERS:  Objection.
  

21                   THE COURT:  Sustained as to form.
  

22                   MR. HAYS:  I'll withdraw the question.
  

23         Q    Doctor, aren't there 13 thoracic vertebrae; is that
  

24    right?
  

25         A    No, 12.
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 1         Q    Twelve?
  

 2         A    Yes.
  

 3         Q    And what kind of symptom do you associate with a
  

 4    thoracic spine injury?
  

 5         A    Obviously, pain over the thoracic area.  They can get
  

 6    some radiation spreading around the rib cage.
  

 7         Q    And there's no indication of that in your records,
  

 8    correct?
  

 9         A    We did not focus on her thoracic spine.
  

10         Q    So there's no indication of that in your records?
  

11         A    I believe.  That's my response, sir.
  

12         Q    Okay.  All right.  There was some testimony --
  

13                   MR. HAYS:  I'm sorry, Your Honor.  I caught
  

14         myself.
  

15         Q    You have testified earlier that the patient is
  

16    disabled, correct?
  

17         A    Yes, she's disabled.
  

18         Q    Is she unable to do anything or is she able to do
  

19    anything?
  

20              Forgive me.
  

21                   MS. AYERS:  Just object.
  

22                   Are we talking now because he hasn't examined her
  

23         or are you talking July 2020?
  

24                   MR. HAYS:  Both.
  

25         A    I know she's been declared disabled --
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 1                   MR. HAYS:  Objection.
  

 2                   THE COURT:  You asked him a question.
  

 3                   MR. HAYS:  I didn't ask him if somebody had
  

 4         declared her disabled.
  

 5         Q    I said you have, you testified that she was disabled,
  

 6    according to your opinion.
  

 7         A    When I saw the patient, yes.
  

 8         Q    All right.  And what is sedentary work?
  

 9         A    Sedentary work means you sit down to work.
  

10         Q    And she's unable to do that?
  

11         A    Yes -- no.  Yes, she is unable to do that.
  

12         Q    Doctor, according to your testimony, there have been
  

13    three back surgeries, correct?
  

14         A    She had three surgeries, correct.
  

15         Q    But two of those surgeries were minimally invasive,
  

16    correct?
  

17         A    Yes.
  

18         Q    No incision, no scalpel, correct?
  

19         A    There is a scalpel and an incision, but it's relatively
  

20    small to some of the other procedures.
  

21         Q    And the patient -- it's a same-day procedure; the
  

22    patient goes home?
  

23         A    Yes, sir.
  

24         Q    There's no time in the hospital, correct?
  

25         A    They're discharged the same day.
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 1         Q    We were talking about bulging discs and herniated
  

 2    discs.
  

 3              Isn't it true that a herniated disc is a more serious
  

 4    injury than a bulging disc?
  

 5         A    Generally speaking, yes.
  

 6         Q    All right.  And bulging disc are a very typical
  

 7    finding in degeneration; isn't that correct?
  

 8         A    If we swap out the word age-related changes, I agree
  

 9    100 percent.
  

10         Q    Fair enough, Doctor.
  

11              You guys did -- is it true your office did two
  

12    surgeries on the same level?
  

13         A    Dr. Tripathi completed the MRI.  And she was continuing
  

14    to be symptomatic.  He felt that that MRI showed worsening of the
  

15    L4-5.  And so he opted to perform a discectomy for her recurring
  

16    disc herniation.
  

17         Q    Okay.  And this would have been seven years after the
  

18    incident, right?
  

19         A    I'll take your word on the numbers.
  

20         Q    It's not a trick.
  

21              The event happened in 2017?
  

22         A    Yes.
  

23         Q    As far as I know it's December 2025.
  

24              So, you know, that's seven years after the incident,
  

25    right?
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 1         A    I just didn't remember the exact date of Dr. Tripathi's
  

 2    surgery.
  

 3         Q    Fair enough.
  

 4              I think the surgery was in April of this year.
  

 5         A    Okay.
  

 6         Q    I can't find it right now, but I do remember seeing in
  

 7    your records that the patient was recovering well from the
  

 8    surgery but still had symptoms consistent with preoperative --
  

 9         A    Yes.
  

10         Q    What does that mean?
  

11         A    Well --
  

12         Q    Does it indicate improvement or not?
  

13         A    I mean, it's not just that simple, right, because
  

14    patient -- what it conveys -- and, again, that's a note.  This is
  

15    a note I write for myself, right.  In this case it ended up here.
  

16              But in general, what I mean when I write that is, you
  

17    know, the patient's doing well.  They're not having
  

18    postoperative complications.  They didn't have a bleeding
  

19    complication.  They're not infected.  They're not scarring or
  

20    something I would have to note in that circumstance.
  

21              You know, the incisional pain is responding but, at
  

22    the same time, she continues to have complaints about her back,
  

23    complaints about the numbness, or complaints about weakness.
  

24              And so just the way I document it, it's not meant to
  

25    be confusing.  You know, we're doing okay.  We had surgery.
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 1    Everything looks good, but we're waiting for the recovery.
  

 2         Q    Aren't you saying two inconsistent things there?
  

 3         A    Absolutely not.  I just explained why.
  

 4         Q    Well, if you had to estimate -- let me rephrase that,
  

 5    I'm sorry.
  

 6              Isn't it true that about 80 percent of your patients
  

 7    are in personal litigation?
  

 8         A    Yes.
  

 9         Q    And isn't it true that the procedure that was done on
  

10    the patient's lumbar spine was not in a procedure approved by
  

11    the Workers Compensation Board?
  

12                   MS. AYERS:  What?
  

13                   Objection.
  

14                   THE COURT:  Do you have a foundation for that,
  

15         sir?
  

16                   MR. HAYS:  I'm trying to establish one now.
  

17         A    I mean, that's not correct at all.
  

18         Q    Okay.  Now, Doctor, have you ever performed a surgery
  

19    that you later considered to be unnecessary?
  

20         A    No.
  

21         Q    Have you ever performed an unnecessary procedure?
  

22         A    No.
  

23         Q    Have you ever been accused of making an unnecessary
  

24    procedure?
  

25                   MS. AYERS:  Objection.
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 1                   THE COURT:  Sustained.
  

 2                   MR. HAYS:  Okay.  Doctor, thanks for your time.
  

 3         I am done, Your Honor.
  

 4                   THE COURT:  Thank you so much.
  

 5                   MS. AYERS:  I promise, very little redirect.
  

 6                   THE COURT:  Members of the jury, you okay?
  

 7                   Time to finish it up.  Thumbs up.
  

 8                   MS. AYERS:  Shall I sing first?
  

 9    REDIRECT EXAMINATION
  

10    BY MS. AYERS:
  

11         Q    You were read from Jacobi Hospital records, right?
  

12         A    Yes.
  

13         Q    And he mentioned head injury, but -- sorry, Mr. Hays,
  

14    unfortunately, didn't read you the entire note.
  

15                   MR. HAYS:  Objection.
  

16         Q    I'm going to read that --
  

17                   MR. HAYS:  Objection.  It's colloquy.
  

18         Q    I'm going to read to you from the Jacobi records and
  

19    then I'll ask you some questions.
  

20              "Chief complaint:  Neck pain."
  

21              Mr. Hays didn't read that to you before when he asked
  

22    you that question?
  

23         A    No.
  

24         Q    That's a chief complaint.
  

25              What does that mean, medically?
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 1         A    What's going on, how do you feel.  What's your major
  

 2    pain symptoms on presentation to the emergency room.
  

 3         Q    "Second complaint:  Nausea and dizziness; Status Post:
  

 4    Object falling on her head."
  

 5              Is that consistent with someone having a head injury
  

 6    and a neck injury?
  

 7         A    I mean, it's very consistent with a concussion.
  

 8         Q    Okay.  And it says, right under "Objective," Pain
  

 9    Objective:  The doctor's trying to see if there's objective
  

10    signs of it.
  

11              It says "visible injuries noted" to her head.
  

12         A    Yes, ma'am.
  

13         Q    You weren't read that by Mr. Hays, were you?
  

14         A    No, ma'am.
  

15         Q    She was given multiple medications in the emergency
  

16    room to try to reduce her pain, but still, looking at page --
  

17                   THE COURT:  Yes, sustained to the colloquy.
  

18                   MS. AYERS:  Sure.
  

19         Q    Page 22, they had given her 400 milligrams two times
  

20    of Ibuprofen.  Before that she had been given, I believe,
  

21    oxycodone, and still it says, "patient is unable to identify any
  

22    relief measures."
  

23              What does that mean, medically?
  

24         A    She couldn't find a way to make herself feel better.
  

25         Q    The diagnosis was "acute pain due to trauma."
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 1              Did Mr. Hays read you that?
  

 2         A    No.
  

 3         Q    And it says, "Clinical Information:  Neck pain, acute
  

 4    pain due to trauma," right?
  

 5              You saw that in the records?
  

 6         A    Yes.
  

 7         Q    And she was actually taken there in a stretcher.
  

 8              And I want you it assume --
  

 9                   THE COURT:  I didn't hear an answer.
  

10         A    Yes.
  

11         Q    I want you to assume --
  

12                   MR. HAYS:  Beyond the scope.
  

13                   MS. AYERS:  This is Jacobi.
  

14                   THE COURT:  Wait one second.  One second.
  

15                   Can you step up?
  

16                   MR. HAYS:  Yes, of course.
  

17                   (Whereupon, a discussion was held outside of the
  

18         hearing and presence of the witness and the jury.)
  

19                   (Whereupon the following discussion was held in
  

20         open court.)
  

21         Q    Now, you were asked about your privileges at New York
  

22    Presbyterian Hospital.
  

23              Doctor, you weren't asked to leave New York
  

24    Presbyterian Hospital, you moved and therefore you changed
  

25    hospitals --
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 1         A    That's correct.
  

 2         Q    -- right?
  

 3         A    I moved my place of residence.
  

 4         Q    So you wanted to be at a place closer to where you
  

 5    lived, right?
  

 6         A    Yes.
  

 7         Q    It has nothing do with anything?
  

 8                   THE COURT:  He didn't answer.
  

 9         A    I just didn't renew my privileges, ma'am, because I
  

10    moved to Connecticut after COVID.  It was getting to be difficult
  

11    to drive all the way to lower Manhattan from Connecticut.  So I
  

12    moved it to a place that was more convenient for me and many of
  

13    my patients.
  

14         Q    Dr. Lattuga, now I want you to assume just for the
  

15    sake of this question, Ms. Lugo had preexisting bulging discs on
  

16    her entire spine because she's a certain age.  She had a car
  

17    accident 20 years before or ten years before.  I just want you
  

18    to assume that.  Let's say she had bulging discs.  She was
  

19    working full time, wasn't treating with doctors, wasn't
  

20    complaining of pain, living a happy life, working full time, had
  

21    just gotten a raise.
  

22              Just because someone is a certain age or maybe had an
  

23    accident in the past where there is degenerative findings and/or
  

24    bulging discs, does that mean you feel pain?
  

25                   MR. HAYS:  Object to the form.



S. Lattuga - Plaintiff - Redirect - Ayers

339

  
 1                   THE COURT:  Overruled.  It's an assumption.  It's
  

 2         based on his opinion.
  

 3                   Go ahead, Doctor, please.
  

 4         Q    Can you repeat the question?
  

 5                   THE COURT:  Oh, no.
  

 6         Q    I'll make in simpler.
  

 7              A person could be living their happy life --
  

 8         A    Oh, yeah, I remember.
  

 9         Q    Pain free, working every day, raising a family, hadn't
  

10    seen a doctor in over ten years, they're not complaining of pain
  

11    or maybe -- you know, no back pain if you sat too long.  I don't
  

12    know.  They are living their full life, okay.
  

13              But let's just assume if you took an MRI of them that
  

14    day, you took an MRI of me right now, I'm over 40, and there's
  

15    bulging discs all over the place, does that mean that that
  

16    person is in pain?
  

17         A    No.
  

18         Q    Does that mean that person is disabled?
  

19         A    No.
  

20         Q    So I'm over 40, and I'm not going to let you by how
  

21    much.  If you MRIed me there are probably going to be some
  

22    bulging discs.
  

23         A    Correct.
  

24         Q    You see me moving, right.  I work.  I live a full
  

25    life.
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 1              Nothing disabling about my life that you can see here,
  

 2    right?
  

 3         A    Correct.
  

 4                   MR. HAYS:  Your Honor, I object to that.
  

 5                   THE COURT:  Sustain.
  

 6         Q    A degenerative finding in an asymptomatic patient
  

 7    means nothing, fair?
  

 8         A    Correct.  I mean, it's not relevant to why she ended up
  

 9    having pain, need for treatment, need for surgery.
  

10         Q    I'll give you another example.
  

11              You were asked about the thoracic herniations, and
  

12    there are actually herniations of the disc in her midback that
  

13    you said was as a result of this accident.
  

14              You remember that?
  

15         A    Yes.
  

16         Q    You didn't treat that because she wasn't complaining
  

17    of pain related to that, right?
  

18                   MR. HAYS:  Objection.
  

19                   THE COURT:  Sustained as to form.
  

20         Q    Was she complaining of any significant thoracic pain
  

21    that caused you to want to treat her thoracic spine?
  

22         A    No.
  

23         Q    Doctor, were you treating her for the injuries she
  

24    sustained in this accident?
  

25                   MR. HAYS:  Objection.
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 1         Q    Yes or no.
  

 2                   MR. HAYS:  Beyond the scope.
  

 3                   THE COURT:  Overruled.
  

 4         A    Yes.
  

 5         Q    The final question on this point.
  

 6              If there was any preexisting degenerative findings, do
  

 7    you have an opinion within a reasonable degree of medical
  

 8    certainty whether this accident caused those asymptomatic
  

 9    findings to become symptomatic; do you have that opinion?
  

10         A    If the patient didn't have any history of prior
  

11    degenerative changes to the cervical spine -- but even if they
  

12    did, it was asymptomatic and they sustained this accident and
  

13    injury, then the need for treatment is related to the accident,
  

14    not the preexisting condition.
  

15         Q    Okay.  Now, two other questions.
  

16              Michael Aviles, who the jury has met, he's never paid
  

17    you a check for a person's medical care, has he?
  

18         A    No.
  

19         Q    Attorneys don't do that, do they?
  

20         A    No.
  

21         Q    Final question.  You were asked about pain at a 10 out
  

22    of 10.
  

23              Ms. Lugo has sat here on and off crying while just
  

24    sitting --
  

25                   MR. HAYS:  Objection.
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 1         Q    -- have you seen that?
  

 2                   THE COURT:  Sustained.  Sustained.
  

 3                   MS. AYERS:  I have no other questions.
  

 4                   THE COURT:  Thank you so much.
  

 5                   You have redirect -- I mean, recross?
  

 6                   MR. HAYS:  Yes, I do.
  

 7                   THE COURT:  Do you have the mic on, sir?
  

 8    RECROSS-EXAMINATION
  

 9    BY MR. HAYS:
  

10         Q    Now, Doctor, it's a very simple question.  You were
  

11    just questioned by my esteemed colleague about the complaints
  

12    made by the patient at Jacobi emergency room.
  

13              Isn't it true she was discharged that night?
  

14         A    She was discharged that night.
  

15                   MR. HAYS:  Thank you.
  

16                   THE COURT:  Thank you so much, Doctor.  You can
  

17         step down.
  

18                   THE WITNESS:  Thank you.
  

19                   THE COURT:  Thank you.  Have a good day.
  

20                   Can counsel step up, please.
  

21                   (Whereupon, a discussion was held outside of the
  

22         hearing and presence of the jury.)
  

23                   (Whereupon the following discussion was held in
  

24         open court.)
  

25                   THE COURT:  Okay.  Members of the jury, that's
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 1         it.  We're going home.  Well, you guys are going home.  I'm
  

 2         not going home yet.
  

 3                   Please remember my admonitions to you.  Do not
  

 4         speak among yourselves or others about the case.  Finally,
  

 5         since you are going home for the weekend, do not go to or
  

 6         past the incident site.
  

 7                   Have a good, safe home.  See you Monday, 9:30,
  

 8         9:30 on Monday.
  

 9                   THE COURT OFFICER:  All rise.  Jury exiting.
  

10                   (Whereupon, the jury exits the courtroom.)
  

11                   (Whereupon, Court is recessed and the case is
  

12         adjourned to Monday, December 8, 2025.)
  

13                              *    *   *   *
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