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 1                THE COURT:  Anything we need to take care of before
  

 2       we call the jury down?
  

 3                MR. BRENNAN:  Judge, I just want clarity on this
  

 4       next witness, who's conducting the examination.
  

 5                Yesterday, because of the discussion that we had at
  

 6       the end of day regarding an argument that interest of
  

 7       defendants and third-party defendants are adverse --
  

 8                THE COURT:  You mean adverse at the time of the
  

 9       deposition.
  

10                MR. BRENNAN:  Right.
  

11                I just want clarity about this witness and who's
  

12       conducting the examination, and whether the other attorney
  

13       who questions him is allowed to ask leading questions, or do
  

14       they have to be open ended, as if you were directing a
  

15       direct examination.
  

16                THE COURT:  Any response, Counselors?
  

17                Mr. Showers.
  

18                MR. SHOWERS:  Well, my examination --
  

19                THE COURT:  You are direct.  This is your witness,
  

20       correct?
  

21                MR. SHOWERS:  Correct, and Mr. Gilroy's witness as
  

22       well.
  

23                THE COURT:  Okay.
  

24                Mr. Gilroy.
  

25                MR. GILROY:  Yes, Your Honor, I probably can't
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 1       cross-examine my own witness.
  

 2                THE COURT:  Okay.
  

 3                MR. GILROY:  On the other end, numerous leading
  

 4       questions have been asked throughout the trial without
  

 5       objection.  So sometimes for clarification on a noncritical
  

 6       point, a leading question is helpful.
  

 7                THE COURT:  Yeah, I understand that.
  

 8                I think that what Mr. Brennan is asking is, it
  

 9       going to be both sides engaging in direct for purposes of
  

10       what types of questions.
  

11                Let's go through it.  Mr. Showers is going to start
  

12       first, obviously since he's calling the witness.
  

13                And then if there's any objections to questions,
  

14       we'll go through it.
  

15                But I don't think there would be a blanket denial
  

16       to say you cannot ask any leading questions at this point
  

17       but let's see how it goes.
  

18                MR. BRENNAN:  Sure.  Your Honor couched it in a way
  

19       that I intended it, which is just the general tenure of the
  

20       examination by other counsel.
  

21                THE COURT:  Sure.
  

22                MR. BRENNAN:  Not one off here and there.
  

23                We are all professionals and understand that that's
  

24       necessary to keep things moving.  It's the general tenure of
  

25       the examination.
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 1                THE COURT:  Yeah.  I think this witness is going to
  

 2       be testifying, I would imagine, about their interpretation
  

 3       of what the injuries are like, where they came from,
  

 4       etcetera.
  

 5                So, we are going to -- I'm not going to say no off
  

 6       the bat.  Okay?
  

 7                MR. BRENNAN:  Right.
  

 8                THE COURT:  But if there's something in particular,
  

 9       we can take care of it when that question comes up.
  

10                MR. BRENNAN:  In the same vein, my expectation is
  

11       Mr. Showers would conduct his direct examination followed by
  

12       essentially continued-direct examination by Mr. Gilroy and
  

13       then I would cross-examine.
  

14                THE COURT:  Yes.  That's my understanding too of
  

15       how the flow would go.
  

16                MR. BRENNAN:  Okay.
  

17                THE COURT:  Are we using this today -- this
  

18       morning, the screen?  It's okay if we keep it up, I just
  

19       figured --
  

20                MR. GILROY:  In the event it comes up, maybe it
  

21       would be a good idea to keep it.
  

22                THE COURT:  Okay.  We'll leave it up.
  

23                (Whereupon, an off-the-record discussion was held.)
  

24                COURT OFFICER:  All rise.  Jury entering.
  

25                (Whereupon, the sworn jurors enter the courtroom
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 1       and take their respective seat.)
  

 2                THE COURT:  Okay.  Good morning, everybody.
  

 3       Welcome back.  You can take your seats.
  

 4                We are back on trial.  Jury is in the room.
  

 5                Members of the jury, welcome back.  Thank you for
  

 6       braving the rain today.
  

 7                As you recall, at the end of the day yesterday, I
  

 8       indicated that we might be going out of order today.
  

 9                We are going to have one witness being called by
  

10       the defendants on this one.  And then after that, we will go
  

11       back to the plaintiff's presentation of their case, okay?
  

12                So, Mr. Showers, are you ready to call your first
  

13       witness?
  

14                MR. SHOWERS:  Yes, Your Honor.
  

15                The defense calls Dr. Jared F. Brandoff.
  

16                THE COURT:  Okay.
  

17   J A R E D   F.   B R A N D O F F, called as a witness by and on
  

18   behalf of the Defendant, after having been first duly sworn, was
  

19   examined and testified as follows:
  

20                COURT OFFICER:  Raise your right hand.
  

21                Do you swear or affirm the testimony you are about
  

22       to give is the truth under penalty of perjury?
  

23                THE WITNESS:  I do.
  

24                COURT OFFICER:  Please, state your name and address
  

25       for the record.
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 1                THE WITNESS:  Jared F. Brandoff, 122 Maple Avenue,
  

 2       Eighth Floor, White Plains, New York 10601.
  

 3                THE COURT:  Witness is sworn.  You may have a seat,
  

 4       Doctor.
  

 5                Counsel, you may inquire.
  

 6                MR. SHOWERS:  Thank you, Your Honor.
  

 7                THE COURT:  Mr. Showers, before you start, I ask
  

 8       that you speak towards the microphone so our court reporter
  

 9       can pick it up.
  

10                THE WITNESS:  Can I lean on my chair a little?
  

11                Thanks.
  

12   DIRECT EXAMINATION
  

13   BY MR. SHOWERS:
  

14       Q    Good morning, Dr. Brandoff.
  

15       A    Good morning.
  

16       Q    Were you retained on behalf of the defendants to
  

17   perform an orthopedic examination of the plaintiff in this case,
  

18   Mr. Urquia?
  

19       A    Yes.
  

20       Q    Okay.  And have you ever been retained by our firm
  

21   before?
  

22       A    I can't recall if I have specifically.
  

23       Q    Okay.  Before I go into your qualifications, are you
  

24   being compensated for your time away from your office and your
  

25   practice?
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 1       A    Yes.
  

 2       Q    How much are you being compensated for your time in
  

 3   court today?
  

 4       A    I'd have to check but it's somewhere around 10,000 or
  

 5   $12,000.
  

 6       Q    Were you also compensated for performing an independent
  

 7   examination of the plaintiff in this case?
  

 8       A    Yes.
  

 9       Q    Okay.  Do you recall how much that compensation was?
  

10       A    I don't.  It was a long time ago.  Maybe three or
  

11   $4,000.
  

12       Q    What about addendum reports with respect to reviewing
  

13   additional evidence in this case?  Were you compensated for
  

14   addendum reports?
  

15       A    Yes.
  

16       Q    Okay.  Do you recall how much?
  

17       A    Maybe another thousand or two.
  

18       Q    Have you ever testified in Court before?
  

19       A    Yes.
  

20       Q    With what frequency do you testify in Court?
  

21       A    Not very frequently, maybe less than once or twice a
  

22   year.
  

23       Q    Do you testify on behalf of both the plaintiffs and the
  

24   defendants?
  

25       A    Yes.
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 1       Q    Okay.  What percentage of your work is on behalf of
  

 2   plaintiffs, versus what's percentage is on behalf of the
  

 3   defendants?
  

 4       A    Also, the plaintiff work is for my patients.  I'd say
  

 5   it represents about one third of the work that I do.
  

 6       Q    Before getting into your examination, I just wanted to
  

 7   spend some time on your qualifications.
  

 8       A    Sure.  Yes.
  

 9       Q    Okay.  Can you tell us about your medical education,
  

10   starting with college with your residency?
  

11       A    Sure.  I grew up in New York.  I went to college at
  

12   Cornell University.
  

13            From there, I did not go straight to medical school.  I
  

14   earned a master's degree in Boston at Boston University School
  

15   of Medicine.  Then I was accepted to medical school in
  

16   Westchester at New York Medical College.
  

17            From there, I was accepted into an orthopedic residency
  

18   training program at North Shore and Long Island Jewish Hospital.
  

19            From there, I subspecialized in spinal surgery at Beth
  

20   Israel Medical Center, which was, at the time, called the Spine
  

21   Institute.  It has since been absorbed by Mount Sinai.
  

22       Q    Are you licensed or certified to practice medicine in
  

23   the State of New York?
  

24       A    Yes.
  

25       Q    Okay.  And what year did you become licensed?
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 1       A    I believe '07.
  

 2       Q    And you mentioned a specialty just before.  What was
  

 3   that specialty?
  

 4       A    So, I'm an orthopedic surgeon with subspecialization in
  

 5   spine surgery.
  

 6       Q    And can you just tell us what that specialty includes?
  

 7       A    So, essentially, all aspects of neck, upper back, and
  

 8   lower back pain and problems from the cervical, thoracic, or
  

 9   lumbar spine.
  

10            In training, of course, I also did the entire body.
  

11   And for the first years in practice, I also examined patients
  

12   with injuries to any orthopedic part of the body and operated on
  

13   them as well.
  

14       Q    And are you board certified?
  

15       A    Yes.
  

16       Q    In what field are you board certified?
  

17       A    Orthopedic surgery.
  

18       Q    What does that mean?
  

19       A    It means that in addition to going through all of that
  

20   training and schooling that we just talked about a minute ago,
  

21   you pass a series of exams, and you pass a series of interviews,
  

22   and you are qualified to go out there and be a proficient
  

23   orthopedic surgeon.
  

24       Q    Throughout your career, have you had any hospital
  

25   affiliations?
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 1       A    Sure.
  

 2       Q    Can you tell us where?
  

 3       A    So, when I first started, I was on staff at North Shore
  

 4   University Hospital and Long Island Jewish Hospital.
  

 5            I then relocated to Westchester, where I've had
  

 6   privileges at White Plains Hospital.
  

 7       Q    And do you hold any professorships or positions within
  

 8   a hospital or your private practice?
  

 9       A    Yes, when I was at North Shore and LIJ, because it was
  

10   an academic program, I had an assistant professorship.
  

11            I had to relinquish that since I moved to Westchester.
  

12   And since moving up there, I have not.
  

13                MR. SHOWERS:  Your Honor, I offer Dr. Brandoff as
  

14       an expert in orthopedics and spinal surgery.
  

15                THE COURT:  Any objection?
  

16                MR. BRENNAN:  No, Your Honor.
  

17                THE COURT:  Okay.  So qualified.  Thank you.
  

18                MR. SHOWERS:  Thank you.
  

19       Q    You mentioned experience with respect to all parts of
  

20   the body.  Doctor, can you explain that experience as well?
  

21       A    Well, in orthopedic training, you do every aspect of
  

22   orthopedics.  There are eight subsections of orthopedics.
  

23   Spine, sports, joint replacements, tumor surgery, hand surgery,
  

24   pediatric orthopedics.  I am probably missing a couple.
  

25            But anyway, the residency is very rigorous in teaching
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 1   you about all aspects of that.  And then some people chose to
  

 2   subspecialize in just one aspect, so they become experts in just
  

 3   that one thing, which is what I did with spine surgery.
  

 4            But when you start practice -- or at least when I
  

 5   started in practice, I was very comfortable to treat all of the
  

 6   aspects of orthopedics.
  

 7       Q    Doctor, did you have an opportunity to examine Mr.
  

 8   Urquia?
  

 9       A    Yes.
  

10       Q    Okay.  In preparation for that exam, did you review
  

11   medical records?
  

12       A    Yes.
  

13                MR. SHOWERS:  With the Court's permission, if you
  

14       need to review your records to refresh your recollection for
  

15       questions I'm about to ask --
  

16                THE COURT:  Yeah.  You have my permission, just let
  

17       us know if you are using your documents, okay?
  

18                THE WITNESS:  Okay.
  

19                THE COURT:  Thank you.
  

20       Q    Can you give a summary of the records that you reviewed
  

21   for Mr. Urquia?
  

22       A    I'm going to reference my report.  Is that okay?
  

23       Q    Yes.
  

24                MR. BRENNAN:  I just ask that the witness specifies
  

25       which report when that is being done.
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 1                THE WITNESS:  Absolutely.
  

 2                THE COURT:  Thank you.
  

 3       A    In my initial report which followed my examination of
  

 4   Mr. Urquia, I reviewed --
  

 5            In terms of just medical records, you're asking, or any
  

 6   records?
  

 7       Q    Well, you reviewed some legal documents; is that fair?
  

 8       A    Yes.
  

 9       Q    And you reviewed a deposition transcript; is that
  

10   correct?
  

11       A    Correct.  Yes.
  

12       Q    Okay, yes.  And another deposition transcript, it
  

13   seems?
  

14       A    Well, it seems he was deposed twice as of that time, so
  

15   yes.
  

16       Q    Okay.  And then following up on the medical records
  

17   that you reviewed, please.
  

18       A    Sure.  Records from Lincoln hospital.  Records from
  

19   Hudson Regional Hospital.  Records from Surgicore Surgery
  

20   Center.  Records from Lenox Hill Radiology.  Records from
  

21   Stand-Up MRI of Manhattan.  Records from Physical Medicine and
  

22   Rehabilitation.  Records from University Orthopedics of New
  

23   York.  Records from Daniel Caligiuri.  Records from Complete
  

24   Care.  Records from Peter Kwan.  Records from Rehabilitation
  

25   Medicine Center of New York.  Records from New York Spine
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 1   Institute.  Records from New York Sports and Joints Orthopedic
  

 2   Specialists.  Records from McCulloch Orthopedic Surgical
  

 3   Services.  Various prescription records.
  

 4       Q    Did you also take a history from Mr. Urquia with
  

 5   respect to how this incident in his view took place?
  

 6       A    Yes.
  

 7       Q    Okay.  And can you tell us why it's important for a
  

 8   doctor to take a -- when they examine someone to take a history?
  

 9       A    A history is very important because it allows you to
  

10   correlate what they say and what you see with what actually
  

11   happened.  So, things have to make sense.
  

12            It also alerts you to the fact that perhaps there are
  

13   certain injury patterns, or certain mechanisms of injury, and it
  

14   allows you to consider things that may or may not have happened
  

15   over and above what they say or think happened.
  

16       Q    Did you learn where Mr. Urquia was treated after this
  

17   incident?
  

18       A    I believe he went to Lincoln Hospital.
  

19       Q    Okay.  I think you mentioned that you reviewed those
  

20   records?
  

21       A    Yes.
  

22       Q    Did you make any observations as to what Mr. Urquia's
  

23   complaints were at Lincoln Hospital?
  

24       A    May I look for a moment?
  

25       Q    Yes.
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 1       A    His presenting complaint was a laceration to the dorsum
  

 2   of his right hand and right hand pain, which occurred at work.
  

 3       Q    Okay.  And at Lincoln Hospital, were there any
  

 4   additional complaints aside from what you just testified to?
  

 5       A    Not that he told me, no, and not according to the
  

 6   records.
  

 7       Q    Okay.  And how was that laceration dealt with?
  

 8       A    So, they cleaned it out and sutured it.
  

 9       Q    Okay.  And did he sustain any fracture to his hand?
  

10       A    The X-ray was obtained with an impression that stated,
  

11   no fracture or dislocation, so no.
  

12       Q    Okay.  I believe you also reviewed records from
  

13   plaintiff's spinal surgeon Dr. Simela; is that correct?
  

14       A    Yes.
  

15       Q    You're aware that Dr. Simela performed a surgery in
  

16   this case?
  

17       A    Yes.
  

18       Q    And you're aware of surgery to the right shoulder by
  

19   Dr. Capiola; is that correct?
  

20       A    Yes.
  

21       Q    Okay.  The operative report of Dr. Simela is discussed
  

22   on page four of your report; is that correct, Doctor?
  

23       A    Yes.
  

24       Q    Okay.  What did you -- did you make a determination
  

25   with respect to the contents of that operative report?
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 1       A    Well, it described very generically a routine ACDF
  

 2   procedure at C5-6.
  

 3       Q    What does ACDF stand for?
  

 4       A    Anterior cervical discectomy infusion.
  

 5            In other words, a small incision of the front of neck.
  

 6   You scoop out the disc material, and then you place a spacer in
  

 7   there that's designed to fuse the bones together.
  

 8       Q    And it appears that the surgery was performed in
  

 9   January of 2020; is that correct?
  

10       A    January 16, 2020.
  

11       Q    The accident date in this case was December of 2018; is
  

12   that correct?
  

13       A    Yes.
  

14       Q    Did you review any radiological MRIs or X-rays with
  

15   respect to Mr. Urquia's neck?
  

16       A    Yes.
  

17       Q    Okay.  I believe on page four of your report, you
  

18   discussed your review of X-rays and MRIs of the neck; is that
  

19   correct?
  

20       A    Well, to be more specific, the reports were presented
  

21   to me at the time of the initial report but then the actual
  

22   images were sent to me for one of the subsequent addendums.
  

23       Q    Okay.  Let's go with the reports first, and then we'll
  

24   go along and talk about the addendums as well.
  

25       A    Sure.
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 1       Q    A report is an interpretation -- well, can you tell us
  

 2   what a report is of a radiologist?
  

 3       A    So, a radiologist, since we're speaking about
  

 4   subspecialization of various medical fields, radiologists are
  

 5   doctors whose specialty is looking at imaging report, whether it
  

 6   be X-rays, CAT scans, MRIs, etcetera, things of that nature.
  

 7            So, if a doctor prescribes an imaging study, a patient
  

 8   goes and has that study and then that study is read by a
  

 9   radiologist.
  

10       Q    Okay.  Initially, you looked at a report from a
  

11   radiologist, correct?
  

12       A    Yes.  Several.
  

13       Q    Okay.  With respect to the neck, did you see any --
  

14   well, can you talk about the term, degeneration?
  

15       A    Sure.
  

16       Q    Okay.  Please do.
  

17       A    So, degeneration is a natural process that
  

18   unfortunately is going to happen or is happening currently to
  

19   everyone of us in this room.
  

20            Essentially, when we are born, we have as much
  

21   material, as much stuff as we are ever going to have.
  

22            Sometimes some stuff -- some cartilage grows while we
  

23   are growing but at some point, the machine is built.
  

24            Then from that point forward, very slowly over time,
  

25   the activities of life start to wear down the different moving
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 1   surfaces in our body.  There's lots of surfaces that move in our
  

 2   body.
  

 3            So degeneration is just simply normal wear and tear of
  

 4   the moving parts in our body.
  

 5       Q    Can degeneration be accelerated or increased based upon
  

 6   a person's activity?
  

 7       A    100%, absolutely.
  

 8       Q    Okay.  So, for example, if someone had a history of
  

 9   being a professional soccer player for years, would that take a
  

10   toll on a person's spine and other joints?
  

11       A    So, athletes and professional athletes specifically
  

12   have much faster rates of degeneration than let's say weekend
  

13   athletes or people who don't participate in sports.
  

14            And interestingly, there's a lot written in the
  

15   literature about soccer players, specifically, and cervical
  

16   spine degeneration.
  

17       Q    Did you see -- with respect to the Lenox Hill Radiology
  

18   January 14, 2019, X-ray, did you see evidence of the
  

19   degenerative disease you just discussed?
  

20                MR. BRENNAN:  Objection, Judge.
  

21                Are we talking about reports or images?
  

22                THE COURT:  Clarify, counsel.
  

23                MR. SHOWERS:  Sorry, I didn't catch it.
  

24                THE COURT:  It's a little ambiguous to what you are
  

25       asking him to refer to.  You might want to ask an open-ended
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 1       question.
  

 2       Q    Did you refer to Lenox Hill Radiology reports from
  

 3   January 14, 2019?  It's on the bottom of page four.
  

 4       A    You're still in the original report?  Are you just
  

 5   speaking about reports and not images?
  

 6       Q    Yes, just for now.  I'm at the end of the December
  

 7   report -- your report.
  

 8       A    Yes.
  

 9       Q    And the degeneration that you just described, did you
  

10   see evidence of that degeneration in the reports of Lenox Hill
  

11   Radiology?
  

12                MR. BRENNAN:  Objection, Judge.
  

13                THE COURT:  Can you read that back?
  

14                (Whereupon, the requested testimony was read back
  

15       by the Court Reporter.)
  

16                THE COURT:  What's the basis of your objection?
  

17                MR. BRENNAN:  I don't know which report he's
  

18       talking about, which image he's talking this broadly,
  

19       whether it's even something that's a claimed injury here.
  

20                I would like it to be more specific.
  

21                THE COURT:  Overruled.
  

22       Q    Do you need that question read again, Doctor?
  

23       A    No.  And the answer is yes, there's evidence of
  

24   degeneration.
  

25       Q    Okay.  Can you state specifically where there's
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 1   evidence of degeneration in those reports?
  

 2       A    With respect to the lumbar spine X-ray, there's
  

 3   narrowing at L5-S1, which is the lowest disc space right above
  

 4   the pelvis.
  

 5            With respect to a CT -- sorry.  Also in that same
  

 6   report, they describe spondylosis, which is just a fancy doctor
  

 7   word that means degeneration at C5-6.
  

 8       Q    And is that a preexisting, in other words, type of
  

 9   condition?  In other words, you --
  

10                THE COURT:  If you're making an objection to the
  

11       question, let's get the objection out.
  

12                Are you objecting?
  

13                MR. BRENNAN:  Objecting.
  

14                THE COURT:  What's the basis?
  

15                MR. BRENNAN:  Lack of foundation.
  

16                THE COURT:  Sustained.
  

17                MR. SHOWERS:  Okay.
  

18       Q    Degeneration, with respect to the C5-C6 of the neck,
  

19   could you go over how the neck is enumerated in letters and
  

20   numbers, Doctor, just so that we can refer to it with more
  

21   clarity?
  

22       A    Sure.  A very brief anatomy lesson of the cervical
  

23   spine.  The cervical spine is the portion of the spine that
  

24   makes up our neck.  In other words, it's the vertebra from just
  

25   below the skull to just above the shoulders.  They're not
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 1   connected to the ribs.
  

 2            Once you get to the ribs, that's the thoracic spine.
  

 3   There is are seven cervical vertebra.  In between each of them,
  

 4   is a cushion called intervertebral disc.  Doctors are very
  

 5   simple people.  So we can't come up with fancy names.
  

 6            If it lives between in the vertebra, it's
  

 7   intervertebral.
  

 8            Those cushions allow for motion, but at the same time,
  

 9   allow for tremendous support.  So, if you think about a lifetime
  

10   of activities of our neck, those things are designed to last 100
  

11   years.
  

12            In this particular case, there's a normal contour,
  

13   normal curvature of that cervical spine.
  

14            The apex of that curvature, the point right at the top
  

15   of the curve, is the C5-6 disc.
  

16            So, if we were to look a million X-rays, more than
  

17   that, an infinite number of X-rays, we would see that most of
  

18   the times the C5-6 disc shows signs of degeneration before the
  

19   other ones.  The second most common one is C6-7.  The third one
  

20   is C4-5.  We number from the top.  So right below the skull, is
  

21   C1, 2, 3, 4, 5.  As we go down and C7 rests just above the
  

22   shoulders.
  

23       Q    And is degeneration a preexisting symptom.  In this
  

24   instance.  Based upon your findings?
  

25                MR. BRENNAN:  Objection, Judge.  Lack of
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 1       foundation.
  

 2                THE COURT:  Overruled.
  

 3                MR. BRENNAN:  Judge, may I have a brief sidebar?
  

 4                THE COURT:  Sure.
  

 5                MR. SHOWERS:  Can we have an answer?
  

 6                THE COURT:  Yes, he can answer.
  

 7       A    My definition of degeneration takes time to develop.
  

 8   Therefore, if you see degeneration on an X-ray, it didn't just
  

 9   happen immediately.  It had to have happened over time.
  

10                THE COURT:  Okay.  Step up, Counsels.
  

11                (Whereupon, an off-the-record discussion was held.)
  

12                THE COURT:  You may continue.
  

13                MR. SHOWERS:  May I have a read back of that last
  

14       question and answer, please?
  

15                (Whereupon, the requested testimony was read back
  

16       by the Court Reporter.)
  

17       Q    And with respect to that conclusion, Doctor, did you
  

18   make that conclusion with respect to the cervical spine?
  

19       A    I don't understand.
  

20       Q    The degeneration conclusion you just testified to, did
  

21   you make that conclusion -- I am referencing your report on page
  

22   five -- with respect to the cervical spine?
  

23       A    So, my definition is just a matter of fact.  In this
  

24   particular case, to the extent that degeneration was observed in
  

25   the cervical spine, then yes, it applies.
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 1       Q    Also, with the lumbar spine, in this case?
  

 2       A    Correct.
  

 3       Q    Did you review a report with respect to the right
  

 4   wrist, the radiological report?
  

 5       A    Yes.
  

 6       Q    Okay.  And what was the date of that report?
  

 7       A    January 14, 2019.
  

 8       Q    Okay.  And now, in terms of imaging, is there a
  

 9   difference between a CT, MRI, and an X-ray?
  

10       A    Of course, yes.
  

11       Q    Can you just briefly discuss the differences and which
  

12   applies to what body part?
  

13       A    Sure.  An X-ray is just a two-dimensional image of
  

14   anything that blocks X-rays.
  

15            So, the things that block X-rays the most in our body
  

16   are the bones because they are hard with calcium.
  

17            An X-ray in this particular case, is a very good way to
  

18   just, in two dimensions, look at the bones.
  

19            You can then take many X-rays, thousands of X-rays, and
  

20   lay them on top of each other in different planes and get sort
  

21   of a three-dimension view of the same bones.  That's a CAT scan.
  

22            So, a CAT scan is a three-dimensional view of the same
  

23   hard structures of the bones.
  

24            Neither of them are very good at looking at the
  

25   condition of the soft tissues; so, the cartilage, the muscles,
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 1   things of that nature.
  

 2            So, an MRI is completely different from an X-ray or CAT
  

 3   scan.  It is a modality that is specifically looking at the soft
  

 4   tissues.  So, an MRI is very good for showing us cartilage,
  

 5   ligaments, tendons, muscles, etcetera, things like that.
  

 6       Q    So, with respect to a diagnosis for the right wrist, in
  

 7   this case, which is the better machine to use?
  

 8       A    Well, it depends what you are looking for and there's a
  

 9   place for both.
  

10            If you are looking to rule out a fracture of the bone,
  

11   then a CAT scan is the gold standard.  But if you are looking to
  

12   consider the condition of the soft tissues or to see when a
  

13   fracture may have happened, then the gold standard is an MRI.
  

14       Q    And did you make an observation with respect to what
  

15   was used to examine the wrist on January 14, 2019?
  

16       A    Well, he only had a CAT scan on that day.
  

17       Q    And in your opinion, which exam is the gold standard to
  

18   use?
  

19       A    If you're looking for a tear of the cartilage, which is
  

20   what they alleged that he had, the CAT scan wouldn't show that
  

21   but an MRI would.
  

22       Q    Did you examine an X-ray report from January 14, 2019,
  

23   for the left knee?
  

24       A    Yes.
  

25       Q    And did you make any findings with respect to



Dr. Brandoff - Defendant - Direct (Showers)

625

  
 1   degeneration in that left knee X-ray?
  

 2                MR. BRENNAN:  Objection.  It's what the report
  

 3       says, not his findings of the report.
  

 4                THE COURT:  Ask him about the report and his
  

 5       interpretation, Counsel.
  

 6       Q    Did the report of the left knee show any findings that
  

 7   were consistent with degeneration?
  

 8       A    The report spoke of the spur formation along with the
  

 9   patella.
  

10       Q    And what does that mean for us?
  

11       A    So, a spur is another way the body shows degeneration.
  

12       Q    And is a spur bone, cartilage, something else?
  

13       A    Yeah, it's a spicule bone that grows towards the
  

14   direction of the attachment.  So, in this case, the ligament.
  

15       Q    Is that evidence of wear and tear, a long-term injury?
  

16       A    Typically.
  

17       Q    And then with respect to an MRI of the left knee, did
  

18   you see a report dated January 29, 2019?
  

19       A    Yes.
  

20       Q    Again, in that report, were there any findings that are
  

21   more consistent -- or are consistent with the degenerative
  

22   disease?
  

23       A    Yes.  The radiologist speaks of chondromalacia, which
  

24   is just fancy doctor word for wear and tear of the cartilage,
  

25   and chronic arthritic changes at patellofemoral articulation.
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 1       Q    And did you see any evidence of trauma on that MRI
  

 2   report?
  

 3       A    No.
  

 4       Q    Did you review a MRI of the cervical spine, a report
  

 5   dated February 12, 2019?
  

 6       A    Which page?
  

 7       Q    I am on page six, top third of the page.
  

 8       A    Yes.
  

 9       Q    Okay.  Did you see any findings of degeneration in that
  

10   report?
  

11       A    Well, the radiologist's impression was rather terse.
  

12   He does speak of a small posterolateral herniation, which in
  

13   this particular case, represents degenerative disease.
  

14       Q    And at what level was that referenced?
  

15       A    C5-6.
  

16       Q    Was there any mention that there was spinal cord
  

17   compression in this report?
  

18       A    There was no mention of spinal cord compression.
  

19       Q    What's the significance of that?
  

20       A    Spinal cord compression is very serious.  The spinal
  

21   cord is the largest nerve that comes from the brain.  And from
  

22   the spinal cord, every other nerve in the body derives --
  

23   branches off.
  

24            To have spinal compression in the cervical spine could
  

25   mean very serious things neurologically.
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 1            In this case, there is none.
  

 2       Q    What about nerve root compression.  Was there any nerve
  

 3   root compression on this report?
  

 4       A    None whatsoever.
  

 5       Q    And what is nerve root compression?
  

 6       A    So, as I just previously mentioned, as the spinal cord
  

 7   travels down from the brain, at each spinal level, each
  

 8   vertebra, two nerves emerge, one from the left and one from the
  

 9   right.  As they emerge from the spinal cord, they are called
  

10   nerve roots.  And each nerve root brings innervation to a very
  

11   specific part of the body.
  

12       Q    Did you look at an MRI report dated March 21, 2019, for
  

13   the left shoulder?
  

14       A    Yes.
  

15       Q    And did you see any findings that were consistent with
  

16   degeneration?
  

17       A    Yes.
  

18       Q    Where did you see those findings?
  

19       A    At the labrum specifically.
  

20       Q    And can you just point to the area in the shoulder
  

21   where the labrum is?
  

22       A    Nope.  It's very deep in there.
  

23       Q    Okay.
  

24       A    It's the socket of the ball-and-socket joint.
  

25       Q    Okay.  Did you see any traumatic injury to the rotator
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 1   cuff?
  

 2       A    There was none.
  

 3       Q    And what about cartilage, was there any injury to
  

 4   cartilage?
  

 5       A    None mentioned.
  

 6       Q    Okay.  How about the right shoulder?  Did you review a
  

 7   MRI of the right shoulder report dated March 21, 2019?
  

 8       A    Yes.
  

 9       Q    Okay.  And did you see evidence of degenerative disease
  

10   in that report?
  

11       A    Yes.
  

12       Q    And where did you see that evidence?
  

13       A    Same thing.  Around the area of the labrum.
  

14       Q    What about an MRI of the right wrist performed on April
  

15   3, 2019, that report -- did you see that report?
  

16       A    Yes.
  

17       Q    Were you able to come to any conclusion with respect to
  

18   that report?
  

19       A    Actually, I could not come to a conclusion, because
  

20   TFCC tears can occur traumatically and also degeneratively.
  

21       Q    Did you see a X-ray report for the cervical spine
  

22   performed on August 20, 2020?
  

23       A    Yes.
  

24       Q    And did that show a surgery had taken place?
  

25       A    Not that I see -- oh.  Not that I see.  March 6, 2019?
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 1       Q    No.  I'm on page seven, the cervical spine X-ray,
  

 2   August 20, 2020.
  

 3       A    Forgive me.  Yes.
  

 4       Q    Okay.  Did there appear to be surgery that took place?
  

 5       A    Yes.  He had already undergone the cervical fusion
  

 6   surgery at C5-6.
  

 7       Q    Is that the same level that we were discussing earlier
  

 8   where you saw degeneration without any nerve compression?
  

 9       A    Yes.
  

10                MR. BRENNAN:  Just objection, Judge.
  

11                He hasn't testified to what he has observed.  He
  

12       has just testified to what he saw in a report.
  

13                That needs to be clear.
  

14                THE COURT:  We'll clarify.
  

15                The testimony that's being elicited right now is
  

16       after the doctor's review of reports and films, correct?
  

17                MR. SHOWERS:  Just reports for now, Your Honor.
  

18       Then I'm going to move on to his review of films.
  

19                THE COURT:  Okay.  So, these are just based upon
  

20       the doctor's review of reports so far.
  

21                Okay, members of the jury?
  

22                Thank you, Counselors.
  

23                MR. SHOWERS:  Yes.
  

24       Q    Did you see any evidence of any problem with the
  

25   hardware that was placed in Mr. Urquia's neck in that X-ray?
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 1       A    Not based on the report, no.
  

 2       Q    What about a lumbar spine Stand-Up MRI report dated
  

 3   March 6, 2019, did you have an opportunity to review that
  

 4   report?
  

 5       A    Yes.
  

 6       Q    Okay.  And did you see any degenerative disease within
  

 7   that report?
  

 8       A    Yes.
  

 9       Q    Okay.  What was the evidence of degenerative disease in
  

10   that report?
  

11       A    Several bulging discs at L3-4, L4-5 and L5-S1, as well
  

12   as -- that's it.  There was also some loss of lordosis, which is
  

13   typically representative of degeneration or spasm.
  

14       Q    What is lordosis?
  

15       A    So, as I was referring to before, there's normal
  

16   contours in somebody's spine.  As they stand to the side, nobody
  

17   is just straight up and down.  We have a sway in our lower back
  

18   and the curve in our lower back and then the curve in our neck,
  

19   kind of like an S.
  

20            So, lordosis are the impressions of the cervical spine
  

21   and lumbar spine when we stand from the side.
  

22       Q    With respect to page nine of your report, did you make
  

23   any finding with respect to a correlation between Dr. Simela's
  

24   surgery and Mr. Urquia's medical history?
  

25       A    After reviewing Dr. Simela's office notes, he finds Mr.
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 1   Urquia, for the most part, to be neurologically intact.  He's
  

 2   got full strength, normal sensation, etcetera.
  

 3            But he documented that his main complaints were right
  

 4   arm pain, and he also documented that there was a subjective
  

 5   finding of pain in the right arm, with a certain position of his
  

 6   neck, and he also documented that there was an electrodiagnostic
  

 7   evidence of right-sided radiculopathy.
  

 8            However, if we look at the MRI report and the MRI,
  

 9   there's no pathology on the right side.  The pathology at C5-6
  

10   is very mild and is in the middle and to the left.
  

11            So, therefore, there's no way that the pathology on the
  

12   left side in the MRI could be causing symptoms on the right
  

13   side.
  

14       Q    So, is it fair to say that there's complete lack of
  

15   correlation?
  

16       A    Correct.
  

17                MR. BRENNAN:  Objection, Judge.  I would like there
  

18       to be more open-ended questions as opposed to the leading.
  

19                THE COURT:  I agree.  You have to be a little bit
  

20       more open ended, okay?
  

21                MR. SHOWERS:  Okay.
  

22       Q    With respect to the right wrist, and I'm on page ten,
  

23   were there any nonoperative suggestions by doctors to treat the
  

24   right wrist?
  

25       A    So, initially, he was evaluated by Dan Caligiuri, who
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 1   is a hand surgeon in Brooklyn.
  

 2            Dr. Caligiuri, after examining him and reviewing the
  

 3   records, recommended that there was no indication for surgery.
  

 4       Q    Did he make recommendations as to how the right wrist
  

 5   could be improved?
  

 6       A    He just said, nonoperative treatment, which includes
  

 7   physical therapy.  Hold on.  I'm sorry.
  

 8            Let me find the paragraph.  Do you have the page.
  

 9       Q    I have page ten where you looked at Dr. Caligiuri's
  

10   notes.
  

11       A    That was it.  Nonoperative treatment and physical
  

12   therapy.
  

13       Q    And there was no surgery ever elected by Mr. Urquia
  

14   based upon these records, correct?
  

15       A    None that I'm aware of.
  

16       Q    Okay.  Before your examination of Mr. Urquia on
  

17   December 8, 2021, you performed a doctor's examination of Mr.
  

18   Urquia; is that fair?
  

19       A    Yes.  I performed a physical examination, yes.
  

20       Q    Okay.  So, he was in your presence in an examination
  

21   room, correct?
  

22       A    Yes.
  

23       Q    Okay.  It wasn't virtual?
  

24       A    No.  I touched and felt him.
  

25       Q    Okay.  With respect to taking a range of motion
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 1   examination of someone, can you describe what goes into that?
  

 2       A    Well, so, fundamentally measuring range of motion is
  

 3   very simple.  We have a device that's called goniometer, which
  

 4   is very similar to the protractor that we all used while in
  

 5   elementary school.  And they turn one way, turn the other way,
  

 6   and you measure the angle.
  

 7            The issue with the range of motion testing is you can
  

 8   only measure what they're willing to show you.
  

 9            So, it's fundamentally very subjective.
  

10            If somebody has full range of motion but they only show
  

11   me half their range of motion, all I can measure is what they're
  

12   willing to demonstration.
  

13            Now, after 20 years of doing this, I can get a sense as
  

14   to their level of participation and effort.
  

15            I know when somebody's trying and I know when somebody
  

16   isn't.  But still, I can only measure what they show.
  

17       Q    And with respect to your measurements of the cervical
  

18   spine, did you make any observations about Mr. Urquia's efforts
  

19   during your exam?
  

20       A    Yes.  They were, for sure, suboptimal and intentionally
  

21   diminished.
  

22       Q    Okay.  Is there anything you can do about that when you
  

23   are examining someone?  Can you force their neck one way or the
  

24   other when you're trying to take an exam?
  

25       A    Not unless I want to sit in this chair for a different
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 1   reason.
  

 2            No, you can't force somebody.  I can only encourage
  

 3   them and hope they would be honest and show me what they're
  

 4   capable of.
  

 5            However, in this particular case, although he
  

 6   demonstrated significantly diminished range of motion when I
  

 7   measuring him, when I wasn't measuring him, he moved his neck
  

 8   nearly normally other times during the examination when he
  

 9   didn't realize that I was paying attention.
  

10                MR. BRENNAN:  Objection, Judge.
  

11                THE COURT:  What's the objection.
  

12                MR. BRENNAN:  He can't talk the operation of any
  

13       one else's mind.  That's all.
  

14                THE COURT:  Okay, I'll note your objection.
  

15                The witness can't go into somebody else's mind, but
  

16       you can ask questions about observations that the witness
  

17       made, okay?
  

18                MR. SHOWERS:  Okay.
  

19       Q    So, when someone's unguarded and doesn't realize that
  

20   you're observing them still, you can make further observations
  

21   of them once the range of motion test is over, essentially; is
  

22   that correct, Doctor?
  

23       A    I mean the physical exam lasts from the minute I meet
  

24   them until the minute they leave, not just the moment I am
  

25   holding the goniometer.
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 1       Q    Right.  And did you make observations about the
  

 2   movement of Mr. Urquia's neck outside of your goniometer exam?
  

 3       A    So, what I stated in my report is that his movements
  

 4   were significantly greater when he was unaware of it.  So, when
  

 5   I wasn't actually measuring him.
  

 6       Q    Did you make any observations with respect to Mr.
  

 7   Urquia's lumbar spine?
  

 8       A    Same exact observations.  Significantly diminished
  

 9   measured range of motion, but then he moved significantly more
  

10   when I wasn't measuring him.
  

11       Q    What about strength in the arms, did you measure that?
  

12       A    Yes.
  

13       Q    What's the significance of having strength in your arms
  

14   when you're stating that you have injury to your neck, if there
  

15   is any?
  

16       A    So, as I alluded to before, when there's a pinched
  

17   nerve in the neck, those nerve roots innervate very specific
  

18   areas of your arms.  If there were weakness in one particular
  

19   muscle or another, it frequently correlates to a problem to that
  

20   nerve root in the neck.
  

21            Or to state it differently, if there's a problem with
  

22   the nerve root in the neck, then it could manifest as weakness
  

23   in the arms.
  

24       Q    And here, did you find any weakness in Mr. Urquia's
  

25   arms?
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 1       A    No.
  

 2       Q    Is that measured somehow by a physical test that you
  

 3   do?
  

 4       A    I basically just ask them to resist various different
  

 5   motions.
  

 6       Q    Do you lay your hands on Mr. Urquia?
  

 7       A    Oh, for sure.
  

 8       Q    How is that done?
  

 9       A    So, I'll will ask them, for example, to test their
  

10   biceps and I'll ask them to make muscles like this.  And I'll
  

11   pull back on their arm.
  

12            To test their triceps, I'll ask them to hold their arm
  

13   straight and I'll attempt to bend their arm.  (Indicating).
  

14       Q    Did you conclude anything about the arm strength in Mr.
  

15   Urquia?
  

16       A    Perfectly normal strength.
  

17       Q    What about his legs, did you examine his legs for
  

18   strength?
  

19       A    Yes.
  

20       Q    What were you findings with respect to his legs?
  

21       A    Perfectly normal strength.
  

22       Q    And similarly, does the back have an impact on the
  

23   legs?
  

24       A    Certainly.  In the same way that the nerves that go
  

25   down the arms come from the cervical spine, the nerves that go
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 1   down the legs come from lumbar spine.  So, it would be a similar
  

 2   situation.
  

 3       Q    What about reflexes, did you measure reflexes?
  

 4       A    Yes.
  

 5       Q    What did you determine with respect to arm reflexes?
  

 6       A    All of his reflexes were normal.
  

 7       Q    Does that include the legs as well?
  

 8       A    Yes.
  

 9       Q    What about muscles, did you examine his muscles?
  

10       A    Well, to the extent that we tested his strength, yes.
  

11   But also, I mad sure I palpated all of the muscles of his back
  

12   from his neck all the way down to buttocks.
  

13       Q    What did you feel with respect to those muscles?
  

14       A    There were no tender palpation to the paraspinal
  

15   muscles of the cervical, thoracic, or lumbar regions and no
  

16   palpable spasm to the thoracic or lumbar muscles.
  

17            There was mild spasm in the cervical muscles.
  

18       Q    Okay.  Cervical is neck?
  

19       A    Yes.
  

20       Q    Thoracic is mid back; is that correct?
  

21       A    Behind the rib cage.
  

22       Q    Okay.  And lumbar is lower back; is that correct?
  

23       A    Correct.
  

24       Q    Did you perform an examination of Mr. Urquia's right
  

25   shoulder?
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 1       A    Yes.
  

 2       Q    And did you see that he had had an arthroscopy surgery
  

 3   to the right shoulder?
  

 4       A    Yes.
  

 5       Q    What is arthroscopy?
  

 6       A    Arthroscopy is when a small holes are made and a camera
  

 7   is inserted, and using long thin instruments a repair could be
  

 8   made through tiny little holes by looking through a camera.
  

 9       Q    And that happened here, correct?
  

10       A    Yup.
  

11       Q    And did you find anything unstable about the right
  

12   shoulder?
  

13       A    No, there was no instability.
  

14       Q    And what's impingement, Doctor?
  

15       A    So, impingement is as we raise our arm either forward
  

16   or to the side, sometimes the rotator cuff rubs against a bone
  

17   there called acromion.  That can be painful.
  

18       Q    Did you find any impingement with Mr. Urquia's right
  

19   shoulder during your exam?
  

20       A    No.
  

21       Q    What's a provocative test?
  

22       A    A provacative test is when you push on something and
  

23   see if it hurts.
  

24       Q    Okay.  Did you do that here?
  

25
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 1       A    I did.
  

 2       Q    What did you find with respect to Mr. Urquia's right
  

 3   shoulder?
  

 4       A    That both his bicep and labrum were normal.  They
  

 5   didn't show evidence -- they didn't demonstrate pain when I
  

 6   pushed on them a certain way.
  

 7       Q    How about the left shoulder?  Did you make an
  

 8   examination of his left shoulder?
  

 9       A    Yes.
  

10       Q    Okay.  Did you find that any instability in the left
  

11   shoulder?
  

12       A    No.
  

13       Q    Did you find any swelling in the left shoulder?
  

14       A    No.
  

15       Q    Okay.  How about the left knee, did you perform any
  

16   examination of the left knee?
  

17       A    Yes.
  

18       Q    Okay.  Did you find any swelling in the left knee?
  

19       A    No.
  

20       Q    Did you find any instability in the left knee?
  

21       A    No.
  

22       Q    What about your overall conclusions with respect to
  

23   this examination, Doctor -- did you make conclusions after you
  

24   had an opportunity to examine Mr. Urquia in December of 2021?
  

25       A    Yes.
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 1       Q    Okay.  With respect to the right wrist and hand, what
  

 2   conclusion did you come to, if any?
  

 3       A    So, based on speaking with him and reviewing the
  

 4   records, it did appear that he sustained a laceration, which is
  

 5   a cut, to his right wrist and a sprain of the TFCC cartilage.
  

 6       Q    Okay.  Was there any evidence of a fracture in those --
  

 7   in the right hand?
  

 8       A    No.
  

 9       Q    Did you observe the laceration that was repaired at
  

10   Lincoln Hospital during your exam?
  

11       A    Yes.
  

12       Q    Did you make any findings with respect to that
  

13   laceration?
  

14       A    Yes, it was well healed.
  

15       Q    Any signs of infection or anything like that in the
  

16   hand?
  

17       A    Not at all.  The wrist was great.
  

18       Q    Okay.  Did you make any determination as to whether Mr.
  

19   Urquia had a disability with respect to his right hand?
  

20       A    In his own words on that date, his wrist no longer hurt
  

21   him.  Based on my examination, there was no disability and he
  

22   required no additional care or treatment.
  

23       Q    How about the spine?  Did you make any conclusions or
  

24   summary about the neck of Mr. Urquia?
  

25       A    Yes.
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 1       Q    And did you -- did you find that he sustained any
  

 2   injury to his head during this accident?
  

 3       A    I didn't examine his head.
  

 4       Q    Okay, did you see any evidence of a head injury in the
  

 5   Lincoln Hospital records?
  

 6       A    He only complained of a laceration to his wrist and
  

 7   hand.
  

 8       Q    Are you familiar with how an emergency room operates,
  

 9   Doctor?
  

10            Have you had any experience in emergency rooms?
  

11       A    Definitely.
  

12       Q    Okay.  Do they take a history or a report from a
  

13   patient who walks through the door?
  

14       A    Of course.
  

15                MR. BRENNAN:  Judge, can we just lay more
  

16       foundation about the witness's experience in ER?
  

17                THE COURT:  Yes.
  

18                MR. SHOWERS:  Sure.
  

19       Q    Can you give us a history of your experience in
  

20   emergency room or emergency rooms?
  

21       A    Sure.  As an orthopedic resident, you essentially live
  

22   in the emergency room.  If you're at work, you're either in the
  

23   operating room or in the emergency room tending to people who
  

24   have injured themselves.
  

25            And your first few years in practice, you essentially
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 1   live in the emergency room, taking care of people when you are
  

 2   on call.  I continued to take call to this day and frequently
  

 3   visit the emergency room, although not necessarily at the same
  

 4   rate or frequency that I used to, but certainly all the time.
  

 5       Q    Okay.  With respect to the neck, in your report, did
  

 6   you make any conclusion about what might have transpired in the
  

 7   emergency room with Mr. Urquia with respect to the neck?
  

 8                MR. BRENNAN:  Can I have that read back, please?
  

 9                (Whereupon, the requested testimony was read back
  

10       by the Court Reporter.)
  

11                MR. BRENNAN:  Objection.
  

12                THE COURT:  What's the basis?
  

13                MR. BRENNAN:  What might have happened is pure
  

14       speculation.
  

15                THE COURT:  Yeah.  Rephrase.
  

16                MR. SHOWERS:  Well, Your Honor, Dr. Simela was able
  

17       to testify as to what might have happened so I wanted to get
  

18       --
  

19                THE COURT:  Just rephrase it.
  

20                MR. SHOWERS:  Okay.
  

21       Q    You were in the emergency room at Lincoln Hospital on
  

22   the date of this accident, correct, Doctor?
  

23       A    Correct.
  

24       Q    Emergency rooms that you have been familiar, do they
  

25   have a custom and practice of documenting what a person tells
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 1   them when they come to the emergency room?
  

 2       A    Yes, of course.
  

 3       Q    Okay.  What's the importance of that?
  

 4       A    Well, you need to know where to look for injuries.  And
  

 5   essentially, if something hurts, people typically tell you.
  

 6       Q    Is there something called triage in an emergency room?
  

 7       A    Yes.
  

 8       Q    What is that?
  

 9       A    Triage is somebody who makes a brief cursory assessment
  

10   of somebody's complaints to see how quickly they need to be
  

11   seen, how life threatening their injuries are, and essentially
  

12   decide what pathway they take through the emergency room.
  

13       Q    And the pathway that's selected for them are experts in
  

14   medical fields designated along the way of that pathway?
  

15       A    They are typically emergency room doctors and when
  

16   required, they will call in experts as needed.
  

17       Q    Okay.  You mentioned being on call at an emergency
  

18   room, correct?
  

19       A    Sure.
  

20       Q    Okay.  So, what about with respect to initial
  

21   complaints, does that, in an emergency room, control what sort
  

22   of tests are ordered or radiology?
  

23       A    Of course.
  

24       Q    Okay.  Why is that?
  

25       A    Well, because you want to make sure you cover all of
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 1   their complaints.  So, if they are complaining of various
  

 2   different pain in various different places, you want to make
  

 3   sure you evaluate all of it.
  

 4       Q    In connection with the Lincoln Hospital records, did
  

 5   you see any X-rays ordered for any other part of the body aside
  

 6   from the right hand?
  

 7       A    No.
  

 8       Q    And does that indicate to you anything with respect to
  

 9   the other claims that Mr. Urquia is making in this case?
  

10       A    Yes.  He didn't complain of neck pain, or back pain, or
  

11   knee pain, or shoulder pain on the day that he went to the
  

12   emergency room.
  

13       Q    Going back to Dr. Simela.  You talked about findings
  

14   with Dr. Simela on page 14 of your report.
  

15       A    Okay.
  

16       Q    Can you give us a summary of your findings, Doctor?
  

17       A    As I alluded to before, Dr. Simela noted Mr. Urquia to
  

18   be neurologically intact throughout, but then stated that he did
  

19   have symptoms of right arm pain and a positive Spurling's test
  

20   on the right, which means when he turned his head to the right,
  

21   he complained of pain.
  

22            And he used those findings as justification to offer
  

23   the surgery when the disc herniation was on the left.
  

24       Q    Did you make any findings as to whether there was
  

25   relationship between the surgery that was performed to the neck
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 1   and the accident that is being claimed in this case in your
  

 2   report?
  

 3       A    There's no relationship.
  

 4       Q    Is Mr. Urquia capable of working?
  

 5       A    So, with respect to -- I dived it up by each body part
  

 6   but generally, yes he was capable of working based on all of the
  

 7   body parts that I examined.
  

 8       Q    Okay.  And that's a finding that you made way back in
  

 9   December of 2021, correct?
  

10       A    Correct.
  

11       Q    Okay.  The lumbar spine, did you make conclusions about
  

12   the lumbar spine in your report?
  

13       A    Yes.
  

14       Q    What were those conclusions?
  

15       A    There's no evidence to suggest there was any
  

16   causally-related injury to his lumbar spine from this accident.
  

17       Q    Degeneration, did you see evidence of that in the
  

18   lumbar spine?
  

19       A    In the reports that I read, yes.
  

20       Q    So, based upon your testimony, the reports that you
  

21   read for all of the body parts that we've discussed so far, did
  

22   all of those reports show evidence of degeneration?
  

23       A    Yes.
  

24       Q    Okay.  Is that typical that you would have degeneration
  

25   throughout your body?
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 1       A    Absolutely.  Every joint in our body is the same age.
  

 2   So, it makes sense that we would have a similar amount of
  

 3   degeneration in all of the various aspects.
  

 4       Q    The left knee, did you make any findings or conclusions
  

 5   about the left knee?
  

 6       A    It was essentially normal and no causally-related
  

 7   disability.
  

 8       Q    With respect to the shoulders -- just asking to explain
  

 9   what you found with respect to the shoulders of Mr. Urquia.
  

10       A    So, the most significant finding was just diminished
  

11   range of motion, especially on the right shoulder which is the
  

12   shoulder where surgery was performed.
  

13            Other than that, the shoulders were normal.  So, it's
  

14   difficult to know, as we spoke about before, if diminished range
  

15   of motion was subjective.  Meaning, what he was willing to show
  

16   me.  Or if, in fact, as a result of the surgeries, there's some
  

17   decreased range of motion on the right side.
  

18            There was less of a decreased range of motion on the
  

19   left side but still, not full.  And again, given that the left
  

20   side was not operated on and there were no complaints of either
  

21   shoulder pain at the time of the accident, it makes me wonder
  

22   what the true range of motion was.
  

23       Q    Can you move ahead now to an addendum report that you
  

24   drafted on August 30, 2022, Doctor?
  

25       A    Yes.
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 1       Q    Okay.  Did you review additional medical records as a
  

 2   consequence of making that report?
  

 3       A    Yes.
  

 4       Q    What were the supplemental records that you reviewed,
  

 5   or films, or whatever it was?
  

 6       A    Records from New Horizon Surgical Center, additional
  

 7   records from Hudson Regional Hospital.  Imaging reports from
  

 8   Stand-Up MRI of Manhattan PC.  Imaging reports from Lenox Hill
  

 9   Radiology.  Additional records from Complete Care Services.
  

10   Additional records from New York Spine and Joints Orthopedic
  

11   Specialists.  Additional records from McCulloch Orthopedic
  

12   Surgical Services.  Additional records from Rehabilitation
  

13   Medicine Center of New York.  Additional records from Physical
  

14   Medicine and Rehabilitation.  And then the actual radiological
  

15   images from imaging studies performed at Lenox Hill of
  

16   Radiology.
  

17       Q    Images, meaning the actual film which you can view on a
  

18   computer or a TV, something like that?
  

19       A    Right.  Well, we don't use actual film anymore but the
  

20   actual pictures and not just the paper reports.
  

21       Q    So, with respect to Hew Horizon Surgical Center, did
  

22   you see that Dr. Capiola performed right shoulder arthroscopy?
  

23       A    Yes.
  

24       Q    And there was some intraoperative findings that you
  

25   reviewed as well?
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 1       A    I'm sorry.  Point me to the page.
  

 2       Q    In that middle paragraph, you are talking about the
  

 3   operative report on page two.
  

 4       A    Thank you.  The procedure appears to have been
  

 5   performed routinely and there was no mention of any
  

 6   intraoperative complications.  Intraoperative findings, as they
  

 7   are described, appear to be degenerative in nature.
  

 8       Q    With respect to imaging from Stand-Up MRI of Manhattan,
  

 9   did you review -- it appears a report from November 7, 2020, to
  

10   the lumbar spine?
  

11       A    Yes.
  

12       Q    Did you see any evidence of trauma in that report?
  

13       A    No.
  

14       Q    And how about degeneration, did you see any evidence of
  

15   degeneration in that report?
  

16       A    Yes.
  

17       Q    What did you see?
  

18       A    So again, disc bulging L3-4, L4-5, L5-S1, but without
  

19   any significant pressure on the nerves.
  

20       Q    And what does a bulge tell you about degeneration?
  

21       A    Bulging is a part of the normal aging process.  It
  

22   happens to all of us.
  

23       Q    Did you review an MRI report from the same facility to
  

24   the lumbar spine dated August 18, 2021?
  

25       A    Yes.
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 1       Q    Okay.  And did you make any findings about any evidence
  

 2   of trauma in that MRI report?
  

 3       A    There was no evidence of trauma.
  

 4       Q    Did you review, on page four, records from Complete
  

 5   Care Services?
  

 6       A    Yes.
  

 7       Q    Okay.  Was there any neurological finding that you made
  

 8   from those records?
  

 9       A    So, Dr. Hauskenecht is a neurologist and after
  

10   examining him many times, he consistently documented that Mr.
  

11   Urquia was neurologically intact.
  

12       Q    Intact, as a medical word, what does that mean?
  

13       A    Normal.
  

14       Q    Okay.  Next on page five, it appears you reviewed
  

15   studies, films from Lenox Hill Radiology.
  

16       A    Yes.
  

17       Q    And do radiologist review films?
  

18       A    Yes.
  

19       Q    Okay.  Why do they do that -- sorry.
  

20            Do orthopedist review films?
  

21       A    Yes.
  

22       Q    Why do they do that?
  

23       A    So if I'm going to make an assessment of what's wrong
  

24   with someone and/or possibly operate on them, I need to see with
  

25   my own eyes what the pathology is or what the imaging looks
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 1   like.  Essentially, I don't trust anyone.
  

 2       Q    With respect to a Lenox Hill film, it looks like you
  

 3   reviewed several from January 14, 2019, to the neck, back, and
  

 4   midback?
  

 5       A    Yes.
  

 6       Q    Okay.  With respect to the lumbar -- the back, did you
  

 7   find any trauma injury?
  

 8       A    No.
  

 9       Q    And again, with respect to the neck -- I believe you
  

10   used this word before, spondylosis?
  

11       A    Yes.
  

12       Q    What does that word mean and did you see it here?
  

13       A    It just means findings consistent with arthritis.
  

14       Q    And where did you see arthritis, with respect to these
  

15   images?
  

16       A    C5-6 and L5-S1.
  

17       Q    And do those observations tell you anything about
  

18   degenerative disease?
  

19       A    That it was present to a certain degree before the
  

20   accident.
  

21       Q    Where?
  

22       A    C5-6 and L5-S1, based on the X-rays.
  

23       Q    Are you referring to these images?
  

24       A    Well, you are asking me about the three X-rays
  

25   performed on that date.



Dr. Brandoff - Defendant - Direct (Showers)

651

  
 1       Q    Correct.
  

 2       A    Yes.
  

 3       Q    An MRI of the left knee from January 29, 2019, I
  

 4   believe we covered that already.  The same with the report of
  

 5   the MRI to the cervical spine in February of 2019.
  

 6            Having reviewed those additional documents, reports,
  

 7   films, when you wrote this addendum report in August of 2022,
  

 8   did you change any of your opinions about Mr. Urquia's
  

 9   condition?
  

10       A    No.
  

11       Q    And what conclusion did you make about the medical
  

12   records and the mechanism of the accident?
  

13       A    There was still evidence to suggest that he had an
  

14   injury to his wrist, but no evidence to support that there was
  

15   any injury to his neck, back, shoulders, or knees.
  

16       Q    Did you write a further addendum report, Doctor?
  

17       A    Yes.
  

18       Q    Was that done this year?
  

19       A    Yes.
  

20       Q    Okay.  I have a report from March 1, 2025.
  

21            Do you see that report?
  

22       A    Yes.
  

23       Q    And what supplemental medical records or imaging did
  

24   you review in preparation of that addendum report from this
  

25   year?
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 1       A    Records from New Horizon Surgical Center, several legal
  

 2   documents including a response to a demand for witness
  

 3   disclosures, an additional transcript of an examination before
  

 4   trial, and additional imaging reports from Lenox Hill Radiology
  

 5   and Stand-Up MRI of Yonkers.
  

 6       Q    Okay.  Did you see additional records with respect to
  

 7   Dr. Capiola's surgery to the right shoulder?
  

 8       A    Yes.
  

 9       Q    And with respect to the -- I believe you reviewed an
  

10   operative report by Dr. Capiola, correct?
  

11       A    Yes.
  

12       Q    And did you review any findings that you agreed with or
  

13   disagreed with, with Dr. Capiola?
  

14       A    I'm sorry.  I don't understand what you are asking.
  

15       Q    I am looking at the page on your report -- page two in
  

16   that upper paragraph.
  

17            Did you have any agreement or disagreement with Dr.
  

18   Capiola's findings?
  

19       A    Yeah.  So, Dr. Capiola's operative report was rather
  

20   brief and very generic.  It described a routine repair of a
  

21   labral tear.  However, he did describe the labral tear as being
  

22   very large, but there's no evidence of a large labral tear on
  

23   any of the preoperative imaging studies that the radiologist
  

24   reviewed or that I reviewed.
  

25       Q    Doctor, there was testimony in this case about
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 1   Dr. Vicki Seidenberg regarding future medical care that Mr.
  

 2   Urquia may need.
  

 3            Did you have an opportunity to review Dr. Seidenberg's
  

 4   graph or chart about future medical care?
  

 5       A    Yes.
  

 6       Q    Okay.  And do you have an opinion to a reasonable
  

 7   degree of medical certainty as to whether Mr. Urquia requires
  

 8   any future medical care, operations, surgeries, medicine, all of
  

 9   those things that were covered in Dr. Seidenberg's report?
  

10       A    I do.
  

11       Q    What is that opinion?
  

12       A    Well, based on how he presented to me when I examined
  

13   him and that's already several years ago, he doesn't need even a
  

14   tiny fraction of the care that she is suggesting that he will
  

15   need.
  

16       Q    Did you see with respect to frequency of care in Dr.
  

17   Seidenberg's report?
  

18       A    Sure.
  

19       Q    Okay.  For example, somebody who needs -- withdrawn.
  

20            How about fees?  Did you make any observation with
  

21   respect to fees by Dr. Seidenberg?
  

22       A    So, yes.  So, she opined that he will require enormous
  

23   amount of care every year for the rest of his life essentially,
  

24   and assigned costs to that care that were, from my experience,
  

25   dramatically inflated compared to usual and customary fees.
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 1       Q    Did you make findings about what's related to this
  

 2   accident, in terms of Dr. Seidenberg's report?
  

 3       A    Well, my opinion is that only the wrist injury is
  

 4   related to this accident, and that has healed perfectly.  There
  

 5   is no disability there and none of the other claimed injuries
  

 6   were related to this accident.
  

 7       Q    Is that an opinion to reasonable degree of medical
  

 8   certainty?
  

 9       A    Definitely.
  

10                MR. SHOWERS:  Thank you, Doctor.
  

11                THE COURT:  Before we get into further questioning,
  

12       let's take a quick bathroom break.
  

13                Jurors are excused.
  

14                COURT OFFICER:  All rise.  Jurors' exiting.
  

15                (Whereupon, the sworn jurors exit the courtroom.)
  

16                (Whereupon, an off-the-record discussion was held.)
  

17                COURT OFFICER:  All rise.  Jury is entering.
  

18                (Whereupon, the sworn jurors enter the courtroom
  

19       and take their respective seat.)
  

20                THE COURT:  Okay.  We can all take our seats.
  

21       Welcome back.
  

22                Mr. Gilroy, you are questioning the witness?
  

23                MR. GILROY:  Yes, Your Honor.
  

24                THE COURT:  You may inquire.
  

25                MR. GILROY:  Thank you.
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 1   DIRECT EXAMINATION
  

 2   BY MR. GILROY:
  

 3       Q    Good morning.  If I don't talk loud enough let me know.
  

 4   And we can always have questions repeated or read back if you
  

 5   can't hear me or have trouble understanding me, okay?
  

 6       A    Sounds good.
  

 7       Q    Doctor, you told us about your professional
  

 8   qualifications in terms of your med school and your residency
  

 9   program.
  

10            Could you tell us, are you certified by any national
  

11   boards?
  

12       A    Yes, I'm certified by both the American Board of
  

13   Orthopedic Surgeons and the American Academy of Orthopedic
  

14   Surgeons.
  

15       Q    For our understanding, can you explain what those
  

16   bodies are?  Are they government agencies or -- what are they?
  

17       A    No.  They are private agencies that are essentially
  

18   dedicated to making sure the members, practice at the highest
  

19   level of skill.
  

20       Q    And describe the process of getting board certified.
  

21       A    Sure.  So, as you are finishing residency, you take a
  

22   series of exams.  The first exam is when you finish residency.
  

23   And then the next two exams are once you are already in
  

24   practice.
  

25       Q    Pardon me for interrupting you.  You used a term
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 1   residency.  Does that means a year of being an intern after
  

 2   you're in med school?  What does that mean?
  

 3       A    No, orthopedic residency is five years.  So, the first
  

 4   year is called a internship.  Back in the day, when I was there
  

 5   a long time ago, it was a lot of general medicine and some
  

 6   specific orthopedic surgery.  Now, it's almost entirely
  

 7   orthopedic surgery.  But then the subsequent four years after
  

 8   that are entirely orthopedic surgery.
  

 9       Q    So, you spent those five years of residency at -- I
  

10   believe you said at North Shore Hospital?
  

11       A    North Shore and Long Island Jewish, back and forth.
  

12       Q    As a resident, what does that mean?  Why do they call
  

13   that a residency?
  

14       A    You are not in practice yet.  You can't function
  

15   independently.  You can't see your own patients.
  

16            But you do see all of the patients in the orthopedic
  

17   department working under the attendings, who are on their own.
  

18   So, it's sort of a long apprenticeship.
  

19       Q    Okay.  When you go to seek board certification, do you
  

20   just have to say I've been a resident for those five years?
  

21   What do you have to show them?
  

22       A    No.  So you have to pass several exams and then you
  

23   have to submit many of the surgeries, the cases that you've done
  

24   and patients you've seen in the office, and all of that gets
  

25   reviewed by a panel of orthopedic surgeon experts.
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 1            Then you have to have an oral examination where you
  

 2   stand there and they make you defend what you did, and why you
  

 3   did it for a very long time.
  

 4       Q    How long does that process last, meaning the oral exam?
  

 5       A    I've blocked it out of my head.  It's been traumatic,
  

 6   but it's several hours.
  

 7       Q    Okay.  Now, at the present time, are in private
  

 8   practice?
  

 9       A    No.  I am employed by White Plains Hospital as part of
  

10   their physicians group.
  

11       Q    I see.  Do you operate on patients at this time?
  

12       A    All time.
  

13       Q    For example, when was the last time you performed an
  

14   operation?
  

15       A    My OR days are every Monday, every Tuesday, and
  

16   occasionally on Wednesdays.  So this week, I operated Monday and
  

17   Tuesday.
  

18       Q    And were those spine surgeries?
  

19       A    Yes.
  

20       Q    Are you next in the OR next week?
  

21       A    If it weren't Memorial Day then monday.  But with this
  

22   particular case, Tuesday.
  

23       Q    With regard to the exam you performed, that exam of Mr.
  

24   Urquia, that took place on December 8th of 2021.  Is that the
  

25   only time you've ever met him?
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 1       A    Yes.
  

 2       Q    Okay.  Just to place that date in time, were you aware
  

 3   that his accident that he's bringing this case on took place on
  

 4   December 27th of 2018?
  

 5       A    Yes.
  

 6       Q    So, that would be a little -- would that be almost
  

 7   three years after his accident?
  

 8       A    Yes.
  

 9       Q    Okay.  He had also under gone two surgeries at the time
  

10   you saw him?
  

11       A    Yes.
  

12       Q    Just to place this in time.  Your exam took place about
  

13   a year after the shoulder surgery that was performed?
  

14       A    More or less, yes.
  

15       Q    And almost two years after Dr. Simela's neck surgery?
  

16       A    Correct.
  

17       Q    Okay.  Okay, did Mr. Urquia show up at your office
  

18   alone?
  

19       A    No.
  

20       Q    Who came along with him?  Was it a family member or
  

21   somebody else?
  

22       A    So, we were accompanied by a representative from an
  

23   organization called IME Watchdog.  They're essentially an
  

24   independent group whose job it is to watch me and make sure I do
  

25   my job.
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 1       Q    And what -- you used an abbreviations there.  I want to
  

 2   ask you to explain what IME means.
  

 3       A    Independent medical examination.  It means that they
  

 4   are not my patient per say.  I did not treat them when they were
  

 5   sick or injured, but I still perform the same examination that I
  

 6   would if they were my patient.
  

 7       Q    Do you know who was it -- who retained or hired that
  

 8   IME Watchdog person to accompany Mr. Urquia?
  

 9       A    I assume plaintiff's counsel.
  

10                MR. BRENNAN:  Objection.
  

11                THE COURT:  Sustained.
  

12                If you don't know, Doctor, just say I don't know.
  

13                THE WITNESS:  Okay.
  

14       A    I don't know.
  

15       Q    Okay.  Did that person take part in the exam, speak for
  

16   Mr. Urquia or anything like that?
  

17       A    No, absolutely not.  They just sit in the corner and
  

18   take notes.
  

19       Q    Okay.  And at the time that you did the exam, did Mr.
  

20   Urquia have anyone else with along with him?
  

21       A    Yes, there was also a Spanish language interpreter in
  

22   the room.
  

23       Q    I see, okay.  And was that someone he brought or was it
  

24   someone on your office staff?
  

25       A    It was not someone on my staff.
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 1       Q    Okay.  And you told us a little bit about his effort --
  

 2   the amount of effort that he exhibited during the exam.  Could
  

 3   you explain that a little bit?
  

 4       A    Well, again, we spoke about how when you are measuring
  

 5   range of motion, all you can measure is what somebody is willing
  

 6   to show you.
  

 7            In this particular case, the measurements that I
  

 8   obtained were really significantly reduced compared to normal.
  

 9   But then as I watched him move, he moved significantly more than
  

10   that.
  

11       Q    Would it be fair to say he turned his head freely?
  

12       A    For the most part, yes.
  

13       Q    And with regard to the movement of his right arm and in
  

14   particular, his right shoulder?
  

15       A    Yes.
  

16       Q    Was he -- sorry.
  

17       A    Well, I will say that he moved his neck and back more
  

18   freely then he did his shoulders, but certainly his shoulders as
  

19   well.
  

20       Q    I see, okay.  And with regard to the Lincoln Hospital
  

21   record, I think you discussed that as part of the body of
  

22   records that you reviewed, do you have a copy of that record?
  

23       A    I only have a copy of my report.
  

24       Q    Okay.
  

25                MR. GILROY:  We have the advantage of having one in
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 1       evidence.
  

 2                May I ask that it be handed up to the doctor?
  

 3                THE COURT:  Lincoln is Plaintiff's Exhibit 5.
  

 4                MR. GILROY:  Thank you.
  

 5                COURT OFFICER: (Handing).
  

 6                THE WITNESS:  Thanks.
  

 7       Q    I will give you a second to take a look at it.
  

 8       A    I'm okay.
  

 9       Q    Is that one of the records that you reviewed in
  

10   connection with your testimony here today?
  

11       A    Yes.
  

12       Q    Okay.  Now, Doctor, I'd like you to assume some facts,
  

13   okay?  I'd like you to assume that a person sustained a -- well,
  

14   had an accident that involved a jerking movement of their head
  

15   and neck backwards and forwards that was of sufficient force to
  

16   cause rupture of this cushion that you described -- the disc, at
  

17   the level of C5-6, and that it caused an extrusion or a slippage
  

18   of that disc, movement of that disc, in such a way that it
  

19   exerted pressure on an unnerved that exited the spine at that
  

20   level and that that had happened within a matter of minutes or
  

21   at most hours, before Mr. Urquia appeared at the Lincoln
  

22   Emergency Room on December 27th of 2018.
  

23            Would you anticipate that a person who had that trauma
  

24   would exhibit symptoms of pain?
  

25       A    Of course.
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 1       Q    Have you treated people who've had a similar kind of
  

 2   incident or an accident or injury like that?
  

 3       A    Absolutely, yes.
  

 4       Q    Can you describe what the typical presentation is when
  

 5   someone has had a newly ruptured disc?
  

 6       A    So, as I alluded to before, the discs themselves are
  

 7   very durable structures.  They're designed to last a real long
  

 8   time and to do a lot of work.  So, it takes a lot of force to
  

 9   injure one.
  

10            So, if there were force significant enough to cause an
  

11   acute injury of that disc, then that would be not be a subtle
  

12   event.  They would feel that.  They would complain of pain
  

13   significantly at the time that it happens, or very shortly
  

14   thereafter.
  

15            On top of, if the disc were to herniate to the point
  

16   that it touched the nerve, which they're alleging that it
  

17   essentially did, then you would feel pain or have symptoms along
  

18   the pathway of that nerve as well.
  

19            In this particular case, he did not complain of neck
  

20   pain, and he did not complain of any symptoms that could be
  

21   associated with pressure on a nerve from that disc.
  

22       Q    Now, he returned to Lincoln Hospital, and that's why I
  

23   asked you to took a look at the record in case you needed to
  

24   refer.
  

25            But he returned to Lincoln Hospital a little over a
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 1   week later on January 8th; is that fair?
  

 2       A    Yes.
  

 3       Q    Okay.  And when he returned to Lincoln Hospital a week
  

 4   later, did the staff record that he made any complaints
  

 5   whatsoever with regard to his neck?
  

 6       A    It appears that he went back to the hospital for the
  

 7   purpose of having the sutures removed from his hand and based on
  

 8   what I see here, he offered no complaints of neck pain.
  

 9       Q    Okay.  Did Mr. Urquia return to Lincoln Hospital again
  

10   after that visit on January 8th, about a week after his
  

11   accident?
  

12       A    January 19th.
  

13       Q    At that point, were there any complaints that he made
  

14   with respect to his neck?
  

15       A    Again, it appears he went back for wound care to his
  

16   wrist and made no complaints of neck pain.
  

17       Q    Doctor, with regard to a rotator cuff tear, I think
  

18   that's been discussed here already.  You are aware that Mr.
  

19   Urquia is alleging that he sustained a torn rotator cuff in an
  

20   accident on a construction site on December 27th of 2018,
  

21   correct?
  

22       A    I believe he alleged it was a torn labrum.
  

23       Q    Okay.  Is that part of the rotator cuff?  Can you
  

24   educate us on that?
  

25       A    It's actually not part of the rotator cuff.
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 1       Q    What's the labrum?
  

 2       A    So, the labrum is essentially a cartilage that makes
  

 3   the socket deeper.  So, the shoulder is a ball and a socket.
  

 4   The bone itself is very flat.  It's actually a pretty bad
  

 5   design.
  

 6            So, over time, a piece of cartilage in the shape of a
  

 7   cup has been developed so that the ball can fit deeper into that
  

 8   socket.  And that's the shoulder joint.
  

 9            That piece of cartilage is the labrum.  The rotator
  

10   cuff are the muscles that come over this and allow the arm to
  

11   move.  (Indicating).
  

12       Q    And Doctor, I'd ask you to assume that someone
  

13   sustained an acute, meaning recent on offset labral tear, and
  

14   they presented to Lincoln Hospital on the date that this
  

15   occurred.
  

16       A    Yes.
  

17       Q    Would you expect that that would be something that
  

18   would produce pain and discomfort?
  

19       A    Acute labral tears are very painful.  I had one.
  

20       Q    Okay.  And with regard to the labral tear, is there any
  

21   evidence in the Lincoln Hospital record that he made a complaint
  

22   with respect to his shoulder?
  

23       A    No evidence.
  

24       Q    Okay.  And Doctor, you've talked a little about his
  

25   left knee as well.  I think -- you described a condition.  I
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 1   think it's a -- I'll have to ask you to tell us what the medical
  

 2   term was for that problem.
  

 3       A    Chondromalacia.
  

 4       Q    Can you tell us what that word means?
  

 5       A    It just means wear and tear of the cartilage.  Chondro
  

 6   is Latin for cartilage.
  

 7       Q    You told us early on in your testimony, you told us
  

 8   about -- we're born with all -- I think you said the machine is
  

 9   all there.  People do change of course, as they grow older.
  

10   You've talked about degeneration as well.
  

11       A    Yes.
  

12       Q    What tissue or part of the body are you talking about
  

13   when you talk about degeneration?  Is it bones or blood vessels
  

14   or --
  

15       A    It's typically cartilage.  The ends of each of our
  

16   bones where there's a joint -- in other words, at the end of any
  

17   moving surface, there's a smooth covering like on a nonstick
  

18   pan.  That smooth covering is cartilage.
  

19            So, the body is not designed to have bone rub up
  

20   against bone.  That would be painful, as you could imagine.
  

21   Imagine something hard rubbing against something hard.
  

22            So, each of the bones are kept with a softer but yet
  

23   still durable material called cartilage.
  

24            We have a certain amount of cartilage that we are
  

25   given, so to speak, to last us a lifetime.  Some people, it
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 1   wears down faster; some people it wears down slower.
  

 2       Q    I see.  You talked about evidence of degeneration or
  

 3   degenerative disease that you saw in some of the X-ray, and MRI,
  

 4   and other studies that you looked at in order to prepare for
  

 5   testifying.  Do these show degeneration of the cartilage in Mr.
  

 6   Urquia?
  

 7       A    Yes.
  

 8       Q    Is cartilage something that grows back?
  

 9       A    No.
  

10       Q    Is cartilage -- or can cartilage be damaged by
  

11   repetitive stress?
  

12       A    Certainly.
  

13       Q    Now, you talked a little about literature that exists
  

14   -- medical literature, I assume, regarding sports injuries and
  

15   in particular, injuries that soccer players do experience.
  

16       A    Yes.
  

17       Q    Can could you describe what that is?
  

18       A    Well, so soccer players frequently use their heads to
  

19   bang the ball, and there there's a phenomenon whereby frequent
  

20   head butting the ball, causes a lot of force to be distributed
  

21   through the spine, and has been known to accelerate the rate of
  

22   degeneration of the cervical spine in some people.
  

23       Q    You mentioned a condition called spondylosis.  Could
  

24   you explain what that is?
  

25       A    Sure.  Spondylosis is a change in the appearance of the
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 1   ends of those bones as the cartilage wears down, the body is
  

 2   always changing, it's always healing.  It's very dynamic.
  

 3            So if the body senses that the protection, the
  

 4   cartilage, is thinning, it does things to try to protect itself.
  

 5            One of the first things the body does is deposit extra
  

 6   bone at the end of whichever bone is showing that degeneration.
  

 7   And that extra bone causes prominences that we can see on X-rays
  

 8   called osteophytes.  That osteophytes reflects the thinning of
  

 9   the cartilage and more forces going through that bone then were
  

10   meant to be, because the cartilage is not robust as it once was.
  

11            That process, when you see it on X-ray, could be
  

12   labeled spondylosis.  So, that way don't have to say so many
  

13   words like I just did.
  

14       Q    Okay.  Did the radiologist see spondylosis?
  

15       A    Yes, they reported it.
  

16       Q    At C5-C6?
  

17       A    Yes.
  

18       Q    Those are two of those neck bones that you described to
  

19   us earlier, correct?
  

20       A    Yes.
  

21       Q    And that's the level of his neck that Mr. Urquia
  

22   underwent surgery to; is that correct?
  

23       A    Yes.
  

24                MR. GILROY:  Thank you, Doctor.
  

25                THE COURT:  Mr. Brennan, cross?
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 1                MR. BRENNAN:  Yes.
  

 2   CROSS-EXAMINATION
  

 3   BY MR. BRENNAN:
  

 4       Q    Good morning, Dr. Brandoff.
  

 5       A    Morning, Mr. Brennan.
  

 6       Q    Aside from this morning, you and I have never met this
  

 7   morning; is that right?
  

 8       A    Not that I know.
  

 9       Q    Okay.  You told us on one of those two direct
  

10   examinations that taking a history of a patient is particularly
  

11   important, right?
  

12       A    Yes.
  

13       Q    Part of the importance of taking a history is to learn
  

14   about potential causes of an injury, right?
  

15       A    Yes.  It puts everything into context.
  

16       Q    And you had met with my client after you were retained
  

17   by the defendants, correct?
  

18       A    Yes.
  

19       Q    Otherwise, you would not have met with my client in any
  

20   physician's capacity, if it weren't for the defendants hiring
  

21   you to examine him; is that right?
  

22       A    Unless he sought consultation with me, otherwise then
  

23   no.
  

24       Q    Right.  You are aware that he did seek consultations
  

25   with spine surgeons, correct?
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 1       A    Yes.
  

 2       Q    More than one, correct?
  

 3       A    I believe so, yes.
  

 4       Q    Yeah.  Okay.  Those were included in the records you
  

 5   were given, the other spine surgeon he consulted with,
  

 6   Dr. Mecagno?
  

 7       A    Yes.
  

 8       Q    So, did you review those records before you met with my
  

 9   client to perform that physical examination in December of 2021?
  

10       A    I don't remember if it was before or after.
  

11       Q    Well, how long have you been doing these kinds of IMEs?
  

12       A    Seven or eight years.
  

13       Q    And how many do you do in a given month?
  

14       A    Every month is variable.  Some months, two or three.
  

15   Some months, seven or eight.
  

16       Q    Has that been the variation consistently for the last
  

17   seven or eight years?
  

18       A    I would say.
  

19       Q    Do you have a general practice as to whether you look
  

20   at the medical records and the other items you were given before
  

21   you examine the patient, or do you not have kind of a standing
  

22   practice in that area?
  

23       A    I'd say more often then than not, I examine them and
  

24   then review the records; however, sometimes I examine the
  

25   records first.
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 1       Q    Do you ever speak to the defense attorneys who have
  

 2   hired you before you examine the patient?
  

 3       A    Rarely.
  

 4       Q    But sometimes?
  

 5       A    Sure.
  

 6       Q    Did you do that in this case?
  

 7       A    I don't recall.
  

 8       Q    Would there be anything that you would have had, maybe
  

 9   e-mails or notes that would reflect whether you had a
  

10   conversation with the defendants before you examined my client?
  

11       A    If I don't recall, then I can't recall.
  

12       Q    Okay.  But do you take notes like that if you have a
  

13   conversation with the defense attorney about a plaintiff in a
  

14   lawsuit before you examine them?
  

15       A    Some times.
  

16       Q    Where would you keep them?
  

17       A    I would probably keep them on my desk until I did the
  

18   exam.
  

19       Q    What would you do with them after you performed the
  

20   examination?
  

21       A    I would probably -- I don't know, either file it or
  

22   destroy it.
  

23       Q    Okay.  What did you bring with you to Court here today?
  

24       A    My reports.
  

25       Q    The three that you testified about on direct
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 1   examination?
  

 2       A    Yes.
  

 3       Q    The materials that you were provided, where are they?
  

 4       A    They're digital, online somewhere, in a link.
  

 5       Q    When was the last time you looked at them?
  

 6       A    I reviewed several of them years ago and some of them
  

 7   recently.
  

 8       Q    What records did you review recently?  Are those the
  

 9   ones you testified to in the report you prepared this past
  

10   March?
  

11       A    I don't understand your question.
  

12       Q    You were preparing another report this March, correct?
  

13       A    Yes.
  

14       Q    When you say recently, are those the records you're
  

15   referring to?  Or have you looked at records more recently --
  

16   did you review medical records more recently then March of 2025?
  

17       A    I reviewed the radiology that I previously reviewed as
  

18   recently as yesterday.  I don't recall when I reviewed the rest
  

19   of the records.
  

20       Q    Okay.  You were given more than just medical records to
  

21   conduct the examination of my client, correct?
  

22       A    Yes.
  

23       Q    That included deposition testimony given by my client,
  

24   correct?
  

25       A    Yes.
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 1       Q    Multiple days of testimony, right?
  

 2       A    Three, that I can recall.
  

 3       Q    Right.  So, whether you reviewed and before you
  

 4   examined my client or after you examined him, can you tell the
  

 5   jury what's your understanding of how the accident occurred?
  

 6       A    Sure.  Mr. Urquia was halfway up a ladder when debris
  

 7   started to fall.  The ladder tipped backwards.  As he was
  

 8   falling, a piece of debris struck him on his hand and wrist and
  

 9   he fell into a beam or pole which was behind him, but did not
  

10   fall to the ground.
  

11       Q    Didn't he also tell you and didn't you see in his
  

12   deposition that he said that beams also struck his head,
  

13   knocking his helmet to the ground?
  

14       A    I can look and see what he told me.
  

15       Q    Why don't you check out page three of your initial
  

16   report.
  

17       A    On page two, which is where I write the history of
  

18   injury, he told me that while standing halfway up a ladder,
  

19   several wooden metal beams fell from the ceiling and struck him
  

20   and the ladder.
  

21       Q    So, that was based on your interview with him in
  

22   December of 2021?
  

23       A    Yes.
  

24       Q    Okay.  But you had also read his deposition testimony,
  

25   correct?
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 1       A    Yes.
  

 2       Q    Okay.  Did you take into account the description of the
  

 3   accident in that testimony as well?
  

 4       A    My obligation on that day was to relay what he told me
  

 5   in a history of injury.
  

 6       Q    Later on in the review of records, you note what he
  

 7   testified to in his deposition --
  

 8       A    Okay.
  

 9       Q    Page three, didn't you note that he also said that the
  

10   beams may have struck his head, knocking his helmet to the
  

11   ground?
  

12       A    Okay, yes.
  

13       Q    What information did you have at any point about --
  

14   withdrawn.
  

15            Didn't you also see in that deposition that he
  

16   estimated about three or four metal beams fell down on to him?
  

17       A    Sure.  But a deposition is just what he subjectively
  

18   reports to you on that day.  It doesn't necessarily reflect what
  

19   did or didn't happen.
  

20       Q    Okay.  But you told us the importance of a history,
  

21   right?
  

22       A    For sure.
  

23       Q    And you didn't speak to anybody else about how this
  

24   accident occurred, did you?
  

25       A    Right.
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 1       Q    Okay.  So, weren't you aware that he had testified that
  

 2   three or four metal beams had come down on to his body,
  

 3   including his head?
  

 4       A    He testified to you, but he didn't tell that to me.
  

 5       Q    You read it?
  

 6       A    But my obligation was to relay what he told me on that
  

 7   day.
  

 8       Q    What he told you on that day was that metal beams came
  

 9   down from the ceiling and hit him, correct?
  

10       A    On the wrist.
  

11       Q    No.  You said just metal beams fell from the ceiling
  

12   and struck him and the ladder.  That's what you wrote in your
  

13   report, isn't that right, Doctor?
  

14       A    And then the next sentence?
  

15       Q    He states that the ladder tips and he fell into a
  

16   concrete beam.
  

17       A    Okay.
  

18       Q    He reports that one of the falling objects hit him on
  

19   wrist.
  

20       A    Yes.
  

21       Q    But we are talking about multiple falling objects,
  

22   aren't we, Doctor?
  

23       A    Yes.
  

24       Q    Which you chose to refer to as debris to this jury on
  

25   your direct testimony.  Do you remember that?
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 1       A    Sure.
  

 2       Q    But we are not talking about debris.  We are talking
  

 3   about metal beams, aren't we?
  

 4       A    Okay.
  

 5       Q    And you're aware that they're estimated to have been
  

 6   five to eight feet in length?  You're aware of that?
  

 7       A    Sure.
  

 8       Q    You're also aware that they're estimated to weighed
  

 9   about 20 to 30 pounds a piece?  Are you aware of that?
  

10       A    Sure.
  

11       Q    Did you take any of that into consideration when
  

12   forming your conclusions in this report?
  

13       A    100%.
  

14       Q    Now, you didn't note the weight or the length of those
  

15   beams in your report -- in all three of them, did you?
  

16       A    Correct.
  

17       Q    Why not?
  

18       A    It's not relevant.
  

19       Q    Why not?
  

20       A    Because they didn't injure him.
  

21       Q    That's your assumption, correct?
  

22       A    Not an assumption.  It's my conclusion.
  

23       Q    Okay.  Well, they did injure him, didn't they?
  

24       A    They injured his wrist.
  

25       Q    Okay.  But you didn't talk about any other body part,
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 1   other than the wrist, in terms of what the beams struck, did
  

 2   you?
  

 3       A    And neither did he on the day that it happened, or to
  

 4   me on the day of the exam.
  

 5       Q    Again, page two of your report, metal beams, plural,
  

 6   fell on him.  That's what you wrote.  And that's because that's
  

 7   what he told you, right?
  

 8       A    I've already read what I wrote.  Metal beams fell and
  

 9   struck him on the wrist.  He had every opportunity to tell me
  

10   anything that could have happened.  That's what he chose to tell
  

11   me.
  

12       Q    No.  What you wrote is that metal beams -- he told you
  

13   metal beams fell from the ceiling and struck him and the ladder,
  

14   and that one of them struck his wrist, right?
  

15       A    Sure.
  

16       Q    Okay.  Did you see any photographs of the injuries that
  

17   Mr. Urquia sustained to that wrist?
  

18       A    I don't recall if I did.
  

19       Q    Okay.  Do you want to?
  

20       A    I'll look at whatever you put before me.
  

21       Q    Well, didn't you note in your report that you weren't
  

22   even sure if the TFCC injury was traumatic in nature?
  

23       A    Correct.
  

24       Q    So, you're not even sure if that injury was caused by
  

25   this accident?
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 1       A    The TFCC, correct.
  

 2       Q    From your review of his testimony, you're aware that
  

 3   the laceration to Mr. Urquia's hand occurred through three
  

 4   layers of gloves.  You're aware of that, right?
  

 5       A    Sure.
  

 6       Q    And he also told you that in your examination, didn't
  

 7   he?
  

 8       A    I don't recall if he told me that he was wearing three
  

 9   layers of blood, no.
  

10       Q    He did tell you that he bled profusely at the scene
  

11   following the accident, didn't he?
  

12       A    I don't recall if he told me that.
  

13       Q    But you saw that in the records that you reviewed,
  

14   didn't you?
  

15       A    I don't recall.
  

16       Q    Well, you reviewed Dr. Abramov's records, right?
  

17       A    Yes.
  

18       Q    That's Interventional Medicine and Rehabilitation PC?
  

19       A    Sure.
  

20                MR. BRENNAN:  Can that record be shown to the
  

21       witness, I think that's number six.
  

22                THE COURT:  Abramov is six.
  

23                COURT OFFICER:  (Handing).
  

24       Q    When you have an opportunity, just turn to the first
  

25   recorded interaction with Dr. Abramov on January 8, 2019.
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 1       A    I'm there.
  

 2       Q    Now, this is a document that you reviewed before you
  

 3   prepared this report, correct -- any report?
  

 4       A    Yup.
  

 5       Q    You're aware that Mr. Urquia told Dr. Abramov that he
  

 6   had bled so much he was freaking out.  You said that back to him
  

 7   on January 8, 2019, right?
  

 8       A    Yup.
  

 9       Q    Okay.  And that blood was gushing out of his arm,
  

10   right?
  

11       A    That's what he told another doctor, and that's what
  

12   that other doctor wrote.
  

13       Q    You just don't believe it?
  

14       A    I -- it's not what he told me.
  

15       Q    So, you're aware that there was somebody in the room
  

16   with you when you were examining my client, right?
  

17       A    Two other people.
  

18       Q    One of them was there as you had talked about to make
  

19   sure you do your job correctly, right?
  

20       A    Yes.
  

21       Q    Didn't you ask Mr. Urquia if he lost consciousness?
  

22       A    I'm sure that I did.
  

23       Q    And he told you that he did not, right?
  

24       A    I could look back but if you say so, then no.
  

25       Q    Did you ask him what body parts he injured in the
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 1   accident?
  

 2       A    Of course.
  

 3       Q    He told you that he injured his right hand, correct?
  

 4       A    Incidentally, he told me that he did suffer a loss of
  

 5   consciousness and sustained a laceration to his wrist, which was
  

 6   bleeding.
  

 7       Q    Did he tell you that he nearly passed out?  Not that he
  

 8   loss consciousness but that he nearly passed out?
  

 9       A    I don't recall if he told me that, but I don't have
  

10   that documented.  I do have the bleeding documented.
  

11       Q    Okay.
  

12       A    But Counselor --
  

13       Q    There's no question.
  

14                THE COURT:  You have to wait for him to ask a
  

15       question, Doctor.
  

16                THE WITNESS:  Sure.
  

17                THE COURT:  Thank you.
  

18       Q    Now, you did examine my client back in December of '21,
  

19   correct?
  

20       A    Yes.
  

21       Q    He was not your patient in any capacity, right?
  

22       A    Correct.
  

23       Q    But you were asked by the defendants to draw
  

24   conclusions about what injuries he may or may not have sustained
  

25   from the accident of December 27th of 2018, correct?
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 1       A    Yes.
  

 2       Q    You knew you were preparing a report on behalf of the
  

 3   defendants, correct?
  

 4       A    I don't know what you mean when you say on behalf of
  

 5   the defendants.
  

 6       Q    They hired you, right?
  

 7       A    Yes.
  

 8       Q    You knew they were defense attorneys in a lawsuit,
  

 9   correct?
  

10       A    Yes.
  

11       Q    You had to prepare a report for them?
  

12       A    Yes.
  

13       Q    One of the interesting things you told us on direct
  

14   examination is that in your regular practice, you don't trust
  

15   anybody to look at films.  Do you remember testifying to that on
  

16   direct examination?
  

17       A    So, what I said was is I don't trust anybody when it
  

18   comes to interpreting the films, if I am going to then perform
  

19   surgery on somebody.
  

20       Q    Right.  If you make a determination about the necessity
  

21   for a surgery or particular types of treatment, you yourself
  

22   need to look at the films, right?
  

23       A    Yes.
  

24       Q    You actually said, I need to see with my own eyes.  I
  

25   don't trust anyone.  That was your testimony, right?
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 1       A    Yes.
  

 2       Q    Yet, you made conclusions in your December of 2021
  

 3   report without having looked at a single film at that time,
  

 4   right?
  

 5       A    That's what I had.
  

 6       Q    Right.  And could you have asked for the films, right,
  

 7   before you prepared your report?
  

 8       A    I don't recall if they were available to me or not at
  

 9   the time but --
  

10       Q    You knew they existed?
  

11       A    Well, then I did ask for them and incorporated them
  

12   into a subsequent report.
  

13       Q    Okay.  But you made conclusions without the films?  Yes
  

14   or no.
  

15       A    Yes.
  

16       Q    Before you had an opportunity to look at films, you
  

17   were aware a radiologist had determined there was a herniated
  

18   disc at the C5-C6 of level of Mr. Urquia, correct?
  

19       A    Sure.
  

20       Q    And you agree there was a herniation present, correct?
  

21       A    Barely.
  

22       Q    Barely means yes though, right?
  

23       A    It means it barely qualifies.  Essentially, no.
  

24   There's no herniated disc there.
  

25       Q    Is it barely or is it no, Doctor?
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 1       A    The C5-6 level looks know different to me than the
  

 2   other levels.  But to be consistent with the radiologist, we
  

 3   will say that there is a central to left-sided herniated disc
  

 4   that does not put pressure on any of the nerve elements.
  

 5       Q    You're also aware that Dr. Simela reviewed the same
  

 6   film study and reached and determined there was a herniation at
  

 7   the C5-6 level?
  

 8       A    Yes.
  

 9       Q    You're also aware that the other spine surgeon, Dr.
  

10   Mecagno, reviewed that same film study and determined there was
  

11   a herniation at the C5-6 level?
  

12       A    I don't know if he reviewed the films or the report,
  

13   but I know he also said there was a herniation at the C5-6
  

14   level.
  

15                MR. BRENNAN:  Your Honor, which is Dr. Macagno's
  

16       report?
  

17                THE COURT:  Plaintiff's Exhibit 12.
  

18                MR. BRENNAN:  Can that be shown to the witness?
  

19                THE COURT:  Yes.
  

20                COURT OFFICER: (Handing).
  

21                THE COURT:  Twelve has been handed to the witness,
  

22       Counsel.
  

23       Q    Do you see on page one of Dr. Macagno's office record?
  

24       A    Yes.  It appears that he reviewed the films, yes.
  

25       Q    And you reviewed that record as well, correct?
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 1       A    I did.
  

 2       Q    And that's a doctor who's actually treating Mr. Urquia,
  

 3   correct?
  

 4       A    I don't know how many times Dr. Macagno actually saw
  

 5   him but yes.
  

 6       Q    Regardless of how many times Dr. Macagno saw Mr.
  

 7   Urquia, he was a treating physician, correct?
  

 8       A    Yes.
  

 9       Q    And he made a determination when he reviewed the film
  

10   that Mr. Urquia had a herniation at the C5-6 level, correct?
  

11       A    Yes.
  

12       Q    He also made a determination that he had another
  

13   herniation in his lumbar spine at the L5-S1, correct?
  

14       A    Yes.
  

15       Q    When he examined my client, he also made the
  

16   determination that there were neurological findings, correct?
  

17            Look at page two of that examination from May 28, 2019.
  

18       A    Yes, he did.
  

19       Q    When he examined him, he found that there was a
  

20   positive Spurling sign, right?
  

21       A    Yup.
  

22       Q    What does that mean?
  

23       A    So, as I referred to before, a Spurling sign is when
  

24   you ask somebody to extend their neck backwards and turn it to
  

25   the side.  And what that does is it makes the foramen, the hole
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 1   that the nerve travels through, a tiny bit smaller.
  

 2            If there's is an inflammation of a nerve on that side,
  

 3   it would cause shooting pain down the arm.
  

 4       Q    In fact, he did have pain upon the Spurling's test,
  

 5   correct?
  

 6       A    Yes and no.  It doesn't specify on which side so it's
  

 7   not really a valid statement.  It just says, Spurling's
  

 8   positive.
  

 9       Q    Okay.  He also notes paresthesias, right?
  

10       A    Yes.
  

11       Q    Which is weakness, correct, Doctor?
  

12       A    No.
  

13       Q    Okay.  What does it mean?
  

14       A    Diminished sensation.
  

15       Q    Okay.  And that was positive also?  That's another
  

16   neurological finding he found back in May of 2019, correct?
  

17       A    So, it's a subjective finding because you can't really
  

18   know what somebody feels.  And once again, it's on the right
  

19   side, different from where the disc herniation is.
  

20       Q    I am just asking if that is a neurological finding and
  

21   whether he found it?
  

22       A    He documented it, yes.
  

23       Q    But you made sure to emphasize that that's a subjective
  

24   finding, right, Doctor?
  

25       A    For sure.
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 1       Q    Would you consider an EMG, a needle study test, to be a
  

 2   subject or an objective finding?
  

 3       A    So, it actually can be both because it is very
  

 4   technician dependant.
  

 5       Q    Okay.  You did review records of a neurologist who was
  

 6   treating my client, correct?
  

 7       A    Yes, Dr. Hauskenecht.
  

 8       Q    Right.  And you actually reviewed records that included
  

 9   EMG testing of my client on multiple occasions, right?
  

10       A    Yup.
  

11       Q    And that needle testing study found that he had
  

12   right-sided neuropathy, correct?  Yes or no.
  

13       A    No.
  

14       Q    It was found that he had neurological clinical findings
  

15   at the C5-6 level?  Yes or no.
  

16       A    The findings were suggestive but not diagnostic of
  

17   radiculopathy on the right side, which is different from where
  

18   the disc herniation is.
  

19            And also, Dr. Hauskenecht, who is a board certified
  

20   neurologist, did not find any neurological deficits to correlate
  

21   to Dr. Macagno.
  

22       Q    Let's look at Dr. Hauskenecht's records.
  

23            When was the last time you looked at those?
  

24       A    I don't call.
  

25                THE COURT:  That's plaintiff's 10.
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 1                MR. BRENNAN:  Thanks.
  

 2                COURT OFFICER: (Handing).
  

 3       Q    Those are also hopefully in chronological order,
  

 4   Doctor.  So, if you could, look at the initial neurological exam
  

 5   from February 14 of 2019.  Just let me know when you're there.
  

 6       A    I'm there.
  

 7       Q    First of all, in the history there, my client reported
  

 8   to Dr. Hauskenecht that metal beams fell over his body, didn't
  

 9   he?
  

10       A    Yup.
  

11       Q    And that in addition to other injuries, he did sustain
  

12   a laceration to his hand, correct?
  

13       A    Yes.
  

14       Q    He was complaining of a certain number of issues,
  

15   including radiating pain, wasn't he?
  

16       A    Yes.
  

17       Q    Those are neurological findings, right?
  

18       A    Could be, but not necessarily.
  

19       Q    They could be, and you would say the report of a
  

20   radiating pain would be subjective, right, not one of those
  

21   objective findings?
  

22       A    By definition, pain is what we use as an example of
  

23   subjective, so yes.
  

24       Q    And actually, at that very first visit, Dr. Hauskenecht
  

25   did that needle test study, didn't he?
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 1       A    Yes.
  

 2       Q    He was already -- also noting that Mr. Urquia may be a
  

 3   candidate for surgical intervention to that disc level, C5-6,
  

 4   wasn't he?
  

 5       A    I don't know where it says that.
  

 6       Q    Okay.  Let's look ahead to March 22nd of 2019.
  

 7       A    Is that the next visit?
  

 8       Q    It should be.
  

 9       A    Okay, I think I'm with you.  Yes.
  

10       Q    You emphasized that all of Mr. Urquia's complaints that
  

11   you let the jury know about have all been to the right side.  Do
  

12   you remember that testimony?
  

13       A    With respect to the those findings, they were on the
  

14   right arm, yes.
  

15       Q    But you've only emphasized any complaints Mr. Urquia
  

16   has ever made to the right-hand side of his body.  Would that be
  

17   fair to say?
  

18       A    With respect to Dr. -- the doctor's reason for
  

19   performing surgery only, then yes.
  

20       Q    But on March 22nd of 2019, my client was complaining
  

21   about numbness in both of his hands to his neurologist, wasn't
  

22   he -- sorry -- weakness in his arms and hands?  Pardon me.
  

23       A    Right.  So, he subjectively complained of that, but
  

24   it's not demonstrated in the physical examination.
  

25       Q    Well, didn't Dr. Hauskenecht say -- he made a
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 1   recommendation for steroid injections at that point, didn't he?
  

 2            Is that what Dr. Hauskenecht recommended?
  

 3            I'm just talking about that March 22, 2019, visit.
  

 4       A    I see he recommending an oral anti-inflammatory, he
  

 5   reviewed an MRI and EMGs.  I don't see him suggesting --
  

 6       Q    Did he suggest a course of epidural steroid injections?
  

 7       A    I don't see that.  I'm sorry.
  

 8                MR. BRENNAN:  Officer, can I point you in the right
  

 9       direction?
  

10                THE COURT:  Mr. Brennan, if you want to approach,
  

11       you can do that.
  

12                MR. BRENNAN:  Sure.  I just don't want to cross any
  

13       boundaries.
  

14                THE COURT:  It's fine.
  

15                MR. BRENNAN:  Right here.  That paragraph right
  

16       here.  (Indicating).
  

17       A    Yes.
  

18       Q    Dr. Hauskenecht, as early of March of 2019, about three
  

19   months after the accident, was recommending steroid injections,
  

20   correct?
  

21       A    Yes.
  

22       Q    For the disc herniation and the associated symptoms, as
  

23   he saw it, correct?
  

24       A    Yes.
  

25       Q    And you actually read those records, right?
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 1       A    I did.
  

 2       Q    You didn't put that in your report though, did you?
  

 3       A    I don't recall if I did or I didn't.
  

 4       Q    Dr. Hauskenecht was already noting that if those
  

 5   steroid injections were unsuccessful, that Mr. Urquia would be a
  

 6   candidate for decompressive surgery, correct?
  

 7       A    Sure, but he's not a surgeon.
  

 8       Q    Okay.  But that was what Dr. Hauskenecht was
  

 9   considering?
  

10       A    Sure.
  

11       Q    He actually recommended that he follow with a spinal
  

12   surgeon, right?
  

13       A    Yes.
  

14       Q    Did you note anywhere in your records the -- in your
  

15   reports rather, the epidural steroid injections that my client
  

16   underwent?
  

17       A    I am sure that I did, but I don't recall off --
  

18       Q    All right, let me ask you this.
  

19            When you are treating one of your own patients, one
  

20   thing you do is you make sure you look at films before making
  

21   conclusions, right?
  

22       A    For sure.
  

23       Q    Okay.  Do you also recommend a conservative course of
  

24   treatment in most situations?
  

25       A    I'm known for that, yes.
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 1       Q    And conservative treatment would be considered
  

 2   something like physical therapy, right?
  

 3       A    Yes.
  

 4       Q    Regular physical therapy?
  

 5       A    Yes.
  

 6       Q    You're aware of how often my client was going to
  

 7   physical therapy?
  

 8       A    Off the top of my head, no, but I'm sure that he went a
  

 9   lot.
  

10       Q    Do you know when he started to go to physical therapy?
  

11       A    Please tell me.
  

12       Q    The first day he met with Dr. Abramov.  You just had
  

13   those records in your hand.  January 8th of 2019.
  

14       A    Okay.
  

15       Q    You'll take my word for it?
  

16       A    I will.
  

17       Q    Okay.  Conservative therapy would also include pain
  

18   management potentially, correct?
  

19       A    Under certain circumstances, yes.
  

20       Q    So, that would be -- with some of your patients who
  

21   have similar injuries like Mr. Urquia, you would consider pain
  

22   management as a course of treatment, correct?
  

23       A    Sure.
  

24       Q    And that's what occurred in this case, right?
  

25       A    Yup.
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 1       Q    And you're aware that the pain management intervention,
  

 2   the steroid injections didn't provide much lasting relief,
  

 3   correct?
  

 4       A    Yes.
  

 5       Q    Granted, just subjective.  Reports of pain are
  

 6   subjective.  But are you aware Mr. Urquia said that it didn't
  

 7   really provide lasting relief, right?
  

 8       A    Yup.
  

 9       Q    When you have your patient who's got these kinds of
  

10   complaints and this failed conservative treatment, what would be
  

11   the next step that you would consider at that time?
  

12       A    It depends.
  

13       Q    Right.  But one of those steps might be surgery, right?
  

14       A    Again, it depends.
  

15       Q    It depends, does that include the option potentially of
  

16   surgery?
  

17       A    Under certain circumstances.
  

18       Q    That was what was recommended by Dr. Macagno, right?
  

19       A    Yes.
  

20       Q    And also recommended by Dr. Simela, correct?
  

21       A    Yes.
  

22       Q    Now, you're not telling the jury that Mr. Urquia didn't
  

23   need the neck surgery, are you?
  

24       A    He didn't need the neck surgery to treat any injury
  

25   that he sustained from this accident.
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 1       Q    Okay.  But there's some parsing of words there, Doctor.
  

 2   I want to make sure it's clear.
  

 3            You are not telling this jury that Mr. Urquia didn't
  

 4   need the neck surgery, are you?
  

 5       A    Well, it's a complicated answer.
  

 6       Q    You're saying he didn't sustain a neck injury in this
  

 7   case, right?
  

 8       A    Correct.
  

 9       Q    Okay.  But you're not saying he didn't need a neck
  

10   surgery at all after failed conservative treatment, after
  

11   positive EMGs, after herniation readings by every treating
  

12   doctor he had, are you?
  

13                MR. SHOWERS:  Your Honor, it's a very compound
  

14       question.
  

15                THE COURT:  I'm going to overrule the objection.
  

16       A    So, based on the fact that there was a lack of
  

17   correlation between his symptoms, his neurological deficits
  

18   which were not consistently documented by all providers but
  

19   documented by some providers, his electrodiagnostic studies, and
  

20   his MRI imaging studies -- so basically, all of those things
  

21   pointed east and he pointed west.
  

22            Based on the fact there was a lack of correlation
  

23   between those things, then surgery was not required.  But if you
  

24   ask me was there degeneration of that level, I would say yes.
  

25            And there are certain surgeons who may undertake
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 1   surgery under that condition.
  

 2       Q    Okay.  So I think it's fair to say though that you are
  

 3   not saying he didn't need the surgery.  You're just saying that
  

 4   he didn't need it for this accident?
  

 5       A    Correct.
  

 6       Q    You keep talking about degeneration, right?
  

 7       A    Yes.
  

 8       Q    Did you look at one film study taken of my client's
  

 9   neck before -- that was taken before December 27th of 2018?
  

10       A    I don't believe I was provided any.
  

11       Q    Would it surprise you to learn that they don't exist?
  

12       A    Sorry?
  

13       Q    Would it surprise you to learn that no such films
  

14   exist?
  

15       A    No.
  

16       Q    Right.  You're aware that Mr. Urquia had been working
  

17   steadily in construction industry for many years before December
  

18   27th of 2018 right?
  

19       A    Yes.
  

20       Q    You read that in his deposition, right?
  

21       A    Yes.
  

22       Q    Did you ask him that at the examination?
  

23       A    I did ask him his work history, yes.
  

24       Q    And also, his prior past medical history, didn't you?
  

25       A    Yes.
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 1       Q    And he told you that he never hurt his neck before
  

 2   December 27, 2018?
  

 3       A    That's what he told me.
  

 4       Q    That he had no symptoms related to his neck prior to
  

 5   December 27th of 2018, right?
  

 6       A    That's what he said.
  

 7       Q    Same question for his right shoulder, correct?
  

 8       A    Right.
  

 9       Q    No symptoms, no complaints, right?
  

10       A    Correct.
  

11       Q    But he was working regularly in the field of
  

12   construction?
  

13       A    Yes.
  

14       Q    Do you know what kind of work he was doing?
  

15       A    Not sure.
  

16       Q    Well, you read how accident occurred, right?  You read
  

17   those deposition transcripts, didn't you?
  

18       A    Sure.  Whatever it was involved him being on a ladder.
  

19       Q    Reaching up overhead, right?
  

20       A    Yes.
  

21       Q    Dealing with beams 20 to 30 pounds each?
  

22       A    Yes.
  

23       Q    By the way, how high were those beams when they fell?
  

24       A    Not sure.
  

25       Q    You did know though, right?
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 1       A    I can't recall what I knew and what I didn't know.  But
  

 2   at the moment, I don't know.
  

 3       Q    You didn't put it in your report how far those beams
  

 4   fell, did you?
  

 5       A    Nope.
  

 6       Q    It's not important to you, right?
  

 7       A    Based on the injuries, no.
  

 8       Q    Now, you primarily perform spine surgeries in your
  

 9   current practice, right?
  

10       A    Yes.
  

11       Q    I think you told us that you've operated orthopedically
  

12   to all body parts, right?
  

13       A    Yes.
  

14       Q    Have you ever performed one those TFCC repairs?
  

15       A    I am sure many years ago I have, yes.
  

16       Q    You're aware that Mr. Urquia's orthopedic shoulder
  

17   surgeon had recommended a TFCC repair in this case, right?
  

18       A    Yes.
  

19       Q    I don't think it provided us an opinion as to whether
  

20   you think that surgery was necessary or called therefore there.
  

21   So, what is it?
  

22       A    I'm sorry.  Could you repeat that question?
  

23       Q    Do you agree with Dr. Capiola's recommendation that a
  

24   right hand surgical repair of the TFCC rip was warranted?
  

25       A    No.
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 1       Q    Why not?
  

 2       A    Well, I actually agree with the findings of Dr.
  

 3   Caligiuri, who said that conservative approach should be
  

 4   followed.  And also, the MRI of the wrist was not conclusive in
  

 5   stating when the TFCC injury occurred.  It could have occurred
  

 6   many years ago.
  

 7       Q    That would impact whether an operation would be called
  

 8   for?
  

 9       A    For sure in a TFCC, yes.
  

10       Q    Why?
  

11       A    Because chronic injuries of the TFCC don't heal well.
  

12       Q    Right.  They would cause a lot of pain, wouldn't they?
  

13       A    I mean sometimes, but not always.
  

14       Q    It's also -- it's been described in this trial that
  

15   that piece of cartilage provides stability to the hand.
  

16            Is that a fair statement?
  

17       A    In certain cases, yes.
  

18       Q    Let me ask you.  What hand is my client -- what's his
  

19   dominant hand?
  

20       A    Let me check.
  

21       Q    Okay.
  

22       A    I am not sure.
  

23       Q    Why don't you take my word for it that he testified he
  

24   is right handed.
  

25       A    I will.
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 1       Q    Okay.  The kind of symptoms you said a TFCC injury
  

 2   would involve, could be very painful, correct?
  

 3       A    Yes.
  

 4       Q    It could also lead to instability in the wrist,
  

 5   correct?
  

 6       A    It could.
  

 7       Q    It could also make it difficult to either form a fist
  

 8   with that kind of injury, right?
  

 9       A    For other patients, but not for him.
  

10       Q    You're saying in general, or just when you saw him?
  

11       A    Well, when I saw him, his wrist was essentially normal
  

12   and he specifically verbally told me that it doesn't hurt
  

13   anymore.
  

14       Q    Okay.  But you're aware that -- because you reviewed
  

15   the records, that when he saw Dr. Caligiuri, he couldn't make a
  

16   fist?
  

17       A    Okay.
  

18       Q    And then several months after the accident, he had
  

19   limited range of motion and a lot pain, right?
  

20       A    But he had just had a laceration sutured in his hand.
  

21   He was healing from that.
  

22       Q    Okay.
  

23       A    So, that's not necessarily from the TFCC.
  

24       Q    Okay.  Do you have any other explanation that you're
  

25   aware of, not speculative, but that you're aware of that could
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 1   have caused the TFCC tear in this case?
  

 2       A    Most TFCC tears are degenerative.
  

 3       Q    But they can be caused, traumatically, right?
  

 4       A    I've answered your question.  You said, do I have
  

 5   another explanation.  I just gave you a compelling one.
  

 6       Q    Okay.  But how about a 20-pound metal beam falling ten
  

 7   feet down directly onto the hand?  Could that cause a TFCC
  

 8   laceration?
  

 9       A    Sure, if there were evidence of that, but there wasn't
  

10   in his case.
  

11       Q    But he had the CT scan within a couple of months of the
  

12   accident?
  

13       A    Sure.  And traumatic TFCC tears under that
  

14   circumstances are almost always associated with fractures ulnar
  

15   styloid, which is the point of attachment of the TFCC.  And in
  

16   this case specifically, there was no styloid fracture.
  

17       Q    Notably, you said usually or mostly.  But it can occur
  

18   in the absence of that bad fracture, couldn't it?
  

19       A    Theoretically maybe, but it would be very painful at
  

20   the time of the incident.
  

21       Q    It could be so painful it could distract you from
  

22   anything else that you're feeling, correct?
  

23       A    I don't know how to answer that question.
  

24       Q    Well, we've heard from orthopedic experts in this case,
  

25   that there is such a thing in the orthopedic field as something
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 1   called the distracting injury.  Have you ever heard of subject
  

 2   term?
  

 3       A    Sure thing.
  

 4       Q    Okay.  What's a distracting injury?
  

 5       A    So, it's when there is typically a severe injury that
  

 6   takes the entire focus of the patient away from other potential
  

 7   more minor injuries.
  

 8       Q    Okay.  In the records you reviewed, you know he treated
  

 9   with other orthopedic doctors before his surgery?
  

10       A    Yes.
  

11       Q    Including Dr. Nigen, did you look at those records?
  

12       A    Yes.
  

13       Q    He saw Dr. Nigen as early as January 18th of 2019,
  

14   correct?
  

15       A    If you have a page number, please tell me.
  

16       Q    Let's look at the records themselves, because we want
  

17   to make sure what you chose to put in your report or don't,
  

18   let's talk about what's actually in those records.
  

19                THE COURT:  Do you want him to be presented with
  

20       Plaintiff's Exhibit 7?
  

21                MR. BRENNAN:  Yes, please.
  

22                COURT OFFICER: (Handing).
  

23                THE WITNESS:  Thanks.
  

24       A    Okay, I'm with you.
  

25       Q    I'm sorry.  Withdrawn.
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 1            Can we look at Dr. Caligiuri's records?  That's also
  

 2   University Orthopedics.
  

 3                MR. BRENNAN:  Is that number eight, Judge?
  

 4                THE COURT:  Yes, Plaintiff's Exhibit 8.
  

 5                Do you want him to keep --
  

 6                MR. BRENNAN:  I know there's so much paper being
  

 7       exchanged, but it doesn't hurt just to keep it up there to
  

 8       avoid just incase it comes back.
  

 9                THE COURT:  Okay.
  

10                COURT OFFICER:  (Handing).
  

11                THE COURT:  Thank you, Kyle.
  

12       Q    This is the record I was referring to earlier, but just
  

13   want to recall, Dr. Brandoff.
  

14            He first met with Dr. Caligiuri, my client, on January
  

15   28, 2019, right?
  

16       A    Yes.
  

17       Q    He noted to Dr. Caligiuri that this was a large piece
  

18   of metal, but we know it's multiple pieces.  Approximately 70,
  

19   80 pounds fell about five feet striking him on the dorsal aspect
  

20   of his right hand.  He had immediate pain and profuse bleeding.
  

21   Do you see that?
  

22       A    Yes.
  

23       Q    He also told Dr. Caligiuri that he was unhappy with the
  

24   follow-up treatment at Lincoln Hospital and wanted to see other
  

25   doctors?
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 1       A    Okay.
  

 2       Q    Okay.  When you talked about agreeing with Dr.
  

 3   Caligiuri, you agreed with what he recommended initially, right,
  

 4   nonoperative treatment right away?
  

 5       A    Yup.
  

 6       Q    When you initially wrote your report in December of
  

 7   2021, you also were asked to comment on my client's right
  

 8   shoulder arthroscopy?
  

 9       A    Yup.
  

10       Q    Well, we know that you didn't look at any films when
  

11   you prepared that report, right?
  

12       A    Correct.
  

13       Q    You also hadn't even looked at the operative report,
  

14   did you?
  

15       A    For that particular shoulder, no.
  

16       Q    Right.  Well, there's no other shoulder that got
  

17   operated did it?
  

18       A    Forgive me, for that particular surgery.
  

19       Q    Right.  You still made conclusions about the necessity
  

20   of the surgery, right?
  

21       A    Yes.
  

22       Q    Again, just like his neck surgery, you're not telling
  

23   this jury he didn't need right shoulder surgery, are you?
  

24       A    There was a labral tear.  Under certain circumstances,
  

25   it would require surgery, sure.
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 1       Q    Just so it's fair, you're just telling this jury he
  

 2   didn't need the surgery because he didn't hurt his right
  

 3   shoulder in this accident?
  

 4       A    Correct.
  

 5       Q    So, you made conclusions without diagnostics that you
  

 6   would use under any circumstances if it was your patient, didn't
  

 7   you?
  

 8       A    If I were to operate on them, that's correct.
  

 9       Q    And the necessity of the operation, you made that
  

10   conclusion, too?
  

11       A    Sure.
  

12       Q    I think you told us on direct examination, you sounded
  

13   pretty dubious about the reporting of Dr. Capiola's description
  

14   of the labral tear intraoperatively.  Do you remember that
  

15   testimony?
  

16       A    I don't know what you mean when you say dubious.
  

17       Q    Well, you said there was no evidence on the MRI of the
  

18   large tear that Dr. Capiola testified to and also reported in
  

19   his operative report?
  

20       A    Correct.
  

21       Q    You don't believe that there was a large labral tear?
  

22       A    I believe that this was a labral tear but typically,
  

23   when they're large labral tears, it's very readily visible on
  

24   preoperative imaging.
  

25       Q    Okay.  But you wouldn't have been able to make such a



Dr. Brandoff - Defendant - Cross

703

  
 1   conclusion when you made your initial report, right?
  

 2       A    Because I hadn't reviewed film, you mean?
  

 3       Q    Yeah.
  

 4       A    Well, the radiologist made no mention of it.
  

 5       Q    But you wouldn't personally been able to make such a
  

 6   conclusion because you hadn't looked at that film?
  

 7       A    Sure.  In that circumstance, I would have to trust the
  

 8   radiologist and then have to confirm it later.
  

 9       Q    Tell us what you think of the intraoperative photos.
  

10       A    They were eligible.  I couldn't read them.
  

11       Q    Did you let the defendants know that?
  

12       A    Yes.  It's in my report.
  

13       Q    Did you look at the color copies?
  

14       A    I don't recall.
  

15       Q    Okay.  Have you ever gotten follow-up intraoperative
  

16   photos after you told them it was eligible?
  

17       A    Have I ever?
  

18       Q    Correct.
  

19       A    I don't recall.
  

20       Q    You wrote the first report on December 19th of 2021,
  

21   right?
  

22       A    Yes.
  

23       Q    That was about how many days after you actually
  

24   examined my client?
  

25       A    Eleven days.
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 1       Q    Is there a reason you took a 11 days to prepare that
  

 2   report?
  

 3       A    Not particularly.
  

 4       Q    Did you speak to the defendants after you examined my
  

 5   client but before you prepared the report?
  

 6       A    That is not my common practice to do so.  Unlikely.
  

 7       Q    Unlikely but possible?
  

 8       A    I don't believe I did.
  

 9       Q    Did you send them any drafts of the report so they
  

10   could give you your feedback and work out some edits?
  

11       A    No.
  

12       Q    How much time did you spend with my client performing
  

13   your examination?
  

14       A    I don't have it documented but my exams are typically
  

15   around 30 minutes.
  

16       Q    If someone were to say 21 minutes, would that sound
  

17   right or no?
  

18       A    It's possible, sure.
  

19       Q    But you do want to -- to take time with the patient --
  

20   not your patient, rather, but take time with the individual who
  

21   is sent to you by the defendants because physical examination is
  

22   important right?
  

23       A    So, I don't understand what you are asking me.
  

24       Q    You wouldn't want to rush through your physical
  

25   examination?
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 1       A    No, I would want to derive the relevant information and
  

 2   take as much time as that requires.
  

 3       Q    Typically, you are saying that's about 30 minutes or
  

 4   so?
  

 5       A    More or less.
  

 6       Q    Would that be typical amount of time you would expect
  

 7   any orthopedic doctor to take when examining somebody under
  

 8   these circumstances?
  

 9       A    Most would probably spend less.
  

10       Q    How much less?
  

11       A    No idea.
  

12       Q    What if someone took three minutes for a physical
  

13   examination, do you think that would be enough time to properly
  

14   assess somebody like Mr. Urquia in a case like this?
  

15       A    It depends what's the scope of the examination was.
  

16            For example, if they were just examining a hand,
  

17   perhaps it's enough.
  

18       Q    What if it was another orthopedic doctor just like
  

19   yourself, who says he examined him head to toe.
  

20            Would you expect it to take more than three or four
  

21   minutes?
  

22       A    I would think.
  

23       Q    How much more?
  

24       A    Hard to say.  I don't know other peoples examining
  

25   practice.  It would take me about 20 to 30 minutes.
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 1       Q    You're aware that the defendants also retained another
  

 2   orthopedics doctor to examine my client?
  

 3       A    Okay.
  

 4       Q    No, are you aware?
  

 5       A    What's the doctor's name.
  

 6       Q    Are you aware of any of the other doctors that have
  

 7   examined my client?
  

 8       A    Sure.
  

 9       Q    Okay.  Who?
  

10       A    I don't recall.
  

11       Q    Well, you didn't put any of that information in your
  

12   report, did you?
  

13       A    No.
  

14       Q    When did you become aware that other doctors had
  

15   examined my client?
  

16       A    I don't recall.
  

17       Q    Can you estimate?
  

18       A    No.
  

19       Q    Was it before you had written any of your three
  

20   reports?
  

21       A    No.
  

22       Q    Had you reviewed any of the other examining doctors'
  

23   reports?
  

24       A    I don't recall.
  

25       Q    What does that mean?
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 1       A    I review a lot of reports.  I don't recall if I
  

 2   reviewed any of the other examining doctors reports, other than
  

 3   those which are codified in my report.
  

 4       Q    Right.  So, your report does not codify Dr. Andrew
  

 5   Bazos' report, does it?
  

 6       A    Nope.
  

 7       Q    Do you know who he is?
  

 8       A    I heard of his name.
  

 9       Q    Yeah.  Because of the all the courtroom appearances he
  

10   has made?
  

11       A    I have no idea how often he goes to court.
  

12       Q    Okay.  What if I told you Dr. Bazos is going to come in
  

13   here and testify that my client did sustain injuries to his
  

14   neck, his right shoulder, and his lower back?  Would he be
  

15   wrong?
  

16       A    I just want to understand the question.
  

17            You're asking me to speculate that if he comes in here
  

18   and says that, would he be right or wrong?
  

19       Q    Yeah.  It's called a hypothetical, Doctor.  You were
  

20   asked a bunch of them on direct-examination.
  

21            Can you answer mine?
  

22       A    Right.  So, ask the question again.
  

23       Q    If Dr. Bazos were to come in here and testify that my
  

24   client sustained injuries to his neck, his right shoulder, and
  

25   his lower back, and his left knee, and his right hand, would he
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 1   be wrong?
  

 2       A    Yes.
  

 3       Q    Now, to be clear, he's going to say it got better right
  

 4   away, within a few months or a few weeks, but Dr. Bazos would be
  

 5   wrong because you're saying that he didn't sustain any injury to
  

 6   his body, other than right hand, correct?
  

 7       A    There's no evidence to suggest that he did.
  

 8       Q    Other than the beams falling over his body and the
  

 9   testimony he gave, right?
  

10       A    There's evidence that there was an accident.  There's
  

11   no evidence that he sustained those injuries.  There's a very
  

12   big difference.
  

13       Q    That's what you are here to tell us, even though Dr.
  

14   Simela doesn't agree with you, right?
  

15       A    Is that a question or a statement?
  

16       Q    Is that what you're here to tell us?  That's all you're
  

17   here to tell us, that you don't believe he sustained an injury
  

18   to any other part of his body, other than right hand, correct?
  

19       A    No.  I think I have a lot more reason for being here.
  

20   I'm here to interpret my finding.
  

21       Q    At the rate of about $12,000, correct?
  

22       A    I don't understand what that means.
  

23       Q    You are here -- you're not here for free, right?
  

24       A    No, but I'm not compensated for my opinion either.
  

25       Q    But you might have spoken to the defendants before you
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 1   prepared any reports, you just don't remember?
  

 2       A    No, I didn't.  I told you that I didn't.
  

 3       Q    Well, the record will speak for itself.
  

 4            You told us the physical exam you actually did perform
  

 5   on my client in December '21 on direct examination.  Do you
  

 6   remember that testimony?
  

 7       A    Yup.
  

 8       Q    But there were -- we've talked about how pain can be
  

 9   subjective, right, Dr. Brandoff?
  

10       A    Sure.
  

11       Q    But there are other things that occur during a physical
  

12   examination that would be considered objective potentially,
  

13   right?
  

14       A    Hopefully, yes.
  

15       Q    During the course of your physical examination of my
  

16   client, you did put your hands on him, right?
  

17       A    Yes.
  

18       Q    Not in an appropriate way but in the course of a
  

19   regular physical examination, right?
  

20       A    Correct.
  

21       Q    And during that physical examination, you touched his
  

22   -- you said head to toe, top to bottom?
  

23       A    Paraspinal muscles, yes.
  

24       Q    You didn't tell us on direct examination that you did
  

25   observe some spasming in the neck, when you touched it, didn't
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 1   you?
  

 2       A    I did say that.  I certainly did.
  

 3       Q    But that would be an objective finding, correct?
  

 4       A    Yes.  That would be objective, yes.
  

 5       Q    He couldn't -- it's not just based on whether the
  

 6   patient or the individual tells you it's going on, a spasm is
  

 7   objective, right?
  

 8       A    Yes.
  

 9       Q    And in December of 2021, when you touched my client's
  

10   neck, he had spasms, correct?
  

11       A    Mild spasm to the paraspinal muscles of the cervical
  

12   spine, which is what we said before.
  

13       Q    Okay.  You also noted, however much you want to couch
  

14   it, that he did have decreased range of motion in his neck when
  

15   you examined him, right?
  

16       A    Yes.
  

17       Q    He also had decreased range of motion in his lower
  

18   back, right?
  

19       A    Yes.
  

20       Q    He had decreased range of motion in his right shoulder,
  

21   correct?
  

22       A    Yes.
  

23       Q    He had tenderness in his right shoulder, right?
  

24       A    Yes.
  

25       Q    But tenderness is not one of those subjective
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 1   complaints, is it?
  

 2       A    Yes, it is.  It's pain.
  

 3       Q    Okay.  You noted left shoulder, some impingement.  We
  

 4   didn't hear about that on direct.  Tell us about that.
  

 5       A    So, there are certain maneuvers that you could range
  

 6   somebody's shoulder into.  And if they feel pain, it suggests as
  

 7   we were discussing before, that the rotator cuff is getting
  

 8   squeezed between the top of the humerus and the bottom of the
  

 9   chromium.
  

10       Q    When you performed that maneuver on Mr. Urquia at that
  

11   examination in December of 2021, there was some positive sign
  

12   for impingement, right?
  

13       A    On the left side, yes.
  

14       Q    What is impingement?
  

15       A    So, it typically occurs from repetitive motion.  So,
  

16   it's sort of akin to degenerative disease of the shoulder.
  

17            When somebody is in a job or plays a lot of sports
  

18   where they use their shoulder a lot, then the bursa which is the
  

19   like a protective soft tissue underneath the bone here, that's
  

20   called the chromium bone, there's a protective soft tissue under
  

21   that, and then the rotator cuffs slides under that.
  

22            If that bursa becomes inflamed, then it pushes down on
  

23   the rotator cuff and that's how rotator cuffs typically wear
  

24   down over time without trauma.
  

25            In this particular case, when I ranged his motion,
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 1   there was mild impingement.
  

 2       Q    You had said that impingement typically occurs in a
  

 3   degenerative -- in the course of degeneration, typically?
  

 4       A    For sure.
  

 5       Q    Which means that it can occur in the course of an acute
  

 6   event, can it not?
  

 7       A    Not in this case, no.
  

 8       Q    That's not my question, Doctor.
  

 9       A    I have never seen acute impingement no.
  

10       Q    So, why didn't you just say that?
  

11       A    Why didn't I say what?
  

12       Q    That's it typically degenerative?
  

13       A    That's true.
  

14       Q    If it's not degenerative or acute, then what else would
  

15   it be?
  

16       A    I don't know.
  

17       Q    Okay.  When did you eventually did get Dr. Capiola's
  

18   operative report -- when was that, by the way?
  

19       A    When did I receive it?
  

20       Q    Yeah.
  

21       A    I believe before my third report.  Before March of '25.
  

22       Q    So, you didn't even get it when you prepared your
  

23   addendum in 2022?
  

24       A    Nope.
  

25       Q    Just wanted to make sure that I had it right.  Dr.
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 1   Capiola talked about cysts he observed intraoperatively.  Are
  

 2   you aware of that?
  

 3       A    Yes.
  

 4       Q    Dr. Capiola's testimony that that was indicative and
  

 5   indicia of a traumatic event.  You're aware that he testified to
  

 6   that?
  

 7       A    So that's not typically what paralabral cysts result
  

 8   from.
  

 9       Q    You use the word typical again, right?
  

10       A    Yes.
  

11       Q    So, can you paralabral cysts occur in the presence of
  

12   acute trauma?
  

13       A    If it were a painful event, sure.
  

14       Q    Okay.  Maybe like a 20, 30 beam falling on you?  Could
  

15   that be a painful event?
  

16       A    I suppose if he had pain right away, then maybe.
  

17       Q    Okay.  Doctor, I'm not asking in this case, I'm just
  

18   asking generally.  Herniations can occur traumatically, correct?
  

19       A    Sure.
  

20       Q    Torn labrums can occur traumatically, correct?
  

21       A    Yes.
  

22       Q    I don't recall if it was examined on direct, but the
  

23   type of surgery Dr. Simela performed is the kind of surgery you
  

24   yourself do perform, right?
  

25       A    Regularly.
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 1       Q    That's the ACDF, correct?
  

 2       A    Yes.
  

 3       Q    When you are treating a patient, contemplating such a
  

 4   surgery, you would typically speak to them about what the risks
  

 5   of that procedure were, right?
  

 6       A    Yes.
  

 7       Q    Actually, you're obligated to do that as a surgeon,
  

 8   aren't you?
  

 9       A    I believe so, yes.
  

10       Q    You have to obtain what's called informed consent,
  

11   right?
  

12       A    Yes.
  

13       Q    And that includes explaining to a patient the surgical
  

14   care and what the risk of a procedure are, right?
  

15       A    Yes.
  

16       Q    So, when you speak to a patient who's contemplating
  

17   that kind of surgery, an ACDF, you let them know that one of the
  

18   things that can occur is excessive pleading intraoperatively,
  

19   right?
  

20       A    Sure.
  

21       Q    You let them know that because you have to push aside
  

22   the vocal cords, that they might actually experience some
  

23   paralysis of their vocal cords as a consequence of the surgery,
  

24   right?
  

25       A    That's a potential risk.
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 1       Q    Including swallowing, eating food might be an issue for
  

 2   such a patient, right?
  

 3       A    Yes.
  

 4       Q    You also let them know that when they're undergoing
  

 5   such a surgery, that they could paralyzed as a result of that
  

 6   procedure, don't you?
  

 7       A    It's a theoretical risk, but yes.
  

 8       Q    Right.  One that you let them know about before you
  

 9   operate, right?
  

10       A    I always do, yes.
  

11       Q    You also let them know God forbid, as unlikely as it
  

12   is, one of the risks of that kind of surgery is, you could die?
  

13       A    Any surgery.
  

14       Q    Including that kind of surgery, right?
  

15       A    Sure.
  

16       Q    Now, Mr. Urquia underwent that surgery and had that
  

17   implantation into his neck, right?
  

18       A    Yes.
  

19       Q    You told us -- I don't think you told us but it's in
  

20   your report that as a consequence of that surgery he actually
  

21   does have decreased range of motion in his neck, right?
  

22       A    I don't know what his decreased range of motion is
  

23   from.
  

24       Q    But you have no idea what healthy Mr. Urquia looked
  

25   like?
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 1       A    Correct.
  

 2       Q    But I am not asking about him specifically.  Anyone who
  

 3   undergoes that kind of procedure by necessity has decreased
  

 4   range of motion in their spine, correct?
  

 5       A    No, not necessarily, not from a single-level ACDF.
  

 6       Q    Well, the bones are fused together with that spacer,
  

 7   correct?
  

 8       A    Yes.
  

 9       Q    Meaning, it doesn't move as it would have in the
  

10   absence of that hardware, correct?
  

11       A    Correct.
  

12       Q    By the way, didn't you tell us that the spasming that
  

13   you observed during the physical examination was minor?  Didn't
  

14   you testify to that?
  

15       A    Yup.
  

16       Q    Do you want to take a look at page 14 of your original
  

17   report?
  

18       A    Okay.
  

19       Q    Did you note that, 80% percent down the page, Doctor,
  

20   that Mr. Urquia experienced significant spasm to the paraspinal
  

21   and anterior musculature of his cervical spine?
  

22       A    Okay.
  

23       Q    So, that's not minor, right?  Significant isn't a
  

24   synonym of minor, is it?
  

25       A    I mean, not to nitpick, significant could be major or
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 1   minor.  It just means that it's actually measurable.
  

 2            But in this particular case he said that the surgery --
  

 3   as a result of the surgery, he has been having spasms.
  

 4       Q    Okay.  Didn't you also note in the very next sentence
  

 5   there is a mild degree of disability caused from having had that
  

 6   surgery?
  

 7       A    Yes.
  

 8       Q    Okay.  You told us on direct -- I wrote it down.
  

 9            That after you looked at Dr. Seidenberg's report, you
  

10   disagreed with her conclusions.  Do you remember that testimony?
  

11       A    Yes.
  

12       Q    Do you remember saying that Mr. Urquia didn't even need
  

13   a tiny fraction of what Dr. Seidenberg was recommending?
  

14       A    I do.
  

15       Q    Tell us what you do think.  Whatever that small
  

16   fraction may be, what you do think Mr. Urquia's future medical
  

17   needs would be.
  

18       A    So, it's very difficult to predict the future.
  

19   Personally, I am not great at it.  But I can tell you that I do
  

20   not assume that every single patient that I operate on will be
  

21   back for care monthly for the rest of their life.
  

22            What's the point of doing an operation if they're going
  

23   to need that kind of care forever?
  

24            So, the way I approach this is perhaps he'll need care
  

25   in the future, perhaps he won't.  But it will be on a as-needed
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 1   basis.  And there is no way to predict with any certainty that
  

 2   he will need recurring MRIs, recurring physical therapy,
  

 3   recurring injections, recurring X-rays, and the 50 other things
  

 4   that she listed in a report.
  

 5            These things sometimes are required.  Most of the time
  

 6   not.  It remains to be seen what he will need.
  

 7       Q    Is it your understanding that Dr. Seidenberg says he
  

 8   needs to see an orthopedic surgeon on a yearly basis?
  

 9       A    I don't remember specifically what she wrote, but if
  

10   that's what she wrote --
  

11       Q    Isn't that what you just said?
  

12       A    She recommended an abundance of care with tremendous
  

13   frequency.  Each thing --
  

14       Q    How much did she recommend, Doctor?
  

15       A    Do I have to actually go through the four or five pages
  

16   of her recommendations for each item?
  

17       Q    No.  I want you to be accurate in representing what you
  

18   said you reviewed.
  

19            Are you telling us that Dr. Seidenberg recommended
  

20   annual visits with an orthopedic surgery?
  

21       A    I'd have to have that in front of me.  Do you have
  

22   that?
  

23       Q    When was the last time you looked at that, Doctor?
  

24       A    Yesterday.
  

25       Q    Oh, okay.  One of the few things you reviewed recently.
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 1            What did she actually recommend, Doctor?
  

 2       A    I'd have to read it.
  

 3       Q    I represent to you that her testimony was a total of 10
  

 4   visits to an orthopedic surgeon for the remainder of Mr.
  

 5   Urquia's life.  Does that help refresh your recollection?
  

 6       A    I would believe you.
  

 7       Q    Okay.  In the confines of that life care plan, what is
  

 8   Mr. Urquia's life expectancy?
  

 9       A    I believe she said 83 or 86.
  

10       Q    Let's say 36 years is the testimony.  So, once every
  

11   three or four years?
  

12       A    Okay.  That's fair.
  

13       Q    Okay.  Is that also a reasonable potential follow-up
  

14   care with an orthopedic surgeon with continued symptoms?
  

15       A    If there are continued symptoms, yes, that's
  

16   reasonable.
  

17       Q    What about significant spasms to the neck, would that
  

18   be considered a significant symptom?
  

19       A    Well, that was back in 2021.
  

20       Q    Right, but you haven't examined him since then, right?
  

21       A    Correct.
  

22       Q    You haven't interviewed him since then?
  

23       A    Nope.
  

24       Q    You have no idea what he's physically feeling as you
  

25   sit here today, right?
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 1       A    No.
  

 2                MR. BRENNAN:  No further questions.
  

 3                THE COURT:  Any redirect?
  

 4                MR. GILROY:  No, Your Honor.
  

 5                MR. SHOWERS:  Not from me.
  

 6                THE COURT:  Dr. Brandoff, you can step down.
  

 7                (Whereupon, the witness was excused from the
  

 8       stand.)
  

 9                THE COURT:  We are coming up on to the lunch break.
  

10       I think we will break now and I will ask that the jury to
  

11       come back at two, so we can get started as soon as possible
  

12       to get in what we need to get in before the end of the day
  

13       today.
  

14                Have a wonderful lunch and we will see you at two.
  

15                COURT OFFICER:  All rise.  Jury exiting.
  

16                (Whereupon, the sworn jurors exit the courtroom.)
  

17                (Whereupon, a lunch recess was taken.)
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1                * * * A F T E R N O O N   S E S S I O N * * *
  

 2                (Whereupon, the proceeding resumed at 2:40 p.m.)
  

 3                COURT OFFICER:  All rise.  Jury entering.
  

 4                (Whereupon, the sworn jurors enter the courtroom
  

 5       and take their respective seat.)
  

 6                THE COURT:  Okay, welcome back, everybody.  We can
  

 7       take our seats.  Members of the jury, I hope you had a nice
  

 8       lunch.  We are back on.
  

 9                The plaintiff has retaken the stand.  We will
  

10       continue with the cross-examination started by Mr. Showers.
  

11                For the record I will ask for our official Spanish
  

12       interpreter to make her appearance again, please and thank
  

13       you.
  

14                THE INTERPRETER:  Brenda Hernandez, Official
  

15       Spanish Translator.
  

16                THE COURT:  Mr. Urquia, just a reminder that you
  

17       are still under oath.
  

18                Counsel, you may inquire.
  

19                MR. SHOWERS:  Thank you, Your Honor.
  

20   CROSS-EXAMINATION
  

21   BY MR. SHOWERS:
  

22       Q    Good afternoon, Mr. Urquia.
  

23       A    Good afternoon.
  

24       Q    Again, my name is Andrew Showers and I represent the
  

25   defendants in this case.
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 1       A    All right.
  

 2       Q    Sir, after the accident happened, isn't it true that
  

 3   you spoke with Mr. Patino about the accident?
  

 4       A    No.
  

 5       Q    Is Mr. Patino apart of the company you worked for,
  

 6   Capital?
  

 7       A    Yes.
  

 8       Q    He was a manager at Capital, right?
  

 9       A    I don't know if he was a manager or not but he was the
  

10   person that hired me.
  

11       Q    And did you ever speak to him after the accident, sir?
  

12       A    No.
  

13       Q    Sir, isn't it true that you told him you were climbing
  

14   down a ladder holding onto a beam, correct?
  

15       A    No.
  

16       Q    And isn't it true that you told him you lost your
  

17   balance and you cut your hand while you were trying to hold onto
  

18   the beam?
  

19       A    I never had a conversation.
  

20       Q    And sir, isn't it true that you told Mr. Patino -- that
  

21   you've never told Mr. Patino that beams fell from the ceiling,
  

22   correct?
  

23       A    I repeat again.  I never had a conversation with him
  

24   after the accident.
  

25       Q    Sir, during this accident, the ladder remained upright
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 1   the entire time, correct?
  

 2       A    They rolled to the side because I pushed it with my
  

 3   left knee.
  

 4       Q    Sir, the ladder didn't fall to the ground, correct?
  

 5       A    Correct.
  

 6       Q    And you didn't fall to the ground, correct?
  

 7       A    Yes, I fell to the floor.
  

 8       Q    Sir, I just want to get a deposition transcript.
  

 9       A    Okay.
  

10                MR. GILROY:  Would Your Honor like a copy?
  

11                THE COURT:  I would like if somebody has.
  

12                COURT OFFICER: (Handing).
  

13                THE COURT:  Thank you.  Do you have one for
  

14       yourself?
  

15                MR. GILROY:  I have it on the screen.  I can
  

16       follow.
  

17                THE COURT:  Okay.
  

18                MR. SHOWERS:  Your Honor, can you please give
  

19       instruction about depositions?
  

20                THE COURT:  Now?
  

21                MR. SHOWERS:  I don't know.  Do you want --
  

22                THE COURT:  It will be at the end, during the
  

23       charge conference.
  

24                MR. SHOWERS:  Thank you, Your Honor.
  

25       Q    Sir, do you remember appearing for a deposition where
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 1   you were sworn to tell the truth on August 4, 2020?
  

 2       A    Yes.
  

 3       Q    Okay.  Your attorney was there?
  

 4       A    Yes.
  

 5       Q    Attorneys for all the parties were there, correct?
  

 6       A    Yes.
  

 7       Q    Everybody had a chance to ask you questions.  Do you
  

 8   recall about that?
  

 9       A    Yes.
  

10       Q    Okay.  Do you remember being asked this question and
  

11   giving this answer?
  

12                THE COURT:  Where are you, Counsel?
  

13                MR. SHOWERS:  Your Honor, I am at page 115, August
  

14       4, 2020.
  

15                THE COURT:  Thank you.
  

16                MR. SHOWERS:  Starting at line 11.
  

17                "QUESTION:  From the way you described accident,
  

18       the way I'm understanding it, you could clarify, is that you
  

19       didn't fall off the ladder to the ground.  Correct?
  

20                "ANSWER:  Yes.  I didn't fall."
  

21       Q    Sir, does that refresh your recollection that you
  

22   didn't fall off the ladder onto the ground?
  

23       A    Actually, I wanted to clarify that with them.  I didn't
  

24   fall on my back, I actually fell on the column to the right.
  

25            In Spanish, there are a variety of ways one can fall.
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 1       Q    Sir, my question is, you did not fall to the ground at
  

 2   the time of this accident, correct?
  

 3       A    Yes, I did fall to the ground on my feet.
  

 4       Q    Okay.
  

 5                MR. SHOWERS:  Your Honor, I have the transcript.
  

 6       Should I read it again or move on?
  

 7                THE COURT:  Counselor, it's up to you but if you're
  

 8       trying to do an impeachment, you know the rules for
  

 9       impeachment.
  

10       Q    So, essentially, sir, you are changing your testimony
  

11   today; is that correct?
  

12       A    No.
  

13       Q    At Lincoln Hospital, you didn't complain about your
  

14   neck, correct?
  

15       A    No.
  

16       Q    Did you complain about your neck at Lincoln Hospital?
  

17       A    No.
  

18       Q    Did you complain about your back at Lincoln Hospital?
  

19       A    No.
  

20       Q    Did you complain about your right shoulder at Lincoln
  

21   Hospital?
  

22       A    No.
  

23       Q    Did you complain about your left shoulder at Lincoln
  

24   Hospital?
  

25       A    No.
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 1       Q    Did you complain about your right knee at Lincoln
  

 2   Hospital?
  

 3       A    No.
  

 4       Q    Did you complain about your left knee at Lincoln
  

 5   Hospital?
  

 6       A    No.
  

 7       Q    Did you complain about your head at Lincoln Hospital?
  

 8       A    No.
  

 9       Q    You complained only about your right hand, correct,
  

10   sir, at Lincoln Hospital on the day of this accident?
  

11       A    That was my priority.  That's where I was feeling the
  

12   most pain because my hand was broken.
  

13       Q    Sir, no doctor at Lincoln Hospital told you that you
  

14   had a broken hand, correct?
  

15       A    No.
  

16       Q    Okay.  Did a doctor at Lincoln Hospital tell you that
  

17   you had a broken hand?
  

18       A    So, actually, there was no interpreter present at
  

19   Lincoln Hospital.  I spoke to the doctor in broken English and
  

20   inquired, is my hand broken.  He said no, because the
  

21   interpreter never showed up.
  

22       Q    Sir, have you ever seen the records from Lincoln
  

23   Hospital?
  

24       A    No.
  

25       Q    There's no question --
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 1                THE COURT:  Wait until a question is pending, Mr.
  

 2       Urquia.
  

 3                THE WITNESS:  All right.
  

 4       Q    At Lincoln Hospital.  They put five stitches in your
  

 5   right hand, correct?
  

 6       A    I don't know.
  

 7       Q    Well, if the records were to reflect that, would you
  

 8   disagree with that, sir?
  

 9       A    They gave me all the papers in English so I wasn't able
  

10   to read it.
  

11       Q    Sir, you went to Lincoln Hospital two more times after
  

12   the accident date, correct?
  

13       A    Yes.
  

14       Q    Those two more times that you went to Lincoln Hospital
  

15   after the accident date, you didn't complain about your neck,
  

16   correct?
  

17       A    No.
  

18       Q    Did you complain about your neck those two additional
  

19   times that you went to Lincoln Hospital?
  

20       A    No, because I already had another doctor that would be
  

21   treating the parts where I was having pain.
  

22                MR. SHOWERS:  Your Honor, could I have an
  

23       instruction for yes or no answers?
  

24                THE COURT:  Sure.
  

25                Mr. Urquia, if the question posed is a yes or no
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 1       answer, just give a yes or no.
  

 2                If there's further questioning later, you can
  

 3       extrapolate.
  

 4                THE WITNESS:  All right.
  

 5       Q    The two additional occasions that you went to Lincoln
  

 6   Hospital, you didn't complain about your back?
  

 7       A    No.
  

 8       Q    Okay.  I am going to rephrase it.
  

 9            Did you complain about your back those two additional
  

10   times that you went to Lincoln Hospital?  Yes or no.
  

11       A    No.
  

12       Q    Did you complain about your right shoulder those two
  

13   additional times that you went to Lincoln Hospital?  Yes or no.
  

14       A    No.
  

15       Q    Did you complain about your left shoulder those two
  

16   additional times that you went to Lincoln Hospital?  Yes or no.
  

17       A    No.
  

18       Q    Did you complain about your right knee those two
  

19   additional times that you went to Lincoln Hospital?  Yes or no.
  

20       A    No.
  

21       Q    Did you complain about your left knee those two
  

22   additional times you went to Lincoln Hospital?  Yes or no.
  

23       A    No.
  

24       Q    Did you complain about your head those two additional
  

25   times you went to Lincoln Hospital?  Yes or no.
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 1       A    No.
  

 2       Q    Sir, isn't it true that right after you went to Lincoln
  

 3   Hospital, within a few days, you retained an attorney, correct?
  

 4       A    Yes.
  

 5       Q    On January 2, 2019, just a few days after the accident,
  

 6   you retained an attorney, correct?
  

 7       A    I know it may have a been a week to eight days, or a
  

 8   week and a half after.  I don't remember exactly the date.
  

 9       Q    If I have a document that says January 2, 2019, with
  

10   your signature on it that you retained an attorney; is that
  

11   fair, sir?
  

12       A    All right.  If it's my signature.
  

13       Q    Before you went for any other medical treatment after
  

14   your first visit to Lincoln Hospital, you got an attorney,
  

15   right?
  

16       A    Yes.
  

17       Q    Then that attorney started sending you to doctors,
  

18   correct?
  

19       A    Yes.
  

20       Q    Okay.  Sir, just to clear up.
  

21            At your deposition, you testified a couple of years ago
  

22   that you had an intention to return to Peru at some point,
  

23   correct?
  

24       A    Yes.
  

25       Q    And then you changed your mind yesterday when you
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 1   testified here today, correct?
  

 2       A    Yes.
  

 3       Q    Dr. Abramov sent you to other doctors, correct?
  

 4       A    Yes.
  

 5       Q    How did you find Dr. Nigen?
  

 6       A    Through Dr. Abramov.
  

 7       Q    Okay.  And what about Dr. Colon, how did you find him?
  

 8       A    Through Dr. Hauskenecht.
  

 9       Q    And what about Dr. Perez, how did you find him?
  

10       A    He is in same clinic as Dr. Colon.
  

11       Q    The lawyer referred you to a doctor and then those
  

12   doctors started referring you to doctors, correct, sir?
  

13       A    Yes.
  

14       Q    And then Dr. Hauskenecht recommended Dr. Simela,
  

15   correct?
  

16       A    Yes.
  

17       Q    Sir, there's gaps in your medical treatment; is that
  

18   fair?
  

19       A    Yes.
  

20       Q    What's the longest period of time you've gone without
  

21   any medical treatment at all for the injuries you are claiming
  

22   in this case?
  

23       A    The longest time was during the pandemic.
  

24       Q    After the pandemic, what's the longest period of time
  

25   you've gone without any medical treatment?
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 1       A    The summer of 2021, onward.
  

 2       Q    So, the summer of 2021 onward until today, you've had
  

 3   no medical treatment; is that correct?
  

 4       A    No.
  

 5       Q    What did you mean about the summer of 2021?
  

 6       A    That was the last time I received treatment, from then
  

 7   on.
  

 8       Q    So, that's what I'm asking.
  

 9            From 2021 until today, 2025, you haven't received any
  

10   medical treatment for the injuries you're claiming in this case;
  

11   is that correct?
  

12       A    No.
  

13       Q    Sir, I'm just asking an open-ended question.
  

14                THE COURT:  Counsel, I think there's confusion
  

15       because there's a question, and then there's a correct after
  

16       it.  You might want to rephrase and just ask one.
  

17                MR. SHOWERS:  Okay.
  

18       Q    Sir, what's the longest period of time where you
  

19   haven't had any medical treatment for the injuries you are
  

20   claiming in this case?
  

21       A    I haven't received treatment since 2021 up until the
  

22   date, but I've always seen doctors two or three times a month.
  

23   The last time I saw one was either February or March.
  

24       Q    Sir, have you attended physical therapy since 2022?
  

25   Sir, it's yes or no, please.
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 1       A    Can you repeat the question?
  

 2       Q    Have you attended physical therapy since 2022?  Yes or
  

 3   no.
  

 4       A    No.
  

 5       Q    Sir, we watched the soccer video yesterday and you saw
  

 6   yourself playing soccer, correct?
  

 7       A    Yes.
  

 8       Q    That was on October 2, 2022, correct?
  

 9       A    Yes.
  

10       Q    I saw you collide with someone on the field.  Do you
  

11   recall seeing that in the video?
  

12       A    Yes.  It wasn't -- yes.
  

13       Q    I saw you smiling in the video.  Did you see yourself
  

14   smiling?
  

15       A    Yes.  I could smile.
  

16       Q    And I didn't see you wince in pain at any time during
  

17   that period.  Did you see yourself wince in pain at any point in
  

18   time?
  

19       A    Not at the time, I wasn't feeling pain.  It was only
  

20   after I felt that.
  

21       Q    I am talking about in that long video that we had
  

22   yesterday.  During that long video, did you see yourself wince
  

23   in pain?
  

24       A    Yes.
  

25       Q    In that video?
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 1       A    Yes.
  

 2       Q    Do you recall what time period?
  

 3       A    I don't remember the exact time but you see when I get
  

 4   -- when he gestured and I went like this (indicating).
  

 5                MR. BRENNAN:  For the record, the witness stood up
  

 6       and bent over the waist.
  

 7                THE COURT:  For the record, yes, that's the gesture
  

 8       the witness just made.
  

 9                Before we go to our next question, we are going to
  

10       switch out the court reporter.
  

11                (Whereupon, the following was recorded and
  

12       transcribed by Official Court Reporter Renee Scott.)
  

13                (Continued on next page.)
  

14
  

15
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 1                    THE COURT:  You may continue.
  

 2          Q.   So when you bent over in the video, as you just
  

 3     demonstrated, that is when you were wincing in pain.
  

 4          A.   Not at that very moment.
  

 5          Q.   Sir, I just want to know if you saw yourself wince in
  

 6     pain during the video yesterday?
  

 7          A.   No.
  

 8          Q.   Okay.  And what about after the video, while we saw
  

 9     you back outside your home when you were walking around, doing
  

10     things with your car, did you see yourself wincing in pain?
  

11          A.   No.
  

12          Q.   And did you see yourself limping at any point in time
  

13     after this video during the video after you played soccer?
  

14                    THE INTERPRETER:  I'm sorry. The interpreter is
  

15          going to ask you to reask the question.
  

16                    THE COURT:  Are you withdrawing your question?
  

17                    MR. SHOWERS:  Yes, please.
  

18          Q.   After you played soccer and while you were still in
  

19     the video, did you see yourself limping at all?
  

20                    THE INTERPRETER:  I'm sorry.  I didn't get the
  

21          last part.
  

22          Q.   Did you see yourself limping at all?
  

23          A.   Probably.  I don't remember the video very well.
  

24          Q.   The video from yesterday?
  

25          A.   Yes.

                            RS-B
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 1          Q.   Did you see yourself head the ball in the video from
  

 2     yesterday hand?
  

 3          A.   Yes.
  

 4          Q.   Okay.  And did you see yourself running around and
  

 5     changing speed very rapidly in the video?
  

 6          A.   Yes.
  

 7          Q.   Did you see yourself giving very hard kicks to the
  

 8     ball in the video?
  

 9          A.   Just about.  I only did that about three times.
  

10          Q.   After you played soccer, did you see yourself reaching
  

11     into the trunk of your car?
  

12          A.   Yes.
  

13          Q.   And did you see yourself squatting down afterwards
  

14     also I think it was on the street near your residence?
  

15          A.   Yes.
  

16          Q.   And you were carrying things as well?
  

17          A.   Yes.
  

18          Q.   Sir, you mentioned an English class that you had to
  

19     cancel; is that right?
  

20          A.   Yes.
  

21          Q.   Where was that class?
  

22          A.   The New Rochelle library.
  

23          Q.   And from what period of time, did you attend that
  

24     class?
  

25          A.   From 9 in the morning until 12:30 p.m.

                            RS-B
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 1          Q.   And what months, what time period, or months did you
  

 2     do that class?
  

 3          A.   I don't remember, but I think it was in the fall.
  

 4          Q.   The fall of what year, sir?
  

 5          A.   So autumn of 2022, autumn 2023 and then after that I
  

 6     didn't go any more.
  

 7          Q.   Did you attend that class in 2024, in November of
  

 8     2024?
  

 9          A.   No.
  

10          Q.   Do you have any receipts about going to that class
  

11     brochures, anything like that?
  

12          A.   So they did give me a certificate after completing the
  

13     class, but I don't know where it is.  When I completed level
  

14     two, I got a certificate.
  

15          Q.   So when did you have to cancel the class like you
  

16     talked about yesterday?
  

17          A.   So the second semester for the second level.
  

18          Q.   What year was that, sir?
  

19          A.   2023.
  

20          Q.   And what month?
  

21          A.   Let me think.  September, October, November since it's
  

22     a three-month course.
  

23          Q.   My question was which month did you cancel it?
  

24          A.   In September.
  

25          Q.   And did you make that cancellation in person, by

                            RS-B
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 1     email?  How did you do that?  How did you let them know?
  

 2          A.   I just stop going.
  

 3          Q.   Sir, the soccer that we saw yesterday, isn't it a fact
  

 4     that you stopped playing soccer like that because you learned of
  

 5     the video that we showed here yesterday; correct?
  

 6                    THE INTERPRETER:  The last part of that, Counsel.
  

 7          Because --
  

 8          Q.   Because you learned of the video so you stopped
  

 9     playing soccer because of this lawsuit?
  

10          A.   No.  I went additional times with my son to play at
  

11     that park.
  

12          Q.   Sir, you learned of the video and then you stopped
  

13     playing soccer; correct?
  

14          A.   No.
  

15          Q.   Currently, you go out and run, you testified
  

16     yesterday; correct?
  

17          A.   Yes.
  

18          Q.   And you run for how many miles?
  

19          A.   I'm not quite sure.  I know I can go once around or
  

20     twice around.  I don't know how many miles that is.
  

21          Q.   What are you running around?
  

22          A.   Where the video that you took of me at the high
  

23     school.
  

24          Q.   New Rochelle High School around the lakes?
  

25          A.   Around the football court.
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 1          Q.   The track, around the football field?
  

 2          A.   Yes.
  

 3          Q.   And how often do you do that run?
  

 4          A.   Three times a week, maybe a weekend.
  

 5          Q.   I'm sorry.  I missed that last --
  

 6          A.   Maybe a weekend.
  

 7          Q.   So three times a week and then a weekend as well?
  

 8          A.   If I don't -- so when I don't go out three times a
  

 9     week, I will go around the court on the weekend for an hour.
  

10          Q.   You'll run for an hour?
  

11          A.   No, not at all.  Walking, I go with my son to walk.
  

12          Q.   So when you have strong pain, you take Tylenol;
  

13     correct?
  

14          A.   I take Tylenol because the other pills upset my
  

15     stomach.
  

16          Q.   Sir, it's a yes then; correct?  When you have strong
  

17     pain, you take Tylenol.  Yes or no.
  

18          A.   No.
  

19          Q.   Okay.  Did you ever testify that when you have strong
  

20     pain you take Tylenol?
  

21          A.   Yes.  That's when they were not giving me prescribed
  

22     medication.  You can get Tylenol without a prescription.
  

23          Q.   Sir, I'm going to draw your attention to another
  

24     deposition.  Okay?
  

25          A.   Okay.
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 1                    THE COURT:  What date?
  

 2                    MR. SHOWERS:  3/25/21.
  

 3                    THE COURT:  Let us know what page when you get
  

 4          there, Counsel.
  

 5                    MR. SHOWERS:  Yes.
  

 6                    Sir, do you remember being ask this question?
  

 7                    THE COURT:  Mr. Showers, the page, please.
  

 8                    MR. SHOWERS:  164, Your Honor.
  

 9                    THE COURT:  Thank you.
  

10                    MR. SHOWERS:  Okay.  Line 16.
  

11                    "QUESTION:  Is the Tylenol the prescription or
  

12          over the counter Tylenol?
  

13                    "ANSWER:  Without a prescription.
  

14                    "QUESTION:  And how often do you take the
  

15          Tylenol?
  

16                    "ANSWER:  When I have headaches."
  

17          A.   That's true.
  

18          Q.   Okay.  Sir, an interpreter was given to you at Lincoln
  

19     Hospital; correct?
  

20          A.   No.
  

21                    MR. SHOWERS:  Your Honor --
  

22                    THE COURT:  Yes.
  

23                    MR. SHOWERS:  -- I'm going to direct the witness
  

24          to the deposition conducted on March 25, 2021.
  

25                    THE COURT:  And the page, Counsel.
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 1                    MR. SHOWERS:  Page 192.
  

 2          Q.   Sir, do you remember attending a deposition in this
  

 3     case on March 25, 2021?
  

 4          A.   Yes.
  

 5          Q.   And your attorney was there, and all the attorneys for
  

 6     all the people in this case were there?
  

 7          A.   Yes.
  

 8          Q.   And you swore to tell the truth; correct?
  

 9          A.   Yes.
  

10          Q.   Do you remember being asked this question and giving
  

11     this answer?
  

12               Page 192, line 14.
  

13                    "QUESTION:  Did you require an interpreter at the
  

14          hospital?
  

15                    "ANSWER:  Yes.
  

16                    "QUESTION:  Were you given one?
  

17                    "ANSWER:  Yes."
  

18          Q.   Does that refresh your recollection, sir, that an
  

19     interpreter was provided for you at the hospital?
  

20          A.   I don't remember, but I recall asking the doctor about
  

21     my broken hand and there was no interpreter present.
  

22          Q.   Well, sir, back in 2021, the accident was closer in
  

23     time than the treatment of Lincoln was closer in time; right?
  

24          A.   Yes.
  

25          Q.   So your memory was better in 2021 about what happened
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 1     at Lincoln Hospital; correct?  It's a yes or no, sir.
  

 2          A.   Please repeat the question.
  

 3          Q.   Your memory was better about what happened at Lincoln
  

 4     Hospital back in 2021 than it is today.  Is that fair?
  

 5          A.   Yes.
  

 6          Q.   In 2021 you testified under oath that an interpreter
  

 7     was provided for you at Lincoln Hospital; correct?
  

 8          A.   If it's there, yes.
  

 9          Q.   And you're in the hospital for about six hours and
  

10     then you went home, correct, the same day?
  

11          A.   Yes.
  

12          Q.   And you didn't receive any treatment at Lincoln
  

13     Hospital to any other body part other than your right hand;
  

14     correct?
  

15          A.   Correct.
  

16          Q.   Sir, Dr. Nigen did not want you to have surgery;
  

17     correct?
  

18          A.   He wanted to.  I was the one who didn't want to.
  

19          Q.   Sir, I'm back to March 25, 2021 deposition.  I'm on
  

20     page 215, line 5.
  

21                    "QUESTION:  Did Dr. Nigen recommend surgery?
  

22                    "ANSWER:  He didn't want me to have surgery.  He
  

23          didn't want me to have surgery.  He wanted me to treat with
  

24          injections."
  

25                    MR. BRENNAN:  Judge.
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 1          A.   At that moment.
  

 2                    THE COURT:  Basis.
  

 3                    MR. BRENNAN:  Well, just a quick side bar.
  

 4                    THE COURT:  Come up.
  

 5                    (Discussion off the record.)
  

 6                    MR. SHOWERS:  I'm going to rephrase that.
  

 7                    THE COURT:  Yes, rephrase the question, Counsel.
  

 8          Q.   Okay.  Sir, I'm going to read more from your
  

 9     transcript.
  

10               I'm now on page 240, line 21.
  

11                    "QUESTION:  Why did you stop treating with
  

12          Dr. Nigen?
  

13                    "ANSWER:  Because I wanted to -- because I wanted
  

14          to see all the recommendations for my shoulder and my knee.
  

15                    THE COURT:  Continue from there, where you just
  

16          stopped, Counsel.
  

17          Q.   Because Dr. Nigen said the same thing that he could --
  

18     that I could have surgery, but I could end up worse than I was,
  

19     then what I was.
  

20                    "QUESTION:  Did Dr. Nigen recommend surgery?
  

21                    "ANSWER:  He didn't want me to have surgery.  He
  

22          wanted me to treat with injections."
  

23          Q.   Do you recall giving that testimony, sir?
  

24          A.   Yes.
  

25          Q.   Sir, the last time you had treatment to your right
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 1     hand was in 2019; is that correct?
  

 2          A.   Yes.
  

 3          Q.   Sir, nothing contacted your back at the time of this
  

 4     incident; correct?
  

 5          A.   No.  I hit myself with the concrete column.
  

 6          Q.   Sir, I'm on the March 25, 2021 deposition.  I'm on
  

 7     page 256 and I'm on line 4.
  

 8                    "QUESTION:  Did any of the beams that fell strike
  

 9          your lower back?
  

10                    "ANSWER:  I don't recall."
  

11          A.   Not the beams.  I hit myself with the concrete column.
  

12          Q.   I'm talking about the beams, sir.
  

13               Did any beams come into contact with your back?
  

14          A.   No.
  

15          Q.   Sir, you still have an active driver's license;
  

16     correct?
  

17          A.   Yes.
  

18          Q.   And the last time you treated with Dr. Capiola was
  

19     sometime in 2021; is that correct?
  

20          A.   In addition to the time I had seen him in 2025.
  

21          Q.   Well, aside from that, the last time you saw him in
  

22     2025 and then before that was 2021; correct?
  

23          A.   Yes.
  

24          Q.   Thank you very much, sir.
  

25          A.   You're welcome.
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 1                    THE COURT:  Mr. Gilroy.
  

 2                    MR. GILROY:  Your Honor, I need about a minute to
  

 3          connect.
  

 4                    THE COURT:  How about a quick restroom break I
  

 5          think before we continue with cross examination.
  

 6                    COURT OFFICER:  All rise. Jury exiting.
  

 7                    (Jury exits courtroom.)
  

 8                    (A recess was taken.)
  

 9                    COURT OFFICER:  All rise. Jury entering.
  

10                    (Jury enters courtroom; the following
  

11           occurred:)
  

12                    THE COURT:  We can take our seats.  Thank you.
  

13                    Mr. Gilroy, cross exam.
  

14     CROSS EXAMINATION
  

15     BY MR. GILROY:
  

16          Q.   Good afternoon, sir.
  

17          A.   Good afternoon.
  

18          Q.   I'm James Gilroy and I am an attorney for Capital
  

19     Concrete.
  

20               If you don't understand me or don't understand the
  

21     question, let us know.  Okay?
  

22          A.   That's fine.
  

23          Q.   You are a graduate of high school; correct?
  

24          A.   Yes.
  

25          Q.   You also took studies after high school; is that
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 1     right?
  

 2          A.   In an institute.
  

 3          Q.   Three years?
  

 4          A.   I didn't finish.  I did two and a half years.
  

 5          Q.   Okay.  And that was in accounting or finance?
  

 6          A.   It was accounting.
  

 7          Q.   Okay.  And since being in this country, starting in
  

 8     2009, your work has been carpentry?
  

 9          A.   No.  I worked at a restaurant.
  

10          Q.   Okay.  And later you went into construction?
  

11          A.   From 2011 onward.
  

12          Q.   And your trade was carpentry at that time?
  

13          A.   It was mostly painting but there was some carpentry
  

14     involved like doors and stuff like that.
  

15          Q.   And were you -- at the time that this accident
  

16     happened, you were stripping forms; is that fair?
  

17                    THE INTERPRETER:  I'm sorry the interpreter is
  

18          interpreting forms.
  

19          Q.   Stripping forms.
  

20          A.   Yes.
  

21          Q.   That means pulling plywood or wood coverings off of
  

22     concrete columns?
  

23          A.   So the metal attached to the ceiling and the forms of
  

24     the walls.
  

25          Q.   And were the forms made of wood?

                            RS-B



Urquia - Plaintiff - Cross (Gilroy)

746

  
 1          A.   Wood with metal.
  

 2          Q.   Okay.  So it would be fair to say the nature of the
  

 3     work was carpentry?
  

 4          A.   No.  For me, it's something different.  Carpentry is
  

 5     one thing and stripping is another for me.
  

 6          Q.   Okay.  And you looked at the video with us yesterday,
  

 7     the long one, the one we looked at before lunch and after lunch.
  

 8     You recall that; right?
  

 9          A.   Yes.
  

10          Q.   I have it here cued up, if you need to or if you like
  

11     to look at any part of it again.  Okay?
  

12          A.   All right.
  

13          Q.   Would you agree in that video you're shown raising
  

14     your hands, both hands, above your head and throwing a ball?
  

15          A.   No.  My son throws the ball and I grab it like this.
  

16     (Witness Indicating.)
  

17          Q.   Sir, I am --
  

18                    MR. GILROY:  Your Honor, I'm referring to 57
  

19          seconds into that hour long or more than an hour long
  

20          video.
  

21          Q.   Now, I have a question.
  

22               You're throwing a ball from over your head in that
  

23     frame, aren't you?
  

24          A.   N.  I'm grabbing the ball that my son threw at me.
  

25          Q.   You're catching it?
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 1          A.   Yes.
  

 2          Q.   That's catching it, what we just looked at?
  

 3          A.   Yes.
  

 4          Q.   57 to 58?
  

 5                    MR. BRENNAN:  Should we just play a couple of
  

 6          seconds earlier, Judge?
  

 7                    THE COURT:  Mr. Gilroy, would you like to play a
  

 8          couple of seconds earlier?
  

 9                    MR. GILROY:  Yes, Your Honor.
  

10                    Just for the record, we're looking at -- it's a
  

11          little hard to manipulate.  We're now looking at about 53
  

12          seconds into the video.
  

13          Q.   So you caught it and you threw it.  Is that fair?
  

14          A.   Yes.  I'm playing with my son there.
  

15          Q.   So when you told us you didn't throw the ball, that
  

16     was a mistake?
  

17          A.   I didn't throw it that hard.  My son was about the
  

18     distance from you and I.
  

19          Q.   Well, I didn't ask you if you threw it hard.  I asked
  

20     you if you threw the ball from over your head?
  

21          A.   Yes.
  

22          Q.   And so you did.  And when you told us, you didn't that
  

23     was incorrect?
  

24          A.   Well, for me throwing the way you mentioned it is
  

25     grabbing it and throwing it hard.
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 1          Q.   I see.  And all during the video you're seen turning
  

 2     your head to the left and to the right.  Would that be fair?
  

 3          A.   Yes, that's true, because I wanted to see how I was
  

 4     doing since I was no longer getting physical therapy.
  

 5          Q.   When you went to the park, you played ball with your
  

 6     son for about 10 or 15 minutes.  Do you recall that?
  

 7          A.   Yes.
  

 8          Q.   You then played soccer, football, with a different
  

 9     group of people?
  

10          A.   Yes.
  

11          Q.   These were grown ups?
  

12          A.   They were mixed, children, adults.
  

13          Q.   Okay.  And were they playing a competitive game?
  

14          A.   No.
  

15          Q.   Did you run and dribble the ball during that game?
  

16          A.   Maybe two or three times.
  

17          Q.   And did you run while dribbling the ball?
  

18          A.   Maybe some two or three times.
  

19          Q.   There was nothing preventing you from running at that
  

20     point, was there?
  

21          A.   No.
  

22          Q.   At one point in the video, you took off your jacket
  

23     and continued to play.  Do you remember that?
  

24          A.   Yes.
  

25          Q.   You were wearing, I think, a red shirt?
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 1          A.   Yes.
  

 2          Q.   You were also wearing football shoes; is that right?
  

 3          A.   Yes.
  

 4          Q.   And you brought those with you when you went to the
  

 5     park that day.  Fair?
  

 6          A.   Yes, since I went to practice with my son.
  

 7          Q.   And you knew you were going to be playing with some
  

 8     other people besides your son; is that right?
  

 9          A.   No.
  

10          Q.   Among the players who played in the game that you were
  

11     playing in, did your son participate in that game?
  

12          A.   He was there for a moment.  The mother took him away
  

13     to the car because it was a bit cold.
  

14          Q.   And the players who were playing in that game were
  

15     pretty skilled, weren't they?
  

16          A.   No.
  

17          Q.   Do you consider yourself a skilled soccer player?
  

18          A.   As I mentioned before, I played in the leagues both in
  

19     Peru and here in the Bronx and this is not even a 20 percent of
  

20     what I once was.
  

21          Q.   And nevertheless you were able to leap into the air
  

22     while you were playing soccer?
  

23          A.   Two or three times.
  

24          Q.   Because it's part of the game?
  

25          A.   Exactly, and I also wanted to test my physical
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 1     abilities since I was no longer attending physical therapy.
  

 2          Q.   And we saw you walking with a backpack over your right
  

 3     shoulder.  Is that fair?
  

 4          A.   Yes.  My son's Mickey Mouse back.
  

 5          Q.   And the reason you were carrying it on your right
  

 6     shoulder is your right shoulder was not bothering you?
  

 7          A.   No, since I was already warmed up, I just put it over
  

 8     my right shoulder.
  

 9          Q.   And in addition to turning your head to the left and
  

10     the right freely during that soccer game, you also looked up in
  

11     the air.  Is that fair?
  

12          A.   Like one time.
  

13          Q.   And at one point -- I think you testified about this
  

14     already -- at one point you bounced the ball off your head?
  

15          A.   It just grazed my head.  I didn't really bump.
  

16          Q.   You didn't bounce the ball off your head then?
  

17          A.   I did hit it but very fearfully.
  

18                    MR. GILROY:  Sorry for the technological
  

19          difficulties, Your Honor.
  

20          Q.   I'm going to show you a sequence that views at a
  

21     minute 39.  I'll start at 49 seconds.  This is the section of
  

22     the video that I'm referring to that happened in a second but
  

23     you see yourself bouncing the ball off your head in that view?
  

24          A.   I did but I did it fearfully not like how I would
  

25     customarily bump the ball.
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 1          Q.   But regardless of whether you did it with fear or
  

 2     without fear, you were able to bounce the ball off your head?
  

 3          A.   Yes.
  

 4          Q.   You didn't stop playing the game immediately, did you?
  

 5          A.   No.
  

 6          Q.   In fact, you joined a second game that we see on the
  

 7     tape; is that correct?
  

 8          A.   No.  It's the same game.  We just changed fields.
  

 9          Q.   The same group of players but on a different field?
  

10          A.   Yes.
  

11          Q.   How long does a soccer game go on for?
  

12          A.   This is not like a competitive game.  This is like a
  

13     friendly match, 20 minutes.
  

14          Q.   When you played professional soccer, how long did the
  

15     games last?
  

16          A.   In the league that I participated here in the Bronx,
  

17     it was 20 minutes, twenty minutes, and in Peru, they were 45
  

18     minutes, forty-five minutes.
  

19          Q.   Forty-five minutes for the entire game or 45 minutes
  

20     for a half?
  

21          A.   So 45 minutes half and then the other half is 45
  

22     minutes.
  

23          Q.   And in the games you've played here in New York, did
  

24     you play 20 minutes and then take a break and then play another
  

25     20 minutes.  Would that be a typical game?
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 1          A.   It really depends on the rules where you're playing.
  

 2     Sometimes it could three or four.
  

 3          Q.   And when you were playing those games that we see on
  

 4     the tape, you're playing for just about an hour's time.  Isn't
  

 5     that fair?
  

 6          A.   It's not a full hour.  It's showing intervals of rest,
  

 7     me talking and hanging out with my son.
  

 8          Q.   And the date of that game was October of 2022; is that
  

 9     correct?
  

10          A.   It's right there.
  

11          Q.   October 2nd of 2022?
  

12          A.   Yes.  I see it listed right there.
  

13          Q.   I'm going to ask you about another event in 2022 that
  

14     we don't have a videotape of.
  

15               Back on July 1st of 2022, do you recall testifying at
  

16     a deposition when an attorney for Capital Concrete, not myself
  

17     but another attorney, asked you questions about your accident,
  

18     about your injuries and about your physical conditions?
  

19          A.   Yes.
  

20          Q.   And at that deposition on July 1st of 2022, three
  

21     months before what we see in the video, you swore that you were
  

22     telling the truth and you took an oath?
  

23          A.   Yes.
  

24                    MR. GILROY:  Your Honor, I would like to read
  

25          from a section of Mr. Urquia's deposition on July 1st of
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 1          2022 beginning on page 30 at line 3.
  

 2                    THE COURT:  I'm there.
  

 3          Q.   Do you recall, Mr. Urquia being asked the following
  

 4     question and giving the following answer?
  

 5                    "QUESTION:  Is there anything that you cannot do
  

 6          at all on a daily basis that you have done prior to your
  

 7          accident?
  

 8                    "ANSWER:  I was an athlete, yeah.  I used to go
  

 9          out running or jogging.  I played in the league.  I played
  

10          soccer with the state.  I used to take my son out for rides
  

11          and to play basketball."
  

12                    THE INTERPRETER:  I'm sorry.  The last part of
  

13          that, Counsel.
  

14                    MR. GILROY:  And to play basketball.
  

15                    "I used to go out and do many things and I
  

16          haven't been able to do that."
  

17                    "QUESTION:  And you said you're an athlete.
  

18                    Were you referring to playing in the soccer
  

19          league or something else?
  

20                    "ANSWER:  Yes."
  

21          Q.   Do you recall being asked those questions and giving
  

22     those answers under oath?
  

23          A.   Yes.
  

24                    MR. GILROY:  And continuing on page 31, Your
  

25          Honor, at line 4.  Withdrawn.
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 1          Q.   By the way, sir, you weren't wearing your back brace
  

 2     or your knee support in that game that we saw on the video, were
  

 3     you?
  

 4          A.   I was not using the vest, but I was using the knee
  

 5     brace.  I wasn't intending to go out and play.
  

 6          Q.   When you say "a vest," are you talking about the back
  

 7     support that is marked in evidence, I think it's Exhibit 25?
  

 8          A.   Yes.
  

 9          Q.   You were not wearing that, were you?
  

10          A.   No.
  

11          Q.   Do you recall being asked this question on July 1st of
  

12     2022, three months before the video, at your deposition?
  

13                    "QUESTION:  Do you use any type of medical
  

14          equipment or walking assistance such as a cane, a back
  

15          brace, a walker, anything of that nature?
  

16                    "ANSWER:  I wear a lower back brace when I go out
  

17          walking.
  

18                    "QUESTION:  Maybe --
  

19                    MR. GILROY:  Oh, I'm sorry.
  

20                    "QUESTION:  How often do you go out walking?
  

21                    "ANSWER:  Maybe three times a week, but I only go
  

22          out for about ten minutes.  I only do on a couple of blocks
  

23          away from my house."
  

24                    Were you asked those questions and did you give
  

25          those answers under oath on July 1, 2022
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 1          A.   Yes.
  

 2          Q.   And did you give those answers because you wanted the
  

 3     person asking the questions to believe that you only went out
  

 4     walking for ten minutes at a time three days per week?
  

 5          A.   No.
  

 6          Q.   And did you give the answer to the previous question
  

 7     that I just read to you and the answers because you wanted the
  

 8     person asking the questions to believe that you no longer could
  

 9     play soccer?
  

10          A.   No.
  

11          Q.   You did not want to deceive the person when you told
  

12     them that you don't play soccer any more?
  

13          A.   I love football.  I love soccer.  I wanted to
  

14     recuperate just that.
  

15          Q.   And yet you testified that you didn't do it at all
  

16     when someone was asking you questions under oath in connection
  

17     with a lawsuit that you were bringing; is that correct?
  

18                    THE INTERPRETER:  I'm sorry. Can you --
  

19                    MR. GILROY:  Sure.  I'll withdraw it.  I'll ask
  

20          it differently.
  

21          Q.   Were you trying to deceive the person who was asking
  

22     you these questions?
  

23          A.   No.  I have no reason to deceive anything.
  

24                    MR. GILROY:  Thank you.
  

25                    I have no further questions.
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 1                    THE COURT:  Any redirect?
  

 2                    MR. BRENNAN:  Yes, briefly.
  

 3     REDIRECT EXAMINATION
  

 4     BY MR. BRENNAN:
  

 5          Q.   Mr.  Urquia, what changed between July of 2022 and
  

 6     when you tried to play soccer under October of '22?
  

 7          A.   I don't understand the question.
  

 8          Q.   Why did you try to play soccer a few months later
  

 9     after giving that deposition?
  

10          A.   One was because my son.  He said, "Dad, play.  Just
  

11     play, dad."  And I acquiesced because all the parents got
  

12     together, all his friends were there, all the fathers were
  

13     there.  "Please."  And I wanted to see what physical condition I
  

14     was in.  I love football and soccer.  I wanted to really see
  

15     like what condition I was in.
  

16          Q.   And what kind of condition did you learn you were in
  

17     when you tried to play?
  

18          A.   I'm not playing the way I used to.  I want to
  

19     recuperate what I once had.
  

20                    MR. BRENNAN:  Thank you.  No further questions.
  

21                    THE COURT:  Mr. Showers, any recross?
  

22                    MR. SHOWERS:  No, Your Honor.
  

23                    MR. GILROY:  No recross.
  

24                    THE COURT:  Okay Mr. Urguia, you can step down.
  

25          Thank you.

                            RS-B
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   1                    Counselors, can you sidebar real quick?
  

 2                    (Discussion off the record.)
  

 3                    THE COURT:  So, members of the jury, we're going
  

 4          to end the presentation of the trial for today.  I'm going
  

 5          to ask that return here by 10:00 tomorrow morning and we
  

 6          have, I believe, we have a witness, one witness scheduled
  

 7          to testify for tomorrow.  Okay.
  

 8                    So, again, I'll ask that you get here by 10.  We
  

 9          were hoping to get going with the trial by 10:15 and, of
  

10          course, remember those rules from the beginning of trial.
  

11                    I wish you a good evening and be careful out
  

12          there.  The Yankee game just go out a little while ago.
  

13          You know how that can get down here.  So take your time.
  

14          Okay.
  

15                    COURT OFFICER:  All rise. Jury exiting.
  

16                    (Jury exits courtroom.)
  

17                             *   *   *   *   *
  

18                    (Trial adjourned to Friday, May 23, 2025 at 10:00
      a.m.)

19
  

20
  

21
  

22
  

23
  

24
  

25
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