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(Whereupon, an itemis received and pre-nmarked
Plaintiff's Exhibit 8 in evidence.)

THE COURT OFFICER Al rise. Jury entering.

(Whereupon, the jurors entered the courtroom)

THE COURT: Everyone coul d be seated, please.
Good norning, nenbers of the jury. | hope you had a nice
weekend.

So we will get right toit. Wthout further
adieu, I will call on M. Roth to call the plaintiff's

next W tness.

MR ROTH. Thank you, your Honor. The plaintiff
calls Dr. Steven Toul i opoul os.

THE CLERK: Pl ease raise your right hand. Do you
swear or affirmthat the testinony you are about to give is
truth, the whole truth, and nothing but the truth?

THE WTNESS: | do.

(ST-EEV-EEN T-OUL-1-OP-OUL-OS, called by and on
behal f of the Plaintiff, having been first duly sworn, was
exam ned and testified as follows:)

THE CLERK: | need you to state your nane and
t hen spell your nane.

THE WTNESS: First nane is Steven with a V,

m ddl e name is John, last name is Touliopoul os, spelled,
T-OCUL-1-OP-OUL-OS.
THE CLERK: You can have a seat.

Denee Vadell, RPR, CCR-NJ, NYACR
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The W tness is sworn.
THE COURT: GCkay. Thank you.
M. Roth, whenever you are ready.
MR ROTH. Thank you, your Honor.
DI RECT- EXAM NATI ON
BY MR ROTH
Q Good norni ng, Doctor
Good norni ng.
What kind of physician are you?
' man orthopedi c surgeon.

Wiat does it nmean to be an orthopedi c surgeon?

> O > O »F

An orthopedi ¢ surgeon practices a branch of nedicine
that deals with disorders of the nuscul ar skel etal systens.
That includes bones, joints, liganents, tendons, cartil age.

Q Can you tell the nenbers of the jury, briefly, about
your educational history and training?

A Yes. | attended college at Col unbia University. |
majored in chem cal engineering. After graduating, | stayed on
at Colunbia University and | obtained a nasters degree in
bi oengi neering before entering nmedi cal school at Downstate in
Brooklyn. After graduating nedical school, | stayed on at
Downstate as a resident. After conpleting nmy residency in
orthopedic surgery, | did an extra year of training called the
fellowship in sports nedicine at Lennox Hi Il Hospital.

Q Can | stop you right there? Wat is a fellowship in

Denee Vadell, RPR, CCR-NJ, NYACR
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sports nedi ci ne?

A So within the branch of orthopedics there are other
areas of specialty that include pediatrics, tunor, and hand.
was interested in sports nedicine. So after | conpleted ny
fellowship, | becane board certified not only in orthopedic
surgery, but orthopedic sports nedicine.

Q And what is orthopedic sports nedicine?

A It's kind of Iike what it sounds. [It's a division of

orthopedics that treat injuries of the extremties, nanely,
shoul ders knees, el bows, wists. They frequently occur in
sports accidents, but they can occur in a fall or any other
ki nd of acci dent.

Q Al right. And with regards to post-educationa
activities, did you teach residents?

A Yes.

Q And where did you teach residents?

A Throughout the years, | taught residents at Saint
Vincent's Hospital, Brookdale Hospital, Lennox Hill Hospital,
New Yor k- Presbyterian of Lower Manhattan Hospital

Q D d you ever teach a doctor named Sean Lager?

A Yes.

Q And how did you know Dr. Lager?

A Vel |, he was ny resident probably 20 years ago while,
| would say, Vincent's was still open

Q Can you tell the nenbers of the jury about your
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practice currently?
A Yes. |I'min private practice so | have an office both
inin Manhattan as well as Queens. | have a general practice
nmeaning that | don't just do sports nmedicine. | also do joint

repl acenents and fractures, but the majority of ny practice is
related to joint injuries and | do performa | ot of
arthroscopi c surgeri es.

Q And what is arthroscopic surgery?

A Arthroscopic surgery is surgery performed with a use
of a canera basically. Wen it's done in the stomach, it is
cal l ed | aparoscopic. Wien it is done in a joint, it's called
arthroscopic.

Q And for what part or parts of the body do you perform
arthroscopi c surgery?

A Shoul der, el bow, wrist, hip, knee, and ankl e.

Q And | want to talk to you a little bit about the
anat oy of the shoulder. Just from 30,000 feet, what is the
shoul der ?

A The shoulder is a -- it's a ball and socket joint.

And the thing about the shoulder is that it has a very big bal
and has a very small socket. So the ball kind of needs help to
stay in the socket and it relies on the soft tissues around the
ball and that's, nanely, the labrumwhich is cartilage as well
as the liganents and the mnuscl es.

Unli ke the hip, the hip has a big socket and a snal |
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ball. And the hip can stay in the socket just with its bony
architecture. Wuereas a shoulder tends to need help and, you
know, you may have heard of people dislocating their shoul ders.
That's when the ball pops out of the socket.

Q And if you weren't here testifying today, what woul d
you be doi ng?

A Sur gery.

Q Ckay. And are you being conpensated away from your
time fromyour patients today?

A Yes.

Q At what rate?

A It's determ ned by ny office manager dependi ng how
long |"'maway fromthe office. |It's a nunber value usually
around $10, 000.

Q Al right. And did you and | prepare prior to you
com ng in today?

A Yes.

Did we review fil ns?
Yes.

Dd we review nedical records?

> O »P

Yes.

Q Al right. And how nuch tinme, in total, would you say
we spent preparing between phone calls, emails, and actual
I n-person practice?

A Probably, two to three hours.

Denee Vadell, RPR, CCR-NJ, NYACR
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Q And did you review records in preparation for your
testinony today?

A Yes.

Q Al right. And what records, if any, did you review
in preparation for your testinony?

A The records of previous treating orthopedi c surgeons.
| can't renmenber the names. | think Dr. Pearl and Dr. Kraner
as well as records of Dr. Hausknecht and Dr. Merol a.

Q And did you review any filnms or MRIs in preparation
for today's testinony?

A Yes, | have.

Q | know there's a |lot of records, but can you estinmate
how many MRIs we went through in preparation for today's
testi nony?

A | think at |east four of the shoul der.

Q Ckay. | want to talk alittle bit nore about the
anat oy of the shoulder. You mentioned the |abrum But what
is the labrumin the shoulder. | know we have hip |abruns too.
Just the shoul der.

A It's -- so around the cup of the shoulder. So the cup
is called the glenoid. To nake the cup deeper, there's a
abrumand it's a disc of cartilage that waps around the bone
to make the cup deeper to help the stability of the shoul der.

Q And then what is the rotator cuff?

A The rotator cuff -- to get back to the | abrum

Denee Vadell, RPR, CCR-NJ, NYACR
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Q |*"msorry. Please, continue.

A My fault. So attaching to the labrumis the |iganments
of the shoulder. And the liganents -- it was -- a |iganment
hol ds bones together. A tendon holds a nuscle to a bone. So
the Iigaments and the |abrum act together for the stability of
t he shoul der joint.

The rotator cuff is a layer that is superficial of
both that layer. And there's four nuscles in the rotator cuff
to help people nove their shoulder. And then above that is
your deltoid nuscle which is another nuscle that you can
actually feel. The other nuscles you really can't feel. The
deltoid is the nuscle that you can feel that hel ps you nove
forward, sideways, and backwards.

Q So when |'mat the gym that's the deltoids?

(Counsel indicating, raises arns above head.)

A Primarily, but you're also using other rotator cuff
nmuscl es too.

Q And how many nuscles are there in the rotator cuff?

A There are four.

Q And what are the four nuscles in the rotator cuff?

A Subscapul ari s --

Q Sl ow down. You know this; you went to ned school; you
got a fellowship, but no one else in the roomis going to know
it this quick and Denee needs to get it all

So, nice and slow and clear, can you please tell us

Denee Vadell, RPR, CCR-NJ, NYACR
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the four nuscles of the rotator cuff?

A The subscapul aris, the supraspinatus, the
i nfraspi natus, and the teres mnor.

Q Ckay. What is the subscapularis and where is it
| ocat ed?

A Well, they all kind of wap under the shoulder. The
subscapularis is nore in the front; the supraspinatus and the
infraspinatus is nore on the side; and the teres mnor is nore
in the back. But, basically, the subscapularis hel ps you kind
of nove your arminward, where the other two nuscles help you
rai se your arm sideways.

Q kay. And how do they -- | nean, it's called the
rotator cuff, but it's four separate muscles. How do they
interact wth each other?

A So as the nuscles cone into the shoulder, there is a
confluence. They kind of nerge together to nake a tendon. And
sonetines you can't see where -- they say the supraspinatus
tendon ends and the infraspi natus begins because they kind of
nmer ge toget her.

Q What are the signs and synptons for an individua
presenting with a torn | abrunf

A Vel |, depending on the labrum-- within the | abrum
itself, | nean, there's usually three divisions or three areas
that we speak of. The superior [abrum the |Iabrumon the top;

the anterior |abrum and the posterior |abrumis the abrumin

Denee Vadell, RPR, CCR-NJ, NYACR
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t he back of the shoulder. And the synptons, it's variable:
You can have pain, popping, clicking, and stability, where your
shoul der kind of feels like it is going to conme out, weakness
and so forth.

Q Ckay. And what about -- what are the signs and
synptons for an individual presenting with rotator cuff tears
or tear?

A Again, if you have a torn rotator cuff tendon, it can
affect your strength. So usually the main finding is weakness
as well associated pain when the armis noved.

Q What are the treatnent options for an individua
presenting with a torn abrumand a torn rotator cuff?

A It depends on what variables. Cbviously, you treat
soneone that is 18 differently than you treat someone that's
60.

You treat a partial tear differently than you treat a
full tear, but usually if you do have a partial tear or |abra
tear, there are sone circunstances where you would want to do
surgery sooner, but usually it's treated initially with
physi cal therapy.

Q And what are the signs and synptons -- w thdrawn.

As part of your practice, do you treat individuals who
have post-traumatic arthritis of the shoul der?

A Yes.

Q And what is post-traumatic arthritis of the shoul der?

Denee Vadell, RPR, CCR-NJ, NYACR




© o0 ~N o o b~ w Nk

N N N N I N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Touliopoulos - Plaintiff - Direct

366

A Arthritis is when the cartilage -- so there's two
types of cartilage in the shoulder, to nmake it nore confusing:
It's the labrumcartilage which is that disc. And then there
is articular cartilage, which is the cartilage on the end of
t he bone.

So when you eat a chicken | eg and you notice the shiny
white thing on the end of the bone, that is actually the
cartilage that covers the bone and that's what is the cushion
on the bone and that's what rubs together with the other side.
When that articulate cartilage starts to wear out, we call that
degenerative joint disease, chondronal acia -- osteoarthritis.

Basically, osteoarthritis is when you start to | ose
your cartilage and then over tine -- initially, it is sonething
that can be hard to diagnosis, but over time it becones nore
evi dent the space between the bones gets nore narrow and there
can be other findings too.

Q And what are the treatnent options for an individua
who presents wth post-traumatic arthritis?

A Wll, initially, you want to treat it conservatively
with activity nodification, rest, antiinflammtory nedi cati ons,
per haps, cortisone injections. Eventually, arthritis is
progressive and eventual |y many of those patients would require
surgery in the formof a shoul der repl acenent.

Q Ckay. And did there conme a tine where you treated
M. Carlos Mel endez?

Denee Vadell, RPR, CCR-NJ, NYACR
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A Yes.
Q And for, approximately, how | ong have you been
treating M. Carlos Ml endez?
A | believe, over 10 years.
Q Did you bring your records to court today?
A Yes.
MR ROTH: And | would like to admt these as
Plaintiff's Exhibit 8.
MR ROSS: No objection, your Honor, subject to
redacti on.
(Whereupon, the itemreferred to is received and
marked Plaintiff's Exhibit 8 in evidence.)
THE COURT: GCkay. It's in evidence.
MR. ROTH. Can you please give it to the wtness,
officer? Thank you
BY MR ROTH
Q Ckay. So let ne know when you're ready.
A Ckay. So you asked the first tine | treated this
patient. It was Decenber 17 of 2014.
Q Al right. And when you first saw him did you take a
hi story?
A Yes, | did.
Q And what was the history?
A Wien he presented, he was 50 years of age. He

reported being involved in an accident at work while working as

Denee Vadell, RPR, CCR-NJ, NYACR
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a construction worker. On July 16th of 2004, this is about
10 years previous, he was struck in the head, neck, and |eft
shoul der and presented for evaluation of his |left shoul der
injury. He did report seeing Dr. Hausknecht for his head and
neck injuries.

Wth respect to his left shoulder, he had difficulty
rai sing his arm above his head, difficulty performng
repetitive activity using his left arm as well as overhead
activities. He also reported a lack of strength and difficulty
graspi ng, pushing, and pulling, as well as carrying out
activities using fine dexterity wth his hands.

He reported the pain as being dull and achy in nature.
And the synptons persisted despite having received two prior
i njections, physical therapy, and nedications in the form of
Naprosyn which is an anti-inflanmmuatory nedication.

Q Did you perform a physical exam nation?

A Yes, | did.

Q And what did the physical exam nation consist of?

A It consisted of a range of notion, neaning, how nuch
notion did the patient have or lack. His flexion, whichis
your ability to raise your armin front of your body, was about
110- degrees which is around here. Normal is 180. You should
be able to raise your armright over your head. H s extension
was 30. | would say that was slightly |acking. H s abduction

was 95-degrees which is about here. Again, normal is 180. You

Denee Vadell, RPR, CCR-NJ, NYACR
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shoul d be able to raise your arm over your shoul der.

The i npi ngement signs were positive. These are tests
performed by the exam ner where the armis rotated and el evated
to see if that reproduces his pain and it did. And the
apprehension test and the relocation test were positive. These
are tests perfornmed by the exam ner to assess the stability of
t he shoul der.

The apprehension test is performed by bringing the arm
at a abducted and externally rotated position. And if it
recreates the pain, it signifies the ball is wanting to slip
out of the socket and the relocation test is perfornmed when the
exam ner pushes back in -- the ball back in with his fingers
and if that helps relieve his pain, that is also considered a
positive, meaning, that the shoulder was trying to slip out,
but now it feels better because you are pushing it back in.

Q And what was the significance of your findings on the
physi cal exam if any?

A Well, the patient had weakness, limted strength, he
had imted notion, and he had findi ngs of shoul der | ooseness
or instability.

Q Ckay. And at that point in 2014, did you reach a plan
of treatment after that first examnation in getting the
hi story?

A Yes.

Q And what was your initial plan of treatnent when you

Denee Vadell, RPR, CCR-NJ, NYACR
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first saw M. Ml endez?

A Because -- that, you know, synptons were going on for
10 years and he had all of these treatnments before that didn't
really help him | did reconmend or arthroscopic surgery of the
shoul der.

Q Al right. And then in addition to the recomendati on
of arthroscopic surgery, did you al so order new i nagi ng?

A Yes.

Q And what was the reason why you ordered new i nagi ng?

A Vel |, you know, the inmaging was several years old and
the quality of the imaging wasn't really good and | did want to
carry out a new MRl or a 3 Tesla M

Q Al right. Let ne slow you dowmn. No one needs three
Teslas, but what is a 3T MR ?

A So a Tesla is basically the strength of a magnet. An
MRl uses magnets to | ook inside your body. So the nore
powerful the magnet, the nore powerful the magnetic field and
the better and the nore detailed the i mage you get.

Hs previous MRIs were, | believe, 1.5 or less. And |

wanted a 3 Tesla to get better quality imges of the shoul der.

Q And the Tesla refers to the power of the magnet; is
t hat correct?

Yes.
Q And how does that gradation work? Do you know?
A How does what work?

Denee Vadell, RPR, CCR-NJ, NYACR
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Q The gradation of the Tesla rating work.

A Well, again, it's the magnetic field and prior to the
3 Tesla MR, the average MRl that you would get would be a 1.5.
And then there are extremity MRIs that only do the extremties
that's even less than 1.5. So | wasn't happy with the quality
of the previous MRIs and | wanted a better inmaging.

Q And now when did Carlos obtain that 3T MR ?

A | believe in 2016.

Q Ckay. In between the first tine you saw himin 2014
and the tinme he gets the MRl of the left shoulder with the 3T
Tesla MRI in 2016, did he continue to treat with you and your
part ners?

A Yes.

Q Appr oxi mately, how many tines?

A Wth nme, | think it was twice. Wth ny coll eague, |
believe three times -- three or four tine.

Q So he presented -- and you said your colleague. |Is
that Dr. Demarco?

Yes.

And is Dr. Demarco your partner?

> O >

Yes.

Q So you two were partners and interchangeably see
patients?

A Yes. W are in the sane practice and we usually treat

t he sanme patient.

Denee Vadell, RPR, CCR-NJ, NYACR
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Q So did, both, you and Dr. Demarco treat M. Ml endez?
A Yes.
Q Did you discuss this case with Dr. Demarco?
A Yes.
Q And did you agree on the assessnent?
A Yes.
Q And what was the assessnment prior to review ng the
VRl ?

A W suspected rotator cuff injuries because of the
weakness; possible labral injuries because of the instability;
and possibly al so chondral danage because it is now an injury
that's 10 years ol d.

Q And what is chondral damage?

A It's the wearing out of the cartilage that | nentioned
earlier.

Q Now, did M. Ml endez eventually obtain this 3T MR ?

A Yes, he did.

Q And when he obtained the 3T MRI, were the discs or the
I mages provided to you?

A Yes, either by CD or by online access.

Q And did you review the MRIS?

A Yes.

Q And in reviewing the MRIs, did you forman opinion to
a reasonabl e degree of nedical certainty what they showed?

A Yes.

Denee Vadell, RPR, CCR-NJ, NYACR
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Q And would you like -- well, would it be easier to
explain your findings if you reviewthemwth the jury?
A Yes, it would be.
MR ROTH. So, with your perm ssion, judge, can
he step down?
THE COURT: OF course.

MR. ROTH. We are going to play sonme nusica

chairs.
THE WTNESS: So this is an MR of the |eft
shoul der - -
MR ROSS: | object. There is no question, yet.
THE COURT: There is no question.
BY MR ROTH

Q Make sure you talk this way because Denee, the nost
i mportant person in the room next nost inportant people in the
room so keep it this way.
Wiat is it that we're | ooking at, Doctor?
A This is an MRl scan of the |left shoul der of patient,
Carl os Mel endez.
MR ROSS: I|I'msorry. Can | have the date of the
i mge, please?
THE WTNESS: This is dated Septenber 19, 2016.
And you see, here, it is a 3 Tesla MRI. From Lennox Hil
Radi ol ogy Tesl a.

Q Again, from 30,000 feet, because we all don't have

Denee Vadell, RPR, CCR-NJ, NYACR
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your training, what are we | ooking at here, generally? And
then we will get into what you're seeing on the film
A So this is a cross-section of the shoulder. And it's

a cross-section in this way. So kind of taking the slice of
t he shoul der this way. So the MR slices this way and slices
this way and we call themsagittal axial and coronal i maging.

On this inmage you can see the ball which is the
humeral head and the cup which is called the glenoid. And now,
this white signal is sonme fluid inside the -- and then you can
see the white signal entering this black area. So this area
shoul d be just black, right? So when there is a white line
there, that signifies atear. This is a tear of the superior
| abrum That's the labrumthat's on top of the glenoid.

And, al so, you see this white signal, here, in the
rotator cuff. The rotator cuff tendon should be al so dark and
bl ack. There should be no white signal in the rotator cuff.
And you can see all this white signal that goes through the
tendon signifying a significant tear, alnost, perhaps, a full
t hickness tear of the -- this tendon will be the supraspinatus
t endon.

Q What is a full thickness tear as opposed to a regul ar
tear?

A The tears of the rotator cuff are divided into
different categories: A full tear is a tear that goes all the

way through the tendon. The partial tears, | also divided into
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undersurface, they are torn partly fromthe underside or --
which will be this side or partial bursal side of the tear.
Tears on the other side. And they are al so subdivided into how
much they penetrate into the tendon.

You can -- 10, 20, 30% And the deeper the tear, the
nore likely it's sonething that needs to be fixed surgically.
A nore superficial tear, say, a tear that is smaller, |ike,
30% wusually is treated with a cleaning, a debridenent, and may
not need to be repaired. Were as a deeper tear, tears that
are usually over 50% you usually need to be repaired.

Q And just based on the MR, coupled with your clinica
exam pre-surgery, did you forman opinion to a reasonabl e
degree of nedical certainty what the pathology seen in this
was ?

A Yes. So he had, based on ny review of all the inages,
a significant partial thickness rotator cuff tendon tear. He
had a superior labral tear. W call that the SLAP | esion,
nmeani ng, superior |abrum anterior, posterior. It is a SLAP
lesion. He also had a tear of the inferior labrum It was
nore posterior in the MR, but, surgically, | wanted to give
the surgery both in the front and the back and that which goes
along with shoulder instability.

He al so had thinning of the cartilage on the -- of the
humeral head. So he had the findings of sone early arthritis

in the shoulder. So he had those findings.

Denee Vadell, RPR, CCR-NJ, NYACR
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Q And based on your clinical exam and your review of the
MRI, did you forman opinion to a reasonabl e degree of nedica
certainty as an approxi mate cause of M. Ml endez's SLAP tear
and associative rotator cuff injury?

A Yes, | did.

Q And what was your opinion?

A That it was related to his work acci dent.

Q kay. And then did M. Ml endez undergo the surgery
t hat you had recommended for the five tines?

A Yes.

Q And do you recall the date of the surgery that you

performed?

A | believe it was July of 10th of 2017.

Q Ckay. One second. I'magoing to pull this up. GCkay.
Al'l right.

Now what are we | ooking at, Doctor?

A This is a depiction of the surgery that we perforned

on patient Carlos Ml endez.
MR, ROSS: Excuse ne. |'msorry. Just a

clarification. These are not actual pictures of

M. Mel endez.

Q No. Those are going to cone next. This is an
artist's -- for the record -- this is an artist's illustration
of the surgery. The actual pictures fromthe surgery wll be

covered next.

Denee Vadell, RPR, CCR-NJ, NYACR
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MR. ROSS: Thank you.

Q And just, Doctor, you nentioned that an arthroscopy is
a surgery performed with a canera?

A Correct.

Q And do you actually take pictures when you're inside
of the joint?

A Yes.

Q And do you keep the pictures in your file?

A Yes.

Q And those pictures actually physically depict what you
saw when you were in there?

A Yes.

Q And the surgery that you perforned when you were
i nsi de of Carlos' shoul der?

A That's correct.

Q kay. So --

A Just to add to that, you can do 10 MRI's, but the MR
-- the issue with an MRl is it has false positives and fal se
negatives. So it may sonething is torn and it may not be torn
and vice versa. The gold standard is to look at things wth
the canera. So and that's basically the first thing we do is
when the patient is asleep, we exam ne the shoulder. When the
patient is asleep, which gives us a better exam because he
doesn't have pain to limt us. And then we performa

di agnostic arthroscopy. W go into the shoulder with a canera

Denee Vadell, RPR, CCR-NJ, NYACR
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and we just | ook around and we pull on things and we see what
is injured and not i njured.

This is performed on this patient with four holes:
One in the back, one on the side, and two in the front. And
t hrough those holes, we insert the camera and the instrunents
that we use to performthe surgery. So on this top left of the
picture, there is -- you can see the subscapul aris nmuscl e which
beconmes a tendon. And the tendon attaches to the huneral head.

This is the biceps tendon that becones the biceps
muscle. And this is the supraspinatus of the nuscle is here as
it comes nore to the shoulder it becones a tendon and attaches
to the hunmeral head. The subscapularis had a partial tear. |
have to ook at my note. It was under 30% And that just
needed a cleaning. So we used a shaver to clean the
undersurface of that tear.

The supraspinatus tear was nore significant, over 70%
And that needed to be repaired.

Q Ckay. And how did you go about repairing the
supraspi natus tendon during the arthroscopic surgery of 20177?
A W used -- wth the arthroscopy, we placed stitches in

the tendon. W attached the stitches to an anchor. The anchor
is plastic with a metal tip and then we inserted that into the
bone. And it has a dial you turn that actually pulls the
sutures down to pull the tendon back to the bone.

And then, inside of the shoul der, we saw an area where

Denee Vadell, RPR, CCR-NJ, NYACR
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there was significant cartil age damage and the gradi ng system
is zero to four. So zero would be normal cartilage; four would
be, like, cartilage lost all the way down to the bone, to the
bone level. So on the cup, on the |l ow end of the cup, there
was a noderate sized area of grade three to grade four
cartil age damage.

Q You said grade four?

A Yes.

Q I's that the highest or |owest grade?

A That's the highest.

Q Do you have an opinion to a reasonabl e degree of
nmedi cal certainty as to the cause of the grade four
chondronal aci a that was seen on the arthroscopy during the 2017

surgery of M. Ml endez?

A Yes.

Q And what i s your opinion?

A It's also caused by the accident.

Q kay. I'msorry to interrupt, Doctor, please continue

with the surgical procedure you perfornmed on M. Ml endez.

A In the same area as the cartil age damage, there was
tearing of the labrum So this is actually a good
illustration. This disc that goes around the bone, this is the
bone. This shiny part is normal cartilage; this red area is
damaged cartilage. This disc that goes around the bone is the

| abrum that nmakes the cup deeper to keep the bone in the

Denee Vadell, RPR, CCR-NJ, NYACR
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socket. Wen you tear the labrum there is a higher chance the
bone wants to conme out of the socket. And the tear was really
really next -- right next to the cartil age damage, all incurred
by the same nmechanism And there was a tear in the posterior
abrum And that was superficial. So that was sonething that
didn't go through and through and sonething I was able to

debri de and snooth out.

Q Wien you say "debride," can you describe what that
nmeans arthroscopi cally speaki ng?

A W use a arthroscopic shaver to go in. And it |ooks
i ke that actually. It spins and actually just renoves tissues
that you want to debride.

Q Is that |i ke when you go to the dentist and they run
that thing al ong your teeth?

A That's nore of a bur. It's simlar in they both spin.

Ckay. Sane nechani sn®?

A Yes. So this was a full tear and this is sonething
that needed to be repaired as well as the tear and the SLAP,
S-L-A-P lesion that | noted on the MRl scan. So these two
tears, we actually tore all three areas of his |abrum The
back was sonething that just needed to be debrided, but the top
and the front both needed to be repaired.

And we use a suture anchor to do the repair. So we
drill a hole in the bone. W have three anchors in the front

and two in the top. And we insert this anchor into the hole.

Denee Vadell, RPR, CCR-NJ, NYACR
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This anchor has stitches or sutures on it. W pass those
sutures around the labrumw th a suture passer and then we just
tie knots to sew the | abrum back to the bone.

W didit inthe front and we also did it at the top.
W did a total of five anchors in the shoulder. And this
actually shows it after the repair. And then --

Q Did you continue -- after performng the suture anchor
repair of the labrum did you continue with the arthroscopic
procedur e?

A Yes. So we then our attention then turned to
repairing the rotator cuff tear. W went into -- this -- so
this is the glenoid huneral joint space in the shoulder. And
above it is the subacrom al joint space. And to nake that
space bigger to help with the repair and the healing, we
renoved a little bit of bone prom nence here in the acrom on.

And in a simlar fashion, we put sutures in the
tendon, attached themto a nmetal plastic anchor, and put that
anchor into the bone to repair the tendon back to the bone.
And this is kind of the after-result here that you see.

(Continued on the next page.)

Denee Vadell, RPR, CCR-NJ, NYACR
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Q So just to be clear, you had to put two anchors in
M. Mel endez's shoul der as well as renobve bone during the
arthroscopic surgery of 20172

A Yes, we had five anchors for the labrum And | have to
check nmy notes if he has one or two for the rotator cuff. |
just don't recall. 1'Il be able to check.

Q Al right. Is that a fair and accurate depiction of
the surgeries you perfornmed of the arthroscopic --

A Yes.

Q And do you have an opinion for the proximte cause of
the rotator cuff repair?

A Yes, | do.

Q And what is your opinion, Doctor?
A That it's also related to his work accident.
Q You may return to the stand.
(Whereupon, the witness retakes the stand at this
tine.)

Q kay. Now, all right -- now, Dr. Touliopoul os, you
mentioned that you had a canera attached to one of the four
hol es that was put into M. Melendez's shoul der.

Did you take pictures during the surgery?
Yes, | did.
And are those pictures part of your file?

Yes, they are.

o » O »r

And do they depict what you saw therein with | guess




© o0 ~N o o b~ w Nk

N N N N I N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Touliopoulos - Plaintiff - Direct

383

three of the -- through the arthroscope while you're performng
the surgery?
A Yes.
Q And do they further depict the various anchoring and
repairs that you performed during the surgery?
A Yes, they woul d.
MR. ROTH. At this point, your Honor, | would |ike
to publish the pictures to the jury, your Honor.
THE COURT: Any objection?
MR ROSS: | just -- can | see then?
MR. ROTH. (Go. Sure.
MR ROSS: | will not have an objection, your
Honor. | just want to see.
(Brief pause.)
MR. ROSS: No objection, your Honor.
Q If you could pull the pictures out, you could show them
to the jury. Well, why don't we do this.

Take a ook at the pictures and tell us step by step

what each one depicts and then we'll publish themto the jury.
A So you want to pass these around?
Q So what | would ask, explain -- so we have how many

di fferent sheets of pictures?
A There's |ike seven, and then inmages.
Q All right.
THE COURT: Let's just wait for the siren.
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(Brief pause.)
THE COURT: | think we're good.
MR ROTH. Thank you, your Honor.
Q Can you pl ease describe what is depicted on the first
sheet of the inmages?
A So the first sheet depicts primarily that the tear of
the superior labrum and the repair of the superior |abrum
MR. ROTH. Judge, with your permi ssion, could we --
THE COURT: Sure. So you want to do a page at a
tinme?
MR ROTH. | think that is the nost efficient way.

| think everyone will want to see them so they know what
they' re | ooking at.

THE COURT: Al right.

THE WTNESS: You want ne to step down and show
t henf?

MR ROTH. That mght be better. |Is that all
right, Judge?

THE COURT: Yes.

(Wher eupon, the wtness steps off the stand at this

tine.)
A The pictures are kind of small. Maybe | will stand in
the mddle here. Again, these are imges -- so on the canera

there is a button where we could push it and take pictures

during the surgery.
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So this top left imge one shows the tear of the
superior labrum And that is the -- this is the bone, this is
the glenoid here. And this is the |abrumthere. And you could
see this hole here is the SLAP lesion. Al right. And
basically we pass -- we drill a hole -- this is a guide here.
Image 2. That is a guide we use to put a drill over and we nake
a hole in the bone. And then we push in the anchor into the
bone and make sure it |ocks into the bone.

Then we take the ends of the sutures fromthe anchor,
pass it around the |labrumand then we tie a knot. And basically
this shows the 2 image, nunmber 6, inage nunber 6 is down here.

It shows the two anchors tying the | abrumdown -- and you could
see there is a very secure seal on that.

Now, page 2, inmage 7, shows the cartil age damage here.
So this is the area of the grade 3 to grade 4 cartil age danmage
and we use a shaver to kind of snooth out that area. You could
see | am-- on image 8, on the top right here there's a shiny
white thing that is nore normal cartilage whereas down here you
could see yellow. You are |ooking at a bone. You are not
supposed to see bone.

The cartilage is gone, so you could see the bone of the
cup. And then we debride that with a shaver. And then again on
the bottomright of image 9 is an anterior that you see here.
And we -- there is subsequent images, 11 and 12 show a passing

of the sutures around the | abrum
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So this is the part of the -- this is one anchor. This
end of the suture is in the bone, this end was passed around the
| abrum around the |abral tear, and now that is tied down to
performthe repair. And, again, that was a -- the first one
there, with the knot. And inmage 13, you pass the second one.
You pass the suture, tie knots, and then you could see in inmage
15 they all -- all three knots were tied. And now the labrumis
reattached to the bone wth a suture anchor.

| mges 16 through 18, kind of blurry, but these show
the partial tear of the subscapularis tendon. That was |
believe less than thirty percent. W just debrided that. And
then i mage 19 shows a significant tear of the supraspi natus
t endon.

So two of the four tendons in the shoul der were torn.
One was nore superficial and needed to be cleaned and the ot her
needed repair. And, again, so this -- this shiny white thing on
the top of image 19 is the actual end of the torn tendon. That
shoul d be down on the bone. And you could see, it's al nost --
It's not quite going through the tendon. So this was not a
conplete tear. But | would say it's a near conplete tear of the
rotator cuff tendon. And then -- let ne see.

I mmge 20 shows the posterior |labral tear. Now, this
was not through and through. And it just needed to be debrided
and you could see how we were able to seal it up using the

shaver and the el ectrocautery.
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Now, we are done with inside the shoul der and now we'l|
go above the shoul der where the rotator cuff is. And this shows
I mges, imges 22, it shows the inmage of the inflammtion in
this area. The redness is bursitis. W all have bursae in our
shoulder. It acts as a cushion. W call that bursitis. W do
a bursectony; we use a shaver to the renove the bursae. There
was al so a bony prom nence here that we burred down with a burr.
And to nmake the space bigger. Again, this whole page 5 shows us
ki nd of renoving the bony prom nence, and now you could see,
it's nice and snmooth here (indicating).

Now, images 32, 33 show the tear. This is the rotator
cuff tendon. And then you pass sutures around the tendon. And
this is the anchor. So you could see this is the anchor. It
has around the anchor is plastic, which you don't see on X ray.
But the core of the anchor, you could see this on image 36, is
metal. And it has a netal tip so it could help penetrate into
the bone. W hit that into the bone with a mallet and tension
the repair using a dial. And then this inmage 37, which is the
followng image, it shows the rotator cuff tendon, which was
this structure here. And you could see the suture to the
anchor, kind of pulling down the tendon.

Q Ckay. You could go back up to the witness stand.
Thank you, Doctor.
(Wtness conplies.)

Q Now, did M. -- post-surgery did M. Ml endez perform
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rehabilitation?

A Yes, he did.

Q What is the rehabilitation fromarthroscopic surgery
with nultiple anchors and suture repairs?

A The post-op, it's inportant that the patient do
exerci ses. Sone patients are able to do this on their owm. The
majority do get at |east sone physical therapy which he did, to
hel p regain your notion and regain your strength.

Now, obviously in the first couple nonths you are very
limted as far as what you could do because things are not
heal ed yet. So you have to go slow in the beginning because you
don't want to -- |ike, you know, maybe nove the arma certain
way and maybe pop a stitch in the shoulder. So it's a recovery
that could take six nonths to a year, sonetines longer. But in

the first few weeks there really isn't nmuch you could do while

it heals.
Q Did M. Melendez -- | will try to speed this up a
little bit.
Did M. Melendez treat with you say 2017 through 20257
Yes.
During that tine did you see himon a regul ar basis?
A Un | saw him-- let ne see.
(Brief pause.)
A Initially after surgery I saw himregularly and then

after a certain point we saw himonce a year.
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Q Did you see himat sone point in |ate 2024, early 20257

A Yes. | saw -- | don't know, but ny -- | saw himin
April 2024 and al so January 2025.

Q Did you order -- well, what were the results -- was the
| ast visit the 2025 visit?

A Sorry?

Q What was -- when was the last visit, the 2025 visit?
A January 7th, 2025.

Q And in January 7th, 2025, did you performan

exam nati on?

A Yes.

Q And what were the results of the exam nation you
performed on M. Mel endez in January of 2025, just two and a
hal f nmont hs ago?

A Yes. So exam nation of the shoul der reveal ed that he
had active flexion, his ability to nove on his own was about
ninety-five degrees. Wuen | noved his armit went to |like one
hundred ten degrees. Hi s abduction, his sideways notion was
about eighty degrees. He did it on his own, to about ninety
when | noved the shoulder. H's external rotation, which is
usual | y around ninety degrees, this patient was forty-five
degrees. And his internal rotation, which is your ability to
ki nd of reach up your back was -- reach up your back, which is
the mddle to the upper back, he was only able to do his | ower

back.
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So his ranges of notion were limted. Even though his
strength was better than before the surgery it was |ess than the
ot her shoulder. There was sone crepitus with notion; neaning
t hat the shoul der was nmaki ng cracki ng and poppi ng noi ses when it
was noved. The inpingenent signs were dimnished but did give
sonme disconfort. And there was al so noderate atrophy of the
| eft armconpared to the right arm Atrophy is basically when
the nuscles get smaller, waste away. And that is usually from
the --

Q Did you -- did you order an MRl or review an MR that
was taken in 2025?

A Yes. An MRl was perfornmed in 2025.

Q Did you review the MR ?

A Yes.

Q And in reviewing the VRI did it help you form your
ul ti mate prognosis and your opinion on if M. Ml endez's
injuries?

A It did, together with X-rays and operative findings and
so forth

Q We ask that you step down and take a | ook at the 2025
MRl pl ease.

(Wtness conplies.)

A So this is an MRl image on patient Carlos Ml endez
performed January 22, 2025, at Lennox Hi |l Radiol ogy. Again,
this is a 3 Tesla MR
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Q Is this again a coronal cut of the MRI?

A Yes, this is nore of a sagittal.

Q Again, what is the difference between the sagittal and
t he coronal ?

A Sagittal is this way (indicating) and coronal is this
way (coronal) and axial is this way (indicating.)

Q Ckay.

A And so because of the netal in the shoul der, the
anchor, and because the MRl uses magnets, there is -- it effects
the quality of the MRI. So you have this whole area here
(indicating). W call this artifact. Because the MR, the
signals are effected by the netal. So it's safe to do the MR
despite the nmetal but it does effect the picture quality.

And then the rotator cuff is here (indicating). There
i's sonething presignal -- there is no obvious re-tears of --
perhaps a little bit here, a partial. But it's hard to say
because of the artifact in the shoulder. And then here you
could see this white Iine here that enters where the superior
| abrum i s.
MR. ROTH. |If you finished your answer, | think it
m ght be time for the norning break, just indicating from
the jury.
THE COURT: Sorry?
MR. ROSS: One of the jurors is requesting a break.
THE COURT: GCkay. So we'll take our norning break.
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So we'll see you back here in fifteen m nutes.
COURT OFFICER. Al rise. Jury exiting.

(Whereupon, the jury exits the courtroomat this

tine.)

THE COURT: Al right. You ready to go?

MR. ROTH. Yes, Judge.

MR. ROSS: Yes.

COURT OFFICER. | w Il get them

(Brief pause.)

COURT OFFICER: Al rise. Jury entering.

(Whereupon, the jury enters the courtroomat this
tinme.)

THE COURT: Everyone could be seated please. Al
right.

So why don't we continue. | don't know where we
wer e.

Q Doctor, as you were, please.
THE COURT: Right. You were tal king about the 2025

MRI .

Q Al right. Now, Dr. Touliopoul os, you were saying that
the signal is difficult to tell with the hardware.

As you were, Doctor.

A So, again, it's hard to say if there is a recurrent

problemw th the rotator tendon because of the artifact. And

here in the | abrum you see this -- the white signal that goes
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into the labrumand cuts off that area fromthat area
Now, the problemis after surgery sometinmes you don't

know what is new and what is old, and what is leftover. So even
t hough that is somewhat suspicious for a recurrent tear, you
can't be sure but it is a possibility.

Q Do you see any evidence of post-traumatic arthritis?

A Yes. You see -- you see irregularity of the head here.
So as you followthis black line around, as it cones down here
it becones irregular and little squiggly. That is the wearing
out of the cartilage actually on both sides of the shoul der.

Q Do you have an opinion to a reasonabl e degree of
nmedi cal certainty whether that film of 2025 shows evi dence of
post-traumatic arthritis in M. Mlendez's |eft shoul der?

A Yes.

Q What is your opinion?

A That it does.

Q Do you have an opinion to a reasonabl e degree of
medi cal certainty as to the proxi mate cause of the
post-traumatic arthritis denonstrated in M. Ml endez's |eft
shoul der ?

A Yes.

Q And what is your opinion?

A That it's fromhis work accident.

Q You could return to the stand. Thank you.

(Wtness conplies.)
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Q kay. Doctor, now, based on your nobst recent
exam nation, coupled with the history and treatnent you rendered
to M. Melendez as well as the findings on MRI, and that you saw
with your naked eye or through | guess the canmera in
art hroscopy, do you have an opinion to a reasonabl e degree of
medi cal certainty whether M. Mlendez's injuries to the
shoul der are pernmanent ?

A Yes, | do.

Q What is your opinion?

A That the -- that they are.

Q And do you have an opinion to a reasonabl e degree of
medi cal certainty based upon the cunul ative total of your
experience; be it the MRIs, the surgery, the treatnment, the
physi cal exam nation as well as M. Ml endez's conpl aints,
whet her he is a candidate for future left shoul der surgery?

A Yes.

Q And what is your opinion?

A My opinion is that he would be a candidate for a |eft
shoul der repl acenent surgery to address progressive arthritis in
the future.

Q Do you have an opinion to a reasonabl e degree of
medi cal certainty as to the proxi mate cause for the need for the
total shoul der repl acenent?

A Yes, that would be his work accident.

Q Now, in your practice you -- is it arthroplasty, is
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that the right ternf?

A Yes.

Q Do you perform arthroplasty?

A Yes.

Q And can you, to a reasonabl e degree of nedica
certainty, tell the nenbers of the jury of the total cost for
shoul der arthroplasty currently?

A Yes, the -- the cost for the hospital and anesthesia is

around | believe 46,000, and for the surgical fee would be
around 22, 000.

Q And in addition to the $68, 000 in expenses, does --
would M. Mel endez also require rehabilitation fromthe tota
shoul der ?

A Yes, he woul d.

Q And what would that rehabilitation typically consist
of ?

A It would be physical therapy few tines a week for
approxi mately three nonths, at which point he could be reduced
to one or twce a week for a coupl e nonths.

Q And, now, | guess the last tinme you saw M. Ml endez
was in January of this year?

A Yes.

Q So it's fair to say you have been treating M. Ml endez
for eleven years at this point?

A Yes.
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Q  ay
MR. ROTH. Al right. Nothing further at this
tine.
Thank you very nuch.
THE COURT: Thank you. M. Ross?
MR. ROSS: Al right.
CROSS- EXAM NATI ON
BY MR ROSS:
Q Good norni ng, Doctor.
A Good nor ni ng.
Q | amgoing to be asking you a series of questions this

norning. | would ask that if you don't understand one of ny
questions, please let me know so | could rephrase or clarify the
guestion for you.

Ckay?

A Yes.

Q The jury is fully famliar with that because they heard
me say that every time | amup here. | will ask also that if
ask a question and you respond to it, then we will assune that
you under stood my question.

I's that fair?

A Yes.

Q Doctor, this is not the first time you testified at a
trial like this; is that correct?

A That 1s correct.
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Q You have done this quite often, is that fair?
A | have been in practice for over twenty years. On
average | would say about three or four tinmes a week year. It's

a small part of what | do.

Q And the three or four times a year that you testify,
that is on behalf of plaintiffs who are suing for noney damages
and claimng injuries as a result of an accident, correct?

A Primarily, although there is an instance where | did

testify for the defense.

Q Ckay. It was that one tinme?
A Yes.
Q Ckay.

(Brief pause.)
Q And a significant part of your practice involved
i ndi vi dual s who have on-the-job injuries, construction
accidents, et cetera; isn't that correct?
A Vell, it's part of my practi ce.
(Brief pause.)
Q Ckay.
A It's part of ny practice. | wouldn't call it a
significant part.
Q Over fifty percent, correct?
A | don't know the percentages.
Q Now, Doctor, we wll go backwards a little bit because

you right at the end of the Direct Exam counsel for the
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plaintiff indicated that you have been treating the plaintiff
for alnost ten years now, eleven years?

A Yes.

Q Ckay. But we could agree, Doctor, that you really
haven't been treating this individual since after the surgery
was done; isn't that correct?

A VWll, | have seen himafter the surgery. And he was
al so seen by ny coll eague after the surgery.

Q But we could agree that all you did was have hi mcome
in so you could exam ne him prepare reports, which you
obviously know is going to be shown to a jury at sone point if
we're going to a trial, and outline what your findings are,
correct?

A Are you asking nme the purpose of the post-op visits?

Q Yes. The purpose of the post-op visits for al npst
ei ght years after the surgery, the arthroscopic surgery that was
done, yes.

A So the purpose of the post-op visits initially, they
are nore frequent. You want to nake sure the incisions are
heal i ng, no signs of infection, that he's receiving therapy, but
eventually the visits could be spread out. They could be spread
out to once a year, tw ce a year

Q But, Doctor, you are not telling this jury that every
patient that you performan arthroscopic surgery onis going to

keep seeing you once a year forever, is that what you are
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sayi ng?

A No, | amnot saying that.

Q O is it only individuals that are suing for noney
danmages that continue to see you once a year or whatever the
time frane may be, whichis it?

A | would say | was not aware that the patient was
involved in a lawsuit until recently. But | treat patients --
obviously if a patient has surgery and have a really good
result, | tell them cone back as necessary. And if there is a
patient that gets surgery, that we find arthritis, ongoing
synptons, that is a patient | do want to see. It may not have
to be every nonth, but | want to see them periodically.

Q Doctor, well, you sawthis plaintiff in January of this
year; is that correct?

A That is correct.

Q Ckay. And, Doctor, you knew there was going to be a
trial comng up because it was scheduled; isn't that correct?
You woul d have been contacted to nmake sure you could cone in and
testify; is that right?

A | don't -- ny office handles a -- the scheduling for ny
testinony. So | amnot certain when they were contacted. |
don't recall being aware of that when | saw this patient in
January.

Q So you saw hi mon January 7th, 2025, and the last tine

you saw hi m before that was about nine nonths earlier, April
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24t h, 2024; is that right?

A Yes, that's correct.

Q And when you saw himyou exam ned hinm is that correct?

A Yes.

Q And exam ni ng hi mincludes doing the range of notion
testing, is that fair?

A That is correct.

Q And range of notion testing is subjective, correct?

A Wl |, there are subjective and objective factors to
range of notion nmeasurenents. |If you don't mnd, if | could
el aborate a little further?

The active notion, when you ask the patient to nove,
yes, that is obviously one hundred percent subjective because
the patient is doing it on his owmn. The passive notion, when
they -- when the exam ner noves the extremty, there could be
bot h subjective and objective factors and Iimtations of that
measur ement .

Q Ri ght, because when you are doing it you are going to
stop when the individual says sonething, it hurts, | amin pain,
or, | can't nove it, fair?

A Yes. So passive notion nmeasurenments could be limted
by pain, reported by the patient, but it also could be Iimted
by a nechani cal block to the shoul der.

Q Now, before you saw himon April 24th, 2024, you saw

hi m on February 21st, 2023; is that right? So about fourteen
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nmont hs before; isn't that correct?

A Yes.

Q W coul d agree, Doctor, in that fourteen nonth period
of time the plaintiff was never treating with you or anyone in
your office; is that correct?

A | just want to doubl e-check ny colleague's notes. The
answer is yes.

Q And, Doctor, isn't it also a fact that after you did
the arthroscopic procedure to M. Ml endez back in 2017, he
never underwent any actual physical therapy treatnments froma
physi cal therapist after that surgery, correct?

A | don't have the physical therapy notes to be able to
answer that.

Q Wll, in your records, doesn't it say there is no
physi cal therapy, he only did home exercise progranf

A Vel 1, hone exercises were recomended.

Q Isn't it a fact that in your notes it says "no physical
t herapy was done, only hone exercise?" Yes or no.

A | don't recall. If you could refer nme to that visit
dat e.

Q Okay. | will get to that in a second and I will show
you.

Now, Doctor, go to your 4/24/24 visit which was the
| ast one before just a couple nonths ago before this trial

started.
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MR. ROSS: May | approach, your Honor?
THE COURT: Sure.

Q So you're looking at your April 24th, 2024, visit; is
that correct?

A Yes.

Q And in these visits, essentially when you do your
reports and you do your records, you are essentially doing the
same format, is that correct, you take the history fromprior
reports, you put theminto your record, then you do a physica
examon that particular day; is that correct?

A Well, | look at the previous notes and then | ask the
patient to do questions and al so whether or not the previous
conplaints were still valid.

Q kay. And then you do your physical exam is that
fair?

A Yes.

Q And obviously if there was radi ographs, nmeaning M or
X-rays or sonmething, you wll conment on that; is that right?

A That's correct.

Q Al right. Now, in this particular note, all right,
fromApril 24th, 2024, this was the last time that you saw him
up until January of 2025; is that correct?

A That's correct.

Q And when | say "you", | nean your entire office.

In other words, he wasn't seen by Dr. DeMarco, wasn't
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CROSS- EXAM NATI ON
BY MR ROSS:

Q Now, Doctor, | want to point you to your follow ng
visit and please read to the jury what is indicated in the
April 24th, 2024, record right here.

A "Yes. | have -- he has never received physica
t herapy, but is conpliant with hone exercises for his |eft
shoul der. "

Q Ckay. So you have confirmed that after you did an
arthroscopic procedure in 2017, M. Ml endez never had to
undergo any actual physical therapy from a physical therapi st
as a result of your surgery, correct, or any other -- the
cl ai med shoul der condition or injury that he is asserting,
correct; yes or no?

A Vell, | would say that | can't say yes or no because
do have notations earlier that he had received therapy at | east
before the surgery. So I'mnot quite sure what this note --
this sentence is referring to. But that, he had been conpliant
w th his hone exercises.

Q Ckay. That is your record; is that correct?

A That is correct.

Q And you try to be as accurate as you can; is that

A That is correct, yes.

Q And what you read was as clear as day. He was not

Denee Vadell, RPR, CCR-NJ, NYACR
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under goi ng any physical therapy; isn't that correct?

A That he is not undergoing any therapy, that is
correct.

Q Now, Doctor, so prior to the April 2024 visit that we
just tal ked about, you saw himin February of 2023; is that
right?

A That is correct.

Q And no one in your office treated him saw him
exam ned him or did anything during that essential 14-nonth
period of tine, fair?

A That is correct, yes.

Q And the last tinme you saw -- the next tine, | should
say, the tine before that -- excuse ne -- was on May 2nd, 2022;
is that correct?

A That is correct.

Q And agai n, Doctor, between May 2nd, 2022, and
February 21st, 2023, he never treated at your facility; is that
right?

A That is correct.

Q And to your know edge, he wasn't undergoi ng any
physi cal therapy that you are aware of; is that correct?

A That is correct.

Q And he didn't have any di agnostics ordered during that
timeframe, certainly, by your office; is that correct?

A. That 1s correct.

Denee Vadell, RPR, CCR-NJ, NYACR
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Q The last time -- so the last tinme you saw M. Mel endez

before May 2nd, 2022, when was that, Doctor? Please tell the

jury.
A That was April 17th of 2019.
Q Al nost three years before; is that right?
A That is correct.

Q So for alnost three years he never treated with you

for any all eged continued shoul der probl ens what soever; is that

right?

A That is correct.

Q And to your know edge, he didn't go and see some ot her

ort hopedi ¢ because he was having problenms with his shoul der
because he couldn't Iift it, or he couldn't use it, or he
couldn't use his left arm isn't that correct, to your

know edge?

A To ny know edge, | don't have any records of any other

visits with an orthopedi c surgeon since the surgery.

Q So for alnost three years, he was not required to go
and see you, he wasn't exam ned by you, and he wasn't treated
by you or anyone in your office; is that correct?

A That is correct.

Q Prior to April 17th, 2019, when was the last tinme he
was seen in your office?

A That was February 13th of 2019 by Dr. Denarco.

Q Now, Doctor, we could agree, can we not, that --

Denee Vadell, RPR, CCR-NJ, NYACR
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wi thdrawn. Let ne back up and start over again. | apologize.
When you | ook at an MR, as you showed this jury,

okay, and | think -- when did you order himto have the

shoul der MRl done?

A The MRl was done in 2016.

Q 2016. And, Doctor, we could agree that the MRl of the
plaintiff's |l eft shoulder that was done in 2016, that MRl is
not going to tell you that those findings were related to an
acci dent at any given date, fair?

A So if you' re asking ne could | date the time of the
injuries based on the MI?

Q Correct.

A If the injuries were 10 years earlier, | would say it
woul d be hard to date. So I would not knowif it was 10 years
or 8 years or 12 years based on the MRI's done.

Q Correct. W can agree. And you would also agree with
me that you also wouldn't know if it was older or nore recent,
nmeaning -- nore recent, neaning, wthin a few years, for
exanpl e, when the MRl was done; is that fair?

A VWll, | only have the patient history that he denied
any problenms or injuries of the shoulder prior to this
accident. | have, | believe, two MRIs that | reviewed that
were done after the injury, but before | saw the patient. But
based on the history and ny findings, | do believe that the

injuries are related to his accident.

Denee Vadell, RPR, CCR-NJ, NYACR
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Q Again, my question -- |I'mnot asking you about the
hi story and what M. Ml endez was telling you after he foll owed
his lawsuit and sued ny clients. 1'mnot tal king about that.
' mtal king about you | ooking at diagnostic filnms. The MR
that you |ooked at is not going to tell you what the cause of
those findings are in the MRI; yes or no? | think you answered
it, but let's make it clear.

A No. | think you asked ne about the timng and | said
| could not exactly date the injuries on the MR, but | think
you are asking ne about the nechanism |Is that what you are
aski ng ne now?

Q Sure.

A You know, you can't tell based on an MRl how the
acci dent happened. You can only tell what's been injured.

Q Ckay. And now, I'mgoing to back up a little bit.
Doctor, as an orthopedi c surgeon, you told the jury in
respondi ng to questions on direct examthat you were
specializing in sports medicine, correct?

A Well, | have a general practice, but the magjority of
what | do is arthroscopic or sports rel ated.

Q Right. And we could agree that a nunber of patients
who are not plaintiffs in lawsuits, all right, you treat
because of everyday degenerative wear and tear, fair?

A | do treat sone patients that have wear and tear or

degeneration of their joints, that is correct.

Denee Vadell, RPR, CCR-NJ, NYACR
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Q So in responses to sonme questions from counsel, you
told him-- you nentioned and said, degenerative joint disease;
is that right?

A Yes.

Q Whi ch can be seen and devel oped in one or both
shoul ders; is that correct?

A Degenerative joint disease as a general question can
devel op in any joint over tine dependi ng upon the age and the
lifestyle of the patient.

Q And, Doctor, we also can agree that in this case you
have no i dea about the actual nechanism of the injury that
plaintiff is claiming in this case regarding his |left shoul der
in terms of how he was injured, fair?

A VWll, | only have what cane fromthe patient.

Q Well, are you aware of the fact that the patient did
not see, you know, what had happened to hi m when sone pi ping
fell onto himand hit himon the left side of his head?

A He reported to ne that that is what happened. |'m not
certain if that was sonething he wtnessed or sonething that
was reported to him

Q And you have no idea whether the pipe that fell and
struck the plaintiff on the head inpacted his | eft shoul der or
not; is that correct?

A Well, the patient said it did and there is no reason

to believe it's not true.

Denee Vadell, RPR, CCR-NJ, NYACR
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Q kay. Well, by the way, in addition to reviewing --
well -- withdrawn. Let nme back up.

You're not telling the jury that every tinme sonebody
has sone kind of an inpact to their left shoulder that they are
going to sustain an injury that's going to require a
arthroscopic repair 13 years after that incident, are you?

A Every tine? | would say not every tine, no.

MR. ROTH. Judge, can we approach?

THE COURT:  Sure.

(Wher eupon, there was a bench conference held
off the record in the presence of the jury.)

(Wher eupon, the follow ng takes place at sidebar
out si de the presence of the jury:)

THE COURT: CQutside the presence of the jury.

MR ROTH: This is nowthe fourth time that
M. Ross nmade a deal about 13 years. It is incredibly
m sl eading. He is taking advantage of your honor
precluding the workers' conp. He is deliberating
m sl eading the jury. And not only that, on cross of ny
client, he accused ne and the client of colluding to make
up a fal sehood in court.

Thi s behavior by nmy adversary is conpletely
unacceptable. And is flouting your ruling about the
wor kers' conp. |'m again, renewing ny request for a

curative instruction --

Denee Vadell, RPR, CCR-NJ, NYACR
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(Crosstal k.)

MR. ROSS: Again --

MR ROTH. Look, Judge. | want a curative
instruction and I want you to adnoni sh M. Ross --

THE COURT: M. Roth, please keep your voice down
so the jury doesn't hear --

MR ROTH. M. Ross is flouting your ruling. He
I's taking advantage. He is deliberately creating a
m srepresentation to the jury about the 13-year tine
period. This surgery was not approved by nine years by
wor kers' conp. And the fact that he is doing it on
sonmet hing he knows this was requested nine years before is
deliberately creating a msrepresentation to the jury.
He's doing it on purpose. | want a curative instruction.
| want himto be adnoni shed not to do it again.

MR ROSS: Wth all due respect, okay, |I'm not
t aki ng advantage of anything. The plaintiff, as we pointed
out -- we can't address and deal with the issues on the
wor kers' conp side in terns of |ength of side, but the
plain fact of the matter is, your Honor, is that
M. Melendez went to work as a traffic enforcenment agent
for the NYPDwith full health coverage. |If he needed to
get a surgery that was actually related to this accident or
just the fact that he needed it, he could have had it done.

He had health insurance and everything else. Wat is

Denee Vadell, RPR, CCR-NJ, NYACR
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happening here is -- let's not tal k about --
MR. ROTH. Can you keep your voi ce down?
MR ROSS: | am Look who's talking. Let's not

tal k about, you know, who's doing what to who. They send
themto these doctors right before -- I will try to --

(Crosstal k.)

THE COURT: Counsel .

(Crosstal k.)

THE COURT: Counsel.

(Crosstal k.)

THE COURT: Counsel.

(Crosstal k.)

THE COURT: Counsel .

(Crosstal k.)

THE COURT: Counsel.

(Crosstal k.)

MR ROSS:  Yes.

THE COURT: | think you're going beyond.

MR. ROSS: Ckay. M point is, your Honor, the
ruling which -- obviously, we agree was correct -- |'m not
flouting it. | have the absolute right to cross. This
i ndi vidual coul d have done those things, okay; however, Dr.
Toul i opoul os is getting up here, sees the person 10 years
after his accident, and he is causally relating it. | have

the right to challenge that. I'mdoing it based on the

Denee Vadell, RPR, CCR-NJ, NYACR
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I ssue of degenerative wear and tear.

THE COURT: | think the issue with this one is
you' re saying that they requested surgery nine years |ater.
That's not.

MR ROSS: | didn't say that.

THE COURT: No. I'msaying M. Roth said that.
You're saying that, M. Roth. The problem here, is there
was nothing on direct that indicates this is a doctor that
saw him 10 years later. So, | nean, look -- | think, you
know -- so that's the issue here. So the very best for you
is 10 years |later and apparently no surgery was done. He
asked for it. | don't have testinony that says nine
years -- and four years in, there's a doctor who says they
want to do it. That's sort of ny issue.

MR ROTH. Richard Parker in 'Cb per ny client's
testi nony and per the evidence in the record reconmended
surgery; and again, Dr. Kleinman in '09, per the client's
testinmony -- '08, I'msorry -- recomended shoul der
surgery. And we were blocked fromeliciting any questions
about conp aut horization and conp denial --

THE COURT: | hear what you're saying. Your
exception is noted. The issue, to nme, that was regardl ess
of the reason -- regardless of the reason, yes, you are
havi ng doctors on surgeries that were years |ater, causally

relate them And it would be prejudicial not to |let them

Denee Vadell, RPR, CCR-NJ, NYACR
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And then, again, the issue of conp, it's
probative versus prejudice. It's a big issue here in
terms of, you know -- it really comes down to this wasn't
right after it was sonething years later. | nean, again,
to ne, | see the conp issue at this tinme is sort of
collateral in the sense that you have sonething 13 years
| ater you are causally relating, great, if they believe
that it is causally rel ated.

He has sonething that does not causally related

it based on his cross. | think it's fair gane for cross.
Again, as | said, if -- | nean, | would suggest, if you
want, and | nade the ruling about workers' conp. | don't
see nyself changing that. |If you -- ny suggestion is

maybe tal k anongst yourselves on the plaintiff's side to
see if there is sonme sort of instruction or sonething
shoul d give that any delay fromwhen it is ordered to when
it -- shouldn't be used against himor sonething. | don't
know. | nean, | would just think that's sonething you
m ght want to do and you can certainly object to that,
Counsel .

MR ROSS:  Yes.

THE COURT: | just think the workers' comp is
absolutely prejudicial and, to ne, the issue here is, |
don't know what happened. W don't know if the surgery was

done three years later. W have the facts as we have them

Denee Vadell, RPR, CCR-NJ, NYACR
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which is that it is years later and well| after and he's
entitled to ask 13 years later. And he is not harping on
the fact that, why did it take three years? It nust be not
t hat serious because it took three years for the surgery to
happen after he ordered it. |If he did that, that would
absol utely be objectionable --

MR ROSS: | didn't do that.

THE COURT: And you haven't done that. Your
exception is noted, absolutely.

MR ROTH: 1'mjust stating for the record: He

is using the ruling as a shield and then using the timeline

as a sword. It's exactly the thing you are not supposed to
be allowed to do. |It's underhanded and it's sharp. And
I"mtaking nmy exception again. |If you call nme a liar again

on the record --

MR ROSS: |I'mnot calling you a liar. Please,
stop it. This is conpletely -- | never said you are |ying.

MR. ROTH. You just accused ne of --

(Crosstal k.)

THE COURT: Ckay. okay.

| made a ruling. W are going to go back.

(Wher eupon, the follow ng took place in the
presence of the jury in open court:)

THE COURT: | don't believe there is an open

gquestion. W can go on to the next question.

Denee Vadell, RPR, CCR-NJ, NYACR
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MR. ROSS: Thank you, your Honor.
BY MR ROSS:

Q Doctor, before we just had a discussion outside the
presence of the jury, we were tal king about the issue of
degenerative joint disease, degenerative wear and tear. Do you
recall that?

A Yes.

Q Now, Doctor, we were al so tal king about the nechani sm
of injury in terns of the issue of whether or not the pipe that
struck the plaintiff in the head actually inpacted or cane into
contact with his left shoulder. Do you recall that?

A | don't recall your statenent or your question. |If
you can repeat it.

Q So |l will ask that: Doctor, other than the plaintiff
contendi ng that he was hit, first, in the head and then sonehow
in the |eft shoul der, have you seen any ot her objective
evidence in any of the nmedical records to indicate that the
plaintiff sustained an inpact to his | eft shoul der; yes or no?

A Yes. In the formof the records of Dr. Hausknecht and
the other two orthopedi c surgeons that saw hi m before ne.

Q There was nothing in those records, Doctor, isn't it a
fact, that there is nothing in those records to indicate that
t here was objective evidence of this pole or pipe striking the
plaintiff's left shoulder; isn't that correct?

A Can you define objective evidence? Do you nmean such

Denee Vadell, RPR, CCR-NJ, NYACR
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as a video of the incident? |Is that what you're asking? O...

Q Doctor, it's pretty sinple. QOher than M. Ml endez
telling every doctor he's treated with that he sustained an
injury, that this thing hit his left shoul der, okay, you've not
seen anything in any nedical record to say that he had some
kind of an objective injury to his left shoulder; isn't that
correct? Yes or no?

A Again, objective is saying that it was w tnessed by
soneone else? O...

Q Vell, et me ask you this, Doctor: Did you |ook at
t he actual anbul ance call report or the hospital records for
M. Ml endez on the day that his injury occurred? Is it
anywhere in your file?

A No, it's not.

Q Wll, don't you think that that woul d have been
hel pful to know that those records say on the day that this
accident occurred as to whether or not he m ght have an actua
objective injury to his left shoul der?

A Again, I'mrelying on the patient's history that the
pain started after the accident.

Q Are you aware of the fact that other than the
plaintiff conplaining about pain in his |left shoulder, there
was nothing else found in the hospital records, objectively, to
indicate a |l eft-shoulder injury fromthe July 16th, 2004,

accident? Are you aware of that; yes or no?

Denee Vadell, RPR, CCR-NJ, NYACR
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A ' m not aware of that, no.
Q kay. Are you aware of the fact that there was no
evi dence that he had any swelling or bruising of the |eft
shoul der? Did you know that?
A ' m not aware of what the records said.
Q And, Doctor, are you also aware that he did have
x-rays of the |left shoul der that were done | ater on, I|ike,
nmonths later; is that right? O are you not aware of that?
A | believe when he first came under the care of another

ort hopedi ¢ surgeon, yes.

Q Was that Dr. R chard Parker?

A | believe so.

Q And you're aware of the fact that Dr. Parker indicated
fromthe x-rays of the left shoulder that there was no evi dence
of any fracture. Wre you aware of that?

A Yes.

Q No evi dence of a dislocation?

A Yes.

Q That there were no gross bony abnormalities. Wre you
aware of that?

A Yes.

Q What does that nmean, Doctor? Tell the jury, please.

A That the bony structure of the shoul der | ooked normal;
that there was no abnormal spurs or findings on the x-ray.

Q Are you aware of the fact that, you know, in Dr.

Denee Vadell, RPR, CCR-NJ, NYACR
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Par ker's August 2nd, 2005, record he indicated that the
plaintiff had no significant shoul der injury? Wre you aware
of that?

A | don't renmenber his exact termnology. | do believe
he believed a ot of the pain was fromthe neck.

Q And, Doctor, you tal ked about chondronal acia. Do you
remenber that on direct exan?

A Yes.

Q O chondral. You used different terns: Chondral
injury, chondromalacia; is that right?

A Yes.

Q And you tal ked about the different grades. You said
grade four, [SCOPE]chondromal acia; is that correct?

A O grade four chondral injury.

Q G ade for chondronal acia, that can be wear and tear
t hat takes place over tinme. Doesn't have to be the result of
any inpact or injury, fair?

A That is correct. You can get chondronmal aci a; you can
get arthritis in our joints wthout a history of trauma, that
IS correct.

Q What about tendi nosis?

A You can al so get tendi nosus without a history of
trauma. There are other mechanisns of getting tendinosus.

Q And you woul d agree, Doctor, that sonebody coul d have

a partial tear and go on for -- for years and not do anything

Denee Vadell, RPR, CCR-NJ, NYACR




© o0 ~N o o b~ w Nk

N N N N I N N N N T o i o e
o A~ W N P O © 00 N oo 0o~ O w N -+ O

Dr. Touliopoulos - Plaintiff - Cross

420

about it. They mght have pain, they may not. They go about
their lives and they don't necessarily get any type of surgical
procedure, fair?

A | would say that overall it's fair. |t depends on the
| ocation of the tear, the size of the tear, the activity |evel
of the patient. Sone tears can be nore synptomatic than ot her
tears.

Q Doctor, did you ook at the MRl of the |eft shoul der
t hat was done in June of 2008?

A Yes.

Q Did that indicate fibers of sone sort, tendinosus?

A As | said earlier, it was a very poor quality MR of
the very few inmages and that's one of the reasons why | wanted
to get a 3 Tesla MR scan.

Q But the fibers that show up, that certainly can
evi dence, like, fraying and tearing which would be degenerative
wear and tear; is that fair?

A Well, there is evidence of tendinosus that can have
various causes. One, of which, can be traunma.

Q And, one of which can be wear and tear over tine?

A It can be overuse or of wear and tear, yes.

Q Doctor, there also are different types of surgica
procedures and surgeries that are done with respect to the
shoul der, correct?

A You nmean the procedure that | perforned?

Denee Vadell, RPR, CCR-NJ, NYACR
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Q VWll, in other words, you did what's commonly referred
to as an arthroscopi c procedure; is that correct?
A That is correct.
Q Sonetinmes you will hear the termor phrase "scope;" is
that right?
A Yes.

Q As you indicated, you go in with a canera and is it,

i ke, through a little hole like a needle or sonething |ike
that? And you go in and then you do the repairs that you
described to the jury on direct exam is that fair?

A Vll, it's not the size of a needle. It's the size --
the scope is -- the holes are usually, like, five to six
mllimeters. So | would say it would be like, you know, double
the size of a pencil and it would be four of them

Q And, Doctor, when you were describing to the jury the
different -- the different procedures that you did on
M. Mel endez when you went in, you tal ked about, for exanple,
where you just did a debridenment or a cleaning out. Do you
recall that?

A Yes.

Q And the area that you debrided or cleaned out, we
could agree that that could have been fromwear and tear and
have absolutely nothing to do with sone sort of an acute trauma
or injury that occurred in July of 2004; is that fair?

A Well, again, I'mrelying on the history of the absence

Denee Vadell, RPR, CCR-NJ, NYACR
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of any prior trauma or synptons and that | believe that the
findings during the surgery were related to this accident.

Q The operative photos that you showed to the jury,
Doctor, those are the photos that are taken while you are doing
t he procedure, correct?

A That's correct.

Q So when you are | ooking at those photos, they are not
going to tell you whether what is seen in the photo is froman
accident that occurred, you know, a nunber of years earlier,
fair?

A Yeah. You also -- like the MRl scan, you can't date
the findings on the pictures to any particular date in the
past .

Q A grade four chondronal aci a takes pl ace over a |onger

period of tine; is that fair -- for it to develop to grade
four?
A Wl 1, you can get grade four imediately fromtrauma

and it's also sonmething that can devel op over tine.

Q When -- Doctor, do you speak Spanish either fluently
or a bit or partially?

A Very little.

Q Wen M. Mel endez woul d conme to see you, did you have
your conferences or discussions with himin Spanish or in
English or sonething el se?

A | don't see in ny notes that a translator was

Denee Vadell, RPR, CCR-NJ, NYACR
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required. Sonetines | do use ny office staff to help with the
transl ation.

Q Vel |, when you saw M. Mel endez just a coupl e of
nont hs ago in January, did you talk to himin English and have
hi m describe his conplaints to you and everything el se?

A The note doesn't go into the | anguage that was spoken
and | don't recall what | anguage was used.

Q Doctor, you tal ked about arthritis and, obviously,
arthritis can develop over tine for wear and tear. |t doesn't
have to be related to a specific incident or accident, fair?

A As a general question, that is fair. You can get
arthritis for various reasons other than trauna.

(Continued on the next page.)

Denee Vadell, RPR, CCR-NJ, NYACR
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Q The doctor, other than Dr. DeMarco, who is in your
practice, you didn't speak to Dr. Hausknecht or any of the
treating physicians; is that correct?

A That is correct. Not to nmy know edge, no.

Q Wien M. Mel endez canme and you saw himfor the first
time in Decenber of 2014, okay -- and please, if you need to
refresh your recollection, by all neans, please do so.

A Yes.

Q Ckay. You have an individual -- you have it in your
notes here where it states he -- he states a "bay", B-A-Y, "fell
striking the patient in his head, his cervical neck and | eft
shoul der. "

I's that correct?
A Yes.
Q In other words, again, that is what M. Ml endez told

you; is that right?

A Well, that is apparently a typographical m stake. Bay,
| amnot sure what bay is. More |ike a bar.

Q That is fine. But what | amgetting at, sir, this is
again what M. Ml endez told you?

A Yes, that is correct.

(Brief pause.)
Q Doctor, what is glenohuneral osteoarthritis?
A It's -- osteoarthritis is the shoul der joint.

And osteoarthritis of the shoul der joint, again, could
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be devel oped as a result of every day wear and tear, fair?

A That is a possibility. | don't believe that is what
happened here, but -- in general, that is a possibility, yes.

Q Ckay. So just so we're clear, Doctor, the basis for
your opinion that the plaintiff's |left shoulder condition was an
injury that was the result of this accident is because the
plaintiff told you that he was hit in the |eft shoul der,
correct?

A Yes, the basis for the nechanismof injury that | have
recorded is based on what was reported to me by the patient.

Q And that woul d be because unlike, for exanple, if
sonebody got smashed in the shoul der and the inpact was enough
that it caused swelling, then you would see that on an X ray
when they would take it and it would show up, fair?

A No. Usually -- X-rays are good for bone. But also
good for soft tissues. Swelling may or may not be present or
visible on an X ray.

Q kay, but if there was swelling in the shoul der, you
could certainly see that when you observed them when the
doctors are exam ning the individual, the patient, whether it's
in the emergency roomor in a followup visit a week later or
coupl e weeks later? |If there was swelling, you would observe
it, or if there was bruising, black and blue, sonething |ike
t hat woul d be observed, fair?

A Yes. So swelling, external swelling that you could see
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Is -- would be visible, so it would be bruising -- bruising is
sonmet hing you could see. But internal swelling, internal injury
woul d not be visible by -- with your eyes.

Q O obviously if sonebody broke a bone, the X ray woul d
pick up on that, if there was a fracture or dislocation then an
X ray would pick up on that?

A So X-rays pick up on nost fractures. You could have a
m crofracture where the X ray could mss it and the MRl woul d
pick up on it.

Q Obvi ously there was no evidence of a mcrofracture to
any part of the shoulder in this case, correct?

A That is correct.

(Brief pause.)

Q Doctor, each tine the plaintiff would cone to your

of fice and you do range of notion, was it basically the sane

every tinme he cane on a nunber of visits or did it vary or

change?
A | think the last fewvisits it was about the sane,
there was a period after the surgery where he was actually -- he

actually had better notion. But over tinme, as his arthritis
progressed, his notion has becone nore |imted.

Q Okay. Doctor, in your later records you indicated
other things that the plaintiff was conpl aining about; is that
correct?

A Yes.
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Q So even if it was an area that you were not treating,
fair?
A Yes, on certain visits | would. [If he nmade conplaints

of them | would, yes.

Q And, Doctor, we could agree that on any of the
occasi ons where you saw M. Mel endez there was never any
I ndi cati on where he was unable to comrunicate with you, or was
havi ng ot her issues that would not allow himto conmunicate with
you, fair?

A | believe that is a fair statenent, yes.

Q Are okay. And, Doctor, according to a couple of your
records you actually wote down that M. Ml endez was clai nm ng
that he was having a seizure disorder as a result of this
accident, did you wite that down?

A Yes. | have it in ny January report, yes.

Q Are you aware of the fact that there's absolutely no
cl ai m what soever, or evidence to indicate that M. Ml endez

sustai ned any kind of a seizure disorder as a result of this

accident or has any seizure disorder at all, did you know t hat?
A | did not knowthat. | don't have all his neurol ogica
records.

(Brief pause.)
Q Doctor, you nentioned earlier when | asked about the
physi cal therapy that he nmay have gone for sone physical therapy

before the surgery, you recall that?
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A Yes.

Q Do you know if that was -- sorry. Excuse ne.

Do you know if that was for his shoul der or his neck or
both or sonething el se?

A | only have that he received therapy.

Ckay.
MR. ROSS: | amjust about done. Let ne round
third base again.
(Brief pause.)

Q Doct or, when you hear where they say, you know, there
was no deformty in the shoul der, what is your understanding of
t hat, Doctor?

A That's on a diagnostic study, it on a visual inspection
of the shoul der.

Q Vi sual inspection of the shoul der?

A That would signify that there was no obvious deformty,
that -- that the bones are not sticking out where they shoul dn't
be sticking out of. And that everything is -- on visual
I nspection, everything is lining up.

Q A SLAP tear could occur by wear and tear, fair?

A A SLAP tear can occur over time wth degeneration, but
| believe again the time of this injury, he was -- the patient
was in his forties.

Q Understood. In general, what | amgetting at is SLAP

tears could occur as a result of sone kind of a, you know,
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external injury or trauma, or they could occur as a result of
wear and tear over time, fair?

A Yes, it can occur as part of the degenerative process,

yes.
Q Sane with a rotator cuff tear?
A Yes.
Q Correct?
A Yes.
Q And, doctor, you were aware of the fact that after this
accident within, you know -- well, you are aware of the fact

that two nonths after this accident M. Ml endez had gone back
to work doing sone tenporary jobs, did you know t hat?
A Yes.
Q And you are aware that within eight nonths after this
accident he becane a traffic enforcenent agent for the NYPD?
A Yes.
MR ROSS: Thank you, Doctor. | have nothing
further.
THE W TNESS: Thank you.
THE COURT: Redirect?
MR ROTH. Thank you very mnuch, Doctor.
REDI RECT EXAM NATI ON
BY VR. ROTH:
Q Dr. Touliopoul os, you nmentioned on Direct that you

reviewed M. Melendez's prior orthopedic reports?
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A Yes.

Q What recommendations, if any, did M. R chard Parker
make regarding M. Melendez's |eft shoul der?

A Arthroscopi c surgery.

Q And what recommendations, if any, did Dr. Tal Kl einman
make with regards to his |eft shoul der?

A Art hroscopi c surgery.

Q And what recommendations, if any, did Dr. DeMarco make
with regards to M. Melendez's surgery?

A Art hroscopi c surgery.

Q And in review ng those records, did each of those
doctors forman opinion as the proxi nate cause of the --

MR. ROSS: (bjection, your Honor.
THE COURT: Sustained. Sustained.
Q Ckay. So the records are in evidence.
So nmy col | eague touched on the difference between

subj ective and objective range of notion. And we tal ked before
about passive versus active range of notion; correct?

A That's correct.

Q And now when you perform-- is the active where you
nove it yourself?
No, active is when the patient noves it.
And passive is when you performit?

Yes.

O » O >

And if a patient is resisting or guardi ng when you are
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trying to nove it, would you note that?
A If the passive notion is limted, it's usually Iimted
by pain and/ or sone sort of mechanical restriction.
Q And as an orthopedi st, can you feel a nechanica
restriction?
A You -- usually you have a good i dea.
Q Do you have an opinion to a reasonabl e degree of
nmedi cal certainty whether M. Ml endez was not putting forth a
genui ne effort?
MR. ROSS: njection, your Honor. How --
obj ecti on.
THE COURT: | don't see how the reasonable effort
IS -- sustained.
Q Did you see any indication M. Ml endez wasn't trying?
A No.
Q Ckay. Now, are you going to be able to see a rotator
cuff on X ray?
A No.
Are you going to see a rotator cuff tear -- w thdrawn.
Are you going to see a labral tear on X ray?
A No.
Q What is the mechanismto nmake that diagnosis?
A Well, the gold standard to nake that diagnosis woul d be
an arthroscopy. W actually go in to | ook, but second best

woul d be an MR
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Q And do you have an opinion to a reasonabl e degree of
nmedi cal certainty whether a forty pound beam-- forty pound,
fifteen foot tall beamfalling on soneone, hitting their head
and shoul der is a mechanismof injury consistent with a
traumatic rotator cuff tear and | abral tear?

A Yes.

Q What i s your opinion?

A That it is.

MR ROTH: Nothing further. Thank you.
THE COURT: Recross?
RECROSS- EXAM NATI ON
BY MR ROSS:

Q Just real quick, other than counsel's question where he
asked you to assune that the pipe or the tubing hit M. Ml endez
in the head and the | eft shoul der, you have no other evidence to
indicate that his left shoul der was ever actually inpacted as a
result of this accident, yes or no?

A | -- again, | amrelying primarily on the patient's --
and al so ny review of the records that | have in ny possession.

Q And, again, the records do not have any objective
evi dence that he was struck actually in the left shoulder, it's
only what the plaintiff told each of those doctors, correct?

A | believe so.

MR. ROSS: Thank you. | have no further questions.
THE COURT: Anything el se?
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MR. ROTH. No, your Honor. Thank you.
THE COURT: Thank you very nuch, Doctor. You may

step down.

tinme.)

(Wtness excused.)
THE COURT: Can the attorneys approach?
MR. ROTH: Sure.

(Wher eupon, a side-bar conference was held at this

THE COURT: Al right. W wll take our |unch

break now. So get an extra lunch and see you at 2:15.

Have a good | unch.
COURT OFFICER. Jury exiting. Please rise.

(Whereupon, the jury exits the courtroomat this

tinme.)

THE COURT: Anything el se before we break?

MR. ROTH: No.

THE COURT: Hearing none, have a good | unch.

MR. ROSS: Thank you. You too.

(Wher eupon a | uncheon recess was taken at this
tinme.)

THE COURT: Al right. So on the record. So we're
about to show for the jury -- we're outside the presence of

the jury for now But we are about to show a video of Dr.

Hausknecht that was taken |ast Wednesday, correct?

MR ROTH: Yes. Yes.
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MR. ROSS: Yes.

MR ROTH. That's correct.

THE COURT: (Qbviously that will be incorporated
into the trial testinony and the trial transcript.

So | guess ny question is, are you both stipulating
whatever is the transcript that you both have will be
incorporated into the official transcript of this trial?

MR. ROTH. Yes. Stipulated by plaintiff, Judge.

MR ROSS: Stipul ated by defendant.

THE COURT: So we won't have you take it down. Wy
don't we bring the jury in and give a short introduction and
then we'll play the video.

Of the record.

(Di scussion off the record.)

COURT OFFICER: Al rise. Jury entering.

(Whereupon, the jury panel enters the courtroom at
this time.)

THE COURT: Ckay. Everyone could be seated pl ease.

Good afternoon. Menbers of the jury, | hope you
had a good |unch. So what we'll be doing at this point is
showing a video of the trial testinmony -- trial testinony of
Dr. Hausknecht. So it was videotaped strictly for
schedul i ng pur poses.

So what | wll dois, I wll instruct you that you

are to consider it as if the doctor was right here. There
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MR. RCOSS: Thank you.

(Wher eupon, the videotape is played in open court

at this tinme.)
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(Wher eupon, the videotaped deposition of Dr. Aric
Hausknecht was played in the presence of the jury in open
court.)

MR ROSS: bjection.

THE COURT: Can you rew nd for about 30 seconds?

MR. ROTH. Shoul d we approach?

MR ROSS: Yes.

THE COURT: Ckay.

(Wher eupon, there was a bench conference held
off the record in the presence of the jury.)

THE COURT: What is the page of the transcript?

MR ROSS: It's page 36, your Honor.

THE COURT: On the record. For our record, on
page 36 there was an objection raised. [|I'moverruling the
objection. So I'mallowing the jury to certainly consider
the answer. | overruled the objection. So we wll
conti nue on.

(Wher eupon, the videotaped deposition of Dr. Aric

Hausknecht was played in the presence of the jury in open
court.)

MR ROSS: (bjection.

(Wher eupon, there was a bench conference held
off the record in the presence of the jury.)

(Continued on the next page.)
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(Wher eupon, the videotape was played in open court
at this tine.)

MR ROSS: (bjection.

THE COURT: So if this were in person, | would
sustai n the objection.

Jury, just disregard about his other treating
physicians. The rest of the answer woul d be okay. That
woul d be hearsay. | instruct you to disregard that | ast
portion, sentence fragnment, that he got out before the
obj ection was nade.

Okay. Conti nue.

(Vi deot ape pl ayed.)

THE COURT: And can you just -- | amsorry, what
page was that? It wll be disjointed.

MR. ROSS: Page 50, your Honor.

THE COURT: That is page 50 for the record.

MR ROTH. Thank you, your Honor.

(Tape pl ayed. )

THE COURT: Hang on. Hang on.

MR. ROSS: | was wondering if we could take our
break --

THE COURT: Yes, let's take our afternoon break.
Conme back in fifteen m nutes.

(Recess taken. )

COURT OFFICER. Al rise. Jury entering.
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(Wher eupon, the jury panel enters the courtroom at
this tine.)

THE COURT: So everyone coul d be seated pl ease.
Let's continue on with this video.

Al right. So what page is that?

MR, ROSS: 59, your Honor.

THE COURT: So | overruled the objection. | am
allowmng the jury to regard this testinony.

(Wher eupon, the videotape was played in open court
at this tinme.)

THE COURT: This whole |ine of questioning was
overrul ed, the objection, so you could regard it.

MR. ROTH. Thank you, Judge.

(Wher eupon, the videotape was played in open court
at this tinme.)

THE COURT: Can you pause it? Just pause it. In
terms of that |last question, | will sustain that question.
| will instruct the jury to disregard that question on
rel evance grounds.

What page is that? Sorry.

MR ROSS: 62, your Honor.

THE COURT: Ckay. Page 62.

(Video played in open court.)

THE COURT: | didn't hear. Wat was the question

on that one?

438
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MR, ROCSS:

THE COURT:

MR, ROTH:

MR, RCSS:

(Wher eupon,
tinme.)

THE COURT:

439

You want ne to read it to you?

Sur e.
Wioa. Wiy don't we read it up front?
Sur e.

a side-bar conference was held at this

| will sustain the objection to that

| ast question. So there mght be an answer.

Well, there was an answer, so | will instruct you

to disregard about this Conplete Care, and -- on-the-job as

irrel evant.
MR ROTH:
(Wher eupon,

at this tine.)
THE COURT:

was a notion to stri

Thank you.

t he vi deot ape was played in open court

kay. So | just do want to say there

ke.

As with everything, disregard the nonresponsive

portion and we'll strike that.

Al right.
alittle past 4:30,

So thank you for your patience. W are

but I wanted to finish the tape. W

will see you tonorrow norning. W have w tnesses starting

in the norning. See you in the norning at 10.

Have a good eveni ng.

COURT OFFICER. Al rise. Jury exiting.

(Wher eupon,

the jury exits the courtroomat this
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tinme.)

THE COURT: Anything we need to cover before we
finish for the evening?

MR ROTH: Nothing fromplaintiff.

MR ROSS: Nothing from def endants.

THE COURT: Al right. See you tonorrow.

(Wher eupon, the case is adjourned to March 25,

2025, at 10:00 a.m)
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