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THE CLERK: All rise. Come to order.

Queens Supreme Court Part 16, now in session,
the Honorable Claudia Lanzetta presiding.

Calling continued case on trial, index number
724812 of 2021, Kareem Davis, plaintiff, versus the City
of New York, the New York City Housing Authority,
defendants.

All appearances remain the same.

THE COURT: Bring them in.

THE COURT OFFICER: All rise. The jury is
entering.

(Whereupon, at this time, the jury enters the
courtroom.)

THE COURT: Good morning, guys.

You can be seated.

THE CLERK: We are resuming with testimony.

THE COURT: Thank you.

Mr. Grillo, you can continue with your cross.

MR. GRILLO: Thank you, your Honor.

CONTINUED CROSS EXAMINATION

BY MR. GRILLO:

Q Good morning, Mr. Provder.
A Good morning.
Q Mr. Provder, I think you left off yesterday talking

about your work as a certified rehabilitation counsellor, and
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actually placing -- and by placing, I mean finding employment
for other individuals in the past.
Do you have this testimony?
A Absolutely.
Q Bringing us up to speed, you had actually in your
experience placed people who had traumatic brain injuries.
You put them back into the work force, correct?
A Yes.
Q And also people who are quadriplegics, you place them

back in the work force, correct?

A Yes.

Q As well as paraplegics?

A Yes.

Q I think we ended off when you said you could not do

that with Mr. Davis.
He is not capable of any employment, correct?

A Unemployable.

Q So your entire testimony is based on this fact that
in your opinion as an expert, Mr. Davis 1is incapable of
working in any capacity, true?

A On a sustained regular competitive basis, true.

Q Okay. Now, one of the reasons why you say that he
can't do that is because he lacks education, correct?

A Yes.

o) And with respect to that, are there not -- and
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correct me if I am wrong -- are there not specific
accommodations that could be made? Aren't there academic
support services that could be applied to Mr. Davis that he
could be introduced to?
A Repeat the end of that question. I didn't hear it.
Q Are there not, sir, specific academic support

services that are available to someone like Mr. Davis?

A Sure.
Q Yet —--
A If he is a client of state vocational rehabilitation,

there are all types of services they could provide to him in

that way.
0 And you called that service Access VR, correct?
A Yes.
Q And before that it was called Vesid, correct?
A Vesid, yes.
Q And that's free to anybody who applies for it,
correct?
A For the most part, correct.
0 That would be free to someone like Mr. Davis;

wouldn't 1t?

A True.

Q Okay. Now, with that you never referred Mr. Davis to
Access VR or Vesid -- well, we are going to call it Access
VR -- withdrawn.
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We can agree, can we not, Mr. Provder, that the

A-C-C-E-S5-S, hyphen, V-R, took the place of Vesid; is that

correct?

A Yes.

Q So we won't call it Vesid. We'll stick with Access
VR.

A Correct.

Q These are free services that would allow somebody who

doesn't have a high level of education to be trained to get
vocational training, correct?

A If they have the physical capability to be employed,
yes.

Q I think your testimony yesterday was, well, Mr. Davis
can't sit for more than two hours, so, therefore, he wouldn't
be able to go to Access VR, true?

A No. The statement was that he didn't have -- in my
opinion at the time I saw him, he did not have the capability
to perform sedentary type work which was work that involwved
mostly sitting.

Q And I think you said because he couldn't sit for more

that two hours, correct?

A He indicated to me that his sitting tolerance was two
hours.

Q That's what he told you in 2018, correct?

A Yes.
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And that too was a self report, correct?

Yes.

Did he tell you
20187

No.

Did he tell you
No.

All right. Did

MR. GRILLO:

Did he tell you

No.

Did he tell you

Dominican Republic?

A

Q

Florida?

A

Q

No.

Do you know how

Five hours.

at all he flew back and forth to Las

that that flight took four hours?

he tell you --

Excuse me, your Honor.

that he flew back and forth to

that he flew back and forth to the

long a flight to Las Vegas is to

Okay. So when we talk about what his capabilities

are, 1f you knew that he could sit for more than two hours,

would he not be a candidate for Access VR where he could get

the academic assistance that he needs to get vocation

training,

A

yes Oor no-?

I can't answer that question. I have to give you an

explanation.
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0 I don't need an explanation.

Yes or no, Mr. Provder, if you learned now that
somebody could sit for more than two hours, can they not in
fact be a candidate for Access VR?

A In they could do sedentary type work, they could be a
candidate, vyes.

Q Are you aware of the fact that Mr. Davis actually
testified in a deposition that he was contemplating working as
an Uber driver?

A I do not recall that.

Q Do you know for a fact, sir, that he actually
testified in September of 2023 at a deposition?

A Again, I don't recall that.

Q Okay. The only piece of testimony you read from Mr.
Davis was his 50H hearing taken in 2016, correct?

A Repeat the question.

Q The only testimony that you read of Mr. Davis was his
50H hearing in your report on April 4, 2016, correct?

A Hold on, give me a second.

0 Take your time.

I'm looking for something with the Court's permission

as well.
THE COURT: Sure.
A Yes. April 4, 2016, was the deposition that I had.
o) Were you aware of the fact that he had also had a
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deposition on October 10 of 20187
A I never received that.
Q Okay. Would it be important for you to know what he

had in deposition in 20187

A I requested all depositions.

Q But you didn't see this one, correct?
A No, sir.

Q Okay. In addition --

MR. GRILLO: Excuse me, your Honor.

Q He was deposed on September 18 of 2023; do you see
that?

A Hold on. Give me a second.

0 Take your time.

A No, sir.

Q So you never saw this transcript either?

A No, sir.

Q So I am going to read you a portion of this.

Reading from Mr. Kareem Davis' deposition taken on
September 18 of 2023, page 101, line 21:
"QUESTION: Okay. When you were looking for the
Uber driver job, do you believe that you were physically
capable of driving at least on a part time basis if you
were able to gain that employment?"
Mr. Davis' answer:

"ANSWER: Due to the circumstances I would have
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to say yes.

"QUESTION: On a part-time basis?

"ANSWER: Yes.

"QUESTION: Okay. But if you got that job, you
think you would be capable of at least driving a few
hours a week?

"ANSWER: Yeah. I would have to. I would have
to, yes.

"QUESTION: Okay. Any other jobs, any other
types of jobs that you have looked on Indeed or elsewhere
since your last deposition?

"ANSWER: No."

So this is the first time that you are hearing the
fact that Mr. Davis testified in 2023 that he was capable of

driving an Uber, fair?

A Correct. Part time.
Q I appreciate the qualification, but do you think that
that testimony -- withdrawn.

I'll ask it a different way.

Now, I think I asked you this yesterday. Well,
withdrawn.

I'll ask it this way.

Do we agree with the fact that people even with
certain learning disabilities, and I am not suggesting that

Mr. Davis has one, but can we agree that you have had people
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consult with you with learning disabilities?

A Correct.

Q And you have placed them in positions of employment,
have you not?

A Yes.

Q Yet for Mr. Davis your testimony here is there is no
hope for him. He can't do anything.

A No full time on a competitive basis. No full time
jobs.

Q So now it's full time. You will concede he could
work part time?

A It was always full time. If you look at my report,
his inability to perform full time competitive work, eight
hours per day, five days a week.

Q I am asking the fact that he testified about working
at Uber full time.

MR. MILLS: ©No, he did not testify about working
at Uber. He didn't.

Q He testified that he could potentially work for Uber
on a full-time basis, yes or no?

MR. MILLS: Just if --

THE COURT: Stop.

What was the testimony? It was read into the
record, was it not?

MR. MILLS: No.
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MR. GRILLO: Yes.

MR. MILLS: No.

He just read and we could qualify it and have
the jury just decide for themselves, but that's not what
the testimony said.

THE COURT: He previously testified that he
considered working for Uber.

MR. MILLS: Yes. He considered working for
Uber.

THE COURT: So that was on the record, and it
was in his testimony, so move on.

MR. MILLS: But he didn't finish it when he
considered working for --

MR. FEMIA: Objection.

MR. MILLS: Counsel, for completeness.

MR. GRILLO: I take offense with the term
completeness.

THE COURT: Ladies and gentlemen, I'll explain
to you regarding as I did, E.B.T. transcripts are
official transcripts of either depositions or what is
called an E.B.T., an examination before trial.

They are done under oath, and they are recorded,
so the testimony that is read is supposed to be viewed as
if it's coming from the witness stand, whoever is on the

witness stand, and it is used often.
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I'm sure you understand by now that the
attorneys who are using it will choose what they read
from the transcripts. They do not have to read that
which they don't want to read. But the understanding is
there is a lot more to the transcripts that is obviously
not being read for better or for worse.

So, Mr. Mills, if you want to clarify that, you
can clarify that.

MR. MILLS: I understand, but my issue, Judge,
is if you do that and then the question as if that's the
complete thought, it's misleading with the testimony.

MR. GRILLO: Judge.

THE COURT: We are done.

Move on.

MR. GRILLO: Okay.

Q Mr. Provder, can we agree that an integral part of
life care planning methodology is coming with up with a

rehabilitation plan?

A I already testified to that, vyes.

0 For somebody like Mr. Davis, correct?

A Yes. I testified yesterday about this, correct.

Q And you didn't do that at all. You didn't come up

with a rehabilitation plan for him?
A I did. We have a whole plan of all the items that he

needs. I did not come up with the rehabilitation plan from a
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vocational standpoint because I thought he was unemployable.
Q Thank you for qualifying that. Your numbers are what
they are. We'll get to that in a minute.

But from a vocational standpoint, you didn't make one
attempt at trying to set up a vocational plan and finding
employment for Mr. Davis based on your position that he is not
capable of any type of work, correct?

A That's true.
Q Thank you.
Can we agree, sir, there is nothing stopping Mr.

Davis from seeking vocational training, is there?

A From taking vocational training?
Q Seeking it out.
A That's what Access VR provides. They provide a wide

range of services, one of which is vocational training.
Q Did you know that he testified that he traveled back

and forth to New York on a regular basis multiple times a

year”?
A I didn't hear.
Q Do you know that he has testified that he traveled

back and forth to New York on a regular basis multiple time a

year”?
A How many times per year?
0 What's that?
A How many times?
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Q Five to six times per year.

A I had no idea.

Q Would that be important to know?

A Well, I don't think that he is unable to travel. I

think certainly he could do that.

Q Okay. A flight from Orlando to JFK, how long?
A Orlando to New York?

Q Yes.

A Three and a half hours.

Q Okay. Would you also agree, sir, that someone's

individual motivation plays a pivotal role in whether or not
they seek employment, true?

A True.

0 Can we also agree, sir, that someone's self
motivations play a pivotal role in whether or not someone
decides to seek out vocational training, correct?

A Repeat that question. I didn't hear.

Q Similarly, can we agree that a person's motivation
plays a pivotal role in whether or not someone decides to seek

out vocational training to help them get back in the work

force?
A Yes.
Q Again, you have had clients, you have had patients

who have come to you for this very reason and said, hey, Mr.

Provder, please, I am out of work, can you help me out and get
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me back in the work force, and you have done that?

A Many times.

Q For what would you say -- forgive me -- over 40
years?

A For 51 years.

Q Congratulations. For over 50 years. This is what
you do.

A Well, if somebody comes to me regarding vocation

training, I'll work with them, try to get some referral to the
state vocational rehabilitation. Work with the state
vocational rehab counsellors to assess what the person can and
cannot do, what their interests are and what vocational
training would be best suited given their physical or mental
capabilities.
Q What is the percentage of individuals that you have
actually placed in employment in your --
MR. MILLS: Objection, Judge.
THE COURT: Basis?
MR. MILLS: 1It's irrelevant to what Mr. Davis is
experiencing.
THE COURT: Sustained.
Q Mr. Provder, you have been a vocational counsellor
for over 40 years, correct, 517
A For 51 years.

Q Okay. In that time you have worked on behalf of
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plaintiffs. You have worked on behalf of defendants; is that

true?
A Yes.
Q You have actually gotten hired by firms to do

vocational assessments, correct?

A Yes. Your firm.

Q You said my firm actually hired you?

A I have twelve cases with your firm.

0 Not with me, correct?

A No.

Q You never testified in court --

A Your firm is a big firm.

0 My firm is a big firm?

A Yes.

0 With respect to that, you have also done work with

other firms, have you not?

A Many.

0 Have you worked with the firm Lewis Brisbois?

A I have, many times.

Q You have testified for them many times?

A I have.

Q And in that case, in those cases when you are hired

by somebody defending a lawsuit, you come to court and you
have given testimony that's completely contrary to opinions

that you have given here today.

vab




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

531

When I say contrary, meaning you found people who are
able to go back to work, correct?
MR. MILLS: Objection, Judge.
THE COURT: Rephrase.
MR. GRILLO: Sure.

Q Can we agree, sir, that you have been retained by
defendants in litigation to come to court and say someone is
capable of going back to work, true?

A Yes. Depends on the person's physical and mental

capability, yes.

Q It depends on their education?

A True.

Q Depends on --

A Past work experience. Skills that they have had in

the past. The type of work they have done in the past.
Whether they have what we call transferable skills.

All that determines whether a person is employable or
not.

Q Do you remember testifying in a case or do you
remember being retained in the case of Santos Mendieta,
M-E-N-D-I-E-T-A, Kings County index number 5328 of 20127

MR. MILLS: Objection, Judge.
THE COURT: What's the objection?
MR. MILLS: Again, the relevance of going

through the capabilities of someone that is not Kareem
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Davis and comparing.

It's irrelevant.

THE COURT: Overruled.

I'll allow you little latitude, but not much,
counsel.

MR. GRILLO: Okay.

Q In that case you were retained by the defendant. And
in that case the plaintiff was a 48 year old demolition
worker, and he only spoke Spanish. He was from Ecuador with a
second grade education.

MR. MILLS: Objection, your Honor.

0 Do you remember that case?
A 20127

Q 20127

A No idea.

Q Okay.

MR. MILLS: So objection, Judge.

THE COURT: I understand I said I would allow a
little bit of latitude. That was the latitude.

He doesn't remember, counsel.

0 With respect to that, do you recall that this
gentleman had an anterior cervical disc fusion; do you
remember that?

MR. MILLS: Objection.

THE COURT: Counsel, he said he doesn't remember
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the case.

MR. GRILLO: Judge, I don't have it printed, but
with the Court's permission, I would like to show him his
report to see if that refreshes his recollection.

MR. MILLS: Judge, I have the same relevance
objection in going through this gentleman's
qualifications.

MR. FEMIA: Judge, can we address it in
side-bar, Judge?

MR. GRILLO: Yes. I think it would be better to
address it in side-bar, Judge.

(Whereupon, at this time, a discussion was held
off the record.)

MR. GRILLO: May I approach the witness, your

Honor?
THE COURT: Yes.
0 Mr. Provder, I don't have this printed, so I
apologize.

Are you able to see this?

A No.
0 Okay. If I hold it closer, how about that?
A It doesn't get any larger?

MR. GRILLO: We can make it larger, can't we?
MR. FEMIA: I can do it.

MR. GRILLO: I think I just tap it, but I don't
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want to mess it up.
THE COURT: Not everything is tap screen.
MR. GRILLO: I was looking for the bottom.

There you go.

A Can you put it closer?

Put it on my lap for a second.
MR. GRILLO: You don't mind if Mr. Femia stays
with Mr. Provder?

THE COURT: No.

A This is just opinion.

MR. FEMIA: You want to see the first page?

THE WITNESS: Actually, the fourth page
probably. Okay.

MR. FEMIA: This is the arrows.

THE WITNESS: Okay. The arrows.

I'm sorry. Give me a second. I just have to
scroll through the exam.

THE COURT: Just for the record, Mr. Provder,
this is a report from another action, correct?

MR. GRILLO: Yes, your Honor.

THE COURT: And the witness was just
familiarizing himself with the report.

THE WITNESS: Okay. I am ready.

THE COURT: His report, actually.

A Question?
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Q After reviewing your report, does that refresh your
recollection of being retained in the case of Santos Mendieta?

A Yes. This is the report I did in 2016.

Q Okay. And with respect to that, can you agree, sir,
based on your review of that, Mr. Mendieta worked as a

demolition worker, correct?

A Correct.

Q And you were retained by the defendants in that case,
correct?

A I believe so.

Q The people who were contesting Mr. Mendieta's claims,
true?

A Yes. I believe I was retained by the defense.

Q And Mr. Mendieta spoke only Spanish?

A Yes.

Q He was from Ecuador, and he had a second grade
education?

A Yes.

0 And he had injuries to his head, his neck with an

anterior cervical discectomy and fusion at level C5-6. He had
a back fusion at L4-S1 and an eye graft, true?

A Yes.

Q In that case you found that the plaintiff was
malingering, true?

A No. I never said malingering.
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0 He wasn't being truthful with you?

A Hold on. Give me a second.

No, I never used that word, malingering.

Q Did you say the plaintiff displayed lack of effort on
his testing?

A Repeat?

Q Did you say the plaintiff displayed lack of effort in
his testing?

A He made no effort to seek alternative employment.

Q Okay. But your opinion regardless of what he did or
didn't do, your opinion was that he was capable of working in
a sedentary capacity, true?

A True.

Q You found a job. You said he could work as an
inspector making $40,000 a year. You said he could work as an
assembler making $27,000 a year. You said he could work in

painting and a coating worker making $32,000 a year; is that

true?
A All true.
Q You said he could work in packaging making $31,000 a

year, correct?

A Correct.

Q And also as a hand packager making $23,000 a year,
true?

A Correct. They are all sedentary jobs I felt he was
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capable of doing.

0 And this was based on your interview with him and
your opinions on what you saw, true?

A And my testing of him, vyes.

Q So you have Mr. Davis now, and can we agree, sir,
this gentleman, Mr. Mendieta had cervical spine fusion in his
neck like Mr. Davis, true?

A True.

Q He also had lumbar lower back spine surgery with

plating in his back too, correct?

A True.

Q And this guy had a second grade education from
Ecuador?

A Yes. He was illiterate. He could not speak English.

Q Yet you found all these jobs for him, true?

A Yes, all unskilled jobs of a sedentary work.

In fact, he indicated he was capable of sitting for
periods of time.

Q So and because he only had a second grade education
in Ecuador and because, to use your term, he was illiterate,
you were able, though, you suggested and said there could be
certain accommodations to help him with his learning. You
said that, didn't you?

A He didn't need any accommodations to do these jobs.

They are unskilled.
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Q Okay. And your testimony -- so as far as academic
support services, he could have been given academic support

services, true?

A This gentleman?
Q Yes.
A It wasn't necessary. He had capability to do

sedentary type work of an unskilled nature.

0 Can we agree, sir, in totality here what we are
talking about, you were hired as a defense expert, you found
jobs for somebody who had two back surgeries and a second

grade education from another country, true?

A Every individual is different. Every case 1is
different.
0 True. And we can agree, sir, that all of your work

here, all of your opinions, a large part of it comes from Mr.
Davis, as you said, self report, right, when he told you?

A The self report was important in my evaluation.

Q And the aptitude test you listed him in five

categories yesterday that he was below average, correct?

A He was below average at every test I gave him.

Q How many levels of proficiency, below average and
then --

A Below average, average, above average.

Q Okay. And just because somebody in your opinion is

below average, that doesn't render them incapable of working,
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true?
A No, it does not.
Are we finished with this report?

Q I'm sorry?

A Are we finished with this report?

Q I think we are.
MR. FEMIA: Take it away?
MR. GRILLO: Yes. Thank you.

0 Can we also agree, Mr. Provder, with these testing

you talked about, you talked about the dexterity testing, the
peg board testing, all of that stuff, can we agree, sir, that
someone's specific motivation to perform these tests can
basically be dictated by their own conduct?
MR. MILLS: I don't understand the question,
Judge.
THE COURT: Rephrase.
Q Can somebody control the outcome of their testing by
not giving full effort?
A Yes. I assume they are doing the best effort they
can doing the testing. They can control that.
0 When Mr. Davis came to you, he was in the middle of
litigation, correct?
A Excuse me?
0 When he came to you when he was, well -- withdrawn.

How did he get to you in New York? You didn't call
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him up and say, hey, Mr. Davis, come over? He came to you as
a referral, true?

A True.

Q So when you encountered Mr. Davis in 2018, you knew

he was in litigation, correct?

A Yes.
Q And to the extent that somebody who is in litigation
-- withdrawn.

The fact that somebody is in litigation, could that

impact their effort when it comes to testing like this in your

experience?
MR. MILLS: Objection, Judge.
THE COURT: Overruled.
A Depends on the individual.
0 It's an individual, subjective thing, correct?
A Correct.
Q What's secondary gain?
A Excuse me?
Q What's secondary gain?
A Secondary gain would be somebody -- I'll give an

example. Secondary gain would be somebody who doesn't do well
in the testing purposely, so I would find that they are
unemployable.

Q So if somebody has a lawsuit, could that be something

that impacts their testing?
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A Possible.

Q Okay. You don't have -- there is no way for you to
know. You can't get inside somebody's head to determine —--
there is no meter or machine to hook them up to to determine
if they are giving full effort, true?

A True. Just observation.

0 Just observation.

Could we also agree, sir, that somebody who is out of
work can gain an overall benefit by going back to work?

A Repeat the question.

Q Can we agree that somebody who is out of work could
gain a benefit by going back to work aside from the financial

impact to their --

A Emotionally?
Q Thank you. Emotionally. I was stuck on the word
emotional.

A Absolutely.

0 Psychological.
A Absolutely.
Q So this is part of what you do as a vocational

rehabilitation counsellor, get people back on their feet and
back in the work force, true?

A True.

Q And part of that aside from the financial

remuneration of going back to work, they feel better about
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themselves?
A Absolutely.
0 Aside from this comment by Mr. Davis in 2023 about

looking for work as an Uber driver, you are not aware of any
other effort he has made to look for a job, true?

A No, sir.

0 Now, you talked a little bit about -- the other day
you talked about pain.

Can we agree that people go to work every day with

pain?
MR. MILLS: Objection, Judge.
THE COURT: Sustained.
MR. GRILLO: 1I'll rephrase.
0 You said that Mr. Davis couldn't sit for more than

two hours based on what he told you, correct?

A Correct.

Q Without pain, true?

A Well, he has pain, but he is able to sit for two
hours.

0 Can we agree, sir, that when it comes to pain, pain

is also a subjective thing, correct?

A Correct. There is no way to measure it.

Q If T had a tooth ache right now, you wouldn't know,
true?

A I would feel bad for you.
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0 Don't. It's okay.
If T told you my ankle is killing me standing up
here, subjective complaint, fair?
A Subjective, yes.
Q So when you are seeing somebody like Mr. Davis, a

large portion of what you are relying on is on him telling you

the truth?

A Absolutely.

Q Are you aware of the fact that Mr. Davis has
testified using false -- about using false names in the past

to deceive people?
MR. MILLS: Objection, Judge.
THE COURT: Sustained.
Q Can we agree, sir, that somebody's veracity plays a

huge role in your observation and ultimate assessment of them,

true?
A True.
Q And from a vocational standpoint, have you had

patients or clients who have come to you and said, listen, I
have some nagging pain in my back. I have nagging pain in my

foot, and you said, well, we'll just put you back in the work

force?
A Put you what?
0 Back in the work force, true?
A It depends on the treatment they are receiving, the
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degree of pain and how it is effecting their functional
capability. Lift, stand, walk, 1lift, bend, carry, that type
of thing. If they are able to do those things on a sustained,
regular competitive basis with the pain, yes, I would try to
put them back in the work force.

Q Are you aware of the fact as you sit here today that
Mr. Davis was examined by doctors that were retained by the

defense in this case?

A Yes.

0 A neurologist, Daniel Feuer, F-E-U-E-R?

A Yes. I have his report with me.

0 And as far as Dr. Edward Toriello, an orthopedic

surgeon, true?

A I have Feuer. I don't think I have the other person.
0 You don't have Dr. Toriello?

A Hold on. Was this a recent report?

Q There is a report from 20187

A Okay. Hold on. Give me a second.

0 And a report from 2023.

A Okay. Hold on.

What's the name of that doctor?

Q Edward Toriello.

A No, I have Feuer.

0 Feuer, he is a neurologist?
A Yes.
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Q And from a neurological standpoint, you are aware of
the fact that Dr. Feuer who examined Mr. Davis in 2018 and
again in 2023 found that he was capable of returning to the

work force from a neurological perspective?

A Of course.

Q I'm sorry?

A Of course.

0 Of course.

A Yes.

Q You are aware of that. Okay. You don't have Dr.

Toriello's reports, though?

A No.

0 You have never seen those?

A No.

0 And we can agree, sir, that the surgeries that Mr.

Davis has undergone were orthopedic surgeries, correct?

A Yes.

Q Surgery was spine, surgery was shoulder; is that
correct?

A Yes.

Q Would it be important for you to know or for you to

know what Dr. Toriello said from an orthopedic standpoint in
rendering your ultimate opinion here, yes or no?
MR. MILLS: Objection, Judge.

THE COURT: What's the objection?
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MR. MILLS: The treating doctor's records, not
the defense doctor.

THE COURT: Overruled.

A I never saw that report.

Q Okay. Two reports. One from 2018. And one from
2023.

A Hold on. Give me a second.

0 Sure. Go ahead.

A No.

0 You haven't?

A No, neither one.

Q Okay. Would you like to see those now?

A Of course.

MR. MILLS: Objection, Judge.

This is hearsay. It is not a medical record.
It's a witness that's not in court.

MR. GRILLO: Judge, if we are going to have
speeches, I would like to say something too.

We have an expert here who is rendering an
opinion of total disability.

MR. MILLS: Objection.

That is not a medical -- that is not a treating
doctor.

THE COURT: Stop.

Approach.
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MR. GRILLO: Sure.
(Whereupon, at this time, a discussion was held
off the record.)

THE COURT: Objection is sustained.

Q Just to clarify, Dr. Provder --
A Mr. Provder.
0 I said doctor. I meant Mr. Provder. I apologize.

Just to clarify, Mr. Provder, you never saw two

reports from defense's orthopedic surgeon, Dr. Toriello; is

that true?
A True.
0 Now, as part of your assessment of Mr. Davis'

employability potential, did you take into account his prior

incarceration?
A Prior what?
Q Incarceration.
A I did not.
0 Were you aware that he was incarcerated?
A I was.
0 Do you know for how long he was incarcerated?

MR. MILLS: Objection, Judge.

MR. GRILLO: Judge, I would like to be given a
little latitude here.

THE COURT: Sustained.

0 Are you aware of the fact, Mr. Provder -- I'll ask it
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this way.

Mr. Provder, you are basing your vocational
assessment, are you not, on Mr. Davis' prior work history,
that's part of it, true?

A Yes.
Q Right. And with respect to that, let me read you a
statement and tell me if you agree.

"In order to determine the injured person's pre
injury earning capacity, consideration is made regarding
such factors as the ability to apply previously learned
skills, cognition, medical prognosis, future career
prospects given the injured person's wvocational capacity,
pre-existing and acquired vocational handicaps, work

motivation and demonstrated earnings capacity."

True?
A That would be overall true.
Q If I told you that came from a paper you wrote, would

you agree?

A Sounds familiar.
Q Sounds familiar. Okay.
A I am an expert in this area, so yes.
Q That's what I figured.
So I would ask you some questions. Let's talk about

his demonstrated work history, okay?

A Yes.
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Q What -- do you know as you sit here today what Mr.

Davis' pre-accident, 2015 pre-accident demonstrated work

history?
A Construction laborer. Custodian.
Q How long was a construction laborer for?
A I have about eight months.
Q And what do you have to substantiate that he worked

those eight months as a construction laborer?
A Repeat the question.
Q What do you have to substantiate that he worked those

eight months?

A Self report.

0 What he told you?

A Yes. You have asked me this question before.

Q I am trying to tie it in with your article. That's

all. I didn't have this yesterday.

A Okay.

Q And with respect to custodian work, how long did he
do that for?

A He did that for three years.

0 From when to when?

A 2009 to 2012.

Q And I believe you said he couldn't go back to work as
a custodian because he had to move desks as a custodian,

correct?
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A He had to what?

Q He had to move desks. That's what you said
yesterday.

A It's medium to heavy work.

Q Medium to heavy work, but you said it was medium

because there was apparently some moving some desks when he
was a custodian.

A I said it in my report and I testified that it's
medium to heavy work. He had to move furniture and other
items weighing anywhere from 50 to 75 pounds.

Q I want you to assume that Mr. Davis testified here in
court that he was incarcerated starting in 1995, and that he
was ultimately -- there was some points where he was out and
ultimately released in 2015, okay?

I want you to further assume that if someone was out
of the work force for 14 of their 19 years of adult 1life,
would that effect your opinion about their employment

capability, yes or no?

A Yes.

Q How so?

A It deals with their participation rate in the labor
market.

Q What you do you mean by that?

A It means the person is working on a regular basis.

Q So we can agree, sir, that Mr. Davis respectfully has
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not demonstrated an ability to work on a regular basis but for
working in the custodian job, correct?

A Well, it was my opinion he had if not for this your
injury, he could have continued to work in construction as a
construction laborer.

Q And that's based on your review of his purported

eight months working as construction laborer, correct?

A True.

Q Did he tell you what he was doing as construction
laborer?

A Yes.

0 What did he do?

A He stated that he was a construction laborer roofer

helper for APS Contracting. He did residential roofing. He
assisted the roofer with installing and removing roofs. He
worked on rubber tar roofs, carried supplies, and loaded and
unloaded trucks.
Q Did he tell you anything about how much he lifted?
Was there any entry in your note when you are making
these designations about sedentary, medium, did he say

anything to you about how much he had to 1ift?

A Yes.
0 What was that?
A He stated he had to 1lift rolls of rubber and ladders

which weighed up the 80 Pound and often involved climbing the
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ladders.
Q And 80 pounds. Okay.
Now, can we agree, sir, that when somebody has had

extended incarceration, that can impact their ability to do

the job?
MR. MILLS: Objection, Judge.
THE COURT: Overruled.
THE WITNESS: Can I respond?
THE COURT: Yes.
A Actually, I know a lot about this because I am
involved in the Innocence Project. I work with people who are

wrongfully incarcerated and their employability once they have
been incarcerated due to their incarceration, so I am very
well aware of the limitations that are imposed when somebody
is incarcerated and their ability to work.

In fact, in the State of New York they have
eliminated that check last as to whether somebody has been
incarcerated or convicted of a felony.

Q I am just trying to get out of this respectfully the
fact that somebody has been incarcerated for a significant
part of their adulthood, their employment capabilities is far
less than someone who is not incarcerated, true?

MR. MILLS: Objection, Judge.
It's speculation. 1It's not specific.
I'm sorry.
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THE COURT: Rephrase the question.
MR. GRILLO: Sure.

0 Can we agree, Mr. Provder, that somebody who has been
incarcerated for a significant period of their adult 1life, 15
years --

MR. MILLS: Objection.

Q -- their prospects at sustained employment are far
less than someone who is not?

MR. MILLS: Objection, Judge.

A The pool of jobs that are available to him --

THE COURT: Mr. Provder, I have to rule first.
It is overruled.

0 Go ahead.

A The pool of jobs that is available to them are
limited due to the incarceration.

Q And can we agree as you sit here today, Mr. Provder,
you didn't do anything with trying to assist Mr. Davis in
trying to get back into the work force, true?

A My opinion he is unemployable.

Q Thank you.

Now, in looking at some of the measures of damages
that you put on your charts, okay, one of the findings you
made in your charts is that Mr. Davis as of 2018, Mr. Davis
was going to require home care, someone to be paid outside of

the home to come and assist him while he is home; is that
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correct?

A Yes. Homemaker services.

Q Thank you. I am going to use your terms. Homemaker
services.

I think you had those figures at $6,552 to $7,480,
and that's per year, true?
A True.
Q And the total over the course of his life if you put

it in your report, $606,533, true?

A I gave a total?

Q Well, that's the way it adds up.

A I didn't give any total. That's not my area.

0 Okay. Well, okay. Let me say this, can we agree,

though, you made an entry into this to demonstrate --
withdrawn.
MR. GRILLO: 1I'll rephrase.
(Whereupon, at this time, Senior Court Reporter
Victoria Bifulco was replaced by Senior Court Reporter

Monica Jenkins.)
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MR. GRILLO: I will rephrase.
0 What you said in the past, Mr. Provder, in your report
you put aside you made reference to the need of a homemaker at a

cost of $6,552 to $7,480 per year?

A That's true.
Q From 2018 through 2041, true-?
A I'm not a life expectancy expert. I know what the

yearly total is.

Q Every year?

A Every year.

Q That was in 20187?

A What?

0 This was in 2018 you made this opinion?

A Yes.

Q Have you heard any testimony or have you seen any proof

of Mr. Davis hiring a homemaker since 2018 to assist him in his
daily living?

A I have no such information one way or the other.

Q And as far as his projected medical care, you also made
findings of the need for medical care over the course of a year,
over a, per year, what's the figure of this projected medical
care?

A I didn't do a total amount. That's not my area. I did
a yearly amount.

Q Can you give me the yearly amounts again?
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A Hold on. Okay.

Q What are the yearly amounts?

A You want each by each specialty?

0 Please?

A Okay. I already testified to this but I will go again.

Q Because I want to clarify it now.

A Physical medicine and rehabilitation called a
physiatrist once a year cost year one, $200 to $500. Year 2,
thereafter $50 to $300.

Q Let me stop you there. Are you aware the fact as to
whether or not Mr. Davis has retained or consulted with a
physiatrist since your report of 20187

A I do not know.

0 What else?

A Next one internist family practitioner once a year.
Year one $100 to $150 then $75 to $100.

Q Let me stop you there. Any idea if he's going to a
family practice or internist since 20187

A Since 2018, no.

Q What's the next category?

A Orthopedic spine surgeon 6 times a year. Year one $700
to $2,500 then $600 to $2,100 thereafter.

Q So these orthopedic spine surgeries, you have an entry

for 6 times a year starting in 2018, correct?

A Yes.
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0 You know how often Mr. Davis has treated with an

orthopedic spine surgeon per year since 20187

A No.

Q What's the next category?

A Pain management specialist.

Q Okay?

A Four times a year. Year one $700 to one hundred --

year one, $700 to $3,150 then $700 to $2,600 per year.

Q Same guestion?

A The answer is no. If you ask me the same question on
each of these, the answer is no.

0 That's what I want to get at. I know it's a little
tedious but I want to get at the fact, you don't know you
haven't confirmed any of these findings you made or recommended
you made in 2018, correct?

A Whether he has received thee items and the frequency of

these items he received, that would be correct.

Q No?

A No.

Q What's the next category?

A We have epidural injections and pain management
treatments.

Q Okay?

A Would be three cervical and three in the lumbar cost

would be $9,000 to $24,000 per every 5 years.
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0 Do you know how many cervical injections Mr. Davis has
had since 2018 as you sit here today?
A No.
Q Do you know how many lumbar epidural injections Mr.
Davis has had since 20187
A No.
Q Okay. What's the next category?
THE COURT: Hold on a second. He conceded. We
don't have to go through each category. I'm aware of time.
I'm aware of what we're supposed to get done today. That's
what's been happening. So we're good. He conceded.
MR. GRILLO: Okay. Thank you.
Q Now, Mr. Provder, have you seen or are you aware of the

fact there was some surveillance footage taken of Mr. Davis?

A I saw there was a reference to that. I never saw the
surveillance.
Q Do you know that Mr. Davis, there's footage that this

jury has seen of him from 2018 showing him down in Florida; are
you wear of that?

A Again, I never saw any surveillance videos.

Q And with respect to the most recent surveillance I want
you to assume there was surveillance from November of 2024 just
a couple months ago, you've never seen that video those videos
of surveillance either?

A As I previously testified I have seen no surveillance
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Okay. And with respect to Mr. Davis' employment

history, just so we're clear, you were not provided with any tax

return from any year, true?

A I responded to this yesterday. The answer is true.

Q So, you don't know if he paid taxes or for what years,
true?

A Again, we went through this yesterday. The answer is
true.

MR. GRILLO: Thank you just a moment. One second
Judge, I'm almost done. Your Honor, I have nothing

further. Thank you Mr. Provder.

MR. MILLS: Just a few questions.

RE-DIRECT-EXAMINATION BY MR. MILLS:

Q

about,

I want to clear this up because you were questioned

um, whether you testified on behalf of a plaintiff or

defendant; does that matter to you in your evaluations?

A

Q

years;

second.

No. I call it the way I see it.
And you testified that you have been doing this for 51
how important is your reputation to you?
MR. GRILLO: Objection, Your Honor.
THE WITNESS: I think I have the best reputation.
THE COURT: Overruled. Go ahead Mr. Provder.
Would you —-- whether you are, let's back up for a

You said you know the firm Goldberg & Segalla?
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A Yes.

Q Do you have any active cases with them?

A I have two.

0 Two active cases?

A I do.

Q That's going on right now?

A Yeah, two recent cases, yes.

Q Would you do anything other than as you stated, call it

like you see it for them?
MR. GRILLO: Objection, Your Honor.
THE COURT: Sustained.

Q What would you factor into your evaluations for the
active cases you have for Goldberg & Segalla?

A No different than I would do on plaintiff cases. I do
the exact same procedure exact same information. I call it as I
said I call it the way I see it given the information I'm
provided.

Q You were questioned about secondary gain; you remember
being questioned about that?

A Yes.

Q Is the secondary gain for the defendant in this case
who is responsibile for this accident to try to make you look
bad so they can save money?

MR. GRILLO: Objection, Your Honor, move to

strike.
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THE COURT: Sustained.

MR. GRILLO: I don't have a secondary gain.

THE COURT: Counsel, we don't need the colloquy.
It was sustained and any implication from Mr. Mills
question should be disregarded. This is not about the
attorneys and their firms.

MR. MILLS: ©No, I said the defendants, not, I said
the defendants are trying to save money in this case, it's
the defendants.

THE COURT: Mr. Mills. Like I said, it's both.
Everyone has been testifying from the attorney's on the
record. You guys do colloquy and I've asked you not to.

MR. MILLS: ©Understood, Judge.

0 You were questioned about someone else, um, during your
cross—-examination from the defendant's attorney; you recall
that, right-?

A Yes.

Q Does that have anything to do with your evaluation of
whether or not Kareem Davis is a candidate for wvocational
rehabilitative services?

A No.

Q You were questioned about Mr. Davis being surveilled,
followed and recorded for a 6-year-period from 2018 to 2024; you
recall being questioned about that just now?

A Yes.
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Q Are you aware that the most activity in his 6 years was
him seeding his lawn?
THE COURT: He is unaware of the surveillance. He
didn't see them.
MR. MILLS: Understood.
Q In regards to your evaluation of Mr. Davis, you were
questioned about his time in prison; you remember being

gquestioned about that, correct?

A His time of what?

0 His time in prison?

A Yes.

0 Whether or not Mr. Davis served time in prison, is he

still entitled to what he is entitled to under the law?
MR. FEMIA: Objection, Your Honor.
THE COURT: Overruled.

A As I previously testified, he was working at the time I
saw him. I made an assumption he would be able to continue to
work in that capacity and have that earning capacity. The fact
that he was incarcerated as I indicated I have a lot of
experience in this area and certainly the type of jobs he could
perform given the incarceration would be limited but where many
people who have been incarcerated go for employment is
construction laborer.

Q And in fact Mr. Davis immediately after being released

when he was falsely imprisoned started working, right?
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A Yes.

MR. MILLS: ©Nothing further, Judge?

MR. GRILLO: One question, Judge-?

THE COURT: Go ahead.
RE-CROSS-EXAMINATION BY MR. GRILLO:

Q Mr. Provder, Mr. Davis started working immediately
after being released from prison; do you know how he got the
job?

A No.

Q Did you know the housing authority got him the Jjob?

MR. MILLS: Objection, Judge.
THE COURT: That has been previously elicited but
the question itself is sustained.

0 As you sit here today, Mr. Provder, your opinion is
that Mr. Davis has no employment prospects?

MR. MILLS: Objection, Judge, beyond the scope of
redirect.

THE COURT: Sustained and repetitive because that
was testified to already.

MR. GRILLO: I have nothing further. Thank you,

Mr. Provder.

THE COURT: Mr. Mills, anything further?
MR. MILLS: ©No, Judge.
THE COURT: Mr. Provder, thank you very much. You

may step down.
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(Whereupon, the witness stepped down from the
witness stand.)

THE WITNESS: Thank you, Your Honor.

THE COURT: Mr. Mills, you have another witness?

MR. MILLS: Judge, if we may?

THE COURT: Sure.

(Whereupon a discussion was held off the record.)

THE COURT: Ladies and gentlemen, we will take 5
minutes and then we will continue, thank you.

COURT OFFICER: All rise. Jury exiting.

(Whereupon, a recess was taken.)

COURT OFFICER: All rise. Jury entering.

THE COURT: Thank you very much. You maybe
seated. All right. Ladies and gentlemen, so if you recall
we did in order to accommodate some of the, again, the
scheduling issues we had to sort of pause on Mr. Davis'
cross-—-examination.

So, we're going to continue with that and
hopefully get through it and then this afternoon we have
another witness that we will call on. $So, you may
continue.

MR. GRILLO: Thank you, Your Honor.

CROSS-EXAMINATION BY MR. GRILIO:
0 Mr. Davis, good afternoon.

A Good afternoon.
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Q Mr. Davis, I have followup questions for you today?
A Okay.
Q Same instructions, if there's something I ask you that

to you don't understand please let me know I will repeat it?
THE COURT: I apologize. Mr. Davis, I remind you
are still under oath.

Q Mr. Davis, just so I'm clear and the jury is clear,
your version of this accident was that there was a tarp that was
being used in which tools and wheel barrel and other objects
were gathered, put on a hoist and then lowered down toward the
ground where you working, true?

A Correct.

Q If I'm not mistaken your testimony was that the tarp
broke loose or burst and the wheel barrel and the tools fell
from approximately the 5th floor or so, correct?

A Correct.

Q And, Sir, your aware your testimony is that this was
happening as the tarp was coming down not going up, true?

A Correct.

Q And obviously you're aware of the fact that this
lawsuit was brought in and around 2016, correct, December of
2016 when you filed the complaint?

A I don't know when it was filed.

Q How soon after the accident did you retain an attorney
relative to bringing this litigation?
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A I'm not understanding what you mean.

Q After the accident you ultimately you retained a
lawyer?

A Yes.

Q I'm trying to find out when you retained the lawyer,

566

not what was said between you and him but when did you obtain an

attorney?
A Um, I can't remember.
0 Was it more than a month, two months, three months,

something else?

A I can't remember.

Q Was it less than a month?

A I can't remember.

Q Okay. Well, Mr. Davis, the attorney that you retained

was that a Mr. Andrew Miller?

A Yes.
Q And had Mr. Miller represented you before?
A No.

MR. GRILLO: Okay. And with respect to Mr. Miller

I'm going to have this item marked as Defendant's Exhibit

LI believe, is it L?

COURT OFFICER: L, yes. Defendant's Exhibit L

marked for identification and being shown to the witness.

(Whereupon, the document was marked for

identification as Defendant's Exhibit L.)
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0 Mr. Davis, I'm going to have you take a look at what's
been marked as Defendant's L, a couple pages; do you recognize
that document?

A No, I never seen it before.

Q Can you go to the second page, Sir; is that your
signature printed on that document?

A Yes.

Q And can you tell us the date that you signed and
printed your name on this document?

A December, looks like 21st 2015.

MR. GRILLO: 2015. And Your Honor, I've handed
the witness a Notice of Claim that was filed in this
litigation. Although he doesn't recognize it, it bears his
signature.

I would seek its introduction as Defendant's
Exhibit L and ask the Court to take judicial notice of the
same.

THE COURT: Mr. Mills, any objection?

MR. MILLS: ©No, Judge.

THE COURT: Without objection this is admitted
into evidence as Defendant's L.

COURT OFFICER: Defendant's Exhibit L marked as
evidence.

(Whereupon, the document was marked in evidence as

Defendant's Exhibit L.)
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Q Mr. Davis, while I recognize you don't recall that

568

document, it's now in evidence and by looking at the first page

can you take a look and does that in fact say that Kareem Davis

against the City of New York and the New York City Housing

Authority?
A Yes.
0 It's called a Notice of Claim, correct?
A I don't see it say that but.
MR. GRILLO: Across the top? Let me have it back.
Maybe I'm referring to a different part. I apologize. I
don't have it in front of me. I misquoted. So, I
apologize.
0 Can we agree, Mr. Davis, in looking at this, this is in

the matter of claim of Kareem Davis against the City of New York

and New York City Housing Authority, correct?

A Yes.

Q That document bears the name and address of your
attorney Andrew Miller, correct?

A Yes.

0 And this is in evidence. This is a claim and if you

don't know what this is, this is a Notice of Claim that your

lawyer filed on your behalf approximately two weeks after your

accident, okay?
A Okay.

Q I want you to read to the members of the jury the

MJ




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION-PLAINTIFF-DAVIS/GRILLO

narrative on how your accident happened in what was filed on

your behalf?

569

MR. MILLS: Objection, Judge. If he can question

the witness I mean it's in evidence.

THE COURT: What exactly are you asking him to
read?

MR. GRILLO: If I can have it back, Judge.

THE COURT: For brevity sake.

MR. GRILLO: Sure. Can I have it back. Mr.
Davis, I'm going to direct your attention to Paragraph 3
this Notice of Claim that was filed on your behalf. I'm

going to read the following to you:

on

Time when the place where and manner in which the

claim arose. On December 3, 2015 claimant was severely

injured while working on the ground floor at 6520 Parsons

Boulevard county of Queens State of New York AKA the
Pomonok North Building Number 3 when building materials

including a wheel barrel that was being lifted and

otherwise hoisted to the 4th floor detached from the hoist

and fell to the ground striking the plaintiff.
0 Now, this was the Notice of Claim that was filed on

your behalf and signed by you. Can we agree, Sir, that your

version of how the accident happened and the Notice of Claim two

weeks after this accident is different than what you testified

here in court today, correct?
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A I told my lawyer and this is what he put, correct.

Q So, you told your lawyer but you signed your name to
this; did you not, Sir?

A Yes, I did.

0 So, as of December 21st of 2015, your version of the

accident was that the tools fell as you were raising this hoist,

true?
A No.
0 That's what it says in there, doesn't it?
A I didn't know. I didn't read it.
Q Can you read it now?
MR. MILLS: Objection, Judge. We Jjust went
through it.

THE COURT: You just read it out loud. He doesn't
need to read it again.
MR. GRILLO: Okay. I read it accurately though,

Your Honor?

MR. MILLS: I stipulate he read it accurately.
THE COURT: Thank you.

0 Now, as you sit here, well, and with respect to that
can we agree based on that Notice of Claim, how much medical
treatment had you had between, if you know, between December 3rd
of 2015 and the day that document was filed December 21st of
20157

A I don't know.
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Q Okay. Can we agree, Sir, if you look at the bottom can
we say that you hadn't even had an MRI taken after the accident
yet, correct?

A I don't know.

Q I want you to assume your first MRI was December 28th

of 2015 relative to this incident, okay?

A Assume?

Q But the week before you filed this Notice of Claim,
correct?

A The lawyer did, yes.

Q The lawyer at the bottom of it made a claim for 5

million dollars; are you wear of that, Sir?

A No.

) Read the bottom of that document, Sir?
A I never seen it.

Q But you signed it, agreed?

A Yes, I did.

0 As far as the —--

THE WITNESS: I want to see where it says. I'm
going to do what you told me to do.
Q Okay. Just the first two pages, Mr. Davis. The last

two are just the covers that get filed?

A I don't see it but.
Q You don't see what?
A You said he asked for 5 million dollars.
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Q On the bottom of the first page what does that say?
A Oh, okay, I see it.
Q As of December 21st of 2015 you signed a document

demanding 5 million dollars for these injuries that you
sustained in your accident of December 3rd of 2015, correct?

A Yes.

0 Now, the accident itself, I think you testified the
other day and I know it's been chopped up over a couple days so
I do apologize. We can agree, Sir, you never saw what hit you
before the accident happened, correct?

A When everything happened I didn't see what first

initially hit me, no, I didn't.

Q You never witnessed the object you were hit by,
correct?

A I witnessed it coming down but when I went to run I was
struck. I didn't see it hit me with my eyes, no.

o] Aside from the wheel barrel and the wheel barrel wheel,

there was other items in that tarp, correct?

A Yes.

0 There were tools, crowbars, debris, correct?

A Yes.

Q So, you don't know what hit you in the head, what hit

you ultimately, correct?
A Yes, I do know.

Q You made an assumption based on seeing the wheel on the
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ground next to you, true?

A Made an assumption, I seen the wheel. That was the
only thing that was next to me.

Q Again, it was next to you, you didn't see it come into
contact with you, you just saw it on the ground next to you and
you assumed that's what hit you, correct?

A That's what hit me but if you want to say assume,
assume.

MR. GRILLO: ©No, I want to just read your
testimony from your 50h. This was on April 4th of 2016 on

Page 35. On Line 15:

Question. You witnessed the object you were hit

by.
Answer. No it was right next to me.
0 So, that's what you said?
A If I'm running how I'm going to see what hit me.
Q That's what I'm getting at, Sir, you are running and

Mr. Sparks was running, correct?

A Mr. Sparks was in front of me, yes.

Q So You both had your back to this debris that was
falling, correct?

A Yes.

Q So you don't know what hit you, you are making an
assumption that it was a wheel that hit you, correct?

A I'm not making an assumption. It was right next to me.
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0 Again, you didn't see --

MR. MILLS: Objection.
THE COURT: Your point has been made. Move on.
MR. GRILLO: Thank you, Judge.

Q Now, as far as going to the hospital, I know we didn't
touch on it too much, you were in the hospital about 2 and a
half hours?

A I don't know.

Q I will stipulate the records are in evidence that you
were admitted to the emergency room on 5:23 p.m. that night.
You were released at 8:06 p.m.?

A Correct.

Q They gave you a CT Scan. They didn't give you
treatment for your neck, true?

A I can't remember.

Q They didn't give you any treatment for your shoulder?

A I can't remember.

Q Now, as far as lawsuits, did you testify that you, I
can't, I'm not going into the facts, I'm not going into the
amounts, okay?

A You did that already.

Q I want to make sure we're good. I want to get the
right number of cases you have. Okay. I think you testified in

the past that you brought a federal lawsuit with your lawyer

Matthew Flam (ph), correct, against the City of New York?
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Yes.
That was in 2016, correct?
When I was released, yes.

Then you also brought a lawsuit represented by the law

firm of Myers Galiardo (ph) in 2004 regarding an incident in the

114 Precinct in Queens, a claim of being falsely arrested Myers

Galiardo?

A

Q

No.

Okay. Then you had a claim against the city where your

lawyer was Wally Musaku (ph)?

A

Q

correct?

A

Q

you ever

A

Q

Yes.

That was a case over in Brooklyn on Fountain Avenue,

Yes.

All right. And with respect to Leo Glickman (ph) were
represented by Leo Glickman?

I can't recall.

How about Wiley Stecklo (ph)?

Didn't you just say him?

No, I didn't say him, Wiley Stecklo?
Who is the other name you said?

Leo Glickman?

No, the one before that?

Wiley Musaku?

That's not the same person?
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No, two different names and in addition to those cases

so that's 5 lawsuits, 5, you have this one which is 67

A

Q

A

Q

that,

6 lawsuits, I do?

I'm just asking?

I don't know sounds a lot.
I think so?

Okay.

Mr. Flam brought an additional lawsuit, do you remember

he brought an additional lawsuit on your behalf against

the city for failure to turn over records, you remember that it

was a settlement in that case too?

A

A

Q

Mr. Flam?

Mr. Flam, yeah?

I don't know what he did.

Under Index Number 150677 of 20177
Turn over what records?

A foil request, F-0-I-L request regarding your original

What that got to do with me. I didn't do that.
You received a settlement from it?
No, I didn't.

As you sit here today, how many lawsuits have you

brought if you know against the is City of New York regardless

of the reason?

A

Are you going to freely let me explain?
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THE COURT: Just a number.

0 More than 5, agree?
A No.
Q Okay. The cases I just read you had up to 67

MR. MILLS: Objection, Judge.

THE COURT: What's the objection.

MR. MILLS: Misstating evidence. He said there
was some in there that overlapped or he didn't recall.

THE COURT: Objection is overruled.

0 I'm just trying to find a number, Mr. Davis, of how
many times you sued the city regardless of the reason. We know
you're suing the City of New York and Housing Authority for this
purported accident that you say happened on December 3, 20157?

MR. MILLS: Objection, Judge. They have
liability. The accident did happen. He can't question
whether there's responsibility for this accident.

THE COURT: So your objection is the use of the
word purported?

MR. MILLS: Yes.

THE COURT: Rephrase.

Q I apologize. Mr. Davis, we can see the fact you're
suing the City of New York and you're suing the Housing
Authority in this case for the accident on December 3rd of 2015,
okay but I'm trying to get how many additional lawsuits have you

brought against the City of New York for whatever reason where
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you sued them and you received a recovery?
A Can you tell the jury for us because you have it there.

I don't have it. I want you tell the Jjury.
0 I'm now allowed to testify, Sir.

THE COURT: Mr. Davis. I'm going to remind the
jury once again what attorneys say during this entire
process is not evidence. It's never evidence. Evidence
comes from the witness stand, deposition transcripts that
you hear from and that which has been admitted.

That's the evidence. So, while these attorneys
like to, um, speak objections and collogquies on the recor
none of that is evidence. Right. So, we're on the same
page their.

Additionally, Mr. Davis, that's not how this
works. He asked you a gquestion. You provide an answer.
Fi you don't know or you don't understand, those are
perfectly good answers.

THE WITNESS: Okay. Your Honor.

THE COURT: Thank you. So, Mr. Grillo. The
question is, Mr. Davis, do you know how many times you ha
sued the City of New York and I'm paraphrasing.

THE WITNESS: I believe two times.

Q Okay. So, as far as I can't go into the facts but I
can read you the Index Numbers if that's with the Court's

permission, Judge?

d,

ve
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THE WITNESS: It something overlapping each other.

I just want to tell you that.

THE COURT: Mr. Davis, there is no question being
posed to you right now.
THE WITNESS: Okay. Sorry.

Q Mr. Davis were you represented by the law firm by Mr.
Matthew Flam, yes or no?

A Yes.

Q You brought a lawsuit in federal court suing the City
of New York back in 2016 on your behalf, correct?

A For being falsely accused, yes.

Q In addition Mr. Flam also filed a subsequent lawsuit, a
later lawsuit relative to that claim he filed that in 2017 under
Index Number 150677 of 2017 regarding a disclosure claim that
the city didn't properly disclose documents in your underlying

lawsuit; you remember that?

A Is it federal or city?

0 City?

A But you said federal first.

0 The first one was in federal court. That was the first

lawsuit Mr. Flam filed on your behalf. This is the second one

he filed on your behalf?

A I don't know nothing about that.
Q You received a settlement on that case?
A No. ©No, I did not receive a settlement on that foil.
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I did not.

Q Then you were represented by the firm of Meyers,
M-E-Y-E-R-S Galiardo for a false arrest claim in the 114th
Precinct?

A That's not me. I don't know what you're talking about.

You said 2004, right?

0 Yes, Sir?
A That's not me.
Q Okay.

THE WITNESS: You're going to verify if it was me
or not?

THE COURT: Mr. Davis, there is no question. I
don't know how else I can say that. As I said before
continue and there are consequences, one of them is which
your testimony continues to get shopped up because we have
to worry about scheduling of expert witnesses and we don't
get through your testimony.

Continue Mr. Grillo.

Q You remember being represented by Christopher
G-A-I-L-A-R-D-0O in a case in federal court under Index Number
Cv04 -- CV04206 Kareem Davis against the City of New York
Lieutenant Steven Borcher (ph) Detective Martin Corano (ph) and
John Does; you remember that case?

A That's not me.

) So, 114th Precinct in Queens?

MJ




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION-PLAINTIFF-DAVIS/GRILLO 581

A What year.

Q 20047

A Not me.

0 I'm sorry 2003 was the incident?
A Not me.

Q Okay. July 18th of 2003 --

MR. GRILLO: Judge, I'm going to ask to the extent

I will move on with respect to additional claims.

Q We've talked about your federal criminal cases. Now,
with respect to the Wally Musaku case, we agree, Sir, you got
Mr. Flam, you concede that?

A Yes.

Q You deny having the Myers Galiardo firm represent you
in a false arrest claim, correct?

A Correct.

0 Now, Wally Musaku, another case is federal court, this
one under 11CV03842 Kareem Davis against the City of New York

and several John Doe officers, you remember that?

A I remember that. I did a day in jail for a traffic
stop. I remember that one.

Q You received a settlement in that case?

A Yes, I did.

Q And then with respect to another law firm do you recall

whether or not you were represented by Leo Glickman,
G-L-I-C-K-M-A-N?

MJ




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION-PLAINTIFF-DAVIS/GRILLO 582

A I think, yeah, I think I was, correct.

) And that, Sir, was for an incident on February 5th of
20127

A I can't remember.

Q At that point just to give you reference the allegation

was that in your complaint was that --

MR. MILLS: Objection, Judge.

THE COURT: No specifics.

MR. GRILLO: Okay. Not about the conduct but
maybe where he was, would that be okay? If he doesn't
recall he may not recognize the document. You know what,
Judge, I'm going to move on, I will.

Q That's a third case where you sued the City of New York
and you received a settlement in that case as well that's for an
incident that took place in 2012, again, I'm not asking you how
much, can we agree that at least three that you have conceded
three lawsuits against the City of New York before you brought

this lawsuit, true?

A Yes. Federal and city is the same, right?

0 Do you know who Dr. Richard Sunday S-U-N-D-A-Y Ifel is?
A I can't recall, no.

Q Do you know, have you ever brought a lawsuit against

the New York County District Attorney's Office, the Bronx County
District Attorney's Office, the Kings County District Attorney's

Office, the Queens County District Attorney's Office, the Staten
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Island District Attorney's Office, the Legal Aid Society, New
York County Supreme Court, Bronx County Supreme Court, Kings
County Supreme Court, Queens County Supreme Court, Staten Island
Supreme Court, Congress of the United States, have you ever
brought a lawsuit, have you ever been named as a plaintiff in a
civil rights case while you were incarcerated on Rikers Island,
yes or no-?

A I can't recall that at all.

Q Do you recall making a claim that the conditions on
Rikers Island were in violation of your Eighth Amendment rights;
are you aware of that?

A I can't recall. I don't remember.

0 I want you to assume, Sir, there was a federal lawsuit
filed on February 15th of 20142

A By me?

Q By Mr. Ifle and naming you along with Daseem Deba (ph)
Travis Born, Sidney Wisdom, Walter Dandridge, Kareem Davis,
Anthony Julius, Leonard Sampson, Lance Lyles, Hector Santiago,
David Washington, Edwin Green, Alvin Thompson, Terry Wilson,
William Harrigan and all those similarly situated, a lawsuit
against all those people I just named for the conditions at

Rikers Island; you remember filing, have being part of that

litigation?
A No, I never was part of litigation.
Q You remember receiving any type of settlement for that
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litigation?
A I never received any type of settlement for that.
Q So, what you can admit at least three litigations,
correct?
A What do you mean?
Q You have at least conceded at least three lawsuits

against the City of New York where you received settlements
before you brought this lawsuit?
A One was federal two was city, yes.

Q Now, I want to back up to your 50 h testimony for one

second. You were running away and I think you testified here in

court that the items hit you in the back of your neck and your
shoulder, correct, or wheel did, correct?

A Yes.

Q Do you remember testifying at your deposition at your
50h Hearing that the items hit you in the head and making no
mention of your neck, you remember that?

A No.

MR. GRILLO: I'm going to read you a portion of
your deposition or your 50h Hearing from 2016. Question,

this is in reference to Page 31 Line 9:

Question. But the ropes not connected to the hook

its connected to the cable.
Answer. It's like yeah it's tied on cable.

Question. So the crane cable is a lowering.
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Question. Lowing down and you're holding the rope
steady to steady the blanket.

Answer. Blanket.

Question. Blanket away from hitting the building
yeah hitting the building so when that.

Answer. So I'm holding it as its coming down and
the thing just burst open like everything comes and I
turned and run but I like watch and I just turn to run and
everything is coming falling down I got hit in the back of
my head in this area over here I fell forward David was
there Eddie was there so I'm like you know I'm shaking
everybody was like are you all right are you all right I'm
like a little woozy and the supervisor came and he was like
sit down sit down.

0 Can we agree, Sir, that when you testified for the
first time in this case on April 4th of 2016 under oath, you
said you got hit in the head but here at trial now you are
saying you got hit in your neck and shoulder, true?

MR. MILLS: Objection, Judge. Mischaracterization
of testimony. He said this area right here. 1If we can
decide who's responding.

THE COURT: Overruled.

(Whereupon, Senior Court Reporter Victoria Bifulco

began recording the following proceedings:)
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THE COURT: Overruled.

MR. GRILLO: Judge, I am not saying --

Q So we can agree, sir --
A I said the area here, so which area are you
showing -- was I talking about?
Q I just read your testimony about what you said. Mr.

Mills can ask you follow up questions when he asks.

A Okay.

Q Now, Mr. Davis, are you currently a member of a gym?
A Yes.

Q LA Fitness?

A Yes.

Q How long have you been a member of the gym?

A For a long time.

Q Since you got to Florida, true?

A Yes.

Q So you have been a member and you go to the gym -- I

think you testified that you walk on the treadmill; is that

correct?
A Yes.
Q Do you do anything else there?
A No.
Q Okay. And with respect to getting to the gym, you

drive yourself back and forth?

A I drive sometimes. Sometimes with my son.

vab




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

587

K. Davis - Plaintiff - Cross
Q Okay. And how often do you go to the gym?
A I haven't been there in the last probably two years
now.
Q You haven't been in the last two years because now

you are going on the treadmill at your doctor's office,

correct? Physical therapy, correct?

A No.

Q So why haven't you gone back?

A Why I haven't gone back to the gym?

0 Yeah.

A Because I am getting more therapy at -- I am getting

more treatment at physical therapy.
Q So you answered my question.
So you are getting more treatment at physical therapy

at your doctor's office?

A Yes.

Q But you are still a member of the gym; you haven't
stopped?

A I have a grandfather plan. I haven't cancelled it.

Q Okay. Good.
Now, you heard the testimony earlier about being an
Uber driver. You did testify to that, did you not, at your
deposition, look for part-time work as an Uber driver, true?
A Yes.

Q Now, can we agree, sir, that you have not filed tax
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returns since this accident of December 2 of 2015, true?
MR. MILLS: Objection, Judge.
THE COURT: What's the objection?
MR. MILLS: The relevance.
THE COURT: Sustained.
MR. GRILLO: Judge, can we approach on this?
Judge, I would appreciate it.

THE COURT: Of course you can.

588

(Whereupon, at this time, a discussion was held

off the record.)

THE COURT: All right. Based on the side-bar,

the Court will withdraw the sustained and overrule the
objection.

Limited latitude, counsel.
Q Mr. Davis, you haven't filed taxes since 2015; is

that true?

A Yes.

Q And with respect to the money you earned in 2015, you
didn't file a tax return on that money you earned in 2015
either, correct?

A Yes.

Q Yes, you did not?

A I don't know. My wife do that stuff, so I don't
know.

) But can we agree, sir, there is no tax returns here
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at any point. We haven't seen any.
A That's -- okay.
THE COURT: I'm sorry.
THE WITNESS: My wife do all this stuff. I
never did this stuff so I don't know what was filed what

was not filed.

0 Are you making a claim for lost wages?
A Correct.
Q On income that you apparently —-- that you incurred in

2015, that money you made in 20157?
A Yes.
Q And you can't tell us -- this jury whether or not you

actually filed taxes on the income that you made this year,

can you?
A Honestly don't know.
Q Now, in addition -- by the way, have you -- one of

the doctors who may be testifying in this case is Dr. Vlattas;

are you familiar with him?

A Yes.

0 When was the last time you saw Dr. Vlattas?
A I can't remember.

Q Was it this year?

A This year, no.

Q Was it this month?

A No.
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Was it at any point in 20247
Could have been. I can't remember.

Okay. And with respect to could it have been in

Could have been. I can't remember.
Could it of been in 20227?
Could have been. I can't remember.

You treated with Dr. Vlattas sometime in 2019,

Yes.
Who referred you to Dr. Vlattas?
I can't remember.

Do you know if an attorney referred you to Dr.

Possible. I can't remember.

Okay. Well, you didn't find Dr. Vlattas on your

Yes.
True, you didn't?

True, I didn't.

Somebody referred you to him; you just don't know

Yes.

590

own,

As far as your treatment in Florida, comprehensive

correct?
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A Yes.

0 And then there is the other facility in Florida as
well?

MR. MILLS: Advanced.

Q Advanced Orthopedics and Neurosurgery, I believe,
correct?

A Yes.

Q Who referred you to those facilities?

A Well, Comprehensive Health, my wife met a doctor at

her job that recommended that place, and the other place I

went to was referred to me by the lawyer.

0 Mr. Schweitzer?
A Yes.
Q He referred you there. Okay.

Now, and as far as your current medical treatment

down there, that's being covered by your wife's insurance,

true?
A No.
Q Okay. So how is that being paid?
A I don't know.
Q Okay. Now, with respect to this -- with respect to

this litigation, you have taken out loans, haven't you?
A Yes.
Q You have taken out substantial loans on the outcome

of this case, true?
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MR. MILLS: Objection, Judge. Objection, Judge.

THE COURT: Sustained.

MR. GRILLO: He testified to it, Judge, at his
deposition.

THE COURT: Then asked and answered.

MR. MILLS: At his deposition?

MR. GRILLO: Yes.

Judge, it's here. He testified freely without
objection.

MR. MILLS: Judge, he knows that doesn't mean it
comes into court in front of this jury.

You sustained the objection.

THE COURT: Can I see the testimony, please?

MR. GRILLO: No objection in his deposition.

MR. MILLS: That doesn't mean it comes into
court.

THE COURT: Guys, seriously.

Again, not evidence, guys.

Counsel, I believe the information that you want
to get out is there, and the amount is not relevant.

SO you can move on.

MR. GRILLO: Okay.

So as far as can I get an answer to the question
that he has taken loans out?

THE COURT: Yes. Which I believe you have.
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You have taken loans out?
Yes.

And the outcome of this case impacts on these loans

whether you have to pay it back, true?

A

Q

you not,

Yes.
Now, Mr. Davis, you went back to the work site, did

sir? You went back to the work site a couple of days

after the accident, correct?

A

Q

Yes.

And you went -- you went to get a -- you went to get

an accident report, correct?

A

Q

Yes.

And you went to get an accident report so you could

apply to your employer benefits program, true?

A

Q

Yes.

And once the accident report went in, they covered

your medicals, they paid you part of your salary, true?

A

Q

Yes.
And that was done through 2019, agreed?
Yes.
And then all of your benefits stopped, true?
Yes.
And do you know why they stopped?
MR. MILLS: Objection, Judge.

THE COURT: Overruled.
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A Yes, I do.
MR. MILLS: In the.
MR. GRILLO: The benefits program, Judge.
THE COURT: Overruled.

I'll allow him to answer. Again, small

latitude.
MR. GRILLO: Yes.
A Yeah. I remember very, very well.
Q You remember a judicial panel ruled on your

eligibility, right?

A Because they didn't know about the assault, and they
took everything away from me, yes.

Q So they didn't know about the assault and the reason
why when you say the assault, the assault at Rikers Island,
correct? Right?

A Yeah.

Q You didn't tell anybody about the assault. You
didn't tell your doctors. You didn't tell the judicial panel.
You hid this prior assault.

A I didn't hide it. I was happy I was home, man. I
got beat up.

Q And they ruled?

A You are not -- you are not mentioning the Kareem
Davis, why I got beat up, man.

Why you not telling them why I got beat up?
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0 I am not allowed to talk about. I would like to, but
I can't. If I were allowed to, I would ask you every question
about it.
A I got beat up because I was somebody else.
THE COURT: Mr. Davis, this is not -- this trial

is not about that.

A I don't like this. Why --

0 Relax.

THE COURT: Mr. Davis, I suggest you listen to
the person who is here to support you.

Take a deep breath.

This trial is not about that assault.

THE WITNESS: He keeps saying it.

THE COURT: Excuse me. Safe its relevance.

So the story is not coming in, nor does it have
to.

I will repeat. I know this is not easy, but
let's not make it harder.

Continue, Mr. Grillo.

MR. GRILLO: Thank you.

Q Mr. Davis, the reason why the judicial board took
away your benefits that you were getting through 2019 is
because they found that your false statements, a material
misrepresentation, were clearly to influence a determination

regarding those other --
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MR. MILLS: Objection, Judge.

THE COURT: Overruled.

MR. MILLS: Judge, it's a determinate -- Judge,
if I may.

THE COURT: Overruled.
Q The judicial panel further finds --

THE COURT: Do not read it again. Ask the
question.

Q They also found that due to the egregious nature of

your misrepresentation --

MR. MILLS: Judge, if we may. This is why we
are —--

THE COURT: So, we are going to break now for
lunch, and what's going to happen is after lunch, Mr.
Davis is going to continue which is going to effect the
economist's testimony.

THE WITNESS: I could finish, your Honor. I
don't want to be under oath no more. I could finish.
Please, your Honor.

MR. GRILLO: I have one more question and I am
done. I just want to get this out.

THE WITNESS: I'm sorry. I'm sorry. I'm sorry.

THE COURT: Approach.

Enough with the discussions on the record that

shouldn't be held on the record.
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(Whereupon, at this time, a discussion was held
off the record.)
THE COURT: Go ahead.

Q Mr. Davis, the reason why your benefits were taken
away 1s because the judicial panel found that your false
statements and material representations were clearly to
influence a determination regarding your benefits.

In addition that he found that due to the egregious
nature of your misrepresentations, they properly imposed a
penalty, and you were disqualified from receiving further
benefits in the future.

And that was a decision by a three-judge panel on
June 6, 2019, correct?

A Correct.

Q So we can agree, sir, your misrepresentations cost
you benefits from 2019 forward?

You could potentially still be getting them had you
been honest, true?

A Correct.

MR. GRILLO: Nothing further, your Honor.
THE COURT: Thank you.
Mr. Mills.

REDIRECT EXAMINATION

BY MR. MILLS:

Q Mr. Davis, I just want to clarify a few things. This
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won't be long.
You talked about the lawsuit that was filed when you
were in court and questioned about the Bill of Particulars.
Do you remember that, the Bill of Particulars that
mentioned --

A Yes.

Q -- a bunch of injuries at every spinal level? Do you
remember that?

A Yes.

Q What was the process that went into -- just so we
understand how you got to the point where the lawyer filed
something on your behalf.

MR. GRILLO: Objection, your Honor.

THE COURT: Overruled.

MR. GRILLO: As far as form and calls for
speculation.

THE COURT: It's overruled.

MR. GRILLO: Okay.

A Well, on Rikers Island if you get assaulted by a
correction officer, an investigator comes to the jail and
basically tells you, you have a right to file a lawsuit, and

that's what happened.

Q So you spoke to the investigator?
A Yes.
Q And then the investigator, I guess —--
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MR. GRILLO: Objection, Judge.

He said lawyer; now it's an investigator.

MR. MILLS: He never said lawyer.

THE COURT: Guys. The witness said
investigator.

MR. GRILLO: No. His prior testimony he said
lawyer; now it's an investigator today.

MR. MILLS: His prior testimony?

THE COURT: He did say lawyer previously.

MR. GRILLO: He did. I am not just throwing it
out there.

MR. MILLS: ©No, he said that -- and he asked if
he could explain it.

THE COURT: Continue with your questions.

Q And the process where you were incarcerated and the
investigator came to just process the file for the claim that
was filed?

A Yes.

MR. MILLS: Give me one second, Judge.

Nothing further.

THE COURT: Okay. Thank you.

Mr. Davis, you may step down.

THE WITNESS: I am still under oath, your Honor?
THE COURT: You are not.

(Whereupon, at this time, the witness exits the
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stand.)

THE COURT: All right, ladies and gentlemen, we
are going to break for lunch.

Enjoy.

Please come back by 2:15.

THE COURT OFFICER: All rise. The jury is

exiting.

(Whereupon, at this time, the jury exits the
courtroom.)

THE COURT: Gentlemen, 2:15.

(Whereupon, at this time, a lunch recess was
taken.)

X X Kk X K KX K KX KX K Kx K* K* K* Kk K K *

A FTEZRNOON S ESSION

*x kx kK *x *x k K*x X k% *x * K% *x * Kk *x * %

THE COURT: Bring them in.

THE COURT OFFICER: All rise. The jury is
entering.

(Whereupon, at this time, the Jjury enters the
courtroom.)

THE COURT: Okay. Please be seated.

Just before we start, if the fire alarm starts
to go off, nothing is happening as far as I know, unless
they tell us otherwise.

They are just having an -- usually they have all
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been false alarms, but it happens quite a bit over the
lunch time.
If it continues, I want everyone to know until
they tell us, it's not an actual fire. Okay.
Mr. Mills, you may continue.
MR. MILLS: Yes. We would like to have --
THE COURT: Yes. Miss Kucsma.
MR. MILLS: Retake the stand.
THE COURT: Come up. And have a seat. You can
have a seat.
(Whereupon, at this time, the witness takes the
stand.)
THE COURT: 1I'll just remind you that you are
under oath still.
THE WITNESS: Yes, your Honor. Thank you.
REDIRECT EXAMINATION
BY MR. MILLS:
Q I want to again ask you to keep your voice up so the
jury can hear and the court reporter can take everything down.
We are discussing when you were previously on the
stand. You were deemed to be an expert in the field of
economics, and you were giving your opinion in regards to the
economic loss for Kareem Davis in this case.
Can you -- I am going to ask that you kind of bring

us back to where you were, and I'll orient you by just asking
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you to tell us what that opinion was based on and then what
that opinion is.

A Sure. As I mentioned last time I was here, in this
particular case my analysis included two elements of economic
damages: The lost earnings, the earnings that Mr. Davis would
have continued to receive had he not been injured and had he
been able to continue working.

And then also the cost of lifetime care, the total
amount of money necessary to cover the cost of care that
according to the expert opinion of Mr. Provder, Mr. Davis was
going to need for the rest of his lifetime.

In order to calculate the lost earnings, I started
by examining the documentation of what Mr. Davis had in fact
been earning through his employment at the time of the injury.
I learned that he was a roofer, laborer.

I also had been provided with a W-2 page and tax
statement which allowed me to determine that in the year 2015
from April through early December of that year, Mr. Davis
earned $50,890. That allows me then to determine how much Mr.
Davis would have earned as a roofer laborer if he had worked a
full year instead of just working from April to December. If
he had worked a full year, and that annualized to $75, 955.

Q And where did you pull that from?

A That was based on really two sources of information.

Number one, the actual amount of money that Mr. Davis had
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earned doing this type of work from April 1 through December 3
of 2015. And then, secondly, I also considered benchmark
statistical data for roofers and laborers, specifically data
published by the U.S. Department of Labor and specifically
data for individuals doing that type of work in this
metropolitan statistical area.

0 And you said that number came from the W-27?

A Yes. Well, the W-2 indicated that Mr. Davis had
earned $50,890, but that didn't represent a full year. That
was just from April 1 through December 3 of that year.

If Mr. Davis had worked a full year earning the same
rate of pay that he earned for that period of time, he would
have earned $75,955 for that year.

So that's the figure I used as my starting point when
I calculated how much money Mr. Davis would have continued to
earn if he had been able to continue working.

Q All right. And once you have that figure, what do
you do next?

A I then made several adjustments to that figure. I
made one upward adjustment, and then I made three downwards
adjustments.

The first thing I did was take into account the
effects of inflation. I took into account the fact that if
Mr. Davis had not been injured, if he continued to earn, his

income would have increased year after year. That was based
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specifically on my Department of U.S. Labor, and I looked
specifically in fact to what happened to earnings for
individuals in the construction industry from 2015 through the
present time.

When I reviewed that data, I learned that earnings
for individuals doing that type of work actually increased
year over year from 2015 through the present time, so I was
able to determine the average yearly increase that Mr. Davis
would have seen in his earnings based on what actually
happened to the earnings of individuals doing those types of
jobs through the present time.

Once I took into account the effects of inflation, I
then made three downward adjustments each and every year. The
first downward adjustment I made each year was in the amount
of 24 percent, and that was to take into account the
probability that Mr. Davis would not have worked every day of
every week of every year until he retired. More likely than
not, Mr. Davis would have missed work now and then for a
variety of reasons, injury, illness, he was out of the labor
force for some reason, so in each and every year I reduced his
earnings by 24 percent to take into account time that he
wouldn't have been working, and I assumed during those periods
of time that he would not have been paid.

I did perform another calculation in which I assumed

Mr. Davis would have been paid during those periods of time
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just so the jury had both for their consideration.

I also made a downward adjustment another downward
adjustment each year in the amount of 3.2 percent, and that
was to take into account the likelihood that Mr. Davis would
have missed work because he became unemployed. He may have
quit one job to look for another. He may have been laid off
from one job, but I certainly needed to take into account the
likelihood that he would have become unemployed.

In order to determine the necessary adjustment for
periods of unemployment, I reviewed data published by the U.S.
Department of Labor. I looked specifically at what
unemployment rates have been for men of the stated ages Mr.
Davis would be and so on, and I took in the fact i1f Mr. Davis
had become unemployed, he wouldn't have received a pay check,
but he would have received unemployment checks.

And finally I made one downward adjustment each year
in the amount of five percent. That would take into account
if Mr. Davis had to continue to work, he would have to make a
portion of his paycheck every week every month for job-related
expenses: Transportation to and from work, a coffee in the
morning, a hot dog for lunch and so on.

Q Did you do these calculations for both past earnings
and future earnings?
A I did.

Q And what would be the difference in those types of
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calculations?

A There really is no difference in terms of the
analysis I performed. When I calculated the lost earnings
into the past years, I calculated how much money Mr. Davis
would have earned from the date of the incident, December of
2015, through the present time. If he hasn't been injured, he
had been able to continue working to the present time, how
much money would he have earned; and then when I calculated
the lost earnings in future years, I performed the same
analysis, took into account the effects of inflation, made
those three downward adjustments, but in future years I
calculated how much money Mr. Davis would have earned from
today from this point through his statistical retirement age,
which I had determined was 62.5 years.

0 And what is that based on?

A That's based on the actual experience of roughly 37,
38 year old males who have as their highest level of education
the eighth grade. It is based on U.S. Government data, and,
again, I looked at people like Mr. Davis, his age at the time
of the incident with his level of education.

Q Now, in all of the calculations that you prepared and
formulated your opinion on, where is that data come from?

A The data that I relied upon is all U.S. Government
data. Some of it was published by the U.S. Department of

Labor. Some of it was published through the Census Bureau.
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Some of it's through what we call the National Vital
Statistics Reports, but all of the economic and statistical
data that I applied in this case was gathered and published
through the U.S. Government.

Q Once you take that data, factor in all of the

adjustments that you just discussed, do you then come up with

numbers based on those -- that data and the adjustments?
A Yes.
Q Did you prepare a chart that would assist you in your

testimony helping you to explain to the jury what those
adjusted figures are?
A I did, yes.

MR. MILLS: Judge, I am going to ask for
demonstrative purposes the witness be allowed to testify
and use that chart to explain to the jury what those
adjusted numbers are.

MR. GRILLO: Judge, no objection, but is this a
chart that is included in Miss Kucsma's report of 20187

MR. MILLS: It's separate. It's the chart that
was prepared with the -- I can show you.

THE COURT: Show counsel what you would like to
use.

MR. MILLS: Sure.

MR. GRILLO: Judge, could we just approach with
you, very briefly?

vab




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

608
K. Kucsma - Plaintiff - Redirect

THE COURT: Yeah.
(Whereupon, at this time, a discussion was held
off the record.)

MR. GRILLO: Judge, could we just stand over

here?
THE COURT: Yes.
0 I am going to hand you this to use.
A Okay.
Q Can you just describe for us what this chart shows,
please?
A Sure. What we are looking at here is my calculation

of how much Mr. Davis would have earned from December of 2015
through the present time if he had not been injured and if he
continued to work.

You see in 2015 that figure of $75,955, and I used as
my starting point consistent with the W-2 that Mr. Davis
received for the work he did in that year.

Column three you see those numbers are increasing
over time except in 2021. If you look there you will see a
drop. This is simply based on the actual changes that
occurred in earnings for individuals employed in the
construction industry. This is based on actual data published
by the U.S. Department of Labor through the present time.

Then you will see in columns 4 and 5, you will see

those numbers are all less than the numbers in column three,
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and that's because those figures represent various downward
adjustments.

Q I just want to jump in and ask you because there
are —-- so we see the first column is the year. The second
column is a portion of the year in 2015 at eight percent.

What does that represent?

A Because Mr. Davis was injured in early December, I am
only going to include the last month of 2015 as part of his
lost earnings, and that's basically eight percent of that
year. So 1f he hadn't been injured in early December of that
year, he would have finished out the year and worked another
eight percent of the year. And then he would have worked a
hundred percent or I considered I should say a hundred percent
of the year through 2024.

And then 2025 since we are getting close to the end
of January in this year, I am going to continue my
calculations just for one month into 2025, and then you will
see in a minute I'll pick up the rest of the other 92 percent
of this year when I calculate the earnings in future years.

Q In the second column, let's go to the first complete
year, 2016. There is a gross earnings figure, but then in
both scenario A and scenario B that number is less.

Can you just describe what that shows?

A Sure. The figure of $78,310 that you see in the

column three, that represents how much money Mr. Davis would
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have earned in 2016 if he did not miss a day of work, if he
wasn't sick and he didn't miss work, if he did not become
unemployed, and if he had no job related expenses.

In column four that figure of $54,731, that reflects
how much money Mr. Davis would have earned in 2016 assuming he
did miss work and was not paid during those periods of missed
work, taking into account the likelihood that he may have
become unemployed and taking into account the fact that if he
had worked that year, he would have had these various work
related job expenses.

Last column, column five, that figure of $74,394,
that represents how much money Mr. Davis would have earned
into 2016 if he had not become unemployed in that year and if
he had not missed work and not been paid during those periods
of missed work. So it does include those job related expenses
but that figure in the last column, again, assumes that Mr.
Davis would not have become unemployed in that year and either
would not have missed work or if he did miss work, he would
have been paid during the time he did miss work.

Q I am going to ask you as we continue down this chart
to explain. I am going to ask you to operate off of scenario
A.

Would you agree that scenario A is the most common?

A In this case, yes. And I say that simply because

based on my review of Mr. Davis' earnings, it does not appear
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that he was receiving any fringe benefits, so he likely was

not receiving any PTO or paid time off, so in this particular

case, yes. Scenario A is most likely what would apply for Mr.
Davis.
Q So as we go down this chart, as you describe for us

his earnings, I want to operate off of that scenario A figure.
I know it's less than the scenario B figure, but you are
saying it is more likely that that would have applied to Mr.
Davis. So as you go through the numbers, can we focus on that
scenario A over scenario B?

A Sure. Absolutely. And as you indicated in this
particular case scenario A would be in my professional opinion
more appropriate for Mr. Davis.

Q Okay.

A So I performed that calculation each year then,
again, starting in December of 2015 continuing through the end
of January of this year. And based on my analysis then, I
determined that if Mr. Davis had not been injured in December
of 2015, if he had been able to continue working through the
present time, not continuously but the ability to continue
working through the present time, he would have earned an

additional $566,080.

Q And that's over an 11 -- well, ten year and one month
period?
A Yes.
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0 You are including that last month of 2015, so that

566 thousand figure represents a ten-year period?

A Yes.
Q That's not a year, right?
A That's correct. That's in total over a ten-year

period, roughly December of 2015 to the present time.

0 Let me ask you this, does it matter with that
calculation whether or not Mr. Davis served time in prison
before?

A That doesn't have any bearing on my analysis. Having
said that, keep in mind that I did make a downward adjustment
each and every year to take into account the probability that
Mr. Davis may have missed work again in the future, and that
certainly could take into account the likelihood that he may
have become re-incarcerated at some point.

That is technically reflected in the analysis that I
performed. My starting point is based on what he actually
earned in 2015 as a man who had been in prison and the
downward adjustment I made each year does take into account
the likelihood that he might have missed work for a variety of
reasons, like I said, could include re-incarceration.

Q But in the U.S. figures and the calculations that you
used, is Mr. Davis penalized because he served time before?

MR. GRILLO: Objection to form.

THE COURT: Overruled.
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A Well, there is a couple of things to consider.

Number one, all the data that I relied upon is based on the
actual experience of real people, and in this case most of the
data I relied upon is based on the actual experience of males
who have an eighth grade education or lower, and certainly in
that population of actual people, that's going to include both
people who have never been incarcerated as well as people who
have been incarcerated.

The other thing, again, just to sort of underscore is
the fact that Mr. Davis got -- he had a job and he had a good
paying job at the time of the injury, and that was as somebody
who had been incarcerated, so to the extent that his
incarceration may have had some impact on the type of job he
got and the amount of money he earned, that's built into my
analysis because I used his actual earnings as my starting
point when I calculated his lost earnings.

Q And is there anything in those figures that you used,
the U.S. Government figures or anything that says that here is
what everybody is entitled to based on their earnings, but if
you have a criminal record, that shouldn't diminish it
somehow? There is nothing that says --

MR. GRILLO: Objection to form.
MR. MILLS: 1I'll withdraw the question.

Q Can you take us to the next chart, please?

A It's good up there?
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Q Yes.
A Great. What we are looking at here is just my
calculations of the lost earnings in future years. So you

will see here it's really just a continuation of the table you
just saw. Again, column three we are looking at how much
money Mr. Davis would have earned each year if he never missed
a day of work, and if he did, he wasn't paid, if he had no job
related expenses.

And then we are going to focus on column four which
is scenario A. Those numbers are all lower. Again, they take
into account periods of time during which Mr. Davis would not
have been working, assuming he would not have been paid during
those periods of time, and it takes into account the
job-related expenses, transportation, lunch and so on that he
would continue to pay if he had been able to continue working.

I started my calculations February 1 of this year,
and then I continued them through Mr. Davis' statistical date
of retirement at his age 62.5 in December of 2040. And based
on my analysis then, I determined that if Mr. Davis had not
been injured in 2015, if he had been able to continue working
from the present time through his retirement at age 62.5, he
would have earned $1,640,125.

Q And that's over -- I'll count it out -- a 15 year
period, correct?

A Yes. Probably 16, yes, because you are picking up the
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end points.

0 Sixteen. So that $1,640,000 figure represents 16
years of earnings, not per year, correct?

A That's correct. Yes.

Q And, in fact, ending in 2040 the anticipated or
statistical date of retirement for Mr. Davis for that year
would have been $129,000°?

A Correct. Taking into account the effects of
inflation. Yes.

Q Okay. And also you have mentioned that the
statistical date of retirement for Mr. Davis is December 13,
2040.

Why that specific date?

A Well, again, that's based on the actual experience of
men like Mr. Davis, meaning men of the age he was at the time
of the incident, which was roughly 37, 38 years, and also men
who have the same level of education Mr. Davis has, which
would be less than a ninth grade education.

Q And you even discounted that year, that last year of
2040 as 95 percent.

Why is that?

A Because according to my research, Mr. Davis would
have retired on December 13 of that year, so he would not have
worked the full year. He would have worked for 95 percent of

the year.
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Q All right. ©Now, that's the adjusted past and future
earnings.

Is there another set of calculations that you
performed?

A Yes. I also performed an analysis of the cost of
lifetime care, the total amount of money necessary to cover
the cost of care that according to the life-care planner in
this case, Mr. Provder, Mr. Davis i1s going to need for the
rest of his lifetime.

Q Okay. Can you take us through that process?

A Sure. In this case -- I am not a medical doctor. I
am not a life-care planner, so I have no experience reviewing
medical records. I am certainly not qualified to offer any
opinions about the care that Mr. Davis will require.

I did rely upon the expert opinions of Mr. Provder
for that, and specifically when I reviewed Mr. Provder's
life-care plan, I was provided with three important pieces of
information: A list of all the different types of care that
according to Mr. Provder Mr. Davis will need for the rest of
his lifetime, how frequently he will need that care, every
day, every week, every month, and the base cost of that care,
how much it would cost Mr. Davis to get that care currently in
the year 2025.

My job then as the economic expert is relatively

limited, and that is to simply take into account the effects
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of inflation, so I needed to take into account the fact that
the costs of medical care have increased year over year in the
past, and in my professional opinion, they will continue to
increase year over year going forward.

And just to put things in perspective, if we looked,
for example, at the cost of home care, if you spend, let's say
a thousand dollars on home care back in the year 2005, you
would be paying today about $1,680 for that same home care now
in the current year or actually in 2024. So that is just to
kind of illustrate the effects of inflation.

Back in 1990, for example, if you spent $132 a week
on groceries, you would be spending roughly $330 a week on
those groceries at the time current time.

So this is really what we see, just the compounding
effect of inflation of prices continuing to go up year over
year.

Q So you didn't evaluate the vocational rehabilitation

services for whether or not Mr. Davis was a candidate for

that?
A That is well outside my area of expertise.
Q So you took the opinion of Mr. Provder and simply

turned the numbers into present day or present value numbers
and future value numbers, correct?
A Basically, yes. I did rely upon the expert opinions

of Mr. Provder for my starting point.
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0 Okay. Can you walk us through those numbers?

A Sure. In this case I calculated the total value of
the cost of lifetime care at $1,022,744, and, again, my
process was relatively straightforward. I simply looked at
each individual category of care in Mr. Provder's report. So
medication, orthotic needs, pain management treatments,
therapists, and so on, and I simply took the cost this year in
2025 and then calculated how much that cost would increase
each year for the rest of Mr. Davis' statistical lifetime.

And then I simply added up all the numbers to
calculate the total amount of money that he said would be
necessary to cover all the care that Mr. Provder has indicated
Mr. Davis is going to need starting February 1 of this year

and continuing for the rest of Mr. Davis' statistical

lifetime.
Q Can you give us that number one more time-?
A Sure. I calculated that figure at $1,022,744.
0 And what is Mr. Davis' expected lifetime?

You mentioned that.

A Sure, in this case I needed to determine Mr. Davis
statistical life expectancy as of the present time. At the
present time Mr. Davis is approximately 46 and a half years
old. Based on my review of the National Vital Statistics
Reports published by the U.S. Government, on average a roughly

46 and a half year old male will live until the age of 79.53
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years.
MR. GRILLO: 79 point?
THE WITNESS: 53.
MR. GRILLO: Sorry. Thank you.
0 What does that mean, 79.53? 1Is that years old, or

just give us a basic explanation?

A Sure. That represents on average how long or I
should say until what age a roughly 46 and a half year old
male would be expected to live. So on average based on data
published by the U.S. Government, a male who is roughly 46 and
a half years old today can expect to live until the age of
79.53 years.

0 And why do you use that number?

A This is considered to be really the most
statistically robust information, and what I mean by that is
this data number one it is based on the actual experience of
roughly 46 and a half year old males.

Number two, this data takes into account any and all
factors that would impact a person's life expectancy, positive
and negative. It takes into account lifestyles, wvarious
health conditions and so on, so it is considered by a covenant
to be the most statistically sound data to use when an
economist is determining a person's statistical life
expectancy.

Q This obviously doesn't guarantee or that Mr. Davis
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will live to 79.53 or say he won't live past it. This just
gives us a statistical length of time based on that data when
we are trying to calculate what the expected life expectancy
is, true?

A Yes. It is an average, so there is certainly some
men in this category who would live beyond the age of 79.53,
and there are some men in this category that will not live
that long. It is an average figure.

(Whereupon, at this time, Senior Court Reporter
Victoria Bifulco was relieved by Senior Court Reporter

Monica Jenkins.)
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A Correct. It is average. Certainly there are some men
in this category who will live beyond the age of 79.5 and there
are some men in this category who will not live that long. It
is an average figure.

Q And we're talking about if he's 46 basically and a half
we're talking about another 33 years?

A Yes.

0 Okay. And that number that you gave that $1,022,744,

that's the cost for 33 years of related expenses, not per year,

correct?
A Correct. That's for the entire time period.
Q Okay. Has of all the information you provided been to

a reasonable degree of economic certainty?

A Yes.

Q And does the expectant economic loss in life care cost
cover what you reviewed in this case regarding Kareem Davis?

A Yes. The cost of lifetime care that I calculated are
based on the opinions provided by Mr. Provder in his life care
plans.

MR. MILLS: All right. ©Nothing further, thank
you.

THE WITNESS: Thank you.

THE COURT: Mr. Grillo, Mr. Femia, cross-—-examine
when you're ready.

MR. GRILLO: Thank you.
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CROSS-EXAMINATION BY MR. GRILIO:

0 Good afternoon, Ms. Kucsma.

A Good afternoon.

Q Nice to see you again.

A Good to see you.

Q Fair to say I've never retained you as an expert in a

case, correct?

A Not that I recall. 1It's possible but not that I
recall.
Q I did have the privilege of questioning you one time

about 10 years ago in a case in Brooklyn where you were retained
by Herbert Suben (ph); you remember working with him?

A I vaguely remember working, yes, with Mr. Suben.

Q Beyond that I can tell you we never worked together,
okay. In preparing for your testimony here today what did you
review?

A I reviewed my file which consists of the report I
prepared, my calculations and then the documents that I relied

upon that I mentioned earlier.

Q Do you have your file with you here today?
A No.
Q And can we agree that that's, you've been asked

questions about whether or not you bring your file to court and
you never bring the file to court, correct?

A Typically I don't and my understanding is all the
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documents that I relied upon in this case have already been
exchanged among all the attorneys but typically that's correct I
don't bring my file to court.

Q You said for example you relied upon W-2 tax statements

for Mr. Davis regarding his work in 2015, correct?

A Yes.

Q And by W-2 tax statements you mean a W-2 form?

A Yes.

0 You've never seen a tax return from Mr. Davis relative

to his earnings in 2015, fair?
A That's correct.
Q As a matter of fact you have not seen one tax return

from Mr. Davis in his entire adult life, correct?

A I did not review any tax returns. They were not
necessary.
Q So these figures that you just extrapolated for us,

these are pre-taxed figures, right, you didn't calculate taxes
with the disposable number would be, correct?

A Well, in my experience I having testified hundreds of
times in New York courts is that I'm to present pretax figures

to the jury.

Q So these are gross figures pretax, correct?

A I have not made adjustment for income taxes, that is
correct.

o) So, let's get to your testimony, you've testified how
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many times, you think in your career 500 times?

A I would estimate approximately 500 time if not more,
yes.

Q You testified everywhere, a lot of courts, New Jersey,
New York, across the country?

A Yes.

Q Fach time you brought in, you're brought in primarily
as an expert to extrapolate figures on behalf of a plaintiff in
litigation; is that a fair statement?

A When I testify in court it is as an economic expert,
yes.

Q But on behalf of plaintiffs as you're doing today for
Mr. Davis and his attorney, correct?

A Um, about 30 percent of the cases I review each year
are at the request of defense counsel. Having said that, I'm
very rarely asked to testify in court by a defense attorney.
So, I would estimate that probably 90 to knife percent of the
time I testify in court it is for a matter on which I was
obtained by plaintiff counsel.

0 You are familiar with the jury verdict reports you know
you can look up somebody's background connects to expert how
many times they testified, lawyers use those all the time,
correct?

A I'm not aware of those type of documents but I'm not

surprised you do that sort of research so.
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0 If T told you that a verdict search was done on you and

there were 153 cases found in which you testified and that in
150 of those cases you testified for the plaintiff side and in

the three other case testified for the defense.

That would be in line with what you are saying the high

percentage of times you testified, fair enough?

A Yes.

Q Okay. Now, as far as your compensation, are you being

compensated for your testimony here today?
A My firm has been compensated for the services that we

provide in this case.

0 Can you tell the members of the grand jury, your firm,

you're principal of the firm?

A I have no ownership interest in the firm but I am the
leader of the firm, yes.

Q How much is your firm being compensated for your
participation in this litigation?

A I believe that my firm has been compensated

approximately $12,000 total in including the initial analysis,

updating calculations, preparing for my appearance here and then

my appearance here.

Q That's all inclusive?

A Yes.

Q Of the $12,000 or so, that's an approximate figure,
correct?
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A Yes.

Q And with respect to that, your report that you
generated was generated in 2018, correct?

A 2018 or 20197

Q Forgive me. I'm getting you confused.

A I think it's 2019, vyes.

0 Your report was generated in 2019, correct?

A Yes.

Q Now, just so I don't want to loose my train of thought

to this, you just testified, did you not, that Mr. Davis could

look to incur potentially $1,022,000 in future medical costs,
true, that's what you just testified to?

A That is the total amount of money necessary to cover

the cost of care that Mr. Provder has said in his expert opinion

Mr. Davis needs going forward.

Q We'll get to him in a second. Can we agree, Ms.
Kucsma, you made no findings given no testimony regarding Mr.
Davis' medical needs from the date of the accident up until
today, correct?

A That's correct. That's well outside my area of
expertise. That's correct.

Q I want you to assume as an expert that Mr. Provder

testified earlier today, he said that he had made certain

allocations in his life care plan for home care, for treatment

modalities, for medications, for epidural injections and he
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could not confirm how much money had been extended on those
services for Mr. Davis; would that, would you find that
surprising?

A I really couldn't comment one way or another. I'm not
a life care planer so it wouldn't be appropriate for me to have
an opinion about how Mr. Provder arrived at his opinions.

0 But you know Mr. Provder a long time, correct?

A Mr. Provder is one of the many life care planers with
whom I've worked throughout the years, correct.

Q You've done presentations with him?

A It's been a while. I don't believe we've done one, I
don't think we've done one since Covid but yes, I have taught
CLE's with him.

0 You have given CLE's and for members of the grand jury

CLE means continuing legal education?

A Yes.
Q And people who attend on those are attorneys, correct?
A Typically paralegals, attorneys, yes, members of legal

community, vyes.

Q When you give these presentations it's done with the
idea to demonstrate to the attorneys how to strengthen their
economic claims in litigation, fair?

A I'm not sure that's how I would describe it but when I
present continuing legal education courses I do so really for

two reasons. Number 1, so that members of the legal community
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have an understanding of what I do and also number two so that
members of the legal community understand really what they need
to do to make sure that I can provide them with the most
comprehensive analysis that they will need regarding economic
damages.

Q Do you remember, excuse me, do you remember giving a
presentation with Mr. Provder entitled, building the house of
damages?

A Vaguely I did teach a continuing legal education course
I believe several had that title, yes.

Q I'm going to show you what's been marked as Defendant's
Exhibit I for identification purposes only and I ask you if you
recognize that?

COURT OFFICER: Defendant's Exhibit I shown to the
witness.

A I do recognize this. I remember this. O0ld picture of

me but, yes, I do remember this.

Q You know what year that program was conducted?

A 2019.

Q So you and mister -- what's the title of that program?
A Building the house of damages using a vocational

expert, life care planner and economist in documenting the
damages in personal injury cases.
Q So, can we agree based on the title of that program

that was a presentation you and Mr. Provder did together to show
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plaintiff attorneys how to build their damages cases, true?

A No. It is a CLE Mr. Provder and I taught together but
it was not limited to plaintiff attorneys.

Q As far as, you didn't any part of that program, none of
that program talked about refuting damages case, correct, or
diminishing somebody lost wages claim the thrust of that program
was to show plaintiff's attorneys or the bar in general how to
build a personal injury case from a financial perspective, true?

A I wouldn't agree with that. When I work with the
defense attorney my responsibility to a defense attorney is to
make sure that he or she understands the exposure that his
client faces.

So, even when I work with defense attorneys, I have a
discussion with them about the comprehensive evaluation of
economic damages because I believe that's my responsibility
again so that defense attorneys are aware of the full exposure
that faces their clients.

Q You have no idea how many defense attorneys if any
attended that seminar, true?

A I do know that regularly when I taught continuing legal
education courses --

MR. GRILLO: Move to strike, Your Honor.

Q Ms. Kucsma, that seminar, you have any independent

knowledge of any defense attorneys attending a seminar entitled

building your damages case?
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A There were defense attorneys that attended seminars
with this title, yes. I could not tell you the number of them
off the top of my head. 1It's been a number of years. Yes,
there were defense attorneys who attended these seminars.

Q Let' be straight with one another. At the end of the
day the whole thrust of that program is showing plaintiff
attorneys how to build damages case, true?

A We're going to have to agree to disagree unfortunately.
As I said, when I teach a CLE my focus is talking about how to
build damages but again really to make sure everyone in
attendance understands how economist develop economic damages
and provide comprehensive analysis and I believe that that is as
valuable for a defense attorney as it is for a plaintiff
attorney.

MR. GRILLO: Just going to move to strike those
portions of the testimony as non-responsive to the
question, Your Honor, with the Court's permission?

THE COURT: I don't think any of that was
non-responsive. That's her answer.

Q I would like to show the witness Defendant's Exhibit J
for identification purposes?

COURT OFFICER: Defendant's Exhibit J shown to the
witness.

Q Ms. Kucsma, that's another presentation given by you

and Mr. Provder, correct?

MJ
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1 A Yes, it is.

2 Q And who's the third presenter?

3 A The third presenter is an attorney.

4 Q What kind of attorney?

5 A I believe most of the work that he does at least to my
6 knowledge is personal injury work.

7 Q He is a plaintiff attorney, true?

8 A I believe at least the cases on which I'm familiar,

9 yes, he was working with the plaintiff.

10 Q We can agree this is a program given by the New York

11 State, can you go to the front page, what organization was that
12 program given to?

13 A The New York State academy of trial lawyers.

14 Q Can we agree that's a plaintiff's organization?

15 A I actually don't know that.

16 Q Okay. Well, you can put that down. That's fine. 1I'll
17 move on a little bit more into other issues. Can we agree,

18 despite your attention in this case, you've never spoken

19 personally to Mr. Davis, correct?

20 A I have not. I didn't need to. I have not.

21 Q Not about what you need to, can you answer the

22 question, you've never spoken to him?

23 A I have not spoken to Mr. Davis not without saying hello
24 here in court.

25 Q Okay. With respect to that, you never asked him about
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his employment history, correct?

A Correct. I had no conversation with him.

Q And you really don't have an understanding of what he
did or didn't do in his past relative to employment, correct?

A I had limited understanding. I did review one of his
EBT, one of his examinations before trial but that's correct, I

did not speak with him at length about his employment.

Q You have any individual how he got this job in 20157
A I don't believe so, not that I recall.
Q Now, again, you said you are not a doctor, you didn't

look at any of his medical records, correct?

A That's correct, I did not.

Q As an economist you are not in position to opine or
give opinion about the nature or extent of any disability he's
claiming, correct?

A That is correct.

Q In essence you are relying solely, I mean you got some
other information but you're relying primarily on the testimony
of Mr. Provder on the material and life care plan of Mr.
Provder, fair?

A I did rely, yes, on his expert opinion.

Q In short just so we're clear Mr. Provder made certain
findings about his employability, he made certain findings about
his medical needs and he put them into a life care plan,

correct?
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A Yes, he put them into a report, that's correct.

Q Then you took that report and you extrapolated the
figure that you have here today, correct?

A With respect to the life care plan that is correct,
yes.

Q I mean you're not testifying beyond anything else,
right, you're testifying about the life care plan and
statistical data from the U.S. Department of Labor, true?

A And the earnings of course but yes.

Q Okay. Now, did you ask -- well, did you learn what
type of work Mr. Davis did before this job of December 3rd in
this job that he which he had accident December 3rd of 20157?

A I don't recall specifically. I believe he had a job at

one point as a custodian.

0 You don't know when that was, right?
A I don't recall specifically.
Q And with respect to this particular, I want you to

assume there's been testimony that this was a construction
project at the Pomonok P-0-M-O-N-O-K Houses Housing Development
in Flushing, Queens here and that it was a project that facility
was run, owned by the New York City Housing Authority and that
APS Contracting was one of the contractors who Mr. Davis was
working for, that this job was not a Union job, you've worked
with Union jobs and non-union jobs before, have you not?

A Yes, many times.
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Q You worked with prevailing wage Jjobs?

A I have on occasion, yes.

Q What's your understanding of a prevailing wage job?

A You know it's been a I while and I'm not sure, I think

that's more of a legal issue but my very, very general
understanding is that in certain cases a government entity, um,
may determine that individuals working on a particular project
should be paid prevailing Union wages.

Q So, are you aware of the fact, would you consider Mr.
Davis' wages for this job to be a prevailing wage, i1if you know?

A I don't know one way or another.

Q Can we agree that in the construction industry
especially in a non-union, union setting, job salaries can vary
from job to job?

A That's certainly true. It's true even in Union jobs
but yes, that's true.

Q Specifically with a non-union contractor, okay, if he's
working for a non-union contractor, he's working for the city
and New York City Housing Authority he's making a prevailing
wage of $66 an hour?

MR. MILLS: Objection, Judge.
THE COURT: What's the objection?
MR. MILLS: Stating facts not in evidence.

There's no testimony this is a prevailing wage.

THE COURT: Sustained.
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MR. GRILLO: Well, you looked at, subject to
connection, Your Honor, I will have a witness testify on
our case on this?

THE COURT: Subject to connection.

Q I want you to presume this is a prevailingly wage job.
I want you to assume there was an enhanced hourly rate paid to
Mr. Davis by virtue of the fact it was a prevailing wage job.
You can't testify to a reasonable degree of economic certainty,
can you, Ms. Kucsma, that for the rest of his career he'll
always have prevailing wage jobs, true?

A I'm not sure I follow your question.

Q Okay. Let me ask it this way. I want you to presume
this is a prevailing wage Jjob, that he was paid an enhanced
hourly rate by virtue of doing work for a government entity,
Housing Authority, okay?

A Yes.

Q That's similar to what you just described that you get
paid an enhanced wage working for a government agency, correct?

A In some cases, yes.

Q And I want you to assume his employer was a non-union
contractor, okay?

A Yes.

Q There is no guarantee that Mr. Davis, once this project
ended there's no guarantee that he would then go into another
prevailing wage job, correct?
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A I mean I suppose that's correct but I'm still having
trouble with your question because my calculations are not based
on an hourly rate of say $60, $65 an hour. If they were I would
use a figure far well over $100,000 as a starting point.

Not only did I look at Mr. Davis' W-2 but I also
consider data published by the U.S. Department of Labor
specifically information about earnings in general for roofers,
laborers and the like.

Q You made projections through 24 about Mr. Davis working

the rest of his life had he not been injured in this accident,

correct?
A Not continuously but yes.
Q And what you have done is you took his wages from 2015

and you applied a growth rate inflation to it every year going

forward so would increase every year, correct?

A On average except for 2021, that's correct.
Q The reason why you didn't pick 2021 because of Covid?
A No because when I looked at the data published by the

U.S. Department of Labor I simply used the changes in earnings
reported by the U.S. Department of Labor and in 2021 there was a
decline in earnings for individuals doing this type of work.

Q So You didn't make any accommodations in your
projections for Covid, correct?

A Probably not explicitly. Again, I certainly did make a

downward adjustment each and every year taking into account
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periods of time during which Mr. David would not have been
working including Covid.
Q You agree that the industry was shut down during Covid?
MR. MILLS: Objection, Judge.
THE COURT: Overruled.
A I don't know that I would agree with that general

statement. There was work that was being done during periods of

Covid.

Q But you made no accommodation in your findings,
correct?

A Well, as I said, not explicitly but keep in mind in the

year 2020 I did make a downward adjustment of nearly 30 percent
again to account for that portion of that year during which Mr.
Davis would not have been working for a variety of reasons, one
of which could have included Covid.

Q What I want to get at, what I'm trying get at, you have
made certain projections based on a guarantee that Mr. Davis'
salary will rise every year, correct, with the exception of
20207

A Yes based on U.S. Government date I assumed that on

average his earnings would increase year over year with that one

exception.
Q You know nothing about who his employer was, correct?
A Not specifically, no.
o) You never looked at the work history of this firm he
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was working for and what they pay the workers, correct?

A That's correct, I haven't reviewed any of their
internal documents.

Q With respect to that, your basing all of your
projections on a W-2 from 2015, correct?

A And benchmark statistical data for individuals doing
this type of work published by the U.S. Department of Labor,

yes.

638

Q I get that. I'm talking specifically about Mr. Davis.

I don't want to belabor it. To the extent I want to understand

this, you are basing your entire analysis from a financial

perspective, lost income perspective on a W-2, correct?

A No. I mean as I said, not only did I consider the W-2

for Mr. Davis, I also considered benchmark statistical data

published by the U.S. Department of Labor, his W-2 earnings were

consistent with data publish by the U.S. Department of Labor.

Q Okay. Now, with respect to that because I think we're

going to agree to disagree so I apologize for that, um, you were

asked questions on direct examination about his incarceration;
you remember those questions?

A I do.

Q Okay. And you said you took his incarceration into
account, correct?

A I think I said it was reflected my analysis. That's

correct, yes.
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Q So you would think to your analysis as an economist it
would be relevant to a degree to know what his history was

incarcerated or not relative to his employment opportunity,

true?
A I'm not sure I follow your question.
Q I think the implication and the question was that

somehow his criminal history is irrelevant; would you agree with
that?

A Wait. You said the implication and gquestion was that
his criminal history was irrelevant?

Q Yes.

A That's actually not the way I interpreted the question.
I mean the question was simply about whether or not the fact Mr.
Davis had been incarcerated was kind of reflective of my
analysis.

I considered the job that Mr. Davis had gotten as a man
who had been incarcerated. He had gotten a job and earned
money. I considered that. And then as I said I also did make
an adjustment each and every year taking into account the
likelihood that Mr. Davis may have missed work for a variety of
reasons, one of which could have been, you know,
re-incarceration.

Q So, 1t was relevant to your analysis to a degree, yes?
A I don't know that I'd say its relevant or irrelevant.

It's simply a fact about Mr. Davis and it is reflected in my
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analysis.

Q Meaning it be important for you to know that when
making your analysis, correct?

A Probably not, no.

Q Okay. Can we agree that you made several assumptions
in your analysis, true-?

A I did need to make assumptions, yes.

Q One of the assumptions is that Mr. Davis is totally
disable, correct?

A Yes. I have not taken into account any work.

Q You know that Mr. Davis, for example, your aware of the
fact that other physicians who were not his treating doctors
have examined him?

A I would assume that has happened, yes.

0 Well, it's in your report, isn't it, of 20187

A Of 20197

Q I keep seeing 2018. 2019, I apologize, yes?
A When you say it is in my report, what?
Q I apologize. My mistake. Have you let me ask it this

way. Have you seen an orthopedic examination conducted by a
doctor Edward Toriello?

A I reviewed no medical records whatsoever.

Q I want you to assume Dr. Toriello examined Mr. Davis in
2018 and in 2023 and made certain findings finding him fit from

an orthopedic perspective to go back to work; would that change,
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could that change your calculations relative to his ability to
relative to his ability to go back to the workforce and
calculations you made?

MR. MILLS: Objection, Judge.

THE COURT: What's the basis?

MR. MILLS: One is speculation. Two, I mean it's
hearsay what his witness, not identity treating doctor will
testify to.

THE COURT: Overruled.

Q I want you to assume that orthopedic doctor was
retained by my client to examine Mr. Davis both in 2018 and
2023, he made certain findings that in fact his injuries were
have resolved and that he's capable to return to the workforce.

I want you to further assume that a neurologist was
retained by my client and made examination of Mr. Davis and from
neurology perspective in both 2018 and 23 and found Mr. Davis
capable of returning to the work force.

And then, lastly, a vocational rehabilitation counselor
Peter Capatoso (ph) examined Mr. Davis and found him capable of
performing alternative types of employment; you haven't seen any
of those reports, correct?

A I have not. That's correct.

Q So, hypothetically, if Mr. Capatoso came in and I want
you to assume hypothetically Mr. Capatoso came in and found that

Mr. Davis, I won't go into the specific jobs, but found
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alternative employment with him in the $40,000 per year range;
would those, if he could work at $40,000 position at $40,000 --
THE COURT: Mr. Grillo be more concise in your
question. I know what you are trying to ask but it's very
long-winded.

Q I want you to assume the vocational rehabilitation
expert Peter Capatoso examined Mr. Davis and found him capable
of alternative types of employment not just a laborer but other
types, I want you also to assume that he found him employment in
the $40,000 per year range that Mr. Davis could perform; could
we agree that if Mr. Davis could actually work at $40,000 a
year, that would significantly impact these figures that you put
out there about his future lost wages, correct?

A My analysis of what Mr. Davis would have earned had he
not been injured and had he been able to continue doing the same
type of work would not change at all. That analysis would
remain the same.

Now, whether the jury would determine --
THE COURT: No.
MR. MILLS: Move to strike, Your Honor.

Q I'm asking could you -- had you seen these reports, by
the way, reports that were served in 2018, 2023, had you seen
these reports, could you have come here and made calculations?
You just made calculations, you used charts on a job paying you

say to be $75,000 a year. Could you not take that same, those
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same projections and come with alternative employment for
$40,000 a year?
MR. MILLS: Objection, Judge.

THE COURT: Again, sustained, move on.

Q Now, you use a scenario A and scenario B in your chart,
correct?

A I did perform two sets of calculations, yes.

0 And Mr. Mills conceded he would like to use scenario A

as opposed to scenario B; isn't scenario B a larger number in
every case?

A In this case the calculations I performed under
scenario B were larger, yes.

Q They don't have any downward adjustments in them,
correct?

A They had one downward adjustment for job related
expenses.

Q The reason why you create a scenario A and scenario B
is so when you testify in front of the jury you're almost
suggesting they make a compromise, correct?

A I'm actually not suggesting anything in this particular
case. 1 did present an alternative set of calculations as I
said so that we could have a discussion about what the earnings
would be if Mr. Davis actually was paid during period of times
of when he could not work.

o) Okay. But with respect to that there's no need for a
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scenario B. That's just an inflated number, agree?
A I would not necessarily agree with that. Again, the

reason that was included in my analysis was to illustrate what

the lost earnings would be if mr. Davis did have employment that

paid him for periods of time during which he wasn't working.

Q Okay but again, that scenario B that is something you
do in every case, correct?

A No.

0 In this case scenario B doesn't make any downward

adjustments, that's a number that's just put out there so a jury

can look at the higher number and compromise on the lower
number, true?
MR. MILLS: Objection, Judge.

THE COURT: Sustained.

Q So we're clear, you didn't make any calculations about

the plaintiff returning to work in an alternative occupation?
A That is correct.
Q You know nothing about medical treatment current or
past just based on working primarily over what Mr. Provder
provided, true?

A I did rely on his life care plan, correct.

Q And as far as his, Mr. Davis, preinjury or pre-accident

earnings, can we agree the only documents you have from his
preinjury earnings is this W-2, correct?

A Yes, W2's, correct.

MJ




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION-PLAINTIFF-KUCSMA/GRILLO 645

Q Nothing from his prior job as a custodian, nothing,
correct?
A I believe that's it. Let me just check here. I had

reviewed W-2 wage and tax statements for 2011, 'l2 and 'l5 and
he started his current job, job with APS in 2015. So, I did
have W2's from prior employers.

Q You used the term wage and tax statements; you looked
at W2's, correct?

A The official title of that document is a W-2 Wage and

Tax Statement. That's what it's called.

0 You've never seen a tax return with Mr. Davis' name on

it, true?
A Correct. I have reviewed no tax returns.

Q Okay. So, I think I made my point and based on his

work history, you look at people work history all the time that

make a determination if they can, if they have the ability to
earn steady annual income, true-?

A I review people's earnings on a regular basis, that's
correct.

Q You have -- did you -- okay. Did you see anything in

his history about earning a -- withdrawn. I'll ask it a

different way. Did you make any accounting in your analysis for

his voluntarily move to Florida in 201872
A Not specifically, no.

o) Can we agree that earnings in New York are very
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different than earnings in Florida wages?

A Depends on the years and the occupations.

0 Well, for the as a laborer?

A I actually don't know off the top of my head what the
earnings data for a laborer in Florida is.

Q If I told you that data demonstrates that wages for
laborers in Florida be 25 to 50 percent less then what they
would be in New York --

MR. MILLS: Objection, Judge.

Q -—- would that impact your decision?

THE COURT: Sustained.

Q Do you have any proof of Mr. Davis ever moving back to
New York?

A I don't know one way or another.

Q Now, have you worked with -- have you -- as far as,

lets talk about, you're not here as a life care planner, right,

you're simply here as an economist?

A That is correct, yes.

Q I can't talk to you, would you be able to testify about

someone's lack of incentive to return to the workforce?

A No. That would not be an appropriate topic for me to

offer an expert opinion about.

Q I'd like to talk to you a little bit about alleged

future medical costs if incurred, okay, Mr. Provder's report he

makes a finding that Mr. Davis will require home care,

correct?
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A Yes.

Q Lifetime home care and that what's the figure that you
come up with for lifetime home care based on Mr. Provder's
report?

A I had calculated the yearly cost say in 2026 the first
full future year from today that was $10,353. I then took into
account inflation and I calculated a total cost over Mr. Davis
remaining lifetime of $623,681.

Q Okay. And what about calculations from the date of
this accident December 3rd, I'm sorry, from the date of Mr.
Provder's May 15, 2018 evaluation and life care plan to the
present time; did you make any calculations on that for home
care?

A The life care plan is forward-looking so when I
evaluated the life care plan, I only calculated the cost of the
lifetime care in future years.

Q Well, I can —-- let me ask you this way. You have no
confirmation, do you, as you sit here today what you read and
been told as to whether or not Kareem Davis ever had any home
healthcare attendant?

A That's correct. I have done no analysis of any passed
out-of-pocket expenses.

Q Okay. I want you to assume Mr. Provder couldn't
confirm, he made these calculations, made these suggestions but

he couldn't confirm if Mr. Davis had ever had any home
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healthcare whether from the date of the accident to the present
or if into the future or can't talk about the future but he made
no calculations, no confirmations of these calculations, can we
agree these calculations that you come up with $623,000 are
based on what Mr. Provder tells you, correct?

A These figures are based on Mr. Provder's expert opinion
about the care that in his opinion Mr. Davis will require for
the rest of his lifetime.

Q As you sit here today do you know if Mr. Davis ever had
home healthcare?

A I don't know one way or another.

Q Similarly, you also made projected medical care cost,
have you not?

A That was another general category, yes, of Mr.

Provder's life care plan.

Q Tell us about that please?

A What do you mean?

0 What's the total?

A For projected medical care?

Q Correct?

A I calculated $53,657.

Q And again you got no confirmation of this medical care

what's happened from the date of accident until present,
correct, and these are just numbers that are being extrapolated

into the future, correct?
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A I performed no analysis of past medical costs and these

figures are based on what Mr. Provder has indicated Mr. Davis
will require going forward in future years.

Q And then similarly with respect to there's another
large portion of this with respect to cervical epidural

injections, correct?

A I believe that's part of the pain management
treatments.
Q Okay. How much is Mr. Provder allotted for that in his

life care plan?

A That is -- I want to mike absolutely sure. Yes, those

are the epidural injections I calculated total amount of money
necessary for the pain management treatments at $198,874.

Q And that's calculating that is basically he will need
epidural injections on both his lumbar spine and his cervical
spine for the rest of his life, correct?

A I don't recall specifically but it is based again on
Mr. Provder's expert opinion.

Q So, with respect to any treatment or epidural
injections from the date of accident December 3, 2015 to the
present time you made no calculations or cost associated with
that, correct?

A I have made no analysis whatever about past medical
treatment or medical costs.

Q So we can assume there's then no claim being made --
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MR. MILLS: Objection, Judge.

Q -— from the date of the accident until the present
time?

THE COURT: Sustained.

Q Nobody asked you to make any calculations on that
period of time December 3, 2015 to the present time, correct?

A Typically I'm not asked to perform those calculations
since they're really just additive but it's not an analysis I
performed in this case.

Q Whether you're typically asked to do it or not you
didn't so it here, true?

A Correct.

MR. GRILLO: Give me one second.

Q And I may have asked you this. I may not have. I
apologize. I know your analysis is based on Mr. Davis being
purportedly totally disabled; have you seen any surveillance
footage at all?

A No.

Q And then lastly, in looking at your testimony in total,

your testimony assumes that Mr. Davis will work continuously for

the rest, would have worked continuously, excuse me, for the
rest of his life had this accident not happened, correct?

A No. My analysis is based on the assumption Mr. Davis
would have retired at age 62.5 and he would not have worked

continuously but rather he would have missed time now and then
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because of periods of unemployment, injured, i1l1ll1l and so on and
as I mentioned before specifically I made a downward adjustment
in the amount of 26.43 percent every year to take into account
periods of time during which Mr. Davis would not have worked and
would not have been paid.

Q And thank you. Lastly, with respect to my earlier
question, I want to make sure it's clear, there's no guarantee
for someone like Mr. Davis or any laborer for that matter that
their wages on one job will transfer over to a new job; you know
what I'm saying?

A I suppose that is correct, yes.

Q So hypothetically speaking someone could be making $50
an hour on one job under a prevailingly wage arrangement and
then that project finishes and then they get a job for a
contractor people they're working for takes another job where he
is making $25 an hour, fair?

A I supposed it's possible. That's why I looked at the
benchmark statistical data.

Q You're basing this all on this W-2 and the benchmark
statistics, fair?

A I'm basing it, yes, on the U.S. Department of Labor
data and the W-2 Wage and Tax Statement.

Q And as far as the documents that you looked at, you
have none of them here today, correct?

A I did not bring my file with me. That's correct.
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Q And all of your analysis you have done in your original
report in 2018, correct?

A 2019, yes, my original report was done in 2019.

MR. GRILLO: Sorry for my mistake. Provder in
'18. You in '19. Thank you for your time. I appreciate
it, Ms. Kucsma. Nothing further.
THE COURT: Any redirect?
RE-DIRECT-EXAMINATION BY MR. MILLS:

Q MR. MILLS: You were questioned about I guess CLE's you
taught or things or classes you gave, does that have any impact
on your economic determination in this case at all.

A Other than the fact that the methods that I described
in this CLE's and interestingly enough in the presentation
that's contained on one of those exhibits, I specifically note
that one of the reasons, the reason you retain an economic
expert it to assess damages or evaluate exposure.

So, again, by the defense but other than the fact I
talk about generally speaking how economists evaluate economic
damages in those CLE's, I use the same methods I taught in CLE's
when I evaluated damages here for Mr. Davis in that report.

There is some sort of connection I guess for lack of
any better phrase.

Q But the numbers are the numbers?

A Yes.

MR. MILLS: ©Nothing further?
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THE COURT: Thank you, Ms. Kucsma. You may step
down.

THE WITNESS: Thank you, Your Honor.

(Whereupon, the witness stepped down from the
witness stand.)

THE COURT: Gentlemen approach.

(Whereupon, a discussion was held off the record.)

THE COURT: All right. Ladies and gentlemen,
we're going to take a little break to see how the rest of
the afternoon will play out, if it does play out and then
we will give you further instructions.

COURT OFFICER: All rise. Jury exiting.

(Whereupon, a recess was taken.)

(Whereupon, Senior Court Reporter Victoria Bifulco

began recording the following proceedings:)
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(Whereupon, a discussion was held off the
record.)

THE COURT: You guys ready?

MR. MILLS: Yes.

THE COURT: All right.

So the issue for the record before the Court is
the production of Mr. Brown who was a corrections officer
at the time of plaintiff's incarceration coming in as
what has been categorized as a rebuttal witness.

Mr. Mills, I'll let you speak on that first, and
then we'll hear from defense counsel.

MR. MILLS: Yes, Judge.

So at any trial either side has the opportunity
to address issues that arise during the trial and bring
in additional witnesses to address those issues. I have
done it before. 1It's been done both by me and by my
adversary where an issue comes up, and they say, well, I
have a witness that could address that, and that's simply
what I am doing there.

There is -- in opening statements defendants
talked about this period in between a prior incident with
Mr. Davis and the incident we are here for and made
mention that his injury lingered, and he had things he
could not do or that his health was impacted.

I do have a witness that is available to come in
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to talk to us to specifically address that who observed
Mr. Davis in that time period for approximately nine
months that can talk about simply what he observed, not
giving any opinions on what it meant or what it means,
simply saying I saw Mr. Davis, and this is when I saw him
doing, and it specifically addresses that argument by the
defendant as soon as there was an -- additionally, there
was a ruling by the judge that addressed whether or not
Mr. Davis being incarcerated would be allowed to be
presented to the jury.

The witness that I have happens to be -- he
addresses that one specific issue with his observation,
but happens to be a correction officer which I would not
have used because obviously if he came in, there would be
material about Mr. Davis being incarcerated that came
out, so absent the ruling of your Honor where you allowed
the information about Mr. Davis being incarcerated to
come in, I would not have called this witness.

But now that it's in, I feel comfortable calling
this witness knowing that information of where he worked
and where he interacted with Mr. Davis because that
specifically ties into his testimony of the interaction
where he will talk about taking Mr. Davis to the prison
yard, quote, unquote, and observing him while he was out

there.
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That testimony would have been impossible to
elicit without talking about Mr. Davis being
incarcerated.

So if not for your Honor's ruling, I would not
have called this witness, so a combination of the
arguments before by the defendant as well as.

THE COURT: I'm sorry, but what specific
arguments, because you are categorizing him as a rebuttal
witness, right?

MR. MILLS: Yes.

THE COURT: He is not a fact witness. He is not
simply a fact witness because had that been the case, and
I understand your point about the incarceration, but even
his potential for being called would have had to be
disclosed at least prior to starting. So he can't just
be a fact witness.

MR. MILLS: I don't know if I agree with that,
Judge, but at the same time I'll say he was a rebuttal
witness because in opening statements the defendants made
the argument that Mr. Davis was incapacitated or had some
levels of incapacitation as far as his health after he
was injured in 2014 and before the accident of 2015.

So he is simply addressing that time frame where
the defendant made an argument that Mr. Davis had

physical disabilities during that period.
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He is going to come in and say what he observed
Mr. Davis doing during that gap period, that period after
the accident, and the prior accident, but before this
accident and specifically regarding the reason that they
were allowed to get in the fact that Mr. Davis was
incarcerated, and the specific argument that the only
reason he did not have surgery is because he was getting
out of prison.

This is in direct rebuttal to that because he
remained in prison for a significant amount of time, and
he functioned normally or he was observed doing
activities during that same time.

So this is in direct rebuttal to their argument
that just came up that the reason why the incarceration
should come in is because Mr. Davis said he did not have
the surgical procedure because he was getting out of
prison, and he didn't want to be cut by a prison doctor.

So this is in direct rebut to that.

THE COURT: Okay. Defense, you could put your
argument on the record.

MR. GRILLO: Your Honor, for the record we did
not open on Mr. Davis' incapacitation from the time he
was released from prison until December 3 at 2015.

No mention of that was made in Mr. Femia's
opening.
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Rather, and we also didn't consent to including
the claims of the assault that was perpetrated on Mr.
Davis on March 19, 2014, in Rikers Island.

We didn't consent to that, your Honor, because
we knew full well that he refused based on his deposition
testimony he refused to have the surgery that was
recommended in December of '14.

He basically said that he was going to forego
that surgery, even though it was recommended, until he
got out of jail.

And with that said, Judge, you know, the entire
case, respectfully, and I know Mr. Davis is in the
courtroom, but from our perspective defense has always
been the credibility of Mr. Davis, and that's what our
defense has been. So to the extent that Mr. Davis as
brought out today lost his Workers' Compensation benefits
for not being truthful with the Workers' Compensation
Board to the extent that he did not provide any of his
medical history to his treating physicians and his
treating surgeons, our defense has always remained the
same.

Now to permit someone like Mr. Brown, a
layperson, to come in undisclosed under the guise of,
well, plaintiffs' counsel doesn't need to because he,

quote, unqgquote, just found out about this.
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This doesn't change our defense. We have not
said at all that he was incapacitated from the assault.

Rather, what we have said is that there were
diagnostic films of his neck taken which depict severe
herniated discs at C5, C6 —-- C6-C7 which would ultimately
form the basis of the surgery.

We opened. We picked the jury on the theory
that we are not saying that we are not at fault with the
accident. What we are contesting is the nature and
extent of his injuries that were gleaned from or
sustained from the accident of December 3 of 2015.

If you take the totality of the circumstances
and Mr. Davis' unwillingness to admit his prior medical
history to his own surgeon, it again goes back to his
credibility, but at no point did Mr. Femia say in opening
that we were saying that he was incapacitated.

We did not object to the videos of Mr. Davis
working on the job site with the power tools. We didn't
object to that either, Judge, so I don't see how adding a
layperson, not a doctor, undisclosed but rather in the
middle of trial, how that's not cumulative evidence to
what's already in.

He has every opportunity to argue, hey, listen,
I don't care what the MRI films from 2014 say. I don't

care what Mr. Davis' motivation to have or not have the
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surgery was. I don't care about that.

I have got these videos showing him not
incapacitated, so I don't see how allowing a lay witness,
again, not disclosed until the middle of trial on the
theory he is rebuttal.

What is he rebutting, Judge?

And what i1s he adding to this case that is not
cumulative, not superfluous to what is already in?

I think what Mr. Davis said videos of him were
from March or May, I don't remember specifically, but
what is this gentleman going to come in and say, that
from December 3 until his release in March of 2015 --
because that's what we are talking about here -- that he
was fine?

Whereas you have got videos that Mr. Davis
testified to from either March or May as well as August
of 2015 which predate the accident.

So to me aside from not being a relevant or
improper rebuttal witness, it is cumulative and compounds
facts that are already in evidence. 1It's gilding the

lily, Judge, and there is no need for it, and it wasn't

disclosed.

THE COURT: Hold on a second.

I am going to address the basis for the non
disclosure.
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The basis for the non disclosure of what Mr.
Mills said. This gentleman is a corrections officer who
if he wanted to call him or not, potentially one of the
reasons that he wasn't called is because that
information -- there was a desire to not have that
information come into the trial. Right.

So that's the failure to non disclose this
specific person.

Having said that, all he is going to testify to
is what Mr. Davis was able to do on a daily basis while
incarcerated following the assault, correct?

MR. MILLS: His observations.

THE COURT: His observations.

MR. MILLS: During that time.

THE COURT: He is not rebutting anything. He is
not. Unless you can show me something. He is not
rebutting anything.

MR. MILLS: If they are going to concede that
Mr. Davis did not have any physical ailments after that
incident in the jail, I am okay with that.

THE COURT: Of course they are not going to
consent to that. That's part of their theory. But he is
not a doctor, and more importantly, you have already
submitted evidence of what you believe shows him to be

okay, specifically him working and having a job that
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operates heavy machinery.

You also have a fact witness come in, an
additional disclosed and okay fact witness, that is
coming in tomorrow to, I assume, testify to the same
thing, correct?

MR. MILLS: Yes. He was there when the incident
occurred.

MR. GRILLO: About the accident, actually.

THE COURT: So is this a co-worker?

MR. MILLS: He is a co-worker.

THE COURT: So he could testify about what was
going on prior to the accident, correct, yes or no?

MR. MILLS: Yes, yes.

THE COURT: So that testimony and the
corrections officer's testimony is identical. 1It's just
based on different time frames.

MR. MILLS: That's what makes it so distinct
because the argument is he needed this surgery while he
was in prison, and the only reason he didn't get the
surgery i1s because he was still in prison.

This testimony says I observed him being okay
while he was still in prison. So that directly rebuts
whether or not the reason he didn't have the surgery is
because he was in prison because --

THE COURT: Mr. Mills, his own testimony was
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that he denied the surgery based on him not wanting to
have it while in jail. That's what your client testified
to.

MR. MILLS: ©No, he also said --

THE COURT: And I am going to say, I don't
recall if he said he didn't feel he needed it, or if he
felt he was fine. I don't recall if he said that.

MR. MILLS: He said he didn't need it, and he
said he didn't even know if I was getting out of prison.
I just said that because I didn't want them doing surgery
on me, and I didn't need it.

So this witness directly addresses them saying
he needed the surgery the entire time he was prison and
would have gotten it.

THE COURT: Hold on. Surgery was recommended by
a doctor.

MR. GRILLO: At Bellevue.

THE COURT: So it was recommended. He chose not
to have it because of the circumstances.

MR. MILLS: No.

THE COURT: That doesn't necessarily imply that
he was still disabled or even fine. He just said I
didn't want it because I was in prison.

So now you want a layperson to come in and

essentially say he didn't need the surgery because of
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everything that happened. The layperson can't testify to
that.

MR. MILLS: He is not.

THE COURT: Hold on a second.

He is not going to -- he might not say that in
terms of what he says, but that's the implication is that
he clearly didn't need the surgery because he was fine
afterwards.

MR. MILLS: That's the same thing with any --

THE COURT: It's two separate issues. The
surgery was recommended. He chose not to have it.

Right. There are two different issues.

MR. MILLS: But his actions during that time is
important. You could say that about any lay witness that
is going to come in.

THE COURT: Okay. Let me ask you a question.

Why wasn't it important before?

MR. MILLS: Because this witness, there is no
way for him to give that testimony and not include the
fact that Mr. Davis was in prison, because his testimony
is specifically about taking him to the prison yard, so
there is -- and observing him in the prison yard.

THE COURT: That's a function of you not wanting
that information to come in, not if it's important or

not. Now, if that time frame was very important for
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you —-- for the jury to know what he could and could not
do, then you would have said, let it in, and I am going
to bring the corrections officer in.

You would have placed the importance of that
time frame over the categorization of the accident and
you didn't.

MR. MILLS: That's exactly why he was a rebuttal
witness because they placed the importance of that time
frame in question and this is in response to him.

THE COURT: No. Your client's response placed
the importance of the time --

MR. MILLS: And he didn't.

THE COURT: Hold on a second. Hold on.

You knew the response, you knew the reason, did
you not?

MR. MILLS: I don't have to guess what they are
theory is going to be.

THE COURT: Not their theory, but you knew the
that your client didn't have the surgery while he was in
prison.

MR. MILLS: I disagree with that.

THE COURT: Did you know the reason, yes or no?

MR. MILLS: To me my client's reason was he said
in his deposition he didn't need it, and I didn't need

it. So to me that was the reason. He didn't need it.
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He said I was in trial, and I didn't need it. I was in
jail and I didn't need it.

THE COURT: He said -- I don't want to
paraphrase, but it had something to do with jail surgery
or something like that.

MR. MILLS: I don't want to anticipate what
their argument is going to be, but once they raise their
argument, they put in issue the time period he was in
jail after the surgery was recommended.

THE COURT: So, "why didn't you want to have the
surgery? Because I thought I was getting ready to go
home, and I just didn't want to do it."

MR. MILLS: I just didn't want to do it.

THE COURT: "But you were still having problems
with your neck as of that point in time? Yeah, but it
wasn't to the fact that I wanted to have doctors in jail
cut my neck open. No, I didn't want to do it."

MR. GRILLO: He testified to that on trial.

MR. MILLS: I didn't want to do it.

THE COURT: Not specifically because he didn't

want to because he didn't want to do it while he was in

Jail.
MR. MILLS: No. He said I didn't want to do it.
THE COURT: I just read it. That was relative
to being cut in jail. That sentence is not in and of
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itself a sentence.
MR. MILLS: They have the right to spin that,
but then I have the right to rebut it.

MR. GRILLO: He testified to the same verbatim

language.
MR. FEMIA: 1It's also in the medical records.
MR. MILLS: Well, "and" means there is two
reasons, right, and I didn't want to do. If you focus on

that, I have a right to rebut it.

THE COURT: 1It's a separate sentence.

MR. MILLS: ©No. He said "and I didn't want to
do it," right. All right.

MR. GRILLO: Judge, it's not rebuttal, Judge.

MR. MILLS: And I didn't want to do it.

Right.

MR. FEMIA: "Yeah, but it wasn't to the fact
that T --"

MR. MILLS: The sentence before it.

MR. FEMIA: I am reading what I want to read.

"It wasn't to the fact that I wanted to have
doctors in jail cut my me neck open. No, I didn't want
to do."

THE COURT: He is reading the same exact thing I
did.

MR. MILLS: Before that.
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MR. GRILLO: He said, no, I didn't want to do
it, and then he gives an explanation. He said, I didn't
want to do it.

MR. MILLS: He said, and I didn't want to do it.

MR. GRILLO: He said -- Judge.

THE COURT: So, again, he is not rebutting any
specific theory that was not known to you prior to this
trial starting.

MR. GRILLO: Correct.

THE COURT: He is not. 1It's, again, the issue
was that by virtue of his connection to the plaintiff,
you didn't want to call him because you didn't want those
circumstances coming into trial.

And I stress that had you wanted that time
period to be addressed during trial, you could have
called other fact witnesses. You could have disclosed
other fact witnesses.

Are you limited by virtue of him being
incarcerated as to who those were?

Absolutely. Visitors. Other inmates. But
there could have been someone that you disclose, and you
chose not it. So there is really no rebuttal.

So for that reason, Mr. Brown is precluded.

But you do have your other fact witness. I

thought you provided more than one fact witness before
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Mr. Brown.

MR. GRILLO: Provided two. He is going to call
one. They testify the same. We talked about it.

THE COURT: The ones that you disclosed, if you
want to call them, you are free to call them tomorrow
morning based on our scheduling. Again, you are
absolutely free to call them.

MR. MILLS: But there is no rule saying I can't
even add fact witnesses in my case, even right now.

MR. GRILLO: They have to be disclosed.

THE COURT: They have to be disclosed.

MR. MILLS: Where is the rule that says if I
don't, then I am precluded?

There is no rule.

THE COURT: 3101(d).

MR. MILLS: That's for experts.

THE COURT: Then 202 point -- if I am not
mistaken.

MR. MILLS: There is nothing in there that talks
about preclusion at all. I never had a fact witness

precluded. I never had that happen.

THE COURT: 202.17, I believe. But I'll get you
that cite tomorrow. We went over time again, and I am
not allowed to do that.

Off the record.
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(Whereupon, at this time, a discussion was held

off the record.)

(Whereupon, at this time,the trial was adjourned

to Thursday, January 23,

2025, at 10:00 a.m.)
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