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THE COURT:  We're back on the record with Index 

Number 724812 of 2021 Davis versus City of New York Housing 

Authority.  Mr. Grillo, I believe you have, just for 

brevity sake and again because we're getting into time with 

the jury, let's deal with the application that we need to 

deal with today. 

MR. GRILLO:  Your Honor, the application that I 

have currently are to preclude the testimony of plaintiff's 

certified rehabilitation counselor Edmund Proctor as well 

as the supplemental report and findings of the Plaintiff's 

economist Kristen Kucsma. 

THE COURT:  Being that Proctor is not here today 

to testify let's just deal with Kucsma. 

MR. GRILLO:  Your Honor, with respect to I'd like 

to make a record with some case law now or later whatever 

you want me to do?  

THE COURT:  Go ahead. 

MR. GRILLO:  Pursuant to 3101 CPLR 3101 d 1, upon 

request each party shall identify each person who the party 

expects to call as an expert witness at trial and shall 

disclose in reasonable detail the subject matter on which 

each expert is expected to testify, substance of the facts 

and opinions on which each expert is expected to testify, 

the qualifications of each expert witness and a summary of 

the grounds for each expert's opinion.  
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However, where a party for good cause retains an 

expert an insufficient period of time before the 

commencement of trial to give appropriate notice thereof 

the party shall not be precluded from introducing the 

expert's testimony at the trial solely on the grounds of 

non-compliance.  

In that instance upon motion by any party made 

before or at trial on its own initiative the court may make 

whatever order they may deem just.  However, in this 

instance, Your Honor, the late disclosure of Ms. Kucsma, we 

had, her report was initially filed on April 25th of 2019 

served pursuant 3101 d on April 30th of 2019.

We were ordered to trial December 17th of 2024 

with the understanding that the parties would be opening on 

this trial on Monday, January 13th of 2025.  At no point 

between the commencement of jury selection to the opening 

of this trial was there any supplemental report by Ms. 

Kucsma.  

And with respect to the this late disclosure, I 

received an updated report of Ms. Kucsma yesterday via 

email at approximately 4:01 p.m. from Mr. Mills which I 

emailed to the court.  

Your Honor, the Plaintiff is under a continuing 

obligation to supplement their response but it has to be 

done timely.  Here, in light of the fact this supplemental 
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report was disclosed in the middle of trial post-openings, 

it severely prejudices our defense.  

Preclusion under CPLR 3101 d 1 small 1 provides as 

follows:  Preclusion of expert evidence on the grounds of 

failure to give timely disclosure is generally unwarranted 

without us showing that the non-compliance is willful or 

prejudicial to the party seeking preclusion.  

Case standing for that proposition is Martin 

versus Triboro Bridge and Tunnel Authority 73 AD 3rd 481 

482 the unofficial site is 901 New York subsecond 193.  

That's a first department case 2010.

In essence, in addition to that, aside from being 

prejudiced, it affects our ability to adequately and defend 

and prepare a cross-examination of Ms. Kucsma.  There are 

two other cases I'd like to cite and I think they were 

instructed to the court in Krimkevitch 

K-R-I-M-K-E-V-I-T-C-H versus I-M-P-E-R-I-A-L-E 104 AD 3rd 

649 and the unofficial site 960 NYS second 483 second 

department case 2013.  

And another second department case Cacciopoli 

C-A-C-C-I-O-P-O-L-I versus the City of New York 50 AD 3rd 

page 1079 second department decision in 2008.  In 

Krimkevitch the court concluded that the Supreme Court the 

Appellate Division that the Supreme Court exercised its 

discretion in permitting an orthopedic surgeon to testify 
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that the plaintiff's injuries were caused solely by a 

preexisting condition rather than the automobile accident.  

The court's decision was based on the fact that 

the doctor's opinion was first introduced in an amended 

report exchanged immediately before trial in violation of 

CPLR 3101 d the depriving the plaintiff of an opportunity 

to prepare a rebuttal.  

This error was not harmless and warranted and new 

trial to the issue of damages.  Your Honor, that's exactly 

what's happening here but it's converse in that it's the 

plaintiff who's making the 11th hour disclosure and 

supplementing a 3101 d knowingly full well he's basically 

said, plaintiff's counsel said to the defense, well, you 

should be prepared on your own.

We do don't operate that way, Judge, it's 

incumbent upon him to supplement his 3101 d and he could 

have done it well in advance of trial.  These are just new 

numbers.

This could have been done in December, could have 

been done in November.  The numbers wouldn't change.  But 

here this is just and I'll state for the record as I 

provided the Court.

I simply got an email from Mr. Mills yesterday at 

4:21 p.m. with those two reports, no colloquy no here's a 

supplemental 3101 d or you know that's that.  The other 
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case I think -- 

THE COURT:  What is the cite for the other case?  

MR. GRILLO:  Cacciopoli 50 AD 3rd 1079 second 

department case from 2008.  In Cacciopoli the court 

concluded that the Supreme Court improvidently exercised 

discretion in permitting the defendants the City of New 

York and candidly offer testimony of an expert radiologist 

over the plaintiff's objection.  

The city defendants provided notice of the 

radiologist testimony one day before trial in violation of 

CPLR 3101 d and failed to show good cause so they're last 

minute retention of the doctor.  

This late notice prejudiced the plaintiff's as a 

radiologist introducing new theory of attributing injuries 

to osteoarthritis rather than trauma leaving the plaintiffs 

no opportunity to prepare a rebuttal.  

The error was not harmless and required a new 

trial on the issue of causation and damages.  In our case, 

Your Honor, the plaintiff's supplemental report which is 

attempting to be introduced mid-trial provides new 

substantive opinions that are based, not only on quote 

unquote new numbers, but those numbers are intertwined with 

the findings of Dr. Proctor's reports.  

This is what economists do.  This is exactly what 

Ms. Kucsma did with the original Proctor report.  She took 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDINGS

MJ

239

Dr. Proctor's findings and extrapolated figures for now 

into the future and now, yes, the Proctor reports will be 

precluded but I don't see the utility of Ms. Kucsma coming 

in and just opining for the sake of opining on numbers that 

she based on reports that's been precluded.  

I can't discount in any way the extent of the 

prejudice that nears to us in preparing our rebuttal to 

this defense, to this claim rather. 

THE COURT:  Thank you, Mr. Grillo.  Mr. Mills?  

MR. MILLS:  Judge, I'm familiar with the two cases 

that defense attorney sited.  The first case, it was 

determined that that witness would not be allowed to 

testify because there was new theory.

The whole theory was instead of this being related 

to the incident it was an aggravation.  That's a change in 

theory.  The second case that he sited was the same thing, 

an expert that had not been a radiologist that had not been 

exchanged at all who was coming in to talk about a new 

theory in the case.  

That is significant.  That is not what's happening 

here.  We're only talking about Kucsma so I'll talk about 

Ms. Kucsma.  We exchanged her appropriately, filed the 3101 

d.  She is an economist.  

She gives numbers.  If you look at her report, she 

talks about projected evaluations.  Her original report is 
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going to have her projected evaluations going back to 2019.  

There is no need to have projected evaluations for a time 

period that's already happened.  

So, we supplemented her report which I do in every 

single case before an economist comes in with the current 

date that we're in.  So, that the number she's testifying 

to is accurate which is what we want the jury to get 

accurate information.

So, the report that I sent over now has the 

projected evaluations starting in 2025 because it's 2025.  

There is no new sum and substance in her testimony, no new 

sum and substance in any theory that she has.  

She's simply pulling the economic numbers from 

today and using them inside of economic numbers from a 

couple of years ago.  I would expect that their expert is 

going to do the same thing and not come in and give 

projected evaluations for a time period that already 

passed.  

If they do change that and update it I'm not going 

to say, wait I'm surprised, why are they not using old 

numbers because there is nothing new about that testimony 

in sum and substance or in the basis that they're 

testifying which is the only reason why experts are 

precluded.  

If they're adding a new theory to a case and the 
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other side was not given adequate time to prepare for a new 

theory.  Updated economic figures is not a new theory.  

It's updated economic figures that make sense and should be 

anticipated.  

So, there is no reason why they should be 

precluded this report which is hard numbers not gathered 

from the plaintiff but hard numbers that economists have 

that their experts have that are available to them. 

THE COURT:  So, my question to you is where does 

the economist pull these number's from or where, what 

information do they extrapolate the numbers from?  

MR. MILLS:  Whatever she uses with her expertise 

from the economy.  They're projected figures based on the 

growth rate, based on just planned development with current 

figures.

She is noted adding any new sum and substance to 

her testimony. 

THE COURT:  Did she review any reports of doctors 

that we have previously discussed off the record would most 

likely be precluded?  

MR. MILLS:  There was a cost associated with that 

surgical procedure that she won't talk about.  It won't be 

on there because you ruled, Judge, that surgery won't come 

in so obviously costs associated with that won't come in. 

THE COURT:  What about Dr. Proctor's most recent 
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examination?  

MR. MILLS:  It has nothing to do with her 

testimony. 

THE COURT:  Did she review that you report in 

order to extrapolate her numbers?  

MR. MILLS:  No.  Not in order to -- that has 

nothing -- so, this is what I'm saying, Judge.  The medical 

records or anything else, his condition, anything, has 

nothing to do with her testimony.

She is an economist.  She predicts it or tells us 

the growth rate on what the numbers, the hard numbers are 

for the amount of money he lost since he can't work and 

then she foreshadows that based on the economic 

projections.

She's using things that are available to the 

defendants and their experts, not anything specific to this 

case.  So, the report is going to start at 2025 but we look 

at the projected evaluation because that's where we are and 

it will make no sense for me to put up projected 

evaluations from 2020 because that's passed already.

So, the report that I'm going to put in front of 

here is because she can't memorize projected evaluations 

for every year for the next four years. 

THE COURT:  The court will note for the record 

that the report has an implementation date of a future 
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date.  It's not even now. 

MR. MILLS:  That's how it works, Judge.  That's 

how it works. 

THE COURT:  The future date being February of 

2025.  So, are you saying that she never considers medical 

records and or cost future expenses, is that not part of 

her report?  

MR. MILLS:  Cost and future expenses is part of 

what she projects. 

THE COURT:  So how is she, where is she gleaming 

the information to get those expenses?  

MR. MILLS:  I don't understand the question. 

THE COURT:  Well, she's not a doctor, right?  

MR. MILLS:  No. 

THE COURT:  She is not going to know what medical 

expenses or future medical costs the plaintiff is going to 

have, she has to rely on something else, correct?  

MR. MILLS:  Well she relies on the condition of 

the plaintiff, the records that she reviewed. 

THE COURT:  From where, Mr. Mills, from medical 

records, right?

MR. MILLS:  From billings. 

THE COURT:  And the most recent report that you 

provided, did she rely on the report from Dr. Proctor from 

his examination on January 10th at all?  
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MR. MILLS:  No.  That's not reliance on that 

report, no.  What she did was talked about procedures and 

billing that the plaintiff received.  Now, Judge, you said 

that the procedure that he received on his back could not 

come in so she will not talk about the cost of that 

procedure.  She's only dealing with numbers. 

THE COURT:  Is that not reflected in her report?  

MR. GRILLO:  She hasn't submitted -- in the 

original report, yes.  Judge, if I may, I would hand to you 

it's unstapled.  This is 3101 d of Ms. Kucsma and I'll 

state for the record it's a rather comprehensive report 

from 2019 served on April 30th of 2019.  

It's about 70 pages but in this report there are 

multiple references starting on page 4 where she, to answer 

your question where did she get the information from, on 

page 4:

Sources employability and earning capacity 

evaluation on Kareem Davis prepared by Edmund Proctor dated 

May 21, 2018 pages 13 and 14.  On page 5 of Ms. Kucsma 

report -- 

THE COURT:  Hold on, Counsel, we don't have an 

issue with that report coming in, correct?  

MR. GRILLO:  No issue with this but what I'm 

saying is that I don't want to have a situation with Ms. 

Kucsma, I appreciate Mr. Mills wanting to cherry pick 
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certain parts of the testimony, I want to ask her about 

that and this but the entire basis of methodology, how do 

you arrive at these numbers.

Her findings in these updated reports or updated 

charts that he wants to use are basically tied into 

Proctor's January 10, 2025 report which is precluded 

coupled with the fact that in Proctor's report, he's basing 

his life care plan on surgeries that were performed on the 

plaintiff in 2022, um, by Dr. Katzman that's been 

precluded.  

So, it's, I don't want to turn it into a criminal 

thing but it's fruit of the poisonous tree.

MR. MILLS:  What?

THE COURT:  The other thing I want to mention is 

the report, I put report in quotations for the record, that 

I received and counsel if you want to look at it to make 

sure it's the same thing that you sent.

It's about maybe about 10 pages, 10 to 11 pages 

and all it has, it says implementation date February 1, 

2025.  It starts off with projected evaluation.  It has 

rehabilitation plan, case manager rehabilitation is another 

heading.

It then talks about various providers, ortho, pain 

management, X-rays, MRI.  It is essentially a list of 

charts, medication needed, it included I apologize, aids 
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for independent living, again, it's pages and pages of 

charts of numbers.  

There is nothing else attached to support where 

all of that comes from. 

MR. MILLS:  That's included in the original 3101 

d.  This is not new sum and substance.  It's an update of 

numbers.  Everything else is the same.

THE COURT:  If she reviewed additional information 

to update those numbers, that needs to be part of the 

report and the 3101 d exchange as well.  I don't know where 

she got these numbers.  She did not use just her -- 

MR. MILLS:  Cost of living numbers, Judge. 

THE COURT:  Okay.  Excuse me.  Some of them maybe 

cost of living.  I don't know. 

MR. MILLS:  So he can ask her on cross-examination 

or I can ask her.  There is no new change, no sum and 

substance change.  All we did is took the cost living from 

2019 and substitute it with the cost of living right now.

THE COURT:  I don't know that.  There was no new 

3101 d regarding this updated information. 

MR. MILLS:  There's nothing new to put in a 3101 

d. 

THE COURT:  We're done.  We are done.  I'm going 

to point out something.  You guys can be seated.  I'm going 

to point out something because now this is the Monday, 
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Wednesday, Thursday, this the 4th day we had of trial and 

everyday I told the jury a time to come here with the 

expectation we would get started close to that timeframe.

Right.  Monday, we had an issue in the morning so 

I said we'll do the afternoon.  From 2:30 to 3:30 we were 

in chambers discussing some scheduling issues which did not 

go well and any motions in limine.  

On Wednesday morning the same thing happened.  It 

was another motion in limine.  Yesterday morning I believe 

we were okay yesterday morning.  I don't have notes from 

yesterday morning but now we have this morning and again 

this is the essentially another motion in limine.  

Now, having said that, my part rules clearly say, 

on the first appearance in the part for trial any party 

intending to make motion in limine shall submit a brief 

written affirmation setting forth the nature of the 

application and any supporting statutory or case law.  

The affirmation in motion should be submitted via 

email and courtesy copies are appreciated.  We are now up 

to I lost count of how many motions in limine.  I have 

gotten no affirmations and I have gotten case law on the 

record which I thank you for but is not really helpful in 

terms of making decisions on the spot.  

So, from this moment forward with the exception of 

Proctor because that was raised before, there are no more 
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motions in limine.  They have all been waived.  Anything 

that's going to either come in or not come will be subject 

to objections made during testimony which will make this 

trial go even better than it has been going which is not 

good.  

So, I don't like to be ambushed just as much as I 

think either of the attorney's don't like to be ambushed 

and on December 17th when we were discussing this trial, I 

always ask about motions in limine.  

None of this came.  I understand some of it is a 

reflection of when things are being produced and that can't 

be helped but for all intensive purposes there were many 

things including again the first day where there were five 

different applications and then the second day was a 5-part 

application.  

I have it written down.  And then there was the 

second day regarding the location of the prior assault 

which we had discussed was never consented to, again, never 

came up as an actual motion in limine but we had to deal 

with it.  

So, further motions in limine are now waived and 

anything is the subject of objections during the testimony.  

Having said that, the doctors, I'm sorry, the economist 

most recent report is precluded and we will line the jury 

up and get started. 
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MR. MILLS:  We're asking for these numbers and put 

this document in front of her.  She can't memorize numbers. 

THE COURT:  Mr. Mills, you could do what you would 

like.  Anything further is subject to objection.  I will 

rule on the objection as it comes up and we'll continue 

with Mr. Davis' cross.  

Mr. Davis, please come and have a seat, thank you.

(Whereupon, the witness returned to the witness 

stand.) 

COURT OFFICER:  All rise Jury entering.

(Whereupon, the jury entered the courtroom and 

upon taking their respective seats, the following 

occurred:) 

THE COURT:  Good morning, ladies and gentlemen.  

How are you?  You could be seated.  I hope everyone had a 

good evening.  We're going to get started.  I apologize if 

it's a little warm in here.

We talked to whoever we needed to try to fix it.  

So, if you need the windows open a little bit let me know 

and we'll accommodate.  Okay.  I'm usually always cold so 

this is weird for me.

If it's too warm let me know.  We will fix it.  

Mr. Davis, you're still under oath and Mr. Grillo you can 

continue. 

MR. GRILLO:  Thank you, Your Honor.
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CROSS-EXAMINATION BY MR. GRILLO  

Q Good morning, Mr. Davis.  

A Good morning. 

Q Mr. Davis, can we agree, Sir, that prior to yesterday 

you always denied ever injuring your neck and back? 

MR. MILLS:  Objection, Judge. 

THE COURT:  Mr. Grillo rephrase the question. 

Q Mr. Davis, I think yesterday we talked about the fact 

you testified in a 50h Hearing initially which took place April 

4th of 2016, you remember that?

A Yes. 

Q Then you had a deposition on October 10th of 2018, 

correct? 

A I believe so. 

Q Then you had another deposition on September 18th of 

2023, correct? 

A Yes. 

Q We went through this yesterday, right, can we agree 

that prior to your testimony in this trial whether it was 

yesterday or the day before, prior to this week, you in those 

other times you testified you always denied ever injuring your 

neck and your back prior to your accident of December 3rd of 

2015? 

MR. MILLS:  Objection, Judge.  He read testimony 

from the deposition yesterday where he talked bout his neck 
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pain. 

MR. GRILLO:  Judge, if there is an objection 

that's fine. 

THE COURT:  There is an objection.  It is 

sustained.  Counsel, I believe I understand where you are 

going.  I just think you need to make the question a little 

clearer.  

MR. GRILLO:  Sorry, Your Honor?

THE COURT:  I believe I know where you're going.  

You need to make the question a little clearer. 

Q Prior to your testimony in trial here this week, Mr. 

Davis, can we agree that in the three times you testified during 

this litigation before trial you always denied injuring your 

neck and back prior to December 3rd of 2015? 

MR. MILLS:  Objection, Judge. 

THE COURT:  Overruled.  He can answer that 

question. 

A Not true. 

MR. GRILLO:  Okay.  Well, I'm going to go back to 

your deposition of October 10th of 2018.  I'm going to read 

you a question and answer as I did yesterday, okay.

THE WITNESS:  Okay.

MR. GRILLO:  This is questions by Mr. Kevin 

Bryant.  You were represented by your attorney at time Mr. 

Payne.  On page 131 Line 4?
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THE WITNESS:  Are you talking about the assault or 

the accident?  

THE COURT:  Mr. Davis, just wait for the question.

MR. GRILLO:  Question on Page 4, no let me 

withdraw this.  I rephrased it the wrong way.  I apologize.

Q We can agree that you talked about your assault, 

correct, at Rikers Island at that deposition, fair? 

A I can't remember but if he asked me about it I'm pretty 

sure I did talk about it. 

Q But we can agree, Sir, that whether you were asked at 

your deposition or not, you never told any of your treating 

doctors of being assaulted in Rikers Island, correct? 

A Correct. 

Q You actually hid from them your injuries, you never 

told any of your doctors who purportedly treated you for your 

injuries that you say you got in this accident, you never told 

them about your prior injures, correct?  

A Like I said yesterday, they said an accident.  They 

never said assault.  So, I'm wrong.  I admit I'm wrong for 

saying when they asked about an accident I was thinking about 

the car accident and I did say I was in an accident but as far 

as the assault, I never told the doctors that I was beat up on 

Rikers.  I left that behind me, sorry.

MR. GRILLO:  Move to strike as non-responsive.

Q Mr. Davis, I'm not asking you about what, why you said 
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what you said.  I believe what you're telling me now is that you 

think it was the doctor's obligation to find out from you -- 

MR. MILLS:  Objection, Judge.  He's summing up 

what he is saying.  The jury can decide that.  But I'm also 

going to ask if he's going to read -- 

THE COURT:  First of all you know you can't speak 

over each other.  

MR. GRILLO:  Sorry.  

THE COURT:  First of all there was a request to 

strike unresponsive testimony.  That is granted.  As to 

your objection, sustained, rephrase. 

Q Mr. Davis, regardless of whether the doctor asked you 

if you were in an accident, can we agree, Sir, as you sit here 

today, you never told your treating doctors who you went to see 

after December -- 

A Correct. 

Q After December? 

A Correct. 

Q After December 3rd of 2015, you didn't tell one doctor 

about your medical history regarding your neck or your back, 

fair statement? 

A False because I did mention the car accident. 

Q We're going to get to the car accident because the 

first time you mentioned the car accident was this week as well, 

correct? 
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A Wrong. 

Q Okay.  So, let go back to your deposition transcript, 

okay.  

A Okay. 

MR. GRILLO:  Reading from Page 130.  This is 

October 10th of 2018, same lawyer is Mr. Bryant from my 

office.  Mr. Payne from Zaremba Brown firm at the time.  

This is Page 130 Line 21:  

Question:  Before the date, the day of the 

incident that happened on December 3rd of 2015 other than 

what happened in Rikers did you ever sustain any prior 

injuries to your neck or your back.

Answer:  No.  

Q Do you remember being asked that question, giving that 

answer at your deposition under oath on October 10th of 2018? 

A I don't remember but if that what it says. 

MR. MILLS:  Judge, for completion it talks about 

the car accident. 

THE COURT:  Mr. Mills, you could do that on 

redirect. 

MR. MILLS:  He can't mislead the jury.

THE COURT:  You can do that on redirect.  You can 

do that on redirect. 

MR. GRILLO:  Judge, I'm not misleading the -- 

THE COURT:  I have told you to move on.  I 
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explained to Mr. Mills if he needs to clarify he could do 

it on redirect and you guys choose to continue so.

MR. GRILLO:  Now, Page 131, Line 4.

Question:  Were you involved in any accidents 

where you injured your neck or back.

Answer:  No.  

Q Do you remember giving, being asked that question and 

giving that answer? 

A If that's what it says that's what I said. 

Q So, that's what you said you said it under oath, right? 

A I said it. 

MR. MILLS:  I have the same objection, Judge. 

THE COURT:  So noted. 

Q Now, that deposition on October 10th of 2018 you said 

it took like 7 hours, right? 

A I was there from in the morning until the courts was 

closed.  That's a full day. 

Q You were there and you answered questions; do you 

remember being asked a series of questions about prior accidents 

in 2003, in 2011 where you injured your neck and back, do you 

remember Mr. Bryant asking you that?

A Which one we talking about the 7-hour one or 4-hour 

one?  

Q The 7-hour one 2018?

A I can't recall but if you have it there it must be what 
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I said. 

Q Well, no because you were asked about your prior neck 

and back injuries and you said the same thing you just said now, 

you couldn't recall, you said you couldn't recall? 

A 2002 was a long time ago, I'm sorry. 

Q No, I understand that but Mr. Bryant actually have 

records from your accident in 2003 and you said you didn't 

recall then; you remember him showing you those records? 

A He didn't have that in 2018.  He had that in the last 

deposition in 2023. 

Q Okay.  And with respect to that you still didn't know?  

A Absolutely false. 

Q Okay.  And with respect to that you said you couldn't 

recall and as a matter of fact the first time you said you were 

involved in an accident in 2003, in 2011 was then you testified 

in court this week, fair statement? 

A False. 

Q Okay.  We'll get to that.  Now, at the time of your 

last deposition you had three kids, correct? 

A Yes. 

Q So, now not to get too personal you have a new baby, 

correct? 

A What do you mean a new baby?  

Q You have a fourth child now? 

A I have four children. 
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Q And how old is the youngest? 

A 14. 

Q With respect to, do you have a two-month-old? 

A No. 

Q My grandchild turned two months.  I have two 

grandchildren? 

MR. GRILLO:  I want to make sure because there's 

something in the report that said otherwise.  Okay.  Now -- 

THE WITNESS:  That's one of the father's.  He just 

became a father on December first, my son in the back right 

there.  

Q Okay.  Since -- now, backing up for a second.  With 

respect to not telling your own doctors about your medical 

history, can we agree, Sir, that you were actually examined by 

two doctors that my client the New York City Housing Authority 

hired to examine you, you remember that? 

A It must have been a long time ago because I don't 

remember. 

Q Okay.  I'll tell you, Sir, unless your Counsel 

disagrees, you were examined by an board certified orthopedist 

by the name of Edward Toriello T-O-R-I-E-L-L-O; do you remember 

that name at all? 

A No.  I know I had to see a doctor though.  When was it, 

I can't remember. 

Q I can tell you that you were examined by Dr. Toriello 
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in 2018 and then he saw you again in 2023, two times he saw you? 

A Okay. 

Q Do you remember that? 

A Yes.  I remember the, um, said 2018 was the first one?  

Q 2018 and 2023? 

A I remember coming to New York in 2023.  I remember 

that. 

Q Now, with respect to Dr. Toriello, he saw you twice; do 

you recall not telling him about your medical history as well? 

A I was told by my lawyers not to discuss anything, just 

do the exam and I did exactly what they told me to do. 

Q So, Dr. Toriello did ask you, tell me about your 

medical history and you told him, my lawyer said I can't tell 

you about that?  

A That's exactly what I told him. 

Q Okay.  And similarly with Dr. Foyer he is a 

neurologist, board certified neurologist who examined you; he 

saw you in 2018 and he saw you in 2023, he performed a physical 

examination of you, you remember that? 

A The 23 one I remember, yes. 

Q And he too asked you about your medical history, 

correct? 

A Yes. 

Q And you told him the same thing that you can't talk 

about the medical history because your lawyers instructed you 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION-PLAINTIFF-DAVIS/GRILLO

MJ

259

not to tell them about your medical history, correct? 

A Correct. 

Q And it's important, is it not to you, Mr. Davis, that 

we don't talk about your medical history because that -- 

MR. MILLS:  Objection, Judge. 

THE COURT:  Let him finish Counsel. 

MR. MILLS:  It's like foreshadowing I guess. 

THE COURT:  I don't know what he's going to say.

Q It's important to you, Mr. Davis, is it not, that this 

jury not hear about your medical history?  

MR. MILLS:  Objection, Judge. 

Q Because that would impact -- 

MR. MILLS:  Objection, Judge. 

THE COURT:  I heard your objection.  Again, I'm 

waiting for him to finish the question.  He has a right to 

ask the question. 

MR. GRILLO:  I'm going to ask it again and I ask 

for the objection to be made at the end of the question.  

MR. MILLS:  He's trying to make a speech clouded 

in a question that he knows is not proper. 

THE COURT:  I don't want this stuff on the record.  

I said that.  I'm noting your objection.  I'm letting him 

finish the question.  I don't know what the question is.  

Continue.

Q Mr. Davis, to recap -- 
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MR. MILLS:  Objection, Judge, to recap, that's not 

a question. 

MR. GRILLO:  I was trying get back to my train of 

thought.  

THE COURT:  Just ask your question Mr. Grillo.  

Q Mr. Davis, you saw two doctors, Dr. Toriello and Dr. 

Foyer who were hired in the defense of this case to examine you 

in 2018 and 2023, correct? 

A Correct. 

Q And in both instances when you were examined by them 

they interviewed you, yes? 

A Yes. 

Q And both instances when they interviewed you the four 

times, two times each, ever time you saw them they asked you 

about your history and you refused to tell them about your 

medical history under the advice of your attorney, correct? 

A Correct. 

Q All right.  And the reason why you did that, can we 

agree, Sir, is because you don't want a jury to know about your 

prior medical history, correct?

MR. MILLS:  Objection.

A No.  I was doing what my lawyer told me to do. 

THE COURT:  Mr. Davis, if there's an objection let 

me rule on that objection.  Thank you.  Mr. Mills, what is 

the basis of your objection to that question?  
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MR. MILLS:  That it's improper because Mr. Davis 

was there for a physical examination and not a deposition 

and to get into the legal aspects -- 

THE COURT:  That's not a basis for an objection.  

You know the basis for objections.  That is not one of 

them.  

MR. MILLS:  It's an improper question.

THE COURT:  How so?  

MR. MILLS:  For that basis because he's asking for 

a legal conclusion. 

THE COURT:  Your objection is overruled.  You may 

answer the question, Mr. Davis. 

A I was following my lawyer's instructions and I refused 

to tell them.  I can't. 

Q Mr. Davis, let's be straight and let's talk about this.  

Your theory of your case and if I'm wrong tell me.  Your entire 

theory of your case is you were a bad guy many years ago, fair? 

A You proved that. 

Q I'm not proving anything? 

A You did do that. 

MR. GRILLO:  No. No. No --

THE COURT:  Mr. Grillo.

THE WITNESS:  You proved that when I was 16. 

THE COURT:  Mr. Grillo, as you know Mr. Davis is 

the client and a layperson.  He doesn't necessarily have a 
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theory so rephrase your question. 

Q Okay.  Mr. Davis, you had a bad background growing up, 

fair?  

A Correct. 

MR. MILLS:  Objection, Judge.  What's the 

relevance of this, it's irrelevant.  That's my objection.  

This has nothing to do with the injuries his background 

going back there.  We spent so much time on this.  It's 

irrelevant. 

THE COURT:  Sustained and relevance is a good 

objection, Mr. Mills.  I'll take that. 

Q Your case is centered on the fact that you are a 

working man who got injured on a job site on December 3rd of 

2015, correct? 

A Correct. 

Q That you had no prior injuries to your neck or your 

back? 

MR. MILLS:  Objection, Judge.  It's a misstatement 

of the evidence.  He had, there was nothing impacting him 

at that time.  

MR. GRILLO:  He can ask on redirect. 

MR. MILLS:  You can't make stuff up. 

THE COURT:  Overruled.  Again, you can clarify on 

redirect.  Stop talking over each other or your record will 

be muddled.  
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Q December 3rd, your claims, are they not, your claims in 

this case are that you suffered injury, permanent injury, 

permanent disabling injuries as a result of the accident of 

December 3rd of 2015, correct? 

A Correct. 

Q However and it also your testimony, Sir, that nothing 

from your past, your injuries, not about any kind of criminal 

past, nothing from your past, prior to neck injuries, prior back 

injuries, none of that is related to the medical treatment that 

you purportedly are having now, correct? 

A I don't understand the question. 

Q Okay.  You're saying, are not, Sir, that all of your, 

all of your injuries were the result of an accident of December 

3rd of 2015, fair?

A All the pain I'm suffering now, yes. 

Q Okay.  Your testimony was that this neck surgery that 

you had when they put a table in your neck was your testimony, 

correct, you are saying that is related to the, was necessary 

because of what happened to you on December 3rd of 2015, 

correct? 

A I was struck by a heavy object, yes. 

Q But that what you're saying? 

A Yes. 

Q Similar with the left shoulder pain?  

A Yes. 
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Q But you are saying nothing in your past, you had no 

prior injuries to your neck, correct? 

A I told you I was in a car accident before.  I did say 

that.  I told the doctors that.  I didn't mention the assault.  

I'm wrong for that. 

Q You didn't tell anybody, not one of your treat -- Dr. 

Katz your treating surgeon he knows nothing about the prior car 

accident that you talked about this week for the first time? 

A Did you look at the form that when it say were you 

previously in an accident I did mark yes. 

Q We'll get to that.  The surgery on your neck, it was 

recommended for you a year before your accident, correct? 

A Say that again. 

Q The surgery that you had in your neck was recommended 

by Dr. Angal Shah S-H-A-H at Bellevue Hospital in December of 

2014, yes? 

A Oh, when I was incarcerated?  I don't know when he 

recommended but he did. 

Q We talked about this yesterday? 

A I can't remember I'm sorry.  If its there, yes. 

Q I'm talking about your physical history, the fact that 

were you, did you not have preexisting back problems and neck 

problems before your accident on December 3, 2015, yes or no? 

A I'm saying I was assaulted and I did have, yes, I was 

hurt, yes. 
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Q And before the assault, before the assault you had 

issues with your neck and back from car accidents, correct? 

A Yes. 

Q And you testified you didn't tell any of the doctors 

about that either? 

A About what?  

Q Your prior car accident? 

A I did tell the doctors that.  I told Dr. Lattuga and I 

told the, filled out the form I was in a previous accident, I 

did.  You have it there and you know you have it.  You have it 

there. 

Q Not Dr. Lattuga, I'm asking about Dr. Katz, the guy who 

did the surgery not Dr. Lattuga.  I'm asking about the guy who 

did the surgery on you, the guy who performed surgery on your 

neck and who performed surgery on your shoulder; you didn't tell 

him any of this, fair? 

A If that's what you have that's what you have. 

Q It's not what I have.  It's what you remember? 

A I can't remember.  If that's what you have that's what 

you have.  I'm not fighting with you.

Q I'm not fighting with you either.  Can we agree, Sir, 

that before this litigation that you brought on, you had never 

treated with Dr. Vlattas V-L-A-T-T-A-S before? 

A Yes.  Correct.  I did treat -- you are saying before 

this accident or after?  
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Q Before the accident? 

A I know who Dr. Vlattas is I treated with Dr. Vlattas. 

Q Did you treat with him before the accident of December 

3, 2015? 

A No. 

Q Did you treat with Dr. Katz, Victor Katz before the 

accident of December 3rd of 2015? 

A No. 

Q Did you treat with doctor Andrew Moreover (ph) before 

the accident of December 3rd of 2015? 

A No. 

Q And you just mentioned Dr. Lattuga; did you treat with 

him at all before the accident December 3rd of 2015? 

A No. 

Q How about Dr. Gillman? 

A I think Gillman was from Sediq (ph) office, I'm not 

sure. 

Q None of these doctors that treated you here treated you 

before your accident of December 3rd of 2015, correct? 

A Correct. 

Q Okay.  Now, oh, by the way before I forget, have you 

ever spoken to an economic expert that was retained by your 

attorney's in this case by the name of Kristen Kucsma, 

K-U-C-S-M-A? 

A I can't remember.  I seen a lot of people over the 
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years.  So, if you could try to phrase it where we was at or 

something. 

THE COURT:  Mr. Davis, I can't remember is a 

perfectly good answer. 

A I can't remember. 

Q You have spoken -- well, I withdraw that question okay.  

Now, I would like to talk to you a little bit about the 

accidents from 2000 -- well, before we get to that.  Let's talk 

a little about this current residence, okay.  You live in 

Kissimmee, Florida right now? 

A Yes. 

Q That a home, you live in a home that's owned by you and 

your wife? 

A Yes. 

Q And you purchased that home back in 2017, correct? 

A My wife purchased it, yes. 

Q Your wife purchased it, okay.  And purchase price, do 

you know how much it was?  

A At that time I believe -- 

MR. MILLS:  Objection, Judge, relevance, what's 

the relevance of the cost of his home.

MR. GRILLO:  No.  I want to see if he got any 

other sources of income that's where I'm going.

THE COURT:  Sustained.  Sustained. 

Q Mr. Davis, your wife currently works for TD Bank, 
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correct? 

A Yes. 

Q When you moved down to Florida you had a Ford 

Expedition and Audi, correct? 

MR. MILLS:  Objection, Judge. 

THE COURT:  Counsel. 

MR. GRILLO:  I think it goes to relevance with 

respect to I want to identify it with respect to 

surveillance as well, Your Honor, to lay a foundation for 

that. 

THE COURT:  Subject to connection I'll allow it. 

Q What cars do you currently own now? 

A What cars do I own?  

Q You and or your wife that's who lives in the house with 

you, correct? 

A Yes. 

Q What cars do you own? 

A 2013 range rover worth $5,000. 

Q I didn't ask you what -- I didn't ask you what its 

worth.  I'm -- 

A A 2013 Range Rover. 

Q What else? 

A My wife owns a 2015 Jaguar. 

Q How about a Tesla? 

A No one owns a Tesla.  The surveillance that followed me 
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that day, I was in that car with my neighbor. 

THE COURT:  Mr. Davis, there's no question so 

there should be no answer. 

THE WITNESS:  I'm sorry, Your Honor.

Q Just trying to determine which vehicles you have there. 

A That was my neighbor's car. 

Q You haven't worked since 2015, correct? 

A Correct. 

Q Now, you made multiple trips, have you not, since the 

date of your surgery? 

A Yes. 

Q As a matter of fact you travelled up to New York for 

the trial, correct? 

A Correct. 

Q And you came here in December? 

A Correct. 

Q And you're here now? 

A Correct. 

Q Have you gone back and forth since December and now? 

A Gone back and forth where?  

Q Florida or have you stayed up here exclusively since 

December? 

A I have been here. 

Q Where have you been staying? 

A Over there with my father.  I was with him. 
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Q Now, as far as travelling, you also travelled to the 

Caribbean following your surgery, correct? 

A Yes. 

Q Where did you go, how long did you go for? 

A You said following my surgery?  I can't remember when I 

went.  You know I went on a cruise when your partner asked me 

questions I told him I was on a cruise. 

Q You don't remember what year you went on the cruise, 

correct? 

A You could tell me you have it there. 

THE COURT:  Mr. Davis, again, that's not how this 

works.  If you don't remember that's a perfectly good 

answer. 

A I don't recall. 

Q Okay.  In addition to travelling to New York, 

travelling to the Caribbean you've been to the Dominican 

Republic as well, have you not? 

A Correct. 

Q That was beyond the cruise.  When did you do that?  

A I been there.  I can't remember what year it was.  I 

mean you have it there.  

MR. GRILLO:  Move to strike as non-responsive. 

THE COURT:  So stricken.  Once again because 

apparently, guys, stop.  I don't know and I have had this 

conversation outside the jury and now I feel it's necessary 
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to do it in the presence of the jury.

I have given specific directions many, many times 

over.  I don't understand why there's a problem with 

following them.  Answer the questions that are asked.  If 

you don't know or you don't recall, those are perfectly 

good answers.

The attorney will just accordingly.  This is not a 

conversation with the attorney.  That is not how this 

works.  Question and answer.  Continue Mr. Grillo.

MR. GRILLO:  Thank you, Your Honor.  Can I have 

the last question and answer read back, sorry.

(Whereupon, the requested portion of the record 

was read back.) 

Q You don't remember when you went to the Dominican 

Republic? 

A I don't remember the date. 

Q It after you had your surgery, correct? 

A Yes. 

Q Okay.  Have you travelled to Las Vegas as well? 

A Yes. 

Q When did you go to Las Vegas? 

A My wife took me there for my 40th birthday.

Q So that was what year, 2018? 

A I'm 46 now so. 

Q You were born in 1978?  
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A Yes. 

Q Can we agree it was in, sometime in 2018? 

A Yeah.  You do the math.  I can't think that quick but 

yes, it was, I was 40.  I know I was there on my 40th birthday. 

Q I want to the make sure all of these trips you took to 

the Caribbean, on the cruise, to the Dominican, Republic, back 

and forth to New York, to Las Vegas for the 40th birthday, these 

were all done after you had this surgery on your neck and after 

you had the surgery on your shoulder, correct? 

A You have the dates there so. 

THE COURT:  Mr. Davis, again, no. 

A Say correct, Your Honor, correct.  I don't remember 

exactly when they happened so that's why I don't want to say yes 

to something I don't remember.  I don't remember. 

THE COURT:  When was the surgery again?

MR. GRILLO:  With respect to the specifics on the 

shoulder was 2016 in March of 2016 and the fusion was in 

2017 I think February of 2017.  I can give the exact date.  

THE COURT:  No, that's fine.  

(Whereupon, Senior Court Reporter Victoria Bifulco 

began recording the following proceedings:)
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THE COURT:  That's fine.  

Mr. Davis, did all of these trips occur after 

2016 as well as 2017?  

THE WITNESS:  I know when I talked to the 

investigator -- 

THE COURT:  Yes or no. 

THE WITNESS:  I don't know, your Honor.  I'm 

sorry. 

MR. GRILLO:  I am going to state and hope that 

from Mr. Mills will agree your shoulder surgery was 

searched by Dr. Katz in March of 2016 okay. 

A Yes. 

Q And your fusion surgery on your neck was on February 

1, 2017, if that gives you some reference point.  

A Okay. 

Q I am not making it -- I am not trying to trick you, 

sir.  

A If it's here. 

Q I am just reading, and my colleague confirmed me as 

well.  

Can we agree if you went to Vegas in 2018, that would 

have been after your two surgeries? 

A Correct. 

Q How long were you in Las Vegas for? 

A I think we was there for three days, I think. 
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Q And you flew out there from Florida or from New York? 

A We flew out there from Florida. 

Q Okay.  And how long was the flight? 

A I think it's a four hour flight. 

Q Could it have been a little longer maybe? 

A I'm not sure. 

Q And then you flew back as well, correct? 

A Correct. 

Q You didn't have any special accommodations on the 

plane; you weren't wearing your back brace, right, when you 

went out to Vegas? 

A I wasn't wearing my back brace?  I don't think so. 

Q As far as flying up to New York, since the date of 

your car -- how often do you come back to New York?  

You are here obviously from December.  That's one 

trip.  

A Yeah. 

Q And how long were you traveling from New York to 

Florida? 

A I don't want to guess. 

You have the date, but I traveled back and forth. 

THE COURT:  Once again, Mr. Davis, that's not 

how it works.  

I could do this all day. 

A I can't remember. 
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Q Could you estimate -- let's just talk -- this is 

January of '25.  Forget about this year.  The year just 

started and you are obviously here.  

Can you estimate in the year preceding, 2024, how 

many times have you traveled back and forth to New York from 

Florida? 

A From last year alone?  

Q Yeah.  I'll take it back.  Yeah.  

A I don't know. 

Q More than two times? 

A I believe it was more than two times. 

Q More than five times? 

A I don't believe it was more than five times. 

Q Can we agree sometime between two and five times.  

Somewhere between two and five times.  I want to be fair with 

the question.  

A For last year, 2024?  

Q Yes, sir.  It could have been around -- yeah.  

You said between two and five?

A Yes. 

Q No, no.  I am just following you.  You said it was 

more than two.  

A Then I -- 

Q Let me finish.  I'm sorry.  Then I said was it more 

than five and you said, no, it wasn't more than five, so I 
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said somewhere from two to five -- 

MR. MILLS:  Objection, Judge.  That's not a 

question.  

I understand that -- 

MR. GRILLO:  He said he didn't understand.  I 

was trying to give context. 

THE COURT:  Overruled. 

Q Do you follow me, Mr. Davis, what I am trying to get 

at?  

If you don't, I can explain it.  

A I traveled back and forth. 

Q I'm trying to find out how often you travel back and 

forth.  That's all.  

A I can't remember everything -- for the whole year, I 

can't remember.  But if you have it there, just tell me. 

Q How about the year before, 2023?  Continuous flying 

back and forth to New York, yes or no? 

A Yes.  I have flew back and forth, yes. 

Q What was the purpose of coming back and forth? 

A Family or this case. 

Q Family or this case.  

When you say, this case, what you do you mean this 

case? 

A Either I came for family or I came because I had to 

see your examine doctor or -- 
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Q And you had to see some other doctors as well, 

correct?

A Yes.  

Q You had to see Dr. Merola? 

A Yes. 

Q Dr. Lattuga? 

A Yes. 

Q So can we agree, sir, that you have flown back and 

forth from Florida multiple times in 2024, 2023, and 2022, 

fair? 

A Yes. 

Q Okay.  And similarly, 2021, fair statement? 

A Yes. 

Q But you can't tell us how many times that number is? 

A Yes. 

Q Okay.  How about in 2020?  Same? 

A 2020.  I can't recall. 

Q It's over four years ago, I get it, but can we agree, 

sir, that at least as of 2018 your surgeries were done, 

correct? 

A Yes. 

Q And you were able to fly back and forth to New York 

in 2018 multiple times in a year without restriction; is that 

fair? 

A But I left in 2018. 
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Q Okay.  

A I left Florida in October of 2018. 

Q I used the surgery as the jump off date.  My 

apologies.  I will rephrase it.  

Putting 2018 aside, about what month did you move 

down there if you remember? 

A October, 2018. 

Q So we'll put 2018 aside as well.  

So can we agree, sir, from the year 2019 through 

2024, you have traveled back and forth to New York from 

Florida multiple times per year without restriction; fair 

statement? 

A What do you mean without restriction?  

Q Without any restriction.  You didn't have anybody 

helping you on the plane.  You didn't have any -- your back 

braces on.  

A If you look at my flights, I always go disability 

when they tell disability to come on, and I always have my 

back brace on.  You can look at that. 

Q Okay.  Well, as far as restrictions, when you say you 

are disabled -- 

A My wife books my flights.  I am not really good with 

that.  But she didn't book it disabled.  When I am there and 

they see you, they say military and disabled, come on. 

Q So you get on the plane first? 
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A Yes. 

Q But with that said, nobody accompanied you and 

assisted you on the plane, correct?  You did this all on your 

own? 

A Yes. 

Q So similarly now with respect to living in Florida, 

you said that there was surveillance done on you, that people 

followed you around, correct? 

A In a Tesla.  I was in a Tesla with my neighbor that 

day, so yes. 

Q Have you seen this surveillance that was taken of 

you? 

A Yes.  Not all of it, but I have seen some. 

Q Now, when you say not all of it, what do you mean by 

that? 

A There is some that I haven't seen.  I know there has 

been a lot.  They have been harassing my family for all this 

time. 

Q Okay.  When you say people are harassing your family, 

that's your -- 

A You follow my wife at work.  That's harassing my 

family. 

Q Okay.  Now, have you seen yourself in the videos, sir 

yes or no?  

Do you need a break? 
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A Yes. 

MR. GRILLO:  Okay, Judge.  

With the Court's permission, we'll take a break. 

THE COURT:  With the Court's permission, Mr. 

Davis, we will take a break.  

Thank you.  Five minutes.  

MR. GRILLO:  Thank you.  

(Whereupon, at this time, a brief recess was 

taken.) 

THE COURT OFFICER:  All rise.  The jury is 

exiting.  

(Whereupon, at this time, the jury exits the 

courtroom.) 

THE COURT:  All right.  Five minutes.  

(Whereupon, at this time, the witness exits the 

stand.)

(Whereupon, at this time, a brief recess was 

taken.) 

THE COURT OFFICER:  Ready for the jury, your 

Honor?  

THE COURT:  Thank you.  

THE COURT OFFICER:  All rise.  The jury is 

entering.  

(Whereupon, at this time, the jury enters the 

courtroom.) 
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THE COURT:  Thank you.  Please be seated.  

Mr. Grillo, you may continue. 

MR. GRILLO:  Thank you.

CONTINUED CROSS EXAMINATION 

BY MR. GRILLO: 

Q Mr. Davis, we left off on the surveillance but before 

we go any further, we talked about the places you traveled.  

You also traveled to Jamaica following your surgery, 

correct

A Yes. 

Q So Jamaica the island.  Obviously we are in Jamaica, 

Queens.  

I am not trying to be cute, but you travelled 

internationally to Jamaica as well following your surgery, 

correct? 

A Yes. 

Q Now, you said you saw some videos of yourself.  You 

said maybe you didn't see all of them.  

Did you happen to see a video or videos taken of you 

in November of 2024? 

A I seen videos of November of 2024?  

Q Yeah.  

A I don't think I seen it. 

Q Okay.  Can we agree, sir, that you look a lot 

different in the videos physically than you do here today; is 
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that a fair statement? 

A I don't know.  

Q Okay.  

MR. GRILLO:  With the Court's permission, I 

would like to -- I have it on a laptop.  

I would like to have Mr. Davis shown the video 

from November of 2024 and ask him if he recognizes 

himself in the video. 

THE COURT:  Okay. 

MR. GRILLO:  We have it on laptop.  We are going 

to premark it.  

I'll have it on a thumb drive as an exhibit to 

enter, your Honor. 

THE COURT:  Can you just show him from the 

laptop?  

MR. FEMIA:  I can show him from the laptop, 

Judge. 

THE COURT:  Are we expecting to have it on the 

T.V.?  

MR. GRILLO:  I would like -- I would like to see 

it as well, just so I can question him about it. 

THE COURT:  Okay.  

Mr. Femia, the HDMI is on the left side.  You 

have to have an adapter.  

(Whereupon, at this time, a discussion was held 
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off the record.) 

Q Mr. Davis, I am going to show you a series of videos 

taken in November of 2024.  This one is Monday, November 4 of 

2024, 7:24 a.m. 

Do you see that, sir? 

A Yes. 

Q And you recognize the vehicle that is depicted in the 

video? 

A Yes. 

Q And do you recognize the gentleman -- 

MR. GRILLO:  Rich, can you pause that?  

Just back up for one second.  Sorry.  If you 

can. 

A Yes. 

MR. GRILLO:  I am asking Mr. Femia.  

Q Mr. Davis, I am going to show you that video at 7:25 

a.m. 

Do you recognize what is shown in that video? 

A Yes. 

Q What is that? 

A That's me and my wife. 

Q And is that the Range Rover that you own? 

A Yes. 

Q And is that in front of your house? 

A Yes. 
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Q Okay.  Does that fairly and accurately depict what 

you looked like on Monday, November 4, 2024? 

A 7:00 a.m., yes. 

Q 7:25 a.m., yes, sir? 

A Yes. 

MR. GRILLO:  You can play it, Rich.  

Q Okay.  That's the end of that video.  

I am going to show you the rest of the videos from 

November.  

Now, Mr. Davis -- 

MR. GRILLO:  Can we make it bigger?  

With the Court's permission, I want to get 

closer.  I just want to get the date. 

Q Mr. Davis, showing you the video now that's dated 

November 10 of 2024 at approximately 9:55 a.m., do you 

recognize the gentleman in the blue shirt? 

A Yes. 

Q Who is that? 

A That's me. 

Q Okay.  And is that -- 

MR. GRILLO:  Freeze it for a second.  Sorry.  

Q And as far as that Tesla at 9:55 a.m., whose Tesla is 

that? 

A My neighbor's Tesla. 

Q And that's at 9:56 a.m., so did you go to the 
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shopping center with your neighbor? 

A Yes. 

Q Got it.  Okay.  Go ahead.  

MR. GRILLO:  Could we just pause for a second?  

Q Mr. Davis, I ask you to look at this freeze-frame 

right now.  It's 9:59 a.m. on November 10 of 2024.  

Tell us who is depicted in that? 

A That's me and my wife. 

Q And where are you? 

A I am standing right there. 

Q In a grocery store? 

A Yes. 

MR. GRILLO:  Okay.  Can we go forward?

Just freeze it for a second.  

Q Mr. Davis, we played it a little further because he 

is obstructed now.  

Mr. Davis, is that you in the video with, I believe, 

paper towels and toilet paper under your arms? 

A Yes. 

Q It is Sunday, November 10 at around 10:02 a.m.?  

A Yes, that's me. 

Q You are carrying something in your hand.  

Do you know what that is? 

A I see it's paper towels.  It looks like bread.

And that's my neighbor.  That's his car.  Guy right 
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there.  He is showing us his new Tesla.  That's why he got in 

the back seat. 

Q So he got in the back seat? 

A But that's his car. 

Q And your wife is driving the Tesla? 

A Because he has auto pilot. 

Q I am not asking you why.  

I am just asking you, your wife is driving the Tesla 

and your neighbor is in the back seat, correct? 

A She is not driving. 

Q Who is driving? 

A The car is driving itself. 

Q Is she in the driver's seat? 

A Yes. 

Q You are in the front passenger seat? 

A Yes. 

Q And your neighbor is back in the passenger seat? 

A Yes.  Controlling it from his phone. 

Q Now, is that the Tesla back at your home? 

A That's not my home.  My home is the next one. 

Q Okay.  So that's where -- 

A That's my neighbor's house.  That's where the Tesla 

went. 

Q I am just trying to get some foundation for the?  I'm 

not trying to say what it is or it isn't.  
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Is that you, sir, standing behind the Tesla with the 

bag?  

A Yes. 

Q Who is depicted there, Mr. Davis? 

A That's my neighbor, me and my wife. 

Q And the one in the jeans, is that your neighbor?  

A Yes, that's my neighbor.  That's the one that just 

got in the back seat. 

Q Okay.    

MR. GRILLO:  Go ahead.

If we could just freeze it. 

Q Mr. Davis, this is further video taken on Sunday, 

November 10, 2024, at 12:42 p.m. 

Do you see the Range Rover in the street? 

A Yes. 

MR. GRILLO:  Go forward.  

Q Who is driving that Range Rover?  Can you see? 

A That's me. 

Q I'm sorry? 

A That's me. 

Q Okay. 

MR. GRILLO:  Now, just freeze it for a second.  

Showing the portion of the video 12:25 p.m. 

taken on Sunday, November 10, 2024.  

I would ask you, Mr. Femia, to play that as 
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well.  

Q Is that your vehicle, sir? 

A Yes.  

MR. GRILLO:  Can we stop for a second?  

Q Mr. Davis, do you have a recollection where you were, 

what that facility is? 

A That's a storage facility. 

Q Storage facility near your home? 

A Yes. 

Q How far from your home is that storage facility? 

A Probably, I think, like, two blocks.

Q Two blocks. 

MR. GRILLO:  Go ahead, Mr. Femia.  

Mr. Femia, just freeze it.  Back it up just a 

tad, or play it forward.  

That's fine.  Sorry. 

Q Mr. Davis, who is that in gray shirt? 

A That's me. 

Q That's you? 

A Yes. 

Q And is that you going into your Range Rover? 

A Yes. 

MR. GRILLO:  Okay.  Go ahead.  

Q And what are you carrying in your hands there, Mr. 

Davis?  
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A A picture frame. 

Q Okay.  And that's in your left arm, correct? 

A Yes. 

MR. GRILLO:  Can you freeze for one second, 

please?  

Q Who is the gentleman to your left with your hat? 

A That's my son, Kendrell. 

Q That's your son, Kendrell? 

A Yes. 

Q Okay.  

MR. GRILLO:  Go ahead.  

Just freeze it for a second.  

Q Mr. Davis, I ask you to take a look at the video now 

which I believe it -- I can't see it because of the tool bar 

there? 

MR. FEMIA:  Sunday, November 10 at 1:00 p.m. 

2024. 

MR. GRILLO:  Thank you. 

Q That is you and your son again in the rear of the 

Range Rover, correct? 

A Yes.  This is the first time I am seeing this too. 

Q Okay.  

MR. GRILLO:  Just stop for one second.  

Q Mr. Davis, what were you doing if you have a 

recollection in the back of your car at that time after you 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

K. Davis - Plaintiff - Cross

vab

290

walked out of the storage facility?  Were you putting 

something in your truck, if you recall? 

A You could play it, and I could see exactly if you 

play it. 

Q Of course, sure.  I didn't know if you had an 

independent recollection.  

You are bending over and picking up something in the 

big cardboard box? 

A Yes. 

Q What is that? 

A That's my daughter's -- my wife got my daughter a 

headboard. 

Q Okay.  You drove there on your own, and your son took 

a separate vehicle, correct? 

A I don't know.  He wasn't in the car with me.  

Q I don't believe so, sir.  I believe he is in this 

black vehicle, if I am not mistaken.  

MR. GRILLO:  Can we just freeze it?  

Time?  

MR. FEMIA:  1:09. 

MR. GRILLO:  Let's go back to the end.  

I think you went to the front. 

MR. FEMIA:  I know, because it's the end of this 

part. 

MR. GRILLO:  Please pause it. 
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Q Can we agree the video ends at 1:09 p.m., and that's 

back in your driveway with the Range Rover, correct? 

A Correct. 

Q All right.  Now, do these videos from November of 

2024 fairly and accurately depict what you looked like in 

November of 2024, yes or no? 

A Yes. 

MR. GRILLO:  Your Honor, I would seek their 

introduction into evidence as Defendants' Exhibit, I 

think, F. 

THE COURT:  G.  

MR. MILLS:  No objection, Judge.  

Let's show them to the jury. 

THE COURT:  Okay.  

Without objection, these are admitted as 

Defendants' G.  

(Whereupon, at this time, Defendants' Exhibit G 

was marked into evidence.) 

MR. GRILLO:  How many minutes is that one?  

MR. FEMIA:  The first one is much shorter. 

THE COURT:  How many videos in total is it?  

MR. GRILLO:  I think it's three snips, but I'm 

not sure if lengthwise -- do you want to do it after 

lunch or -- 

THE COURT:  Do it now.  You have time.  
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If he -- 

MR. FEMIA:  It's 40 seconds.  

MR. GRILLO:  I think the last video is the 

longer one. 

MR. FEMIA:  The last video that we just showed 

is six minutes.  

Let me know if it goes back because of the 

position. 

MR. GRILLO:  Go ahead.  

This is just for frame of reference, the jury 

can see Monday, November 4, 2024, at 7:23 a.m.  

That's the first video.  

Go to the second.  

MR. FEMIA:  Okay.  

MR. GRILLO:  And that concludes the video, your 

Honor.  

Could I ask -- I don't know if you want to 

break.  

Could I just ask one more question before we 

break?  

THE COURT:  Yes. 

Q Mr. Davis, can we agree you look very different 

physically in those videos than you do here today? 

MR. MILLS:  Objection, your Honor.  

Argumentative. 
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THE COURT:  Sustained.  

The videos speak for themselves. 

MR. GRILLO:  Thank you.  

This may be a good time to break. 

THE COURT:  Yes, we'll break for lunch today.  

Come back at 2:00, and we'll give you guys some 

expectations for next week going forward.  

In case you didn't know, I think this will be 

good news, we have Monday off because the courts are 

closed.  So we get a good three-day weekend, but going 

forward I will let you know what's happened.  

Enjoy your lunch.  Same recommendation.  

Have a nice day outside.  I hope you get some 

fresh air.  

THE COURT OFFICER:  All rise.  The jury is 

exiting.  

(Whereupon, at this time, the jury exits the 

courtroom.)  

THE COURT:  Thank you, gentlemen.  

Just be seated for one moment.  I do want to 

correct something that I said on the record previously 

regarding motion in limine because I misspoke, and I do 

apologize for that, and I want to correct myself.  

I did receive a written motion in limine from 

defendants' counsel that prior to trial was discussed, 
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and I specifically instructed defendants' counsel to have 

it submitted the Friday prior to trial, which I believe 

would have been January 10 in deference to Mr. Mills 

because I realize getting something on the first day of 

trial wouldn't have given him enough time to prepare.  

That motion in limine was emailed to me again, I 

believe, this was Friday the 10th. 

MR. GRILLO:  At 6:00 p.m., your Honor, or 

thereabouts Friday night.  

THE COURT:  Yes.  There it is.  

And, of course, Mr. Mills was on that email.  

So with that exception, I didn't receive -- that 

was the exception to what I had said.  I did receive that 

proper motion in limine.  And additionally as discussed 

on the record, Monday afternoon -- I'm sorry.  

Actually, I don't know if it was on the record, 

but I did offer Mr. Mills the opportunity to address that 

motion with opposition in written form, and we chose to 

do that orally.  

I just wanted to make sure the record was 

accurate and reflected that.  

That motion in limine will be marked as Court 

Exhibit 1.  

That is it.  Enjoy your lunch, guys.  

THE WITNESS:  Thank you, Judge. 
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(Whereupon, at this time, a lunch recess was 

taken.)

* * * * * * * * * * * * * * * * * *

A F T E R N O O N     S E S S I O N

* * * * * * * * * * * * * * * * * *

THE CLERK:  Come to order.  Queens Supreme 

Court, Part 17, now in session. 

The Honorable Claudia Lanzetta presiding. 

THE COURT OFFICER:  All rise.  The jury is 

entering.  

(Whereupon, at this time, the jury enters the 

courtroom.) 

THE COURT:  Thank you.  

Gentlemen, you can be seated.  

Mr. Grillo, you can continue. 

MR. GRILLO:  With the Court's permission for 

identification purposes, I would like to play some 

additional video for Mr. Davis to look at. 

THE COURT:  Sure. 

MR. GRILLO:  Turning the screen away from the 

jury.  

Would these all be part of Defendants' Exhibit 

G?  

THE COURT OFFICER:  Are they all going to be on 

one flash drive?  
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MR. GRILLO:  Yes.  

THE COURT OFFICER:  Is that all right?  

THE COURT:  Yes.  

Q Mr. Davis, for your knowledge as well, the first 

video you are going to see is from October 11, 2023.  

MR. GRILLO:  I am going to walk over here so I 

can see it.  

Freeze it for a second.  

Q Mr. Davis, do you see the person who is depicted in 

that video? 

A Yes.

Q And who is that, sir? 

A That's me. 

Q And just for the date, it's October 11, 2023.  

MR. GRILLO:  Go ahead.  At 10:00 a.m.  Excuse 

me.  

Mr. Femia, how long?  

MR. FEMIA:  Four minutes and ten seconds. 

MR. GRILLO:  I just wanted the judge to know.  

It's four minutes and ten seconds.  

Judge, while this is playing, the two other ones 

are long.  We are not going to play them though.  We are 

not going to play the entire -- one is 20 minutes, and 

the other is 27 minutes.  

These have all been provided to counsel.  We are 
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not going to play them all, just segments. 

THE COURT:  Okay.  

Q Mr. Davis, that concludes the video.  

MR. GRILLO:  Do you have the time stamp?  

MR. FEMIA:  10:04 a.m., dated October 11, 2023.  

Q Mr. Davis, does what you saw there in that video 

fairly and accurately depict what you looked like on December 

11 of 2023? 

A Yes. 

Q Is that footage of you seeding your lawn in front of 

your house in Florida? 

A Yes. 

MR. GRILLO:  Your Honor, at this time I would 

seek its introduction as part and parcel of Defendants' G 

already in evidence to be shown to the jury. 

THE COURT:  Counsel?  

MR. MILLS:  No objection. 

THE COURT:  Without objection, admitted as part 

of Defendants' G. 

MR. GRILLO:  It may be easier.  

We'll do them one at a time.  

(Whereupon, at this time, video is playing for 

the jury.) 

MR. GRILLO:  Thank you.  

If we could turn the screen now and show Mr. 
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Davis the next video, which is July 15, 2023. 

THE COURT:  Sure.  

MR. GRILLO:  For ID at this point as part of 

Defendants' Exhibit G as in George. 

MR. MILLS:  I am not trying to tell him how to 

conduct his examination, but if you prefer, we can play 

it once instead of just playing it twice. 

MR. GRILLO:  Okay. 

THE COURT:  I believe he is trying to 

authenticate it prior to showing it to the jury. 

MR. GRILLO:  If you don't have a problem with 

authentication, we can just play it once and that would 

be it. 

MR. MILLS:  Fine. 

THE COURT:  Thank you, Mr. Mills. 

MR. GRILLO:  For the record, there is a video 

from July 15, 2023.  There is a video from September 10, 

2018.  There is a video from September 9, 2018.  And a 

video from September 11, 2018.  

I will state that the videos from July 15, 2023, 

and the video from July -- excuse me -- September 10 of 

2018 are rather short.  And we'll play those two in their 

entirety.  

The video from September 9 of 2018 and the video 

of September 11 of 2018 are longer.  We are not going to 
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play all of them.  

The video from September 9, 2018 is 

approximately 20 minutes long, and we don't believe 

anybody wants to watch 20 minutes of video, and then the 

September 11 one of 2018 is 27 minutes long.  

Obviously, counsel is free to play whatever 

segments he likes.  I'll just ask you as -- once we start 

it for the jury, Mr. Davis, if you could identify that 

that is actually you in the video.  

Fair enough?

THE WITNESS:  Yeah. 

MR. GRILLO:  Okay.  Go ahead.  

MR. FEMIA:  Which one?  

MR. GRILLO:  Working backwards, we just played 

October of 2023.  

Let's go to July 15 of 2023.  

A Can I see it too?  

Q Of course.  It's going to go to you first.  

MR. FEMIA:  I thought I was going to play it one 

time. 

MR. GRILLO:  No, just turn it -- 

THE WITNESS:  I could look at it from here.  

MR. FEMIA:  Do you mind if I stand here?  

THE WITNESS:  No. 

Q Mr. Davis, take a look.  
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Is that you in that video? 

A Yes. 

Q We are going to play it one time.  

MR. GRILLO:  The time is 1:11 p.m. on Saturday, 

July 15.  

(Whereupon, at this time, the video is playing 

for the jury.)  

MR. GRILLO:  Can you stop for one second?  

Judge, just for clarity purposes, I may have 

read the date wrong when I put it on the record.  This 

video is July 15 of 2023.  

Go ahead.  

MR. GRILLO:  Rich, how long?  

Thank you.  

Now we are going to move on to the next video 

which I believe is in 2018. 

MR. FEMIA:  Which one?  

MR. GRILLO:  Start with the one from September 

-- this is another short one -- September 10 of 2018.  

MR. FEMIA:  Relatively short.  It's three 

minutes, ten seconds long. 

MR. GRILLO:  Okay.  

Q Mr. Davis, you can see it on the laptop; is that 

correct? 

MR. FEMIA:  As soon as I start it. 
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MR. GRILLO:  For the record, it's September 10, 

2018, starting it around 6:18 a.m.  

A Yes.  I can see it.  

MR. GRILLO:  Could you freeze it?  

Q Mr. Davis, do you recognize that gray Audi? 

A Yes.  That's my wife's car. 

Q That's the car she had before the Jaguar? 

A This is when we left New York.  This is 2018.  This 

is actually -- yes.  Sorry. 

Q You don't have to say sorry.  

I just want to make sure because you said she has a 

Jaguar now.  

A Yes. 

Q And this is an Audi? 

A Yes. 

MR. GRILLO:  Okay.  Go ahead.  

Freeze it.  One second.  

Just back up.  Sorry.  

Q That's the front of your house, correct? 

A Yes. 

Q And to the left is the Audi? 

A Yes. 

Q And in the middle is that you, if you can tell? 

A I can't even see. 

Q If you can't, that's okay.  
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But then to the right is a Ford Expedition? 

A Yes. 

Q Was that your truck? 

A Yes. 

Q Is that the truck you had before the Range Rover?

A The truck that my grandfather gave me before he died. 

MR. GRILLO:  Move to strike as nonresponsive.  

THE COURT:  So stricken.  

MR. GRILLO:  Go ahead.  

A That's my wife going to work.  

Q Okay.  That was the Audi that was in the driveway, 

correct? 

A Yes. 

Q Is this you in the Ford Expedition? 

A Yes. 

Q Okay.  

MR. GRILLO:  Now, we are going to go to the 

other two remaining videos.  I have September 9 of 2018.  

If we could start with that one, your Honor, and 

Mr. Mills, that is a 20 minute video.  

We are going to start with five segments to 

show.  Very short, though.  Starting at the two minute 

mark.  

Just freeze it for a second.  

Q Mr. Davis, is that your wife's Audi? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

K. Davis - Plaintiff - Cross

vab

303

A Yes. 

Q Is that you, sir, if you can tell or no. 

If you can't tell at this portion, that's okay.  

A That's me. 

Q That's you.  Okay.  

If I may ask, who is the lady in the green shirt? 

A That's my neighbor. 

Q Your neighbor.  Okay.  Thank you. 

A Talking to her husband.  He passed of covid. 

Q Sorry to hear that.  

A She never seen this neither.  

MR. GRILLO:  We are going to wait until pull 

out.  I'm sorry.  

Q As this rolls, sir, do you have a recollection, was 

your wife driving the car and you were a passenger on that 

day? 

A Yes. 

Q Okay.  We are going to jump ahead now to the eight 

minute, 27 second mark on the same day, September 9, 2018.  

MR. GRILLO:  I think you skipped ahead.  Eight 

minutes and 27 seconds. 

MR. FEMIA:  No.  That was -- 

MR. GRILLO:  You got it?  

MR. FEMIA:  Yes. 

MR. GRILLO:  Okay.  Sorry.  
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MR. FEMIA:  It was just prior to eight minutes.  

I started the video at approximately the eight-minute 

mark.  

A What year is this?  

Q This is September 9 of 2018.  

A 2018?  

Q Yes, sir.  

MR. FEMIA:  Did you want something else?  

MR. GRILLO:  No.  No.  Okay.  

Can we go to 14:55?  

I was reading the meter on the bottom.  Sorry. 

(Whereupon, at this time, Senior Court Reporter 

Victoria Bifulco was relieved by Senior Court Reporter 

Monica Jenkins.)
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Q Mr. Davis, by looking at this video at September 9 of 

2018 do you recognize where this Walmart is?  

A Yes. 

Q Do you recognize who that is pushing the shopping cart? 

A Yes. 

Q Who is that? 

A That's me. 

Q Is that your wife with the Audi? 

A Yes. 

Q Okay.  Thank you.  

MR. MILLS:  Objection, Judge.  I don't want people 

to take offense he didn't put the cart back. 

THE COURT:  So instructed.  

THE WITNESS:  I'm sorry.  

MR. GRILLO:  It's still rolling.  I apologize.  

Can we go now to 18 minutes and 29 seconds.

(Whereupon, a portion of a video recording was 

played in front of the jury.) 

THE WITNESS:  That's my neighbor that I was 

telling you about that passed.  That's not me.  

Q That's the neighbor who passed?  

A Yes.

MR. GRILLO:  And then to 20 minutes and 10 

seconds.

(Whereupon, a portion of a video recording was 
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played in front of the jury.)

MR. GRILLO:  This is September 9, 2018 at 1:23 

p.m. excuse me 3:23 I apologize.  With the exception of the 

last 2 snippets we're going to move on.  One more I 

apologize.  Let's move on to September 11th of 2018.

(Whereupon, a portion of a video recording was 

played in front of the jury.) 

Q Mr. Davis, did you see the last segment?  I know the 

segment before depicted your neighbor, the last segment with the 

gentleman holding the bag, was that you? 

A No.  That's my neighbor. 

Q Both times? 

A Yeah. 

MR. GRILLO:  September 11, 2018 21:45, Mr. Davis I 

want to show you this is September 11, 2018 at 

approximately 10:06 a.m. freeze it.  Let it play a little 

further.  

(Whereupon, a portion of a video recording was 

played in front of the jury.)

Q Mr. Davis, I ask you to look at that.  Do you recognize 

that person?  

A Yes.  That's me.

MR. GRILLO:  Okay.  Continue playing. 

(Whereupon, a portion of a video recording was 

played in front of the jury.)
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MR. GRILLO:  Mr. Davis, you were out of the sight 

for a bit.  That was you on that day.  Your Honor, at this 

point I seek the introduction of these videos that we 

played again with Mr. Mills having the opportunity we 

played completely the ones from October 10, October 13, 

July 2023, July 15th of 2023 and September 10th of 2018.

We just played portions of video on September 9th 

of 2018 and September 11, 2018 with the understanding if he 

wishes to play in its totality as Defendant's Exhibit G in 

evidence. 

MR. MILLS:  No objection, Judge. 

THE COURT:  Without objection the videos are 

admitted collectively as Defendant's G. 

MR. GRILLO:  Thank you.  

THE COURT:  Counsel let's be aware of time if we 

can.  We have an witness waiting. 

MR. GRILLO:  Sure.  

Q Mr. Davis, I think there was a little confusion.  I 

want to correct something with the earlier testimony.  Um, after 

deposition that you testified on September 18 of 2023, um, you 

were asked certain questions about prior accidents that took 

place before Rikers Island; you remember that? 

A Yes. 

Q And I believe that was the one you keep saying that one 

didn't take 7 hours, correct? 
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A Correct. 

Q How long were you there for? 

A Probably 4. 

Q About 4 hours, okay.  And during that time do you 

recall being asked this question, well, before I do that, at 

trial this week you admitted to being involved in accidents 

before the Rikers Island incident in 2014, correct? 

A Correct. 

Q And which, so we're clear, which incidents are you 

talking about? 

A I can't recall.

MR. GRILLO:  Okay.  So, I think that was your 

testimony since September of 2023 as well that you could 

not recall, you recall being asked this question and giving 

this answer by Mr. Bryant on Page 8 Line 11:  

Question:  Okay.  Were there any accidents before 

this accident and I already know about the incident at 

Rikers.

Answer:  By you, that's the only thing I remember.

Q That'S what you said at the deposition.  Okay.  Now, we 

can agree, Sir, that you were involved in a prior accident in 

2011 if you recall, um, in which you and your wife were 

rear-ended; you remember that? 

A Yes. 

Q And Mr. Bryant marked certain you couldn't recall then 
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and so he marked certain documents and he asked you if this was 

your signature; do you remember those questions? 

A Yes. 

Q And then you identified the documents, correct? 

A Some of them.  All of them wasn't mine. 

Q What was that? 

A All the signatures wasn't mine. 

Q But on certain ones you acknowledge the fact that you 

made, you were involved in certain accidents, so do you remember 

being represented by the law firm of Wellerstein 

W-E-L-L-E-R-S-T-E-I-N and Associates? 

A No. 

Q 2053 Flatbush Avenue, Brooklyn, New York? 

A No. 

Q Okay.  

A What year was it?  

Q This would have been in 2011 and it concerned an 

accident which took place on Blake Avenue and Van Sicklen? 

A I really, I can't recall. 

Q You may not recall but do you recall being, tell me if 

this happened, being treated for cervical that's your neck 

sprain and strain, cervical labia, low back lumbago, lumbar 

sprain, spasm of muscle, shoulder and upper arm tendonitis, 

synovitis left and left shoulder pain; do you remember that? 

A I can't recall. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION-PLAINTIFF-DAVIS/GRILLO

MJ

310

Q I want you to assume -- 

A I don't remember, sorry. 

Q It's okay.  I want you to assume that you put in a 

claim for no-fault benefits in that auto accident? 

A That's with me and my wife, is that what you're talking 

about?  

Q Accident in 2011? 

A With me and my wife?  

Q I believe your wife was involved in this one as well? 

A Okay.  I remember. 

MR. GRILLO:  Actually forgive me.  Your wife was 

not involved in this but you identify and I want to mark 

this collectively as, this was shown to you at your 

deposition as Defendant's Exhibit 1.  We would like to mark 

it as Defendant's Exhibit H for trial.  

THE COURT:  Mr. Mills you want to have a chance to 

look at it?  

MR. GRILLO:  It was previously exchanged at the 

deposition.

MR. MILLS:  For ID you're marking?

MR. GRILLO:  I want to mark it for ID just 

identify his signature on it.  

THE COURT:  We're marking this for identification 

as Defendant's H.

(Whereupon, the document was marked for 
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identification as Defendant's Exhibit H.) 

COURT OFFICER:  Plaintiff's Exhibit H marked for 

identification. 

MR. GRILLO:  If you want to take a look at this, 

Mr. Davis. 

COURT OFFICER:  Plaintiff's Exhibit H shown to the 

witness.  

Q Mr. Davis, I'll ask you to take a look at those 

documents and let me know if you recognize any of those 

documents?

MR. MILLS:  Judge can I just ask what we're trying 

to do, I may be able to help speed it up. 

MR. GRILLO:  What I would like to do, there were 

three different incidents, automobile accident where claims 

were placed in by Mr. Davis.  I don't want to go into each 

one.  

If you want to stipulate to it, I have an binder 

of them.  I would rather save time as well. 

MR. GRILLO:  So 3, 09 and 11.  2003, '09 and 11, 

2003, 2011 and I believe there's also one, 2003, 2009, and 

2011, yes.

MR. MILLS:  I stipulate that he had accidents in 

that time. 

MR. GRILLO:  Stipulate he had accidents at that 

time and we could ask to speed it up through the doctors if 
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that's the case, Judge, rather than put Mr. Davis through 

this.  If we want to stipulate for the entire binder as 

subject to redaction as Defendant's H because there's 24 

exhibits in there.

I don't want take him through each one if he 

doesn't have independent recollection of it.  I want to be 

able to comment on the medical treatment he received in 

those incidents through doctors or other fashion.  

I can appreciate Mr. Mills not wanting to 

stipulate to the content but I think that if we would be 

afforded an opportunity to cross-examine the doctors, 

really not for Mr. Davis.  

He already testified he doesn't have independent 

recollection.  I get it but so if we can do that I'm fine 

with it. 

THE COURT:  Mr. Mills?  

MR. MILLS:  Without agreeing to the content of 

those. 

THE COURT:  You're agreeing to allow them to 

cross-exam the doctors on the exhibits in that binder?  

MR. MILLS:  Sure.  I don't care about those 

accidents Judge. 

THE COURT:  He is agreeing to allow you to 

cross-examine the doctors on the contents of the 24 

exhibits. 
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MR. GRILLO:  So, if necessary they would go in to 

show the doctors and such. 

MR. MILLS:  Not going in to evidence. 

MR. GRILLO:  Well, that's why he signed all of the 

requests for medical care he might not have -- but from a 

foundation -- can we approach maybe?  

THE COURT:  Um, hum. 

(Whereupon a discussion was held off the record.) 

MR. GRILLO:  We're going to keep, I have an extra 

binder.  We're going to make them all H, Your Honor, we 

would based on sidebar we had a conversation at sidebar 

recognizing that Mr. Davis doesn't have independent 

recollection of the actual treatment.  

Mr. Mills stipulated to the fact Mr. Davis' 

signature are on various documents which are applications 

for reimbursement for medical care for multiple facilities.  

I understand that we can't get the records through Mr. 

Davis but we certainly will, I will read every page all 

part of G. 

THE COURT:  H. 

MR. GRILLO:  H, thank you.  Subject to redaction 

I'd just like to ask him follow up questions. 

THE COURT:  I'm going to limit you to about 15 

more minutes.  You can do it.

Q Mr. Davis, we had a discussion, Mr. Mills and I and the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION-PLAINTIFF-DAVIS/GRILLO

MJ

314

Court, Mr. Femia.  I'm going to read you, your signature appears 

on applications for medical treatment, okay.

THE WITNESS:  Okay. 

Q I'm going to read them to you.  Tell me if you remember 

this.  First of all, you remember being involved in an accident 

on November 19TH of 2011? 

A I don't remember. 

Q Okay.  Mildred Lewis is your grandmother? 

A Yes. 

Q And you recall being involved in an accident driving a 

vehicle in which she was the person who owned the car, have the 

insurance on the car? 

A Really.  I'm sorry.  I'm drawing a blank but that's my 

grandmother-in-law. 

Q Okay.  Can we agree by stipulation there is an 

application for No-Fault Insurance benefits signed by you Kareem 

Davis for treatment by a Dr.  Nidia Carrero MD on 11/23/2011; do 

you recall doctor Carrero treating you for the accident of 2011? 

A No, I don't remember. 

Q Okay.  Moving on.  Do you recall being treated or 

receiving treatment at a facility known as Smart Rehab PC for 

physical therapy at 2639 Atlantic avenue in Brooklyn? 

A Yes. 

Q And that was back in 2011 and we've stipulated there's 

an application by you with your signature; you remember 
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identifying your signature at the deposition?  

A Yes. 

Q Do you remember being treated or having any diagnostic 

films, X-rays, MRI's relative to the November 19, 2011 accident 

at Radiology of New York PC? 

A I can't remember. 

Q Okay.  Do you remember receiving treatment at Mission 

Rehab PTPC in Brooklyn, New York? 

A No, I can't remember. 

Q Do you remember relative to the 2011 accident being 

treated, you already covered Dr. Carrero I apologize.  You 

recall if Dr. Carrero treated you for cervical sprain, low back 

pain, lumbago, muscle strain, lumbar strain and left shouilder 

pain as a result of the 2011 accident? 

A No, I can't remember. 

Q Do you recall being treated by a chiropractor, Van 

Siclen Chiropractor PC as a result of your 2011 accident? 

A I remember the Van Siclen office, yes. 

Q What's that? 

A You said Van Siclen, I remember that, yes, I remember 

that. 

Q You had chiropractic treatments there? 

A Yes. 

Q And you talked about Smart Rehab; do you recall 

receiving acupuncture at S as in Sam Z as zebra Acupuncture PC 
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at 787 Van Siclen as a result of your accident of November 19th 

of 2011? 

A Yes. 

Q And you recall going to a different facility as a 

result of your accident on November 19, 2011, facility known as 

East Atlantic Acupuncture? 

A Yes. 

Q How about a facility known as Active Chiropractic? 

A I'm only knowing what you are talking about when you 

say certain addresses. 

Q This one 293 Avenue S, 3rd floor in Brooklyn? 

A I can't recall that one. 

Q Okay.  How about Allstate Chiropractic?  These are all 

from 2011 accident, how about Allstate Chiropractic at 2639 

Atlantic? 

A Atlantic avenue, I recall. 

Q This is a different address 2639 Atlantic avenue? 

A Okay.  

Q Do you recall being treated as a result of 2011 

accident at Quick Care Medical PC at 2639 Atlantic Avenue in 

Brooklyn? 

A I can't recall. 

Q Now, moving back to 2003.  You recall being treated at 

Greater Brooklyn -- so can you recall being treated at greater 

BROOKLYN Medical Services for an accident that took place on 
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March 9 of 2003 where you were thrown about a motor vehicle 

sustaining injuries to your head, neck and low back and putting 

in a claim to be treated at Greater Brooklyn Medical Services; 

you remember that at all? 

A No. 

Q You remember being diagnosed with cervical spine 

derangement lumbosacral spine derangement, headaches, 

post-traumatic stress, internal derangement to right and left 

knee, contusion to the chest wall and thoracic; you remember any 

of that being treated by a Dr. Manuel G-E-L-I-N? 

A What year. 

Q 2003? 

A I don't remember. 

Q Okay.  And similarly do you recall being treated by 

Allstate Social Work and Psychology Services PLC at 2833 Ocean 

Parkway, Suite C, Brooklyn, New York for an evaluation for 

psychotherapy treatment as a result of your accident in 2003? 

A That never happened. 

Q Okay.  And then do you recall actually having certain 

medical devices prescribed for you as a result of your accident 

of 2003 and specifically orthopedic pillow or portable whirl 

pool? 

A That's fraud.  That was the fraud thing we and the guy 

was talking too because I couldn't have a pool inside my 

apartment so we had a long discussion with my lawyer that that 
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was fraud.

That whoever made that up because it said the pool cost 

$7,000 and how can I have a 7 thousand dollar whirl pool and I 

was in an accident.  It didn't make any sense, we had a big 

discussion about that. 

Q I think that was.  I wasn't a party to that.  What I'm 

-- 

A It's in the minutes if you look at it. 

Q What I'm getting at is the actual bill for that, this, 

there's a bill in here for a portable whirl pool, the bill is 

for $67?  

A No.  It's another one that's for a couple thousand.  We 

was talking about it. 

Q So, you don't recall having a whirl pool prescribed for 

you, correct? 

A Yes, I don't recall. 

Q Do you recall having an MRI of your spine, of your 

cervical spine on April 1st of 2003 as a result of that 

accident, yes or no? 

A No, I don't recall. 

Q Do you recall going to Metropolitan Radiology Imaging 

in Jackson Heights, Queens where an MRI of you was taken in 

around April of 2003? 

A I don't remember much from 2003, sorry. 

Q Do you know if you were ever diagnosed with herniated 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION-PLAINTIFF-DAVIS/GRILLO

MJ

319

disc in the cervical spine in 2003 as a result of that accident 

form March 9, 2003? 

A I can't recall. 

Q Do you recall treating with Healing Arcs Chiropractic 

as a result of your accident on March 9th of 2003? 

A I don't remember. 

Q 2302 Nostrand Avenue, Brooklyn? 

A Nostrand Avenue probably so.

MR. GRILLO:  I don't want you to guess if you 

don't recall.  You got your name signed on these.  If you 

don't know you don't know.

THE WITNESS:  All right.  Sorry.

MR. GRILLO:  No need to apologize.  

Q Sir, do you have a recollection of treatment with Okso 

O-K-S-O Dental PC as a result of the accident on March 9th of 

2003? 

A That's in the dentist you saying?  

Q There's a claim in here for dental injuries in that 

accident as well?  

A No.  I didn't ever have dental injury.

Q I appreciate you saying? 

A No, I don't recall. 

Q We got a stipulation that you signed it on, you name is 

signed on it.  Um, do you recall treating at ER acupuncture PC 

as a result of your accident of March 9 of 2003? 
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A No, I can't recall. 

Q Do you recall treating at Diagnostic Medical Testing PC 

as a result of the accident on March 9, 2003? 

A No, I can't recall. 

Q Okay.  Mr. Davis, there is an invoice -- there is an 

invoice for a whirl pool here for $567 delivered on April 4th of 

2003; does that refresh your recollection or are you saying it 

didn't happen? 

A I don't remember that.  

Q There's also an invoice here for a whirl pool for a 

much more substantial number of $6,800, 6 thousand 8 hundred 58 

dollars.  That I believe -- I don't know what it is? 

A It's a big whirl pool that I complained about.  We was 

doing the deposition, no way that could fit in my apartment 

never got that but they said I signed for it and that never 

happened. 

Q There's two, there's a portable one and a big one you 

don't know and it was 2003? 

MR. MILLS:  Don't want to confuse things.  There 

was an issue he's addressing and bring up.  I don't want it 

out there where it was fraud, a billing from different 

places there. 

MR. GRILLO:  Again, I'm asking if he has a 

recollection.  If he doesn't he doesn't.

Q And do you recall having to put in, having to have 
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medical transport to and from medical appointments in and around 

March of 2003 as a result of your accident of March 9 of 2003, 

there was $100 for Preferred Services on Coney Island Avenue; 

does that refresh your recollection at all? 

A No.  I don't recall that. 

Q And lastly, do you recall being involved in another 

accident that took place on January 19th of 2010 and this 

accident took place on Ninth Avenue in Manhattan where you and 

your wife were rear-ended? 

A That's what I remember. 

Q You remember that one happening? 

A Yes. 

Q You received medical treatment for that accident as 

well? 

A Yes. 

Q So, just so we're clear, thank you for the courtesy Mr. 

Mills we're movingly on pretty quick.  So, as we sit here today 

we can agree the fact that you had multiple accidents before the 

Rikers Island incident in 2011, 2009, 2010 and 2003? 

MR. MILLS:  No.  No.

THE WITNESS:  No. 

THE COURT:  I believe there were 3. 

MR. MILLS:  9 and 10 and 3 that was January 2010 

not 2009 and 2011. 

MR. GRILLO:  I got 2011.  There's an incident on 
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January 19, 2010. 

MR. MILLS:  And 2003. 

MR. GRILLO:  There's an incident on November 19th 

of 2011. 

MR. MILLS:  2003.

Q There was an incident, was there not, March 9, 2003, 

correct? 

A Yes. 

Q There was an incident on November 19th of 2011 as well, 

correct? 

A Yes. 

Q And then there was an incident in 2010.  So, the 

confusion on my part is was not an incident in 2009, correct? 

A Correct. 

Q So, the record is complete.  All right.  In that 

regard, Mr. Davis, can we agree there were three accidents 

before your Rikers incident in which you were injured in car 

accidents where you had medical treatment, correct? 

A Yes. 

Q And yet you never told any of the doctors who treated 

you for your injuries that you purportedly sustained in the 

accident of December 3rd of 2015, you didn't tell any of them 

about all of that treatment I read you, correct? 

A False.

MR. GRILLO:  Okay.  We'll get to the doctors when 
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they testify.  Judge, I need a few more minutes, not trying 

to drag it out.  

THE COURT:  What I will -- I'm going to give you 

guys a heads up, what I will offer Mr. Mills is any 

redirect you can hold in abeyance given that your expert is 

here.  

Q Now, Mr. Davis, I want to talk about the incident 

itself.  You said after the incident you went into the trailer, 

correct? 

A Yes. 

Q And did you tell everybody you were okay? 

A Yes. 

Q Okay.  You remember the supervisors name Vladimire? 

A I remember Bosco.  I didn't know the other, no. 

Q Do you remember there was a gentleman there, they were 

all Macedonian.  I think you said Hungarian or Macedonian; you 

remember testifying to that? 

A Yes. 

Q You remember if your supervisor asked if you wanted an 

ambulance? 

A He never asked me that. 

Q It's your testimony he never asked you? 

A Yes. 

Q Did you ask for one? 

A I never asked for one.  It was never offered, no. 
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Q So we're clear, it's your testimony your supervisor did 

not want to call? 

A They told me, they give me the Tylenol and the water, 

that was it. 

Q Now, can we agree, Sir, by your own testimony you never 

lost consciousness on that day, correct? 

A Correct. 

Q And as far as the way the accident happened, you said 

yesterday you testified under oath that the dumpster fell and 

then it hit a dumpster wheel barrel, the wheel barrel fell from 

like the 5th floor, hit the dumpster, then the wheel became 

disengaged and hit you, correct? 

A Yes. 

Q Can we agree, Sir, when you testified about this case 

for the first time you didn't know what hit you, correct? 

A Correct. 

Q And can we also agree that when you testified about 

this case for the first time you never made any mention of the 

wheel barrel hit the dumpster; your testimony was that this 

wheel fell directly on you, correct? 

A Correct. 

Q All right.  But now at trial you've changed your 

testimony to say that this 20-pound wheel as it hit, it 

basically, the wheel barrel hit the dumpster, wheel became 

disengaged and then the wheel hit you, correct? 
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A Correct. 

Q Can we agree, Sir, when you testified for the first 

time in this case it was within months, months of the accident 

you testified for the first time in this case at your 50h 

Hearing on April 4th of 2016 and at that time you didn't know, 

you said you never saw what hit you and you said the wheel hit 

you directly, nothing about a dumpster; can we agree on that? 

A If that's what you have there, yes. 

Q As far as your left shoulder is concerned you have that 

procedure on it in March of 2016, correct? 

A Yes. 

Q You haven't had any further procedures on it, correct? 

A No. 

Q Similarly with your cervical spine, you have the 

surgery on it in around February of 2017, correct? 

A Yes. 

Q You haven't had any procedures on that, correct? 

A No. False.  I mean I did have injections. 

Q Okay.  Now, as far as surgery no further? 

A No surgery, no. 

Q No further surgery on the shoulder, correct? 

A No. 

Q And can we agree, I know you testified and it was 

emotional on direct-examination, I know you testified about 

quote, I'm not trying to insult you, having no education; can we 
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agree, Sir, you're a fairly bright guy?  

A I'm told. 

Q What was that?

A I am told I'm bright to not have an education.  I was 

told I'm bright. 

Q You're a bright guy?

A Someone told me that.

Q Can we agree you have no trouble reading? 

A I do have problems reading.  I couldn't read what you 

showed me the other day, you remember, with the big words. 

Q But you testified, have you not, I don't want to go 

back to Rikers, you spent, time you requested time to go into 

the library, right? 

A Yes. 

Q You've done that?  

A Yes. 

Q And again I don't want to talk about it but when you 

were with that federal case you actually requested time, two 

hours a day to conduct research in the library while you were 

incarcerated? 

A Absolutely. 

Q You did that pretty much everyday for years when you 

were in prison? 

A No, I didn't do that in federal prison, no. 

Q You remember your lawyer in the federal case Mr. 
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Trabalis (ph) I believe? 

A Trabalis (ph). 

Q Thank you.  You recall him writing a letter to the 

federal judge asking for you to get 2 hours in the library to do 

research? 

A Yes, he did, yes. 

Q And you did that so as far as you having trouble 

reading, nobody was in the library at Rikers or federal court 

doing the research, you did this research you were doing on your 

own, correct? 

A No.  It is somebody that work in there. 

Q As far as you getting the research done, you were doing 

this on your own.  I'm trying to get to the fact that you can 

read? 

A I can read.  I'm not dumb where I can't read words but 

it's some words I can't pronounce and I don't know how to say.  

I have a problem with spelling.  I can't spell. 

Q As far as Duane Brown, your attorney brought him up 

yesterday, um, to the extent have you reached out to Duane Brown 

at all, have you spoken with him?  

A Have I spoken to him?  

Q Yeah? 

A I seen him, yes. 

Q Since you been up here for trial? 

A No. 
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Q When was the last time you spoke to him? 

A Last time I spoke to him had to be last year I think. 

Q Friend of yours, someone you're friendly with? 

A We are not friends, met him in Rikers. 

Q So, to the extent that you -- well, we'll get to that.  

I'll move on.  I want to this clarified because it ties into 

some of the medical records.  Um, Mr. Mills is your attorney, 

correct? 

A Yes. 

Q Your trial attorney obviously but William Switzer (ph) 

is also your attorney? 

A No, he's not.

(Whereupon, Senior Court Reporter Victoria Bifulco 

began recording the following proceedings:)
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Q Okay.  So William Schweitzer is not involved in this 

case at all? 

A No, he is not. 

Q Okay.  As far as your treatment in Florida with 

Comprehensive Orthopedics, who referred you to them? 

A Who referred me to them?  

Q How did you find them? 

A William Schweitzer. 

Q That's what I am trying to get at.  

How does William Schweitzer if he is not your lawyer 

refer you to Comprehensive Orthopedics? 

A Because at that time he was my lawyer. 

Q He was your lawyer for what? 

A For this case.  

Q I'm sorry.  So this is what I was trying to get at.  

You started the case with Miller and Miller? 

A Yes. 

Q And then Zaremba and Brown? 

A Yes. 

Q And then is that when you went to William 

Schweitzer's office? 

A No. 

Q Can you with the Court's permission just take us 

through the chronology of -- with your lawyers.  

I don't want to know what they said, what they said 
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to you, why there are different lawyers.  I would like to know 

from you.  

You started this lawsuit in 2016.  I would like to 

see where the William Schweitzer firm comes into the 

chronology.  He is certainly not here now.  Mr. Mills is here.  

I would like to know for what time period William 

Schweitzer was your lawyer? 

MR. MILLS:  Objection.

Relevancy. 

THE COURT:  Thank you.  

Counsel, you are stretching the 15 minutes that 

I gave you. 

MR. GRILLO:  I appreciate it, Judge, but there 

is a lot. 

THE COURT:  What is the relevancy of it?  

MR. GRILLO:  I could say it in camera or 

side-bar, but I am not going to say it in front of the 

jury.  Sorry.  

It's more for some collateral questioning of any 

doctors in Florida, to be honest with you, Judge, if that 

makes any sense.  

THE COURT:  How much more do you have?  

MR. GRILLO:  Maybe about another ten minutes or 

so. 

THE COURT:  Why do I not believe you?  
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Not just you, any attorney that says 10 minutes, 

I don't believe, just to be honest with you.  

MR. GRILLO:  There is a lot of stuff here. 

THE COURT:  I know there is, but, again, I am 

very cognizant of the additional witness that we have.  

We are going to break now with cross. 

MR. GRILLO:  Okay.  Can I resume at a later 

time?  

THE COURT:  Yes.  Here is what we are going to 

do, ladies and gentlemen.  

This is not done routinely.  I am doing it in a 

very reluctant and hesitant fashion, but there are 

certain witnesses that are here and scheduled to be here 

and came here from far away, and I want to make sure that 

we get to them because otherwise it just creates further 

issues in scheduling for the trial.  

I understand the detriment to both you as the 

jury and to the attorneys as well.  It is not easy for 

the attorneys to pivot and do this either, but we are 

going to pause on Mr. Davis' cross examination, and Mr. 

Mills also gets an opportunity to get what's called 

redirect.  Just like a direct examination, he could 

follow up after cross examination.  

You will hear that at some point, but I think 

for now we need to address the witness who has been 
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waiting very patiently.  

So, Mr. Davis, I am just going to remind you 

that you are under oath. 

THE WITNESS:  Still, your Honor?  

THE COURT:  Still.  Yes.  

THE WITNESS:  I can't talk to nobody?  

THE COURT:  No.  You cannot talk to anybody, 

including your attorney, about any of your testimony.  

But I think it would be good to take a break 

with Mr. Davis regardless.  I think that's a good idea.  

So you may step down.  

Same instructions.  

(Whereupon, at this time, the witness exits the 

stand.) 

THE COURT:  We'll take five minutes, just so you 

guys could stretch your legs and use the facilities if 

you need to.  

We'll all come back and start with the next 

witness. 

THE COURT OFFICER:  All rise.  The jury is 

exiting.  

(Whereupon, at this time, the jury exits the 

courtroom.) 

THE COURT:  I'm sorry to do that, but I think 

it's fair. 
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MR. GRILLO:  That's fine.  I would defer to -- 

THE COURT:  Off the record. 

(Whereupon, at this time, a discussion was held 

off the record.) 

(Whereupon, at this time, a brief recess was 

taken.)  

THE COURT OFFICER:  Ready for the jury, your 

Honor?  

THE COURT:  Yes.  

THE COURT OFFICER:  All rise.  The jury is 

entering.  

(Whereupon, at this time, the jury enters the 

courtroom.) 

MR. GRILLO:  I have something just before we 

start, please.  

THE COURT:  Sure.  

(Whereupon, at this time, a discussion was held 

off the record.) 

THE COURT:  You may be seated.  I'm sorry.  

If I don't say anything, you could be seated.  

I'm sorry.  

Mr. Mills, as I discussed, we took a pause with 

Mr. Davis.  

Could you call your next witness, please?  

MR. MILLS:  Yes.  
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Plaintiff calls Kristen Kucsma. 

THE CLERK:  Raise your right hand.  

Do you swear or affirm to tell the truth, the 

whole truth, and nothing but the truth, under penalty of 

perjury?

THE WITNESS:  I do. 

K R I S T E N    K U C S M A, a witness called on behalf of 

the Plaintiff, after having been first duly sworn by the 

Clerk of the Court, took the witness stand and testified 

as follows: 

THE CLERK:  You may be seated, ma'am. 

THE WITNESS:  Thank you. 

THE CLERK:  Can you just say your first and last 

name, spelling your last for this record. 

THE WITNESS:  Sure.  It is Kristen Kucsma, 

K-U-C-S-M-A.  

THE CLERK:  And your business address. 

THE WITNESS:  290 West Mount Pleasant Avenue, 

Suite 2305, Livingston, New Jersey 07039. 

THE CLERK:  Witness is sworn. 

THE COURT:  Thank you.  

Thank you, Miss Kucsma.  

Just the way you are speaking is perfect, nice 

and loud and clear, so the court reporter can take down 

what you have to say.  
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Answer the questions that you are asked.  If you 

don't know or you don't understand, that's perfectly good 

answers, and the attorneys will adjust, okay?  

THE WITNESS:  Yes.  Thank you, your Honor.  

MR. MILLS:  All right.  We are going to do a 

sound check.

DIRECT EXAMINATION 

BY MR. MILLS: 

Q Please introduce yourself to the jury.  

A Sure.  My name is Kristen Kucsma, and I am an 

economist and managing director and chief economist of the 

Sobel Tinari Economics Group. 

Q Tell us a little bit about your educational 

background.  

A Yes.  I have a Bachelor of Arts degree in Economics 

that I received from Seton Hall University where I was 

graduated with highest honors.  

I have a Master of Arts Degree in Economics that I 

received from Rutgers University, and in addition to my Master 

of Arts Degree, I was enrolled in the Ph.D. program in 

economics at Rutgers.  I completed all of my course work in 

that program, and passed my qualifying examinations but did 

not have a chance to complete my dissertation. 

Q And you said you were employed at Sobel Tinari 

Economics Group? 
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A Yes. 

Q What is that? 

A We are an economics consulting group and at the 

present time most of the work we do involves working with 

attorneys, both plaintiffs and defense attorneys, to evaluate 

economic damages in a wide variety of litigated matters. 

Q And how long have you been there at that economics 

group?

A I joined the group on January 2 of 2008 so it's been 

about 17 years now. 

Q What did you do before you joined the Sobel Tinari 

Group? 

A Before I joined the group, I enjoyed what I like to 

refer to as my first career which was as a college professor.  

I was a member of the full time faculty at Seton Hall 

University and Drew University.  

I was an adjunct professor at Rutgers University and 

what was St. Peter's College which is now St. Peter's 

University.  I taught primarily in the Department of Economics 

in the graduate and undergraduate levels.  On occasion I 

taught finance and statistics, and I taught at the university 

level for 14 years. 

Q Do you belong to any professional societies?

A I do.  I am an active contributing member of the 

Eastern Economics Association.  The National Association of 
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Forensic Economics.  The American Academy of Economic and 

Financial Experts, and the American Rehabilitation Economics 

association. 

Q Are you published in the field of economics? 

A Yes, I am. 

Q Just tell us how or what, when.  

A Sure.  The one article that is probably most relevant 

for any testimony today is an article that appeared in the 

Journal of Forensic Economics, and that article discusses how 

economists calculate economic damages in personal injuries and 

wrongful death cases. 

Q Now, you mentioned about your time as a professor.  

Do you continue still to be involved in education? 

A I do.  I continue to teach, continuing legal 

education courses to the members of the legal community.  I 

work with law schools on mock trials.  

I have served as an instructor for the Judicial 

Institute in the State of New York, and those are some of ways 

in which I continued to be involved in education. 

Q Have you testified in court before? 

A Yes, I have, many times. 

Q How many times? 

A To date I have testified in Federal and State Courts 

around the country approximately 500 times. 

Q And have you in the course of that testimony been 
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qualified as an expert or as an economic expert in both State 

and Federal Court? 

A Yes, I have. 

Q Do you perform work on behalf plaintiffs, defendants, 

is there a preference? 

A About 30 percent of the cases I review each year are 

at the request of defense counsel, which means about 70 

percent of the cases I review each year are at the request of 

plaintiffs' counsel. 

Q Does it make a difference? 

A No.  It doesn't matter if I am retained by 

plaintiffs' attorney or defense attorney.  If I'm given the 

same information, my analysis could be the same are the same.

Q Numbers are numbers.  

A At this point, yes.

MR. MILLS:  I would offer her as an expert in 

economics, specifically for the calculation of economic 

loss in the matter regarding Kareem Davis.  

MR. GRILLO:  Your Honor, I wouldn't have an 

objection but can I just ask one question?  

THE COURT:  Sure.  

MR. GRILLO:  Respectfully, hi, Miss Kucsma, nice 

to see you.

THE WITNESS:  Nice to see you.

MR. GRILLO:  In the cases you have testified, 
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have you ever been denied expertise in a court of law?

THE WITNESS:  Not to my knowledge, no.

MR. GRILLO:  Are you familiar with a matter in 

New Jersey where your testimony was deemed not credible?

THE WITNESS:  Not specifically.

MR. GRILLO:  A 2014 New Jersey lawsuit, Long 

Branch versus West Pier Associates, LLC, where the court 

found your testimony not credible.  

Does that refresh your recollection at all?  

THE WITNESS:  What I remember about that case is 

that I prepared two reports.  The initial report I 

prepared involved an analysis of interest rates and there 

was no banking expert involved.  

I was then provided with a report from a banking 

expert.  I was required to revise my testimony, and I do 

believe that the judge did not accept some of my revised 

testimony. 

MR. GRILLO:  Okay.  So with that, though, can we 

agree that your testimony was rejected by the court in 

that regard, correct?

THE WITNESS:  I wasn't present to hear the 

court's decision, but, yes, my general understanding is 

after I submitted that second report, the court, I 

believe, took issue with the banking experts' opinions 

and because my report was based on his opinions, the 
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court then did not accept my report.  

That's my general understanding of what 

happened. 

MR. GRILLO:  Thank you.  

With that, no objection beyond that, your Honor.  

Thank you. 

THE COURT:  Thank you.  

Q Were you retained by my office to conduct an analysis 

in this matter? 

A Yes, I was. 

Q And have you calculated economic damages for 

individuals like Kareem Davis before? 

A Yes, I have.  Many times. 

Q Have you met Kareem Davis? 

A No, I have not. 

Q Does this have anything to do with Kareem Davis as 

like a person? 

MR. GRILLO:  Objection, your Honor, to the form. 

Does anything to do with Kareem Davis. 

THE COURT:  Rephrase.  

MR. MILLS:  Sure.  We'll scratch that question.  

Q What documents did you review before rendering your 

opinion in this matter? 

A In this case I reviewed some legal documents that 

included bills of particulars, some testimony of Mr. Davis.  I 
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also reviewed documentation related to his earnings, and those 

would include W-2 wage and tax statements, some pay statements 

from his employer, and then I also reviewed a report prepared 

by Edmund Provder, specifically a vocational report, a 

prepared by him, as well as a life-care plan prepared by him, 

and I believe those are most if not all the documents that I 

relied upon. 

Q Were you provided with everything you need to offer 

your opinion with a reasonable degree of economic certainty 

with regards to the economic loss of Kareem Davis as a result 

of what happened to him on December 3, 2015? 

A Yes. 

Q Of all of these sources you relied upon, are they 

considered to be professionally reliable by experts in your 

field? 

A Yes, they are. 

Q And is your methodology one that is considered to be 

professionally reliable by experts in your field? 

A Yes, it is. 

Q Describe for me the process.  

A Sure.  In this particular case my analysis of 

economic damages really focuses on two general categories.  

The first thing I did was evaluate the impact that this 

incident and the injuries have had on Mr. Davis' earnings.  

So in other words, I calculated how much money Mr. 
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Davis would have continued to earn year over year if he hadn't 

been injured in 2015 and had he been able to continue working 

as a roofer helper.  

In order to do that, I reviewed the documents that I 

mentioned a few moments ago and conducted some basic economic 

research.  

The second general category of economic damages that 

I considered in this case in addition to the lost earnings was 

an evaluation of the cost of lifetime care.  I had been 

provided with a life-care plan prepared by Edmund Provder, and 

in that plan he identified various categories of care Mr. 

Davis is going to need for the rest of his lifetime.  

Mr. Provder also indicated how frequently Mr. Davis 

will need different categories of care, on a daily basis, on a 

monthly basis and so on.  And lastly, Mr. Provder also 

provided me with the base cost of that care, how much it would 

cost Mr. Davis to get that care currently in the year 2025.  

In that case then I simply relied upon the expert 

opinions of Mr. Provder and took into account the effects of 

inflation, the fact that the costs of medical care have 

increased year over year in the past and will likely to 

continue to do so. 

THE COURT:  Mr. Mills, just be sure that the 

question you are asking because part of that answer 

elicited information are tailored to what we discussed 
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prior to her taking the stand. 

MR. MILLS:  Understood, Judge.  And the witness 

is aware.  

Q And you prepared demonstrative aids or charts that 

will assist the jury in understanding your economic analysis, 

correct? 

A Yes, I have. 

Q And I am going to direct your attention to-- is that 

the charts you prepared -- 

MR. FEMIA:  Which chart is that?  

MR. GRILLO:  Can we see it before it is being 

shown to the jury, Judge?  

THE COURT:  Is this something that is in 

evidence?  

MR. GRILLO:  No.  So why is it being shown to 

the jury?  

MR. MILLS:  I am asking her -- I am not showing 

it to the jury.  The television is not on.  Just take a 

breath.  

THE COURT:  But they also need to know what you 

are showing the witness.  

MR. MILLS:  Sure.  

THE COURT:  Gentlemen, just step up for one 

second, please.  

(Whereupon, at this time, a discussion was held 
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off the record.) 

MR. GRILLO:  Judge, we just have to approach 

on -- 

THE COURT:  Okay.  

(Whereupon, at this time, a discussion was held 

off the record.) 

Q Miss Kucsma, you said that there were -- did you 

prepare a chart that would assist you with your testimony to 

the jury? 

A Yes. 

Q Okay.  Using that chart, would it be beneficial for 

you to look at that chart as you are testifying? 

A It would be helpful, yes.  I don't think I have 

everything that -- 

THE COURT:  What chart?  

MR. MILLS:  The chart she prepared.

If he wants to question her about it, he can. 

MR. GRILLO:  No, Judge.

THE COURT:  I am questioning you about it 

because there was a ruling on the record regarding 

information that was improperly disclosed.  And that 

information cannot be relied on because it was, again, 

not properly disclosed.

And, Mr. Mills, I am stressing that we had 

conversations outside the presence of the jury regarding 
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this, and you are making me do this because you are not 

accepting my ruling. 

MR. MILLS:  Sure.  

Q Professor, bring up your old report from a couple of 

years ago, and then I am going to ask you questions about that 

report, and then I am going to ask you the impact of that 

current day.  Okay.  

So if you could bring up your initial report that you 

prepared in this case.  

THE COURT:  The Court will note improper 

questioning but. 

MR. GRILLO:  That's my objection, Judge.

THE COURT:  We'll move on from there.

There was an objection.  It wasn't formally 

made, but I am noting.  There was no proper questioning 

just now. 

Q Okay.  Can you please explain to the jury how you 

arrived at your opinions with regards to economic loss in this 

case? 

A Sure.  As I mentioned a few moments ago, I started by 

calculating the lost earnings, so I started by considering how 

much money Mr. Davis would have continued to earn had he not 

been injured in December of 2015.  

He had been working as a roofer, roofer helper at the 

time, and I was able to examine how much money he had earned 
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in this year from April 1 of that year until December of that 

year, and then that allowed me to calculate how much he was 

earning on an annual basis at the time he was injured.  

Based on my analysis, I was able to determine that -- 

I am going to work from memory here a little bit -- but Mr. 

Davis was earning approximately $75,000 on an annual basis at 

the time of his injury.  So I use that as my starting point. 

Q I am going to jump in and say you are not expected to 

memorize these numbers so you can refer? 

A To my original report?  

Q Yes.  

A Terrific.  So based on my review of his W-2 wage and 

tax a statement from April 1 through early December of 2015, 

Mr. Davis earned $50,890 if he had worked a full year, twelve 

months out of the year, instead of just April to December.  He 

would have earned $75,955 that year.  So I used that as my 

starting point to calculate how much money Mr. Davis would 

have continued to earn year over year if he had been able to 

continue working in 2016, '17 and so on.  

That figure is not only consistent with the 

information reported on the W-2 for Mr. Davis, but it was also 

consistent with benchmark statistical data.  I reviewed data 

published by the U.S. Department of Labor, specifically 

earnings data for roofers in the New York, New Jersey, 

Metropolitan area.  
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I then took into account or had to determine for how 

many years Mr. Davis would have worked had he not been injured 

in late 2015.  

In order to do that, I considered data published by 

the U.S. Government.  I looked very specifically at something 

called the National Vital Statistics Reports, and I looked 

specifically at data representing the actual experience of 

roughly 37, 38 year old males who have at their highest level 

of education eighth grade education, and based on the actual 

experience of males in that category of Mr. Davis' age, the 

age he was at the time of the incident and his level of 

education, I learned that on average men in that category will 

work to the age of 62.5 years.  

So I am simply going to calculate how much money Mr. 

Davis would have earned starting in 2016 and continuing each 

year until December of 2040, the year in which he would be 

62.5 years of age.  

I did take into account the fact that if Mr. Davis 

had continued working, his earnings likely would have 

increased year over year. 

Q Why would you account for that?  What's the basis of 

that? 

A That's really taking into account the effects of 

inflation, and specifically it's based on data published by 

the U.S. Department of Labor.  
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When I examined earnings for individuals working in 

construction industries and construction related jobs, I was 

able to determine that earnings for those individuals had in 

fact increased in 2016, '17, '18 and so on through the present 

time.  

In addition to that, I also reviewed projections of 

future wage growth published by the Social Security 

Administration and the Congressional Budget Office, and from 

reviewing those sources of U.S. Government data, I was able to 

examine on average how much earnings were expected to continue 

going forward.  

So all of those forces had demonstrated that earnings 

had increased and in my professional opinion, would continue 

to increase going forward.  

Then I took into account the fact that if Mr. Davis 

had continued working, he would have continued to have various 

job related or job maintenance expenses.  

In other words, I took into account the fact that Mr. 

Davis had he continued working, he would have spent some of 

his earnings each week and each month on job related expenses.  

Transportation to and from work.  A cup of coffee in the 

morning.  A hot dog for lunch, and so on.  

To account for those type of expenses, I reduced my 

calculations each and every year by five percent, and that was 

based on U.S. Government data.  
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I also made two other downward adjustments when I 

prepared one set of my calculations, and those two downward 

adjustments were to take into account the probability that Mr. 

Davis may have missed work going forward.  

So even if he hasn't been injured in December of 

2015, if he continued working, he likely would have missed 

work now and then because of injury, illness.  He may have 

taken time off to care for a sick relative.  He may have spent 

some time out of the labor force for other reasons.  He may 

become unemployed.  There simply may not have been work 

available.  

So in order to take into account those probabilities, 

time he may have spent not working and probably not getting 

paid, I made downward adjustments in the amount of 20.9 

percent to take into account the probability of injury, 

illness and so on, and I made another downward adjustment each 

and every year in the amount of 3.1 percent to take into 

account periods of unemployment where there was simply not as 

much work available. 

Q Why is that important to do this? 

A In this case it would not be reasonable for me as an 

economist to assume that Mr. Davis would have worked every day 

of every week of every year from 2016 until he ultimately 

retired at the age of 62.5.  Things do happen that cause 

people to miss work.  
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In some cases people are still paid during those 

periods of missed work, and in some case they are not.  

So in this case I did take into account the 

probability of these things happening, the likelihood that Mr. 

Davis would have missed work now and then and I actually 

performed two sets of calculations in my report.  

The first set of calculations was based on the 

assumption if Mr. Davis missed work, he would not have been 

paid for any time he was unable to work.  

And I performed a second set of calculations taking 

into account the probability that Mr. Davis may have been 

provided with the equivalent of some sort of PTO or paid time 

off, and, in fact, would have been paid during those periods 

of time where he was not able to work. 

Q Is that important doing your analysis when developing 

your opinion to factor in those numbers so you are not 

providing the jury with just the highest number you can bring 

them, but, in fact, the most reasonable number that makes 

sense to economic certainty? 

MR. GRILLO:  Objection. 

THE COURT:  What's the objection?  

MR. GRILLO:  Leading, form. 

THE COURT:  Overruled.  

I'll allow it.  

MR. GRILLO:  Okay. 
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A Yes.  The reason I included those calculations was to 

take into account the probability of these things happening 

and to provide the jury with an understanding of what Mr. 

Davis' earnings would have been if he missed work which he 

likely would have and not been paid during those periods of 

time. 

Q Okay.  Continue with your analysis.  

A Sure.  And I am going to work off my original report, 

correct?  

Q Yes. 

MR. GRILLO:  Judge, I have an objection.  

Do we have to keep making reference to that, the 

original report?  

THE COURT:  Your objection is noted.  

Let's move on. 

MR. GRILLO:  There is one report the expert 

should be referring to.  We don't have to call it the 

original.  We don't have to do that. 

A My report was prepared five years ago in 2019, so my 

calculations in that case in past years, those calculations 

represented how much money Mr. Davis would have earned from 

late 2015 if he had been able to finish the year and work 

through the end of 2015, and if he had continued working 

through June 30 of 2019 which was the present time when I 

prepared my report.  
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I was able to determine based on my analysis to a 

reasonable degree of economic certainty that if Mr. Davis had 

not been injured, he would have earned $210,544 from the date 

of injury through June 30, 2019, and that's taking into 

account periods of time where he would have missed work and 

assuming he would have not been paid for any of those periods 

of missed work.  

I also calculated or determined that Mr. Davis would 

earn $274,673 during that same time period, taking into 

account the times he would have missed work, but assuming he 

would have been paid during those periods of time he was 

unable to work.  

I then continued my calculations from July 1 of 2019 

into what was the future, and I continued them year by year 

until Mr. Davis' birthday, until he turned, I should say, 62.5 

years of age, and I basically continued the same calculations.  

Calculated how much money Mr. Davis would have earned year 

over year.  

I took into account the fact that the earnings would 

have continued to increase year over year, and based on my 

analysis, I determined that if Mr. Davis had not been injured 

in 2015, he would have earned a total of $2,081,821 from July 

1, 2019, through April 1, 2041.  That is taking into account 

periods of missed work, assuming he was not paid during any of 

those periods. 
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Q Let me ask you why April 1 of 2041? 

A This was what I determined Mr. Davis' statistical 

retirement age was, again, based on the actual experience of 

roughly 37, 38 year old males who have as their highest level 

of education an eighth great degree, so it's based on the 

actual experience of people like Mr. Davis, males his age with 

his level of education.  This reflects when anybody in this 

category typically retires. 

Q So that was relied upon in your field to determine 

the estimated time that someone would work? 

MR. GRILLO:  Objection to form, your Honor. 

THE COURT:  Overruled.

A Yes.  The method and the data that I relied upon, 

these are generally accepted by members of the economic 

community, and they are used by virtually all economists for 

purposes of calculating lost earnings in litigated matters. 

Q You can continue.  

A Great.  And then I also calculated how much money Mr. 

Davis would have earned from July 1, 2019, through April 1, 

2041, through his retirement if he missed work but was paid 

for any time he missed, and in that case I determined that he 

would have earned an additional $2,715,915.  And that -- 

Q That's the same basis, the only difference is 

factoring in if he had some kind of paid time off and was paid 

during periods realistically would have missed work? 
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A Correct.  Same analysis but it assumes he would have 

got some sort of PTO payment during the time he missed from 

work. 

Q All right.  You can continue.  

A That completed my analysis of Mr. Davis' earnings.  

He was not receiving any fringe benefits through his 

employment that he had at the time of the injury.  For 

purposes of my analysis I did not value any fringe benefits, 

so my analysis was simply an analysis of the paycheck that he 

would have continued to get year over year if Mr. Davis had 

been able to continue his employment. 

Q So you didn't do any add on's.  You simply took what 

he was getting paid -- 

MR. GRILLO:  Objection, your Honor. 

Q -- and used your analysis to make a determination 

what that would be in the future?  

THE COURT:  What's the objection?  

MR. GRILLO:  Leading. 

THE COURT:  Overruled.  

Let him get through it.  

MR. GRILLO:  Okay.  

A I did not consider any benefits or any other forms of 

compensation.  I simply considered how much money Mr. Davis 

had been earning through his employment as a roofer, roofer 

helper at the time of the incident, took into account the 
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effects of inflation, and then I did make those three downward 

adjustments when I calculated the lower set of earnings 

figures. 

Q Before we move on from that, can you give me your 

opinion to a reasonable degree of economic certainty as to 

what impact it would have on your analysis if you did the 

analysis from present day now? 

A If I had performed that analysis, my calculations of 

the lost earnings -- 

MR. GRILLO:  Judge, we have to approach on this, 

Judge.

THE COURT:  Are we reading from something?   

MR. GRILLO:  Yes. 

THE COURT:  Then we shouldn't be reading from 

something. 

MR. GRILLO:  Objection. 

THE COURT:  Okay.  We're done for today.  That's 

it.  

I tried to get you guys more time.  I tried to 

get you more time.  Because of the situation I did call 

just to get a little bit more time, but we are clearly 

not going to make it through despite the fact that she 

was going to be ten minutes.  

Miss Kucsma, I am very sorry because I know this 

is valuable time for you, but the Court is done because 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

vab

356

we have a big issue to discuss, and I don't think the 

attorneys understand my ruling on this issue.  

So, we are going to be done for today.  

Ladies and gentlemen, have a very, very good 

long weekend.  I'll see you again on Tuesday.  

I anticipate that there will be some issues on 

Tuesday morning, so I am going to tell you guys once 

again to come in at 11:00 o'clock.  

Thank you very much.  

THE COURT OFFICER:  All rise.  The jury is 

exiting.  

(Whereupon, at this time, the jury exits the 

courtroom.) 

THE COURT:  You can be seated, gentlemen.  

MR. MILLS:  Judge, just so we are clear, experts 

can refer to their notes when they testify.

They can refer to anything they want when 

they're testifying.  There is no restriction to the 

witness having notes with them or anything else. 

MR. GRILLO:  Can we do it outside the presence 

of Miss Kucsma?  

THE COURT:  Miss Kucsma, you may exit the stand.  

Thank you very much.  

MR. GRILLO:  Sorry for the objection.  

We'll see you next week.  
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THE WITNESS:  Thank you.  

(Whereupon, at this time, the witness exits the 

stand.)  

THE COURT:  So. 

MR. MILLS:  There is no restriction on an expert 

referring to anything when they are testifying.  Experts 

have notes all the time that we don't exchange. 

THE COURT:  Pause.  Pause.  

You may continue.  

MR. MILLS:  Experts have notes that they bring 

along for their preparation for their opinion all the 

time.  There is no requirement to exchange.  So there is 

nothing that will prevent this expert from looking at her 

file that she brought to assist her in testifying.  

I was not putting it in front of the jury.  They 

were not seeing -- this is a demonstrative chart.  I 

don't have to exchange that.  I can take the numbers she 

did, put them in a chart on my computer and put them up 

in front of the jury.  It's demonstrative.  I don't have 

to exchange that.  

So nothing that was exchanged that was exchanges 

with this defense attorney would be prevented from coming 

in whether I exchanged it or not.  

In addition to that, she would not be prevented 

from testifying using notes that she prepared, whether it 
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was exchanged or not, and, in fact, those notes are never 

exchanged.  But the defendant has the right to look 

through her file when she comes in.  That's what happens 

with every expert.  

As soon as they come in, I say, hey, can I look 

at your file.  I look at the notes.  If there is 

something there, I take note of it, and then they go up 

and testify, and the attorney says would using your notes 

assist you in your testimony.  That's what happens with 

every single expert.  

I don't understand why is this different.  There 

is nothing being done different here or outside of the 

rules.  She has the ability to read her notes or whatever 

she prepared to assist her in her testimony.  

She is an economist.  She is not going to 

memorize every single number.  That's ridiculous.  So 

there is nothing that would prevent her from using this 

testify.  

Now I have to pay her to come back. 

THE COURT:  You would have had to pay her to 

come back anyway, because we were at -- I'll give you the 

benefit -- we were at 4:25.  You were not going to be 

done, and we have cross examination to get through.  

So that was a foregone conclusion, despite the 

fact that I asked again for additional time as I said.  
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MR. MILLS:  Well, she had her chart to just show 

the numbers.  It would have been ten minutes.  But now 

she has to say the numbers out loud, which is no 

different than her writing the numbers on a pad and 

putting it in front of the jury which she has the ability 

to do.  I could use anything as demonstrative evidence.  

I could create stuff every go that I don't have to 

exchange.  

There is no basis to preclude this report.  

There is no basis whatsoever to say further than that, 

even if it is precluded, that she can't testify referring 

to it.  There is absolutely no basis because I am not 

required to turn over her notes or anything else that she 

generates at all.  

THE COURT:  Okay.  Anything further?  

MR. MILLS:  No, Judge.

THE COURT:  Mr. Grillo. 

MR. GRILLO:  Sure, your Honor.  Thank you.  

Couple of things.  The chronology of this  

disclosure, the late disclosure, this came in late 

yesterday, this chart that all the histrionics are about.  

But that chart and the figures in that chart are 

directly tied into precluded evidence from the other 

report that he served two days ago.  

Mr. Provder which has been completely precluded 
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so now despite your rulings, Mr. Mills is getting up 

there -- first he wanted to put the chart up anyway, 

despite your ruling, and we objected to that.  

He basically -- the way he chooses to practice, 

that's his prerogative, but it shouldn't be visited on me 

and my client.  

Your Honor is here.  I'm certainly not going to 

lose my patience.  I feel bad about what I said a couple 

of days ago about, you know, whatever.  The point is I 

have got a client to protect.  We have rights in this 

case as well, and this eleventh hour audially and serving 

things, aside from the lack of professionalism, it is 

just not proper under the law.  

I had made objections.  I am a bit distressed by 

the fact -- and I understand, Judge, you want to remain 

impartial.  I'm not asking for favoritism, so when you 

make a statement to the jury that the lawyers, the 

lawyers.  I know it's not me, but I am going to take the 

hit for it because of plaintiff's counsel's subversive 

way of doing things.  It is not proper. 

MR. MILLS:  I was not ever required to give him 

this, ever. 

MR. GRILLO:  I appreciate your position.  It's 

like you don't practice in New York, but you do.  This is 

the law. 
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MR. MILLS:  I am not required to give to it him. 

Where is the law.  

THE COURT:  Mr. Mills, if you had not given that 

to him, I am sure there would have been an objection as 

you were using it, and we would be having this very same 

discussion for the reasons I previously stated when I 

made my ruling that this report was precluded.  

The problem is that a portion of this report is 

from a report from a doctor based on -- 

MR. MILLS:  It's not.  There is no reason to go 

through this because it is not.  She did not factor in 

Proctor's discussion of back surgery.  She did not. 

THE COURT:  Mr. Mills, the issue is -- 

MR. MILLS:  And that's the only thing precluded. 

THE COURT:  So, Mr. Mills, the issue is her 

original report as mentioned is a multiple page report 

that not only indicates numbers but indicates what was 

reviewed in the process of rendering that report.  

With respect to this updated chart, we don't 

know what was relied on. 

MR. MILLS:  So he can ask her.  

I don't understand what is happening here.  I do 

not understand what is happening.  I don't. 

THE COURT:  Okay.  So you know what, how about 

this, if you think I am making a reversible error, I want 
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you to brief it and, guess what, I want the brief on 

Monday.  

MR. GRILLO:  Will I have time to respond to the 

brief?  

THE COURT:  Absolutely.  So you know what, let's 

make it Sunday, response on Monday, and we'll all be -- 

MR. MILLS:  So find the cases that experts can't 

refer to their notes?  

THE COURT:  This is not regarding her notes.  

This is regarding an updated report which has to be based 

on something, right, the numbers have to come from 

somewhere.  She does not make up the numbers.  She uses 

information from other sources to generate her numbers.  

And, like I said, her original report provides 

the basis for where she extrapolated the information.  

This most recent updated report and numbers, there is no 

basis other than to say she just came up with them. 

MR. MILLS:  She testified what her numbers are 

based on.  She testified to that, and nothing that she 

testified to is precluded.  She does not factor in an 

individual -- the back surgery has nothing to do with the 

economic figures. 

THE COURT:  It's not just about the back 

surgery.  There is an exam from January 10 essentially 

during this trial. 
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MR. MILLS:  That has nothing to do with her 

economic numbers, nothing.  

MR. GRILLO:  Judge, in addition to the exam, 

there is a supplemental report by Mr. Provder.  

MR. MILLS:  That has nothing to do with her or 

her economic numbers.  

MR. GRILLO:  She relied on it though in coming 

up with her updated report.  It's the way she said in 

chronologically.  You can't say with a straight face on 

the record that she didn't rely on a supplemental report.  

She did.  That's why she generated a supplemental report 

on her own. 

MR. MILLS:  Judge, report aside, she can testify 

as to economic numbers.  She can use her notes.  And if 

this chart is in her notes, she can refer to that.

I can also as she is testifying before or after 

summation or whatever else create this myself and show it 

to the jury without exchanging it with the defendant 

because it's demonstrative.  

And I can use it if she says it will assist her 

in her testimony, she can use it.  There is no rule, no 

law, no precedent that says an expert cannot refer to 

their notes, and their notes do not have to be exchanged, 

so what are we talking about?  

I don't have to exchange notes.  She can write 
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whatever notes she wants and come and talk to the jury 

using her notes as a reference.  That's all I am asking 

to do.  You said no report, so I didn't offer in the 

report. 

THE COURT:  Now this is not a report; it's not a 

supplemental report, it's simply notes?  

MR. MILLS:  It's a chart.  It's a chart.  There 

is no additional report.  I didn't exchange it as a 

report.  I exchanged primary care doctor as a 

supplemental report but not this.  This is simply 

numbers, updated numbers.  

There is nothing new about this.  

THE COURT:  Let me get back to the question I 

asked previously.  

How does she update her numbers?  

MR. MILLS:  By looking at the economic values of 

current day.  That's what she does.

THE COURT:  In relation to what?  

MR. MILLS:  To the economic value in 2019 when 

she first prepared the report. 

THE COURT:  Mr. Mills, help me out.  

Why would if that was the case, if she didn't 

need any other than those economic numbers, why in her 

original report did she need Dr. Proctor's report and did 

she review Dr. Proctor's report?  
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MR. MILLS:  It's a separate issue, Judge.  I'll 

explain. 

THE COURT:  No, it's not.  Answer my question. 

MR. MILLS:  I am and I'll explain.  There is 

economic numbers she will give testimony about, and there 

is also life care numbers that she gives.  

Provder provided her with some information in 

addition to the depositions and medical records she read 

in addition to life care.  That's are not economic 

numbers.  Those are two separate things.  Economic 

numbers that she was just talking about has nothing to do 

with Provder.  

She just testified all she did was look at 

amount of his paycheck and used the life expectancy.  She 

used the growth and all of that kind of stuff to bring 

those numbers forward.  

That's straight economics.  That has nothing to 

do with Provder.  

She will talk about the life-care plan, the cost 

of that.  That's where she factors in all of the other 

things.  I told her outside that she cannot factor in the 

cost of the back surgery or anything that is related to 

that.  

That handles that issue all together.  

Otherwise, there is nothing new. 
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THE COURT:  So the economic numbers regarding 

loss of wages, let's just call it loss of wages, you are 

saying there is zero reliance on anything other than her 

economic numbers?  

MR. MILLS:  I'm not saying -- she said she only 

relied on his paycheck and his life expectancy and his 

work expectancy.  That's all she relied on.  It's hard 

numbers. 

THE COURT:  All right.  

But then the chart that you gave the Court, and 

I read it when we addressed this issue earlier, has 

multiple categories. 

MR. MILLS:  Right. 

THE COURT:  It was not just economic numbers. 

MR. MILLS:  That's why I am telling you it's two 

different things.  

There is one economic numbers that is just 

economic numbers, and there is a separate exhibit that I 

forwarded as far as she received in regards to the cost 

of life care.  That did factor in what the additional 

surgery, but I told her that's precluded, so now it's 

out.  

THE COURT:  So the issue, Mr. Mills, thank you 

for clearing that up, is that all being in as one report 

and one piece of evidence?  
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MR. MILLS:  There were two separate documents, 

Judge. 

(Whereupon, at this time, Senior Court Reporter 

Victoria Bifulco was relieved by Senior Court Reporter 

Monica Jenkins.)
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MR. MILLS:  There were two separate documents.

THE COURT:  I had it as one document. 

MR. MILLS:  There are two separate documents. 

MR. GRILLO:  I have one document. 

THE COURT:  So, if all we're talking about is 

wages, lost wages, lost income, then, yes.  As an economist 

she can testify because she has formulas to do that.  

There's nothing she relies on other than the W-9, the tax 

forms.  

Anything relative to the life care plan, she needs 

other information.  So, if this was confused for that 

reason then I do apologize because I see it as one report.  

And I think we need to clarify that. 

MR. MILLS:  It's two separate reports, Judge. 

THE COURT:  And Counsel, I hope you are in 

agreement with this because that does make sense.  It is 

simply lost wages.  That's fine. 

MR. GRILLO:  I haven't got issues with that, 

Judge. 

THE COURT:  That's fine.  That's within her 

purview as being -- Mr. Mills, no, no face needed.  Thank 

you very much.  Like I said, this could have been clarified 

had this been exchanged in a timely fashion.

MR. MILLS:  I don't even have to exchange this. 

THE COURT:  But you did. 
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MR. MILLS:  But I don't have to. 

THE COURT:  But you did.  

MR. MILLS:  So, I'm penalized for doing something 

I didn't even have to do.  She could have came and 

testified no matter what. 

THE COURT:  If she started going into the life 

care plan there would have been objections then.  We would 

have to deal with it then.  So --

MR. MILLS:  But the life care plan wouldn't 

include the surgery that's precluded.  

THE COURT:  It's not just the surgery.  It's not 

just the surgery. 

MR. MILLS:  What else is it?  

MR. GRILLO:  It's additional treatment in this 

January 14th report, additional treatment she supplemented 

it. 

MR. MILLS:  I can even ask her to assume he got 

this treatment.  I can ask her that.  I don't understand. 

MR. GRILLO:  You got to exchange what she's going 

to testify to under 3101 d.  You have to.  You got to say 

-- 

MR. MILLS:  So you're telling me an expert can't 

testify about stuff that comes in during the trial?  

THE COURT:  Talking over each other is not going 

to work. 
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MR. GRILLO:  If you do a 3101 cover page here's 

what she's going to testify. 

MR. MILLS:  You have a 3101 d for her. 

MR. GRILLO:  From 2019. 

MR. MILLS:  It's the same sum and substance, 

nothing new.  No, updated treatment, I don't have to send 

another 3101 d to say she's going to add treatment that 

happened from the time I sent the other 3101 d.  I don't 

have to do that. 

THE COURT:  Why don't you?  

MR. MILLS:  It's not new sum and substance.  The 

cases he provided the expert had a different opinion or 

wasn't exchanged at all or came in and said instead of this 

being an injury it's an old injury with aggravation.  

That's a difference.  There is no difference here.  

This is a continuation of treatment that she's talking 

about.  So, if you're saying that, that means every person 

would have to update that 3101 d the day before trial; 

otherwise, if anything happens they wouldn't be able to 

talk about it.  It wouldn't make any sense. 

MR. GRILLO:  If I may what I'm saying is -- 

MR. MILLS:  You can talk about updated treatment 

cause I can tell her and I can say it to a doctor too.  I'm 

going to tell you Dr. Katz has not treated Kareem Davis but 

he can sure talk about treatment and say I'll say Doctor, I 
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want you to assume that this is what the testimony was or 

this happened.  

I can do that.  

MR. GRILLO:  You're mixing apples and oranges 

talking about treating physicians giving opinions as 

opposed to a specialized expert.  

MR. MILLS:  What is the --

THE COURT:  You can't talk over each other.  

MR. GRILLO:  I was talking.  He jumped in again.  

So, respectfully, so, with that said this is a specialized 

witness.  She is not a treater.  Proctor is not a treater.  

These are experts that were hired by Zeremba & Brown that 

was disclosed under 3101 d and the whole premises of 3101 d 

is to give your adversary an opportunity to properly 

prepare. 

MR. MILLS:  What don't you know that she was going 

to testify to?  

MR. GRILLO:  No. No. No.  This is your burden. 

MR. MILLS:  You're the adversary, I'm asking you 

what don't you know, what would have been different in a 

3101 d that I supplemented?  

MR. GRILLO:  I'm not going to address it until you 

stop talking.  It's not my burden.  It's your burden of 

truth.  If this was your end game to have updated figures 

put out there.  
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I don't have an issue.  We knew what he made, what 

his salary was for the months he worked for APS.  She based 

it all on that and I think you have to agree with that.  

She's basing on it and I'm going to question her about 

that.

So the wages, that's black and white.  She plugs 

in the figure, take him she's got him to a work life 

expectancy of 62 and a half years at X amount of dollars 

per year.  

She jacked it up to 75, fine but I can question 

her about that.  That's easy.  It's the life care component 

which has been precluded Proctor because she turned it over 

late. 

MR. MILLS:  It's the back surgery. 

MR. GRILLO:  It's not just the back surgery.  It's 

the life care plan.  The whole life care report from 

January 10 or January 14th is precluded.  Now, if you 

wanted to get both of these things in because here's the 

question, why did you give me the updated chart yesterday?  

MR. MILLS:  Because I was being nice knowing I was 

going to use it so you think I have to give you a chart, a 

demonstrative chart.  Do I have to give you a demonstrative 

chart? 

MR. GRILLO:  Based on what?  Yeah, if you're going 

to -- 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDINGS

MJ

373

MR. MILLS:  I do not.  I can make it up as she 

testifies.  I can make up my own chart.  

THE COURT:  Based on what?  

MR. GRILLO:  He can make it up as he goes he said. 

MR. MILLS:  You never made up a chart during 

trial?  

THE COURT:  Mr. Mills, I'm pretty sure 

demonstrative charts that you use have to be based on 

something.  You can't just make it up. 

MR. MILLS:  No, I mean develop it as we go, not 

just make it up, develop it as the testimony comes in.  I 

can create my own chart on my computer to show the jury if 

the witness is testifying.  It's demonstrative.  I don't 

have to exchange that.  

THE COURT:  It doesn't have -- I'm going to 

clarify my ruling based on what we've now discussed.  As I 

said, she can testify on the lost wages.  That's within her 

purview as an expert as an economist.  

Again, I think the confusion it was part of one 

entire in my opinion report.  She cannot testify on the 

life care plan.  And as I said, I'm giving you guys the 

opportunity, if you think I'm way off base here brief it 

and oppose it, Sunday, Monday.  I will address it again. 

MR. MILLS:  What do you mean she can't testify as 

to the life care plan?  
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THE COURT:  The number she has with respect to the 

life care plan, the medical costs. 

MR. MILLS:  She will take out the back surgery and 

any related expenses.  I can ask her right now, I want you 

to assume that he had this treatment, how does this factor 

into your numbers.

I have the right to ask that.  That a perfectly 

appropriate question.  So, what would make it different if 

she prepares that ahead of time as opposed to my asking her 

on the stand.

THE COURT:  Is the assumption based on the report 

that is now precluded of Dr. Proctor?

MR. MILLS:  No. The assumption will be on the 

testimony of the plaintiff and the medical records.  

THE COURT:  And what are we assuming?  

MR. MILLS:  That he had treatment outside of the 

surgery to his back and anything related.  That's the only 

difference in this. 

THE COURT:  Is that not what Dr. Provner's report 

contemplates?

MR. MILLS:  Dr. Provner's report does add in the 

surgery which you said is precluded so she won't add those 

numbers in? 

THE COURT:  Does it not contemplate in all the 

other treatment?  
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MR. MILLS:  It does but she can hear about that 

through other means. 

THE COURT:  We'll speak to her before she 

testifies because I'm going to ask her questions and if she 

can't answer those questions without telling me, she can't 

base it on an assumption.  

If she tells me she can't base it on an assumption 

then it's not coming in.  

MR. MILLS:  I think we're confusing things.  She 

can look -- 

THE COURT:  Mr. Mills, pretend for a second that 

she does not have Dr. Provner's January 10 report, right, 

this is how I'm going to phrase it to her.  

Pretend she never saw that report.  Can she render 

an opinion on the life care plan numbers on her own.  If 

she says yes I'll consider allowing it in.  If she says, 

no, it's not coming in. 

MR. MILLS:  Here's the other component to that.  

An expert can rely on hearsay evidence.  An expert can rely 

on anything.  An expert is not bound by what is going to 

come into court.  An expert can rely on anything. 

THE COURT:  How does that make sense?  Why am I 

precluding it?  You are getting an opinion off of a 

precluded document. 

MR. MILLS:  What that means is she has to ignore 
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Dr. Provner she can't rely on something Dr. Provner said 

because that won't come into court.  That doesn't make 

sense.

THE COURT:  Yes, it does. 

MR. MILLS:  No, it does not.  There's always 

things that doesn't come into court that an expert rely's 

on that doesn't make it into evidence.  You understand what 

I'm saying. 

THE COURT:  I completely disagree with you.  I'm 

saying this for the last time.  Brief it.  Sunday.  Monday.  

Thank you.  

MR. GRILLO:  Judge I'm not going to brief it on 

Monday if I don't get something on Sunday. 

THE COURT:  Obviously not and if neither of us get 

anything then my ruling stands and I'll clarify my ruling 

on the record with respect to the new economic numbers 

versus the life care plans numbers. 

MR. GRILLO:  For clarity, I'm not taking issue 

with lost wages and the way it was done, the way she 

factors it.  It's the life care plan.  Aside from taking 

issue with the late disclosure, my objection stands in that 

regard, Judge but it's basically asking an expert to 

testify about excluded evidence. 

MR. MILLS:  She's not.  I just told you that she's 

not going to testify about the back surgery or any related 
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treatment. 

MR. GRILLO:  Judge, if I read you correctly, if I 

understand your analysis correctly, I would surmise if I 

were mr. Mills, he would have to lay a foundation with Ms. 

Kucsma as to how she arrived at her conclusions, correct?  

MR. MILLS:  No I don't.  I can ask an expert 

what's your conclusion and not her basis at all. 

THE COURT:  We're done gentlemen.

(Whereupon, the trial was adjourned to Tuesday, 

January 21, 2024 at 10:00 a.m.
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