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PRELIMINARY STATEMENT
Defendant submits this memorandum of law in support of its motion to compel plaintiff in this action to respond to its [DATE] Demand for Litigation Funding Information and Documents. This Court should compel the disclosure of the requested third-party litigation funding (TPLF) information for two chief reasons. The first is that the funder holds a lien on plaintiff’s recovery and is, consequently, an interested party. Comparable lien information is routinely demanded and produced as a matter of course in personal injury actions. Production of this information should, therefore, be no more controversial than supplying a plaintiff’s Workers’ Compensation documentation and would, in fact, be equally conducive, if not more so, to the resolution of this action.
Second, the opaque and often exploitative nature of TPLF raises glaring public policy concerns demanding this Court’s attention. As recent decisions from around the country confirm, including in New York, TPLF plaintiffs often obtain litigation financing at exorbitant rates of interest that accrue over years of litigation. As a result, in many cases, the accumulated interest on a plaintiff’s obligation approaches or eclipses plaintiff’s eventual award, leaving him or her with a pittance or without recovery altogether. The problem of this situation is obvious: TPLF plaintiffs are unable to accept reasonable settlement offers and, instead, proceed to trial with the aim of securing an outsized jury award that will satisfy their TPLF obligations without exhausting their own compensation. A parade of horribles ensues. Litigants cannot resolve their cases, individual plaintiffs must refuse fair settlement offers and gamble their recoveries on the prospect of a runaway verdict, plaintiff counsel are placed in a conflicted situation, and the courts are needlessly overrun by additional litigation.
Absent the transparency that full disclosure would inaugurate, core New York public policies (1) favoring consumer protection from predatory actors, usury, and unconscionable contracts, (2) favoring settlement, (3) favoring court efficiency and avoidance of backlog, and (4) avoiding conflicts of interest and the appearance of impropriety, will continue to be violated.
As public filings confirm that plaintiff received litigation funding (via current or prior UCC filings), this Court should permit defendant to determine whether such a situation exists here and what impact it will have, or already has had, on the prosecution of these cases. Accordingly, the Court should direct plaintiff to disclose, at a minimum, (1) the amount of the TPLF obligations, including the funds advanced and any additional fees, (2) the applicable interest rates on these amounts, (3) the dates on which these funds were advanced, (4) the identities and contact information of the litigation funders, and (5) any other material terms impacting plaintiff’s potential recovery herein.[footnoteRef:1] [1:  See The Sunlight Disinfectant Principle: Transparency & Full Disclosure Are Necessary Safeguards For Consumer Litigation Funding, Chris Theobalt, et al., NYCJI (January 2024) (https://www.nycji.org/research).] 

PROCEDURAL HISTORY
[INSERT ANY NECESSARY PROCEDURAL BACKGROUND TO ORIENT THE COURT]
On [DATE], the defendant obtained UCC filings indicating that plaintiff received litigation funding from third-party lenders. See UCC Filings (“Exhibit A”). Specifically, the UCC filings show that plaintiff has received litigation funding from [NAME]. [DESCRIBE BASED ON KNOWN FACTS, AND NOTE ANY POTENTIALLY INTERTWINED RELATIONSHIPS]
Shortly after learning of the existence of these UCC filings, defendant served discovery demands for TPLF information and documents. See Discovery Demands (“Exhibit B”). After receiving [no responses/objections] to these demands, defendant served good faith letters, dated [DATE], requesting compliance with the outstanding discovery demands within three weeks. See Good Faith Letters (“Exhibit C”). 
On [DATE], counsel for defendant followed up via email with counsel for plaintiff regarding the outstanding requests and received no immediate response. See Email [DATE] (“Exhibit D”). The following week, counsel for defendant contacted plaintiff’s counsel via telephone seeking confirmation on whether he/she intended to provide responses to the outstanding discovery demands. On the phone, counsel for plaintiff expressed that he/she would not respond to the demand and subsequently sent a one paragraph objection without any actual documents responsive to the demands. See Objections (“Exhibit E”).
GOVERNING LAW
CPLR 3101(a) provides for the “full disclosure of all matter material and necessary in the prosecution or defense of an action.” What constitutes “material and necessary” information is “to be interpreted liberally to require disclosure, upon request, of any facts bearing on the controversy which will assist preparation for trial by sharpening the issues and reducing delay and prolixity.” Allen v. Crowell-Collier Publ’g Co., 21 N.Y.2d 403, 406 (1968). The test is “one of usefulness and reason.” Id. “[D]iscovery determinations are discretionary; each request must be evaluated on a case-by-case basis with due regard for the strong policy supporting open disclosure.” Andon v. 302-304 Mott St. Assoc., 94 N.Y.2d 740, 747 (2000). Additionally, “a Trial Judge assessing the propriety of a [discovery] request…must weigh the relevant policy interests involved…” Jasopersaud v. Tao Gyoun Rho, 169 A.D.2d 184, 188 (2d Dept 1991); see also Feger v. Warwick Animal Shelter, 59 A.D.3d 68, 71 (2d Dep’t 2008) (explicitly citing “public policy considerations” in weighing the motion court’s granting of a protective order and denying disclosure under CPLR 3101(a)).
CPLR 3124 provides that “[i]f a person fails to respond to or comply with any request, notice, interrogatory, demand, question or order under this article, except a notice to admit under section 3123, the party seeking disclosure may move to compel compliance or a response.”  A motion to compel will be granted where “the information sought is material and necessary.”  O’Dwyer v. Law Offs. Of Rex E. Zachofsky, PLLC, 170 A.D.3d 494, 494 (1st Dep’t 2019). 
ARGUMENT
POINT I
PLAINTIFF FAILED TO TIMELY RESPOND TO THE DEMANDS
Plaintiff’s “failure to make a timely challenge to [the] document demand pursuant to CPLR 3122(a)(1) forecloses inquiry into the propriety of the information sought. . .” Recine v. City of NY, 156 A.D.3d 836, 836 (2d Dep’t 2017). “Objections pertaining to irrelevance under CPLR § 3101(a) or material prepared in anticipation of litigation under CPLR § 3101(d)(2) are no longer available.” Stark v. Matchett, 2016 NY Slip Op 31474[U], *5 (Sup Ct, N.Y. County 2016) citing Roman Catholic Church of the Good Shepherd v. Tempco Systems, 202 A.D.2d 257, 258 (1st Dep’t 1994). Only two limited exceptions are recognized in case law and that is pertaining to documents privileged under CPLR 3101 or requests that are palpably improper. Recine, 156 A.D.3d at 836. “A disclosure request is palpably improper if it seeks information of a confidential and private nature that does not appear to be relevant to the issues in the case.” Titleserv, Inc. v. Zenobio, 210 A.D.2d 314, 315-316 (2d Dep’t 1994).
It is undisputed that plaintiff did not respond to defendant’s demands within the time prescribed under CPLR 3122(a)(1) or seek a protective order. Rather, plaintiff simply ignored the demands for [AMOUNT OF TIME]. Thus, the only issue is whether the requests are privileged or if they are palpably improper. Plaintiff has not asserted privilege with these third-party documents. As discussed infra, the demands are not palpably improper they identify specific lien holders of plaintiff as relating (and limited) to this litigation, the terms of these alleged liens to determine (a) if they would serve as a collateral source under CPLR 4545, (b) if the terms are unconscionable or violative of usury prohibitions, and whether the relationship between the lending entities and counsel create potential conflicts of interest which need to be addressed by the Court.
POINT II
DISCLOSURE OF PLAINTIFF’S LITIGATION FUNDING AGREEMENTS IS 
NECESSARY BECAUSE THE FUNDERS ARE INTERESTED LIENHOLDERS

A.	TPLF Is Material Because These Entities Are Lienholders Like Medicare/Medicaid Or Workers’ Compensation. Unlike Medicare/Medicaid Or Workers’ Compensation, However, They May Also Possess Veto Power Over Any Settlement.

While taking many forms, third-party litigation funding (TPLF) is, generally speaking, “an arrangement in which a funder that is not a party to a lawsuit agrees to provide nonrecourse funding to a litigant or law firm in exchange for an interest in the potential recovery in a lawsuit.” U.S. Gov’t Accountability Office, GAO-23-105210, Third-Party Litigation Financing: Market Characteristics, Data and Trends, 1 (Dec. 2022) at 1.[footnoteRef:2] Because many litigation funding agreements are “contingent,” meaning the plaintiff must repay the lender only if he recovers money damages, the First Department has interpreted the language of one such TPLF agreement as an “investment,” rather than a loan, and, by making this distinction removed it from the ambit of New York’s usury laws[footnoteRef:3]. See Cash4Cases, Inc. v. Brunetti, 167 A.D.3d 448, 449 (1st Dep’t 2018) (holding that a TPLF agreement involving a $76,930 sum accruing annual interest of 45.93% was not a loan “because the repayment of principal is entirely contingent on the success of the underlying lawsuit.”). It bears noting that neither the Court of Appeals nor any other department of the Appellate Division has adopted this view. [2:  Hereinafter, “GAO.” Available online at https://www.gao.gov/assets/gao-23-105210.pdf 
]  [3:  New York courts have also refused to prohibit TPLF as champerty, which requires the champertous party to have purchased the right to bring the lawsuit from the original plaintiff “for the primary purpose of bringing a lawsuit.” Justinian Capital SPC v. WestLB AG, N.Y. Branch, 28 N.Y.3d 160, 163 (2016). Under a number of TPLF agreements we have reviewed, the plaintiff retains the right to recover and remains the steward of the litigation, at least nominally. Depending on the specific language of the TPLF agreement, however, this is yet another concern warranting full transparency and disclosure. See Case Cash Funding, LLC v. Gilberg, 55 Misc. 3d 144(A) (App. Term. 2d Dep’t 2017).] 

Moreover, where a TPLF agreement lacks contingency, it is a loan subject to New York’s usury laws. See Echeverria v. Est. of Lindner, 7 Misc. 3d 1019(A) (N.Y. Sup. Ct. Nassau Cnty. 2005) (holding that TPLF agreement was not a contingency but a loan subject to vitiation under New York’s usury laws because the strict liability imposed on the defendant by Labor Law § 240(1) made the plaintiff’s recovery a “sure thing”); Case Cash Funding, LLC v. Gilberg, 55 Misc. 3d 144(A) (App. Term. 2d Dep’t 2017) (denying plaintiff’s motion for summary judgment in lieu of complaint and rejecting Case Cash principal Greg Elefterakis’ affirmation in support that characterized the loan as “non-recourse” because it was “ambiguous as to whether the loan is a nonrecourse loan, since, as Elefterakis remarked in his moving affidavit, it includes a statement that, in the event that the recovery from the Lawsuit is inadequate to cover the loan, defendant will be responsible for such payment: a statement indicative that the loan may have been a recourse loan, despite contrary statements which are also included in the Agreement.”).
No New York decision has rejected the reasoning in either Echeverria or Case Cash and, in fact, each comports with the contingency distinction created in Cash4Cases. See Fast Trak Investment Company, LLC v. Sax, 962 F.3d 455, 466 (9th Cir. 2020) (“no New York appellate or high court has addressed a defense of usury in cases involving litigation financing agreements where, similar to those here, the purported lender’s risk of non-payment is arguably miniscule.”). Thus, where a plaintiff obtains litigation funding after the imposition of strict and absolute liability on the defendant, both Cash4Cases and Echeverria instruct that the agreement should be analyzed as a standard loan agreement subject to New York’s statutory prohibitions on usury. The reasoning of Echeverria can be extrapolated to cases in which a defendant’s liability is, by law, automatic or near automatic, such as rear-end collision cases or Labor Law § 240(1) cases involving falls from ladders or scaffold collapses, or pedestrian knockdown cross-walk cases involving the light in the pedestrian’s favor. Put simply, the more likely a plaintiff’s liability victory, the more likely his or her TPLF agreement will violate New York’s anti-usury statutes.[footnoteRef:4] The potential for a plaintiff to be ensnared in a usurious (potentially criminally so) loan entitles the defendant to discovery of this information. [4:  The TPLF lobby simply demands that legislators and the public take it on faith that predatory rates are necessary because of the high risk of their loans, despite that a vast majority appear to be low- or minimal-risk propositions and have been thoroughly vetted to ensure as much.
] 

[bookmark: _Hlk150509780]Furthermore, in some cases, New York courts have found questions of fact as to whether the funding was actually nonrecourse based on the language in the contract, highlighting the need for the production and judicial review of TPLF agreements. See Case Cash Funding, LLC v. Gilberg, 55 Misc. 3d 144(A); 57 N.Y.S.3d 674 (App. Term. 2d Dep’t 2017). In effect, the funder’s interest in the potential recovery constitutes a lien against any judgment or settlement in the action. As such, the information is subject to disclosure. Lien information is routinely and without controversy demanded and produced in the normal course of personal injury actions, Medicare/Medicaid and Workers’ Compensation liens being the most obvious example. 
While CPLR 3101 does not specify such information, and it is inadmissible at trial, its disclosure is routinely required and encouraged by the courts.[footnoteRef:5] For example, Queens County Supreme Court’s Compliance Conference Part requires parties to complete a fillable Compliance Conference Stipulation and Order[footnoteRef:6] that asks whether “[l]ien information was served” and, if it wasn’t, requires the parties to pick a date by which the Plaintiff “shall serve” such information.[footnoteRef:7] Similarly, Richmond County Supreme Court’s fillable confidential/settlement worksheet provides that lien information be shared along with other relevant case information.[footnoteRef:8] Federal courts similarly began requiring disclosure of TPLF as part of the standard discovery disclosures.[footnoteRef:9]  [5:  The same is true for collateral source information such as Social Security Disability and Survivor Benefits, pension information, and no-fault insurance files. See infra.
]  [6:  https://www.nycourts.gov/LegacyPDFS/COURTS/11jd/supreme/civilterm/bar_notice.pdf]  [7:  https://www.nycourts.gov/LegacyPDFS/COURTS/11jd/supreme/civilterm/comp_conf_stip_order.pdf]  [8:  https://ww2.nycourts.gov/sites/default/files/document/files/2020-10/SCP-Confidential%20Worksheet-fillable_0.pdf]  [9:  U.S.D.C. of New Jersey, Local Rule 7.1.1 (disclosure of third-party litigation funding). Available at https://www.njd.uscourts.gov/sites/njd/files/CompleteLocalRules.pdf; U.S.D.C. of Delaware Standing Order Regarding Third-Party Litigation Funding Arrangements available at https://www.ded.uscourts.gov/sites/ded/files/Standing%20Order%20Regarding%20Third-Party%20Litigation%20Funding.pdf; U.S.D.C. N.D. Cal., Standing Order for all Judges of the Northern District
of California on the Contents of Joint Case Management System, § 19 (eff. Nov. 1, 2018). ] 

More compellingly, disclosure serves public policy by revealing interested parties and facilitating prompt and fair case resolution. Despite the rapid growth of TPLF in this state and its significant impact on litigation, “New York State does not currently have legislation to regulate litigation funding.” New York City Bar, Report to the President by the New York City Bar Association Working Group on Litigation Funding (New York, NY: Feb. 2020) at 19.[footnoteRef:10] Having recognized the opaque and often predatory nature of the TPLF market, both houses of the State Legislature have worked over the past several years to enact legislation that would implement stringent consumer protections.[footnoteRef:11] Until such time as a statute makes it out of committee, the various divisions of the state’s Supreme Court are the only entities capable of scrutinizing these agreements. [10:  Hereinafter, “NYC Bar Report 2020”. Available online at https://s3.amazonaws.com/documents.nycbar.org/files/Report_to_the_President_by_Litigation_Funding_Working_Group.pdf . ]  [11:  See Senate Bill S4146A (https://www.nysenate.gov/legislation/bills/2023/S4146/amendment/A); Assembly Bill A115 (https://www.nysenate.gov/legislation/bills/2023/A115); Assembly Bill A7655A (https://www.nysenate.gov/legislation/bills/2023/A7655). ] 

Litigation funders typically advance financing to plaintiffs at extortionate interest rates, which are purportedly commensurate with the risk of non-recovery (GAO at p. 20). Rates on funding to individual plaintiffs “are commonly in the range of 3-5% per month (which, even without compounding, can mean 60% annually.” John H. Beisner & Gary A. Rubin, U.S. Chamber Inst. For Legal Reform, Stopping the Sale on Lawsuits: A Proposal to Regulate Third Party Investments in Litigation (2012) (emphasis added).[footnoteRef:12] Indeed, as discussed infra, the litigation funding companies have lent other New York plaintiffs funds at 5.9% monthly compounding interest, and 98.95% annually. [12:  Available online at https://instituteforlegalreform.com/research/stopping-the-sale-on-lawsuits-a-proposal-to-regulate-third-party-investments-in-litigation/ ] 

Usury laws, designed “from time immemorial…to protect desperately poor people from the consequences of their own desperation” (Schneider v Phelps, 41 N.Y.2d 238, 243 (1977), currently offer little protection to plaintiffs who sign a funding agreement. “[U]sury laws apply only to loans or forbearances, not investments.” Seidel v. 18 East 17th St. Owners, Inc., 79 N.Y.2d 735, 744 (1992), citing GOL § 5-501(1) and (2). The only Appellate Division decision interpreting one specific TPLF agreement (in a matter where both liability and damages were hotly disputed) held it to be an “investment” and not a loan under the circumstances presented, and thus outside the state’s statutory prohibitions on usury and champerty. See Cash4Cases, Inc. v. Brunetti, 167 A.D.3d 448, 449 (1st Dep’t 2018). But see Case Cash Funding, LLC v. Gilberg, 55 Misc. 3d 144(A); 57 N.Y.S.3d 674 (App. Term. 2d Dep’t 2017) (denying plaintiff’s motion for summary judgment in lieu of complaint because it was ambiguous whether the funds were actually non-resource or whether other provisions in the agreement made it a recourse loan and thus void as usurious); Echevarria v. Estate of Linder, 7 Misc.3d 1019(A) at *8 (Nassau Cty. Sup. Ct. 2005) (finding that litigation funder LawCash was lending money at usurious rates, and that the certainty of plaintiff’s recovery under the strict liability statute of Labor Law Section 240(1) rendered the arrangement a loan and not an investment).[footnoteRef:13] [13:  While neither the Court of Appeals nor any other department of the Appellate Division has weighed in at all, other courts in the Second Department have considered it on a more individualized basis. The Cash4Cases v. Brunetti holding does not establish that all of the myriad forms of TPLF agreements are per se non-usurious. That litigation funds are advanced on a non-recourse basis is not ordained in holy writ, it is simply one of their more common forms specifically designed to circumvent usury laws. Disclosure on a case-by-case basis is, therefore, necessary to determine whether a funder’s recovery is, in fact, truly contingent and, therefore, compliant with New York’s usury and consumer protection statutes.] 

On the issue of whether these liens are discoverable, courts have issued conflicting decisions, mostly on extremely sparse briefing. Compare Manrique v. Delgado, Index No. 23879/2015E, NYSCEF Doc. No. 104 (Bronx Cnty. Sup. Ct. Jan. 2. 2019)(directing disclosure of litigation funding company); Haji v. Certified Lumbar Corp., Index No. 518199/2019, NYSCEF Doc. No. 15 (Kings Cnty. Aug. 28, 2020)(Knipel, J.) with Coronado v. Veolia N. Am., Index No. 450319/2019, 2021 NYLJ LEXIS 298, *4 (NY Cnty Sup. Ct. Apr. 13, 2021). That said, this Court is free to reach a decision on the full briefing and merits of this application.
B.	The Discovery Is Also Relevant As A Potential Collateral Source
As discussed supra, a plaintiff’s lien information, including Workers’ Compensation, Medicaid or Medicare, has been traditionally subject to disclosure. In fact, there is a plethora of decisions at the Supreme Court level compelling productions of same. Webber v. Mt. Sinai Beth Isr. Hosp., 2021 NY Slip Op 31278[U], *6 (Sup Ct, NY County 2021) (granting defendants’ motion to compel disclosure in compliance with defendants’ CPLR §4545 Demands and Notices to Produce Medicare/Medicaid Lien Information); Krasniqi v. Korpenn LLC, 2018 NY Slip Op 32729[U], *24 (Sup Ct, NY County 2018) (directing plaintiff to respond regarding Medicaid liens); Zauner v. Bros. of Mercy Nursing & Rehabilitation Ctr. & Bros. of Mercy Nursing Home Co., 2016 N.Y. Misc. LEXIS 10867, at *1 (Sup Ct, Erie County Jan. 21, 2016) (ordering disclosure of Medicare and Medicaid liens); Anderson v. Lukasik, 2015 N.Y. Misc. LEXIS 11830, at *1 (Sup. Ct. Erie County Dec. 13, 2015, No. 802994/2016)(same)
While ultimately, a Worker’s Compensation, Medicare or Medicaid lien may not qualify as a collateral source offset under CPLR 4545 because a plaintiff must repay it, that does not foreclose discovery into the issue. It is a third party paying for part of plaintiff’s damages claim, whether lost earnings or medical care. Discovery and disclosure will reveal whether there is an enforceable obligation to pay it back and, if so, the amount of this obligation, or if it constitutes a collateral source offset.
Similarly, absent discovery, defendant – and the Court – do not know if any part of the TPLF was expended to cover a portion of asserted damages. Defendant – and the Court – cannot determine if there is an enforceable valid obligation to pay back the funds. Thus, at the discovery stage, defendant should be permitted disclosure into this issue.
POINT II
DISCLOSURE IS WARRANTED BECAUSE TPLF AGREEMENTS HAMPER SETTLEMENT, BURDEN THE COURTS WITH ADDITIONAL LITIGATION, AND JEOPARDIZE PLAINTIFFS’ RECOVERIES

A.	Disclosure Of TPLF Is Consistent With Strong Public Policy Favoring Settlement
Public policy also favors disclosure because litigation funding too frequently presents an insuperable obstacle to settlement. It has long been recognized that “settlement of disputes through negotiation and compromise is a venerable and important public policy.” Academy St. Assoc. v. Spitzer, 50 A.D.3d 271, 277 (1st Dep’t 2008), citing White v. Old Dominion S.S. Co., 102 N.Y. 660, 662 (1886) and Mitchell v. New York Hosp., 61 N.Y.2d 208, 214 (1984). Consistent with the public policy favoring settlement, New York’s discovery laws have long required that defendants disclose information concerning insurance coverage that may be used to satisfy a potential judgment. See CPLR 3101(f). Indeed, “[t]he primary motivation for this kind of disclosure provision is to facilitate and encourage settlement.” Krogh v. K-Mart Corp., 108 A.D.2d 966, 967 (3d Dep’t 1985); see also Rzpecki v. Ciesla Elec. Const. Co., 216 A.D.2d 908, 909 (4th Dep’t 1995); Kimbell v. Davis, 81 A.D.2d 855 (2d Dep’t 1981); Spotlight Co. v. Imperial Equities Co., 107 Misc.2d 124, 126 (App. Term, 1st Dep’t 1981) (noting that the purpose behind section 3101(f) “was to accelerate settlement of claims by affording the plaintiff knowledge of the limits of defendant’s liability policy”). There can be no real dispute that the purpose of such disclosure is to encourage settlement, and is not aimed at developing evidence to be presented at trial. Indeed, “[e]vidence that a defendant carries liability insurance is generally inadmissible due to its potential for prejudice, as a jury’s awareness of insurance coverage might make it easier for it to render an adverse verdict against the defendant.” Gbadehan v. Williams, 207 A.D.3d 418, 419 (1st Dep’t 2022), citing Salm v. Moses, 13 N.Y.3d 816, 817-18 (2009) (emphasis added).[footnoteRef:14] [14:  The same is true for collateral source information such as Social Security Disability and Survivor Benefits, pension information, and no-fault insurance files. See, e.g., Graziano v. Cagan, 105 A.D.3d 701, 702 (2d Dep’t 2013); Firmes v. Chase Manhattan Automotive Fin. Corp., 50 A.D.3d 18, 36 (2d Dep’t 2008); Fleming v. Bernauer, 138 Misc. 2d 267 (Sup. Ct. 1987); Eaton v. Chahal, 146 Misc. 2d 977 (Sup. Ct. 1990). These forms of pre-trial discovery are permitted as an ultimate valuation aid in furtherance of New York’s strong public policy favoring settlement. The same obtains for discovery of even confidential settlement agreements that may potentially impact the subsequent trial and are therefore within the broad ambit of “material and necessary”. See Mahoney v. Turner Construction Co., 61 A.D.3d 101 (1st Dep’t 2009) (citing cases). It would make no sense to foreclose discovery of these significant offsets until the post-trial collateral source hearing.
] 

The policy preference for sharing insurance information (and facilitating settlement), was bolstered by the recent passage of New York’s Comprehensive Insurance Disclosure Act (“CIDA”), signed into law on December 31, 2021.[footnoteRef:15] The bill greatly expanded the scope of section 3101(f), and in signing the bill into law, Governor Hochul noted that its very purpose was to “insure [sic] that parties in a litigation are correctly informed about the limits of potential insurance coverage.” (APPROVAL MEMORANDUM - No. 169 Chapter 832).[footnoteRef:16] The same policy goals that undergird 3101(f) are implicated by the existence of litigation funding liens. It is generally recognized that ligation funding agreements “may create incentives for parties not to reach settlement” (GAO at 18). Over the life of a case, the high fees and interest rates charged by lenders can “significantly cut into [a plaintiff’s] recovery amount,” and a plaintiff may reject a fair settlement offer to “seek extra money to make up the amount that has to be repaid” (GAO at p. 20). The high interest rates may also incentivize a plaintiff to reach a premature and potentially inequitable agreement, simply to stem the growing mountain of interest. And as interest piles up, a plaintiff’s negotiation posture becomes more obstinate. What a plaintiff might accept in the early stages of a case quickly becomes unpalatable as plaintiff’s obligation to the litigation funder dwarfs his recovery. This outcome is virtually unavoidable, however, as a defendant typically must wait to obtain sufficient discovery before valuing a case and making a settlement offer. [15:  While some of the disclosure requirements were slightly scaled back in amendments that took effect in February of 2022 (see NY LEGIS 136 (2022), 2022 Sess. Law News of N.Y. Ch. 136 (S. 7882-A) (McKINNEY’S), 3101(f) in its current form still represents a significant expansion of 3101(f)’s disclosure requirements that predated CIDA.
]  [16:  Available online at https://media.orrick.com/Media%20Library/public/files/insights/2022/approval-memo-s7052.pdf .] 

Critically, TPLF can take settlement authority out of plaintiff’s hands, in whole or in part, as many funding agreements require “the [funder]’s consent when taking steps to pursue or resolve the lawsuit, such as making or responding to settlement offers.” (NYC BAR FORMAL OPINION 2011 – 2 at 7).[footnoteRef:17] The funder, “to protect its own interest in maximizing the fee it may earn…[may object] to accepting a settlement offer that does not meet the company’s expectations regarding the return on its investment.” Id.[footnoteRef:18] Permitting the litigation funder to control any aspect of settlement, without informing the Court and all other interested parties, is simply wrong. That a defendant has the right to know the identity of the real party in interest, i.e., the true adversary, is not a new or novel concept. See Senft v. Manhattan R. R. Co., 24 Abb. N. Cas. 64, 68 (Superior Court of New York, General Term, 1889) (“A defendant also has a right to know who is the real party in interest”).[footnoteRef:19] [17:  https://www2.nycbar.org/pdf/report/uploads/20072132-FormalOpinion2011-2Third-partyLitigationFinancing.pdf at 7; Bivins v. Slock, No. GD-16-009862, 2018 Pa. Dist. & Cnty. Dec. LEXIS 9040 (Allegheny Cnty. Sept. 17, 2018).
]  [18:  Not surprisingly, the American Bar Association disapproves of such arrangements, and recommends that funding agreements be drafted to ensure that the plaintiff retains “control of key litigation decisions, including with respect to settlement.” ABA at 12-13.
]  [19:  Indeed, this problem runs deeper than mere contractual language granting the funder “veto power” over the settlement. A funder’s “veto power” can be exercised by simply agreeing or refusing to agree to a lower payback amount or reduced interest. For all practical purposes, the power is functionally equivalent.
] 

In recognition of these deleterious effects, one federal court overseeing the settlement of a mass products liability suit in the Northern District of Florida recently went so far as to not only require disclosure of existing TPLF agreements, but to prohibit further such agreements without prior court approval. Judge M. Casey Rodgers opined that “it is important that CAE Claimants are not exploited by predatory lending practices, such as interest rates well above market rates, which can interfere with their ability to objectively evaluate the fairness of their settlement options.”[footnoteRef:20] Notably, and particularly relevant here, Judge Rodgers emphasized that federal courts are often able to obtain and review TPLF agreements, highlighting the importance of disclosure in guarding against the predatory TPLF practices she identified above:  [20:  The decision can be found here 3M-Case_Management_Order_No_61_Third-Party_Litigation_Funding.pdf (uscourts.gov)] 

Despite the absence of a disclosure requirement in the Federal Rules of Civil Procedure, federal judges can and do still obtain information about third-party litigation funding arrangements in cases filed in their courts. For example, the Advisory Committee on Civil Rules has observed that judges can obtain information about third-party funding when it is relevant in a particular case. Additionally, some federal courts have formalized a requirement that litigants disclose information about their third-party litigation funding arrangements. See U.S.D.C. D.N.J. Local Civ. Rule 7.1.1, Disclosure of Third-Party Litigation Funding; U.S.D.C. N.D. Cal., Standing Order for all Judges of the Northern District of California on the Contents of Joint Case Management System, § 19 (eff. Nov. 1, 2018).

The same should be true in New York. In addition to the problems already discussed, allowing a litigation funder to remain anonymous undermines judicial economy. As this Court doubtless knows, settlement conferences are a futile exercise if the ultimate decision-makers are not present to participate in discussions. Moreover, such secrecy ignores, flouts, and conflicts with CPLR 3409, which provides that, in medical, dental, and podiatric malpractice actions, the Court is authorized to “order parties, representatives of parties, representatives of insurance carriers or persons having an interest in any settlement to also attend in person or telephonically at the settlement conference.” (emphasis added); see also 22 NYCRR 202.56(c)(3). A similar requirement often applies in general liability cases, pursuant to a Court’s Local Rules or a judge’s Individual Part Rules.[footnoteRef:21] Secrecy renders these directives toothless. The only way to ascertain whether plaintiff has exclusive control over his claim is through disclosure of the litigation funding agreement. That the agreement, or some portion of it, might be privileged, is not a categorical bar to disclosure. See Priest v. Hennesy, 51 N.Y.2d 62 (1980) (holding that “even where the technical requirements of the [attorney-client] privilege are satisfied, it may, nonetheless, yield in a proper case, where strong public policy requires disclosure.”).  [21:  E.g., In New York County, the Hon. John J. Kelly’s part rules provide that the Court “may require representatives of insurance carriers, or other persons having an interest in any settlement to appear in Court” for trial. (https://www.nycourts.gov/legacypdfs/courts/1jd/supctmanh/Rules/part56-rules.pdf) (emphasis added)
] 

B.	TPLF Agreements Provide Fertile Ground for Conflicts of Interest
Most critically of all, anonymity prevents the Court from “fulfill[ing] its statutory obligations to check for conflicts of interest.” Id. citing 28 U.S.C. §§1 44, 455. Additionally, disclosure would reveal whether plaintiff’s counsel is involved in the litigation funding agreement, or holds any interest in (or relationship with) the funding entity, which would allow the Court to determine whether this involvement breaches applicable professional conduct rules (NYC Bar Report 2020 at 21).[footnoteRef:22] See, e.g., S.D. v. St. Luke’s Cornwall Hosp., 63 Misc. 3d 384, 409 (Sup. Ct., Orange County 2019) (Court only discovered existence of improper funding agreement and plaintiff’s counsel’s relationship with funding company owned by brother by mere happenstance during efforts surrounding infant compromise hearing investigation; Court voided funding agreement); In re Cellino, 21 A.D.3d 229, 230 (2005) (sanctioning attorney for, inter alia, referring clients to a TPLF owned by his cousin but established, funded and controlled by the attorney). [22:  “The following Rules are relevant to the ethical framework surrounding commercial or direct-to-consumer litigation funding: Rule 1.1 – Competence; this may relate to ethical considerations for lawyers contemplating business arrangements with non-legal organizations and crowdfunding[;] Rule 1.2 – Scope of representation and allocation of authority[;] Rule 1.4 – Communication[;] Rule 1.5 – Fees and division of fees[;] Rule 1.6 – Confidentiality[;] Rule 1.7 – Conflicts of interest[;] Rule 1.8 – Duties to current clients[;] Rule 1.9 – Duties to former clients[;] Rule 1.10 – Imputation of conflicts of interest[;] Rule 1.13 – Organization as client[;] Rule 3.1 – Non-meritorious claims and contentions[;] Rule 5.4 – Professional independence of a lawyer[;] Rule 5.5 –Unauthorized practice of law[;] Rule 7.2 – Payment for referrals” Id. at 21.
] 

This reasoning also applies to defense counsel and the judiciary. As mentioned, the TPLF market is rapidly expanding and comprises sophisticated financial firms, many of which operate in a host of credit markets beyond litigation funding. As this growth continues, it is inevitable that conflicts will arise between attorneys on both sides, judges, and the firms advancing litigation funding to plaintiffs, requiring prompt disclosure to avoid ethical breaches. This, of course, should be no more controversial than a judge’s disclosure of a familial relationship to a defendant or his ownership of stock in a defendant corporation. One can well imagine the parade of horribles that would ensue if such conflicts went undisclosed, yet this is exactly what the judiciary invites by refusing to order production of TPLF information. 
 Indeed, disclosure is essential to avoid even the mere appearance of impropriety in this regard. Unsurprisingly, plaintiff attorneys holding no interest in TPLF entities will, of course, welcome disclosure and transparency, as well as the invalidation of predatory or extortionate agreements impairing their clients’ (or their own) recoveries. Conversely, those plaintiff attorneys with an improper interest or relationship can be fully expected to offer shrill and indignant resistance to disclosure and transparency that is commensurate with their degree of improper interest.
Again, the comparison to insurance carriers is instructive. It is well-settled that once an insurance company assumes control over the defense of a suit, “it has a duty under New York law to act in ‘good faith’ when deciding whether to settle such a claim, and it may be held liable for breach of that duty.” Pinto v. Allstate Ins. Co., 221 F.3d 394, 398 (2d Cir. 2000). Additionally, when conflicts of interest become apparent, “the insurer’s desire to control the defense must yield to its obligations to defend the insured.” Penn Aluminum, Inc. v. Aetna Cas. & Sur. Co., 61 A.D.2d 1119, 1120 (4th Dep’t 1978). Importantly, “[t]he duty of ‘good faith’ settlement is an implied obligation derived from the insurance contract.” Pavia v. State Farm Mut. Auto. Ins. Co., 82 N.Y.2d 445, 452 (1993). Whether the litigation funder here has such a duty to the plaintiff can only be ascertained through disclosure of the funding agreement. This would allow this Court to determine whether the plaintiff’s interests are protected and would also ensure that settlement negotiations are not simply an exercise in maximizing the funder’s potential profits at the expense of the plaintiff’s right to compensation.[footnoteRef:23] [23:  This is, of course, not to be construed as a concession on the issue of plaintiff’s alleged damages.] 

C.	Burdens of Additional Litigation
Furthermore, absent appropriate disclosure and informed negotiation, a settlement in this matter does not necessarily afford defendant peace or end the dispute. New York courts, including this one, have been asked to adjudicate the eventual disputes between personal injury plaintiffs and TPLF companies. Often, these controversies long outlast the underlying personal injury actions and ensnare settling parties in costly and unforeseeable litigation that erodes or altogether erases compensatory awards. 
For example, in 2017, after the City of New York settled a lengthy dispute with personal injury plaintiff Theresa Guss, it was dragooned into further litigation over the distribution of the settlement funds in Airmont Associates, LLC v. Guss.[footnoteRef:24] The City had settled the case for $2.1 million, which, following attorneys’ fees and Medicare and Medicaid dedications, should have left Ms. Guss with $1,094,000. Emphasis on should have – Ms. Guss never saw a penny. [24:  All factual information for the following two paragraphs is derived from the electronic docket of (1) Airmont Associates, LLC v. Guss, New York County Supreme Court, Index No. 654858/2017, including Affirmation in Support of Motion for Summary Judgment In Lieu of Complaint, NYSCEF Doc. No. 3; and (2) Law Bucks LLC v. Monaco & Monaco LLP, New York County Supreme Court, Index No. 654987/2017, including NYSCEF Doc. No. 16.
] 

She had taken out two TPLF loans (1) a 2006 loan from PIF Portfolio Acquisition LLC for $2,750.00, and (2) a 2007 loan from Law Bucks LLC of $11,186.00 with two further advances totaling $5,630.00. These loans – a total principal of $19,566.00, grew at obscene rates such that each individually swamped Ms. Guss’s $1,094,000 recovery. The $2,750.00 loan grew at a 79.38% annual rate, and was already $1,141,000 by 2016, let alone the March 2017 settlement date. The Law Bucks loans increased at an even more grotesque 98.95% annually – and had grown to $1,162,000 by April 2014, and therefore would have been over $5 million in early 2017. (These outsized annual rates were blandly described as 4.99% monthly and 5.9% monthly rates – but did not mean, as in common parlance, annual rates of that amount that merely compound monthly.) Ms. Guss died in 2018 with no funds distributed; the City of New York did not escape the purgatory of additional litigation until August of 2023 (six years after having purportedly bought its peace by settlement).[footnoteRef:25] [25:  A 98.95% annual interest rate is, in essence, an annual doubling. Ms. Guss’s 98.95% loan grew from just over $16,000 to over $5 million in early 2017. Today it would be worth some $640 million. By 2030 it would be worth over $40 billion. By 2040 it would be worth more than the present world GDP.] 

Nor is Ms. Guss’ example an outlier in New York. The funders in this case have been involved in a symphony of other litigation over their proceeds. Case Cash Funding LLC v. Puryear, Index No. 5069911/2013, Affidavit In Support of Motion for Summary Judgment In Lieu of Complaint, NYSCEF Doc. No. 5 (Sup. Ct. Kings Cnty. Jan. 1. 2014) (affidavit of principal Greg Elefterakis seeking payment of about $268,000 for a funding of $160,000 provided 15 months prior plus over $80,000 in attorney’s fees); Sacco & Fillas LLP v. Tantao, Index No. 23806/2020E (Sup. Ct. Bronx Cnty Oct. 2, 2020) (in decision on priority of liens of respondent’s $100,000 settlement, addressing Case Cash’ $6,350 loan which ballooned to $83,810 but denying relief based on Case Cash’s default); Prime Case Funding LLC v. Farrugia, Index No. 656718/2022, Complaint, NYSCEF Doc. No. 2 (Sup. Ct. New York Cnty. June 9. 2022) (alleging that 2015 loans of $44,375 grew to be over the $446,000 recovered in settlement by June 2022); Ilkhomov v. 133 Greenwich Street Associates LLC, Kings County Sup. Ct. Index No. 508494/2015 (Kings Co. 2021) (plaintiff received a series of loans from Green Legal Funding between June 2016 to August 2017 amounting to $80,850 and from Lawcash between September 2019 and August 2020 totaling $109,614. When plaintiff eventually settled for $825,000, which, after attorneys’ fees, left him with $550,275, the liens from the initial $190,000 TPLF agreements totaled $536,000, which consumed nearly plaintiff’s entire recovery. The TPLF companies eventually accepted a reduced payoff amount that left plaintiff with an approximately $105,000 recovery from his $825,000 settlement, but only after extensive motion practice and court intervention to address the validity of the liens.).
	If defendant ultimately wishes to pursue settlement and buy its peace, it does not wish to become embroiled in subsequent litigation with unhappy lien holders about distribution of proceeds. Identification of these lien holders and terms of said lien(s) would permit open and informed negotiations that ultimately would reduce litigation for all parties.
CONCLUSION
For the foregoing reasons, this Court should compel plaintiff to disclose the requested litigation funding information.
Dated:		[DATE]
		
[IT MIGHT ALSO BE WORTHWHILE TO ANNEX THE WHITE PAPER REFERENCED IN FOOTNOTE 1 (THE SUNLIGHT DISINFECTANT PRINCIPLE) AS AN EXHIBIT TO FURTHER ASSIST IN EDUCATING THE COURT AS TO THE ISSUES INVOLVED]
