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PRELIMINARY STATEMENT

Defendants submit this motion in limine for a preliminary order (1) limiting plaintiff’s counsel to commentary, questions, and evidence probative of the firmly-established purpose of this damages trial, and (2) precluding the injection of irrelevant and improper matters outside those bounds strategically intended to procure an excessive damages award. Defendants so move in furtherance of ensuring a just, fair, and efficient trial that maintains the sanctity of the jury’s deliberations and guards the constitutionally-guaranteed impartiality to which the parties are entitled.
The precise relief defendants seek is as follows: this Court should preclude plaintiff’s counsel from engaging in a particular set of tactics designed to surreptitiously import irrelevant, inflammatory, punitive, and emotional themes into this trial. In the modern era, such tactics have been referred to colloquially under various names for marketing purposes[footnoteRef:1] but are, at base, refashioned variants of the long-precluded “Golden Rule” theme that are rapidly gaining popularity and earning the firm rebuke of courts around the country.[footnoteRef:2] The increasing use of these improper tactics in New York trials necessitates this motion. [1:  See David Ball & Don Keenan, Reptile: The 2009 Manual Of The Plaintiff’s Revolution (2009) (listed on Amazon.com at $1,199.99 for paperback on 7/14/23); David Ball & Don Keenan, Reptile In The Mist And Beyond (2013) (listed on Amazon.com at $895.95 for paperback on 7/14/23).
]  [2:  This string cite can be found at Exhibit A.] 

As the name implies, Golden Rule appeals imperil the jurors’ impartiality by inviting them to place themselves in the shoes of the plaintiff, thereby converting them into personally involved and, therefore, partial arbiters rather than disinterested and dispassionate factfinders. Plaintiff counsel employ this tactic not only to engender sympathy for the plaintiff but to gin up animus against the defendant by urging the jurors to imagine that they or their loved ones suffered the same harm that befell the plaintiff and to “send a message” to the defendant with their verdict.  Indeed, another hallmark of this brand of improper commentary and questioning is a fixation on the defendant itself (e.g., its corporate or insured status and wealth) or on deriding the defendant’s exercise of its constitutional right to defend itself in litigation (e.g., the defendant’s retention of experts to dispute plaintiff’s claims) rather than on the defendant’s conduct insofar as relevant to proper liability determinations or the plaintiff’s injuries for proper compensation determinations. At bottom, therefore, these tactics are improper because they defeat the truth-seeking function of a trial by directing the jurors’ attention away from the relevant evidence to decidedly irrelevant considerations calculated to evoke feelings of sympathy, scorn, anger, fear, or vengeance.
The parties and Court doubtless agree, in principle, that such a strategy has no place in a jury trial. The usual point of disagreement, however, is how and where to delineate the bounds of proper advocacy in practice. To eliminate any ambiguity on this point, defendants hereby enumerate the most common improper comments and themes that plaintiff counsel introduce into personal injury trials, all of which should be forbidden at the outset here:
(1) invocation of the “golden rule”; 
(2) “send a message” attacks;
(3) “failure to take responsibility” attacks and “HDTD” (aka “how-dare-they defend”) attacks on defendant; references to nebulous “safety rules,” the jury’s ostensible role as the “conscience of the community,” and/or allusions to the risk of an accident similar to plaintiff’s occurring in the future or to the jurors or their loved ones; 
(4) “hired gun” or “dream team” attacks on defendant’s damages experts;
(5) “anti-corporate animus” attacks, or wealth or insurance-based attacks, postulating regarding defendant’s state of mind or motivations, including casting aspersions at defendant for seeking a “discount” or that defendant’s position seeks to “cheap out” on plaintiff’s recovery, or personal expressions of counsel’s personal emotional response or “disgust,” or that a defense is “insulting” or that the jury should be “insulted” or “disgusted” or “angered” or “saddened” by the defendant or its defenses, or that defendant is “victim blaming”;
(6) personal “vouching” for facts, testimony or witness credibility, “info-questions,” and speaking objections;
(7) improper “unit of time” or mathematical guides for fixing damages for pain and suffering;
(8) ad hominem attacks on opposing counsel.

A.	Why A Ruling Is Essential Now
Before expanding upon the legal impropriety of these themes and their various forms, it bears clarifying the grounds for the relief defendants advocate. First, as set forth further herein, pre-emptive preclusion of these tactics is hardly revolutionary; rather, it is fundamental and basic to the impartial administration of justice.[footnoteRef:3] Many aspects of the relief sought, such as preclusion of mention of parties’ wealth or insurance or “unit of time” or “Golden Rule” remarks, have been standard fare in motion in limine practice in New York and country-wide for decades. It is no more novel than a boxer urging the referee to announce the “no hitting below the belt” rule before squaring off with his opponent.[footnoteRef:4] In both cases, the misconduct is assiduously proscribed, such proscription is well known to the participants and, like a below-the-belt punch, these tactics can unfairly derail the contest before it begins in earnest. If a preliminary recitation of the rule is customary in a boxing match, it should be doubly so in a court of law where the parties’ rights, not mere rank and reputation, are at stake. Unlike a cheap shot, however, the above tactics are neither obvious nor painful and whereas a doubled-over boxer may recover in short order, a tainted juror cannot regain impartiality. Hence, defendants must alert the court to the menace these tactics pose in advance of trial. The point, of course, is not to accuse opposing counsel of a future misconduct but to clearly set the boundaries before trial so that all parties can tailor their presentations accordingly. [3:  See Andrews v. Jablko Construction, et al., Index No. 58913/2017 (Sup.Ct., Westchester Co., May 5, 2022) (transcript of decision granting defendant’s motion pp. 8-17 [to be provided upon request]); Norris v. Dish Network, et al., Index No. 2561/2020 (Sup.Ct., Onondaga Co., July 27, 2022) (NYSCEF Doc. No. 80 [granting defendants’ motion for preclusion of Reptile efforts, including “any statements with respect to industry standards, safety standards, corporate greed, or public policy.”]).
]  [4:  A motion in limine permits a party to obtain a preliminary order before or during trial excluding or limiting the introduction of “anticipated inadmissible, immaterial, or prejudicial evidence” or associated comment before the jury.  State v. Metz, 241 A.D.2d 192, 197 (1st Dep’t 1998).  Inherently, they are made in advance of the introduction of improper material.] 

Second, and relatedly, a bell cannot be unrung. By this motion, defendants seek to avoid the fruitless exercise of moving for a mistrial or otherwise objecting after an improper remark has been uttered and the jurors’ impartiality tainted. Dunn v. United States, 307 F.2d 883, 886 (5th Cir. 1962). By this time, it is often too late, given that “if you throw a skunk into a jury box, you can’t instruct the jury not to smell it.” Id.; see also Bagailuk v. Weiss, 110 A.D.2d 284 (3d Dep’t 1985). Empirical research shows that instructions to disregard an improper remark are of a doubtful utility at best.[footnoteRef:5] Far better, especially given the existing pandemic-related backlog, for the trial court to leave the bells unrung and the skunks outside the courtroom in the first place, and thus avoid the costs, waste, delays, inconveniences, complications and uncertainties of a mistrial or a tainted verdict.[footnoteRef:6] This last point is especially crucial given evident willingness of some litigants to gamble with misconduct on the grounds that mistrials are unlikely in the context of the present backlog. It is equally crucial where drawing objections in front of the jury is an encouraged feature of this improper strategy. See fn. 1, Reptile at pp. 58-59 (“[a] defense objection will imply there’s something to hide”). The objection disadvantages the defendant on multiple levels: it makes defendant appear to be obstructionist while the improper comment is heard and even highlighted for consideration by the jury. Id.; see Scott Seaman, Jason Schulze, “Containing or Defeating Reptilian Tactics”,  Allocation of Losses in Complex Insurance Coverage Claims § 20:3 (Jan. 2022 Update). [5:  This string cite can be found at Exhibit B.]  [6:  “‘The judge who presides over a cause is not a mere umpire; he may not sit by and allow the grossest injustice to be perpetrated without interference. It is his duty in the executive control of the trial to see that counsel do not create an atmosphere which is surcharged with passion or prejudice and in which the fair and impartial administration of justice cannot be accomplished. It was the duty of the trial court to stop argument and require counsel to proceed in an orderly and lawyer-like manner.’” Pesek v Univ. Neurologists Assn., 87 Ohio St 3d 495, 501, 721 NE2d 1011, 1016-1017, 2000-Ohio-483 (2000) (citation omitted).] 

B.	Plaintiff’s Counsel Has Deployed These Tactics Previously [OPTIONAL]
N.B. Where exhibits of prior misconduct exist (transcript or decision), include this section, otherwise omit. Plaintiff’s counsel has previously deployed the improper themes enumerated above (Ex. “*”). For example, in [describe case and summarize misconduct examples in a sentence or two]. Given the foregoing, this Court should grant defendants’ motion to prohibit any such tactics from the outset of trial rather than waiting for them to occur, when it’s too late.
Defendants now review the extensive body of decisional law prohibiting these tactics. This is undertaken both to further support the relief sought by this motion, but also to eliminate any future contention that such tactics are inadvertent or harmless.[footnoteRef:7] Case law aside, none of these tactics can withstand even a most basic test of relevancy, probative value, or unfair prejudice. [7:  We note at the outset that it is a breach of Rule 3.4(d)(1) of the Rules of Professional Conduct for an attorney to “state or allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence” – meaning that the invocations of collateral concerns addressed in this motion have already been classified as unethical under this provision. Moreover, these tactics tick off every box in 22 NYCRR § 130-1.1 and are, therefore, frivolous conduct warranting a mistrial, sanctions, attorneys’ fees and costs.
] 



ARGUMENT

POINT I

 “GOLDEN RULE” REMARKS HAVE BEEN 
UNIVERSALLY CONDEMNED AND MUST BE PRECLUDED HERE

	The “Golden Rule” (a/k/a “bag of gold”) remark is the tactic in which a jury is asked in one form or another (directly or by implication) to put themselves in the plaintiff’s shoes or the plaintiff’s position – to “do unto others” as the jury would have “done unto itself.” Plaintiffs all-too-frequently use this tactic, counting on juries’ instincts to want to award themselves a maximalist sum, to divert the jury from its focus on the plaintiff and its role of objectively and dispassionately reviewing the evidence, and to appeal to the jury’s sympathy, emotion, and bias.
[bookmark: _Hlk89338469]The Golden Rule is known as the paradigmatic improper tactic in assessing compensatory damages. See Boshnakov v. Bd. of Educ. of Town of Eden, 277 A.D.2d 996 (4th Dep’t 2000).[footnoteRef:8] Golden Rule arguments have been “universally condemned”[footnoteRef:9] because they “encourage[] the jury to depart from neutrality and decide the case on the basis of personal interest and bias rather than on the evidence.” Forrestal v. Magendantz, 848 F.2d 303, 309 (1st Cir. 1988); Blevins v. Cessna Aircraft Co., 728 F.2d 1576, 1580 (10th Cir. 1984); Ivy v. Security Barge Lines, Inc., 585 F.2d 732, 741 (5th Cir. 1978). They are “improper because they invite decision based on bias and prejudice rather than consideration of facts.” Johnson v. Howard, 24 F App’x 480, 487 (6th Cir. 2001); see Edwards v. City of Philadelphia, 860 F.2d 568, 574 (3d Cir. 1988). [8:  See Liosi v. Vaccaro, 35 A.D.2d 790 (1st Dep’t 1970) (reversible error to ask jurors, in substance and effect, what they would want or what they would take for the discomfort, pain and suffering experienced); Weintraub v. Zabotinsky, 19 A.D.2d 906 (2d Dep’t 1963); Callaghan v. A Lague Express, 298 F.2d 349, 350-51 (2d Cir. 1962) (court improperly allowed counsel to argue that the jury “should treat [plaintiff] as you would like to be treated”); Klotz v. Sears Roebuck & Co., 267 F.2d 53, 54-55 (7th Cir. 1959) (such comments constitute a “deliberate appeal to the jury to substitute sympathy for judgment); Conn v. Alfstad, 2011 Iowa App. LEXIS 1090, at *12 (Ct App Apr. 27, 2011, No. 10-1171); Johnson v. Colglazier, 348 F2d 420, 422 (5th Cir 1965); see generally Annot: 96 ALR2d 760; 22 Am Jur 2d, Damages, § 989, at 1029-1030.
]  [9:  Lovett v. Union Pac. R.R. Co., 201 F.3d 1074, 1083 (8th Cir. 2000), quoting Spray-Rite Serv. Corp. v. Monsanto Co., 684 F.2d 1226, 1246 (7th Cir. 1982).  Indeed, as one particularly sage jurist observed, “there are admonitions to avoid that line of argumentation in every trial-advocacy book on the market.  See, e.g., Doug Norwood, Prosecutorial Misconduct in Closing Argument § 12.5 (2014) (“Using the ‘Golden Rule’”); Fred Lane, 4 Lane Goldstein Trial Technique § 23:33 (3d ed. 2014); 75A Am. Jur. 2d Trial § 547 (2015).  Thus, the government’s improper remarks were prejudicial, extensive, and deliberate.” United States v. Carter, 236 F.3d 777, 783 (6th Cir. 2001).”  United States v. Poandl, 612 F App’x 356, 372-373 (6th Cir. 2015) (Dissenting Op.).] 

[bookmark: _Hlk72946285][bookmark: _Hlk72862474]	The impropriety of Golden Rule commentary has been so long and so widely-known that plaintiffs now advance it obliquely. Thus, the resort to Golden Rule now arrives masked as another line of improper attack: not “do unto plaintiff as you would have done unto you,” but “do unto defendant what you would do to someone who hurt you.” This variant is therefore inherently more objectionable and improper, not less, than the original Golden Rule appeal.[footnoteRef:10] [10:  The Court need not believe defendants. The Reptile book itself (p. 169) describes a proper compensatory damages presentation (“100% about your client”) as an insufficient, old-fashioned strategy that should be discarded for an improper one: “In non-punitive cases, trial lawyers have always relied on jurors empathizing with your client’s harms and losses, and compensating accordingly. For years, some teachers taught that you should start your opening statement with damages, explain how the damages occurred, and show how they could have been prevented. This made the case 100% about your client. But the Reptile is not particularly concerned with your client. Our research revealed a different picture: the reptile is concerned with the Reptile – meaning the individual juror: his world and family, their survival, and little else. . . . A direct reference to “this could happen to you” (the individual juror) would violate the Golden Rule. But you don’t need to make direct references.”] 

POINT II
“SEND A MESSAGE” ATTACKS ON DEFENDANTS ARE IMPROPER

[bookmark: _Hlk72937801][bookmark: _Hlk89338586]It is well-settled that imploring a jury to “send a message” with its verdict constitutes improper comment in a trial for compensatory damages. The same goes for encouraging the jury to “make it stop” or “make defendant accept responsibility” through its verdict. Such attacks are based on punishing the defendant financially and creating a “climate of hostility” and appealing to the jury’s passion and sympathy, as opposed to impartially ascertaining a just compensatory pain and suffering award (should one be required). See Halftown v. Triple D Leasing Corp., 89 A.D.2d 794, 794 (4th Dep’t 1982) (plaintiff’s exhortation to the jury to “send a message” with its damages verdict is a punitive exhortation that constitutes reversible error in damages trial where punitive damages are not alleged); Lopez v. City of New York, 192 A.D.3d 634, 640 (1st Dep’t 2021) (“[I]mplorations to juries to ‘send a message’ are improper” with respect to compensatory damages); see also McDougald, 73 N.Y.2d at 253-54 246 (“We begin with the familiar proposition that an award of damages to a person injured by the negligence of another is to compensate the victim, not to punish the wrongdoer.”).[footnoteRef:11] Here, where there exists no claim and no basis to permit punitive damages, defendants should not be relegated to fruitlessly and ineffectually requesting after-the-fact relief from intentional and obvious misconduct. [11:  In the criminal context, requesting that the jury “send a message” in its verdict is likewise consistently treated as improper, as it deprives a defendant of a fair trial. See People v. Espada, 205 A.D.2d 332, 332-33 (1st Dep’t 1994) (granting a new trial where, inter alia, prosecutor told the jury, in summation, that the jury had to “send a message” to the community).
] 

POINT III

“FAILURE TO TAKE RESPONSIBILITY” AND HDTD (“HOW DARE THEY DEFEND”) ATTACKS ON DEFENDANTS ARE SIMPLY MODERN VARIANTS OF THE VERBOTEN “GOLDEN RULE” AND “SEND A MESSAGE” ATTACKS

	A plaintiff’s attacks on a defendant for its “failure to take responsibility” and the related suite of HDTD attacks, are equally improper adjuncts to the above-discussed improper attacks. This is no different than a defendant attacking a plaintiff for having the audacity to bring a personal injury lawsuit and seeking a winning lottery ticket, and should warrant the same reception from the court. All such attacks on defendants are irrelevant to the issues of fair compensation for plaintiff’s injury, and all are transparent efforts to place the focus instead on the defendant, while smuggling punitive considerations into the jury’s deliberations.[footnoteRef:12] This conjures the notion of the defendant’s conduct posing an ongoing threat and situates the jury to penalize the defendant through an excessive verdict not based on fair compensation. [12:  See Timothy Capowski, et al., “The Punitive ‘Failure To Take Responsibility’ Trope Must Be Entirely Policed Out Of Tort Actions For Compensatory Damages”, N.Y.L.J. (November 13, 2020).] 

[bookmark: _Hlk72925583]In New York,[footnoteRef:13] and country-wide,[footnoteRef:14] case law unanimously confirms the impropriety of HDTD and related attacks or chastisements of a tort defendant for its failure to accept or take responsibility. As the court held in Burkert v. Holcomb Bus Serv., Inc., No. A-0874-13T2, 2015 N.J. Super. LEXIS 1095, at *22 (N.J. Super. Ct. May 13, 2015), “[b]oth in opening and in closing, plaintiff’s counsel repeatedly suggested defendant wrongfully ‘refused to take responsibility’ . . . Defendant, as well as plaintiff, has a right to air its position before an impartial factfinder for determination. The exercise of that right must not be portrayed as offensive or warranting punishment.” [13:  Wilt v. Montvel-Cohen, 197 A.D.3d 1133 (2d Dep’t 2021) (“The plaintiff’s comments as to the defendants’ delay in conceding liability were improper.”).  Indeed, not only are such comments plainly improper pursuant to simple relevancy and prejudice analysis, but the Courts cannot permit them for the practical reason that it would discourage defendants from conceding liability, and thus violate New York’s strong public policy in this regard.
]  [14:  See Whittenburg v. Werner Enters. Inc., 561 F.3d 1122, 1129-30 (10th Cir. 2009) (citations omitted) (counsel’s remark that defendants “spent vast sums of money to avoid responsibility… serves no proper purpose, and for time out of mind [] has been the basis for appellate courts ordering new trials”); Scheirman v. Picerno, 2015 Colo. Dist. LEXIS 1266, at *20 (Colo., Denver Dist.Ct. 2015); R.J. Reynolds Tobacco Co. v. Robinson, 216 So. 3d 674, 681 (Fla. Dist. Ct. App. 2017) (citations omitted) (“A plaintiff may not suggest to the jury that a defendant is somehow acting improperly by defending itself at trial or that a defendant should be punished for contesting damages”); Homeowners Choice Prop. & Cas. Ins. Co., Inc. v. Kuwas, 251 So. 3d 181, 187 (Fla. Dist. Ct. App. 2018) (same).
] 

Here, as liability has already been determined, defendants’ “responsibility” (whether statutory, vicarious, or negligence-based) for plaintiff’s accident is not relevant, let alone at issue. Hence, plaintiff’s counsel must be precluded from telegraphing, implicitly or otherwise, that defendants’ exercise of their constitutional right to seek a fair jury determination on the issue of damages or injury causation is improper or distasteful in any way. Likewise, counsel must be precluded from arguing that, by litigating damages or causation, defendants are “refusing” or “failing” to “take responsibility” or “victim-blaming”.[footnoteRef:15] Countenancing same is an error of state and federal constitutional proportions. [15:  Attacking a defendant’s exercise of its constitutional right to present its case to a jury as “victim blaming” is an especially offensive and improper HDTD trope whereby a small sector of personal injury lawyers invoke the specter of society’s mistreatment of rape victims, shamelessly seeking to transmogrify a purely compensatory, objective exercise into accusations of intentional wrongdoing of a particularly inflammatory nature.
] 

POINT IV
“COMMUNITY SAFETY” APPEALS ARE SIMPLY VARIANTS OF 
THE “GOLDEN RULE”, “SEND A MESSAGE” AND HDTD ATTACKS 
DESIGNED TO PRECIPITATE EXCESSIVE VERDICTS.

Another popular but improper strategy[footnoteRef:16] is to present defendant and its conduct as a threat to the safety of the jury, their families, and their communities as a way to generate excessive damages verdicts.[footnoteRef:17] It includes reliance on references to “personal safety,” “community safety and protection,” “guardians of the community,” “community loyalty and duty,” “conscience of the community,” “danger to the community,” and related accusations of violations of non-specific safety rules and regulations (seeking to re-define or confuse the applicable legal standard of care). This strategy, commonly referred to as Reptile tactics, is intended to trigger a primitive survival response in the jury whereby they return a larger verdict – not for compensatory damages – but one intended to protect themselves, their families, and communities, and to punish defendants as a preventative measure. [16:  “‘Reptile Theory’ is a permutation of the ‘Golden Rule’ that is becoming increasing popular with plaintiff attorneys. It is intended to eliminate jury objectivity and exaggerate verdicts by appealing to a juror’s own self-interest . . . The ‘Reptile’ is a subversive strategy that seeks to benefit by playing upon subconscious and uncontrollable emotions that are triggered within individual jurors. The goal is to achieve a verdict based on these emotions rather than a dispassionate determination of the facts and their application to the controlling legal standards.”  Maher v. Locality Llc, 2019 Colo. Dist. LEXIS 410, *13 (Dist.Ct., Larimer Co. 2019).
]  [17:  J.B. v Missouri Baptist Hosp. of Sullivan, 2018 U.S. Dist. LEXIS 19689, at *6-7 (E.D. Mo Feb. 7, 2018) (granting preclusion) (“The ‘reptile theory’ is a litigation strategy based on a book titled Reptile: The 2009 Manual of the Plaintiff’s Revolution.  In that book, the authors instruct lawyers to appeal to the juror’s own sense of self-protection in order to persuade jurors to render a verdict for plaintiffs that will, in the collective, effectively reduce or eliminate allegedly ‘dangerous’ or ‘unsafe’ conduct and thereby improve the safety of themselves, their family members, and their community.”).  “[T]he reptile theory is a jury influence tactic created by an attorney and a jury consultant. Highly summarized, this theory begins with the premise that neither reason (application of the law) nor sympathy (pity for the plaintiff) will motivate jurors to award a larger verdict.  The only way to return such a favorable verdict is to appeal to jurors’ survival instincts (coined as their ‘reptilian brains’).  The goal is to persuade jurors that their own safety is at risk and that a larger plaintiff’s verdict will make them safer by making their community safer.  When employing the reptile theory, a plaintiff’s lawyer is to avoid golden rule theory arguments, as those are generally prohibited. Rather, a plaintiff’s lawyer tries to establish several generic ‘safety rules’—such as rules of the road—which may or may not have anything to do with the specific facts of the case. Reliance on these safety rules then activates the survival instinct of the jurors and prompts the jury to return a higher verdict.”  Perez v. Ramos, 429 P.3d 254 (Kan. Ct. App. 2018) (approving preclusion).] 

New York courts have long rejected the injection of community conscience, protection, and community safety/danger themes.  See Norton v. Nguyen, 49 A.D.3d 927, 930 (3d Dep’t 2008) (“[I]t is inappropriate to refer to the jury as the ‘conscience of the community’”); Halftown, 89 A.D.2d at 794 (ordering, inter alia, a new trial on damages, where “Counsel [] told the jury six times that they were “the conscience of the community” and must send a message to those in the construction field to be more careful so that this does not happen again, thereby inviting the jury to award punitive damages although such were not involved in the pleadings); see also People v. Douglas, 178 Misc. 2d 918, 929 (Sup. Ct. Bronx Cnty. 1998) (the principle is also applicable in criminal jury trials [before sentencing], as “[j]uries cannot be ‘the conscience of the community’ [United States v Spock, 416 F2d 165, 182 (1st Cir 1969)] by violating their oath to apply the law to the evidence”); PJI 2:280 annotations, p. 946.
Similarly, our criminal jurisprudence holds that appeals to “community safety” or “safe streets” arguments are per se improper and warrant a mistrial. The Court discussed this in People v. Bowie, 200 A.D.2d 511, 513 (1st Dep’t 1994), lamenting that the prosecutor had “called upon the jury to avenge [the victim’s] death by taking back the streets” and thereby deflected the jurors’ attention from the issues of “guilt or innocence and cause[d] them instead to focus on achieving vengeance and protection for their community.” Community safety remarks precisely parallel these “safe streets” arguments, as, like them, they exist solely to center on the defendants and their conduct and goad the jury into rendering a nuclear verdict based on irrational fear and desire to strike back, as opposed to the admissible evidence.[footnoteRef:18] [18:  See Westbrook v. General Tire & Rubber Co., 754 F.2d 1233 (S.D. Miss 2021) (granting a new trial, in part, because of plaintiff counsel’s improper Reptile and “conscience of the community”, “communal responsibility”, and “us-against-them” appeals; “Our condemnation of a ‘community conscience’ argument is not limited to the use of those specific words; it extends to all impassioned and prejudicial pleas intended to evoke a sense of community loyalty, duty and expectation.  Such appeals serve no proper purpose and carry the potential of substantial injustice”); Grisham v. Longo, 2018 U.S. Dist. LEXIS 164432 (S.D. Miss 2018) (granting motion in limine to exclude Reptile Theory “conscience of the community” and other arguments).
] 

Defendants thus ask that the Court preclude counsel from referring to unspecified “safety rules” or “community danger”, calls for the jury to act for public safety or the voice or conscience of the community, and that “you can make it stop [defendant’s failure to accept responsibility or its negligent conduct] with your verdict”, references to the maximum harm that Defendants’ conduct could have caused (rather than the harm the evidence shows occurred), references to “sending a message” or “awarding the full measure of justice” or “100% justice”, [footnoteRef:19] or protecting the community from future similar incidents, and references to “two standards of care” – one of which protects the community from tortfeasors and one which the law wrongly uses to shield tortfeasors from paying.  [19:  The oft-repeated attack that the jury needs to award “full justice”, “full measure of justice” or “100% justice” must be precluded as well.  This is the quintessential Reptile remark repeated throughout trial, and is always tethered to ensuring “safety”, plus defendant’s “failure to take full responsibility” and lack of “accountability”, which can only be ensured through a “substantial” damages award.  The Reptile text specifically directs counsel to utilize “justice” as code representing all of these improper themes: “In trial, ‘justice’ helps mainly when you show that justice equates with safety for the juror’s Reptile.  **** You will bring jurors to figure out that community safety is enhanced by means of justice.  You are not asking jurors to sacrifice justice for the sake of safety.  You instead show that justice creates safety.”  See Ball & Keenan, Reptile: The 2009 Manual Of The Plaintiff’s Revolution (2009), p. 19.
] 

POINT V

“HIRED GUN” OR “DREAM TEAM” ATTACKS MUST BE PRECLUDED

	The prototypical “hired gun” comment is where a defense expert is vilified to the jury on the basis that his opinions are “bought.” The courts have unanimously prohibited such attacks and ordered new trials when they have been undertaken. See, e.g., Steidel v. County of Nassau, 182 A.D.2d 809, 814 (2d Dep’t 1992).[footnoteRef:20] In fact, courts have held that denigration of a party’s medical witnesses is “a transgression that cannot be condoned. Such opinions [a]re uncalled for and should not [be] placed before the jury.” See Smith v. Rudolph, 151 A.D.3d 58, 62, 66 (1st Dep’t 2017); see also Maraviglia v. Lokshina, 92 A.D.3d 924, 925 (2d Dep’t 2012). Similarly, courts have held that “counsel’s continual categorization of [defendant’s] expert witnesses as paid pros who would make up whatever they had to in order to support the defense, is, in the opinion of this Court, inexcusable”. Grasso v. Koslowe, 11 Misc.3d 1086(A) (Sup. Ct. Richmond Cnty. 2006). [20:  This string cite can be found at Exhibit C.] 

	Closely related to this is the “dream team” attack, whereby the very excellence of the defense counsel’s performance and the defense experts’ pedigree, reputation and testimony are styled as either a de facto admission of wrongdoing – else why hire excellent people – or simply a way to highlight defendants’ resources, an otherwise prohibited consideration (as discussed in the next section).
POINT VI

ALLUSIONS TO DEFENDANTS’ CORPORATE STATUS, SIZE, PROFITS, OR INSURANCE, REFERENCES TO DEFENDANT’S MOTIVATIONS FOR DEFENDING THEMSELVES, AND ACCUSATIONS THAT DEFENDANTS ARE SEEKING A “DISCOUNT” OR ARE BEING “CHEAP” OR “VICTIM BLAMING” ARE IMPROPER 

	It is well-settled that “big corporation” or anti-corporate animus attacks are improper and require preclusion. The goal of such attacks is to convince the jury to either punish the defendant or return an oversized award on the improper bases that, ‘who-cares-because-it’s-covered-by-insurance’ or ‘they-can-afford-to-pay’. See Johnson v. Lazarowitz, 4 A.D.3d 334, 336 (2d Dep’t 2004) (“A new trial on the issue of damages is also warranted because the attorney for the plaintiff improperly referred to the existence of the defendants’ liability insurance coverage.  In light of the deliberate nature of counsel’s conduct in this respect, and in light of the probability of prejudice, a new trial on the issue of damages is warranted on this ground as well.”); Butigian v. Port Auth., 293 A.D.2d 251, 252 (1st Dep’t 2002) (plaintiff’s counsel’s comments designed to “inflame anti-corporate animus, and to urge a larger than justified award” warranted new trial); Smolinski v. Smolinski, 78 A.D.3d 1642, 1644 (4th Dep’t 2010) (new trial required based on plaintiff’s counsel’s “numerous references to the resources that Ford Credit had as a large corporation”).
These attacks are related to and overlap with the fundamental rule that a party’s wealth or insurance are grossly improper areas to explicitly or implicitly mention to a jury. See also Laidlaw v. Sage, 158 N.Y. 73, 103 (1899) (“It has ever been the theory of our government and a cardinal principle of our jurisprudence that the rich and poor stand alike in courts of justice, and that neither the wealth of the one nor the poverty of the other shall be permitted to affect the administration of the law. Evidence of the wealth of a party is never admissible, directly or otherwise, unless in those exceptional cases where position or wealth is necessarily involved in determining the damages sustained.”); Reed v. City of New York, 304 A.D.2d 1 (1st Dep’t 2003).[footnoteRef:21] Remarks pertaining to defendants’ status as corporate entities, their profits, revenue, the number of employees or their insurance represent similar improper arguments and should be precluded. The same goes for unfounded accusations that defendants placed “profits over safety” or “cut corners to save a buck.” Absent actual record evidence of such corner-cutting (and here, there is not) combined with a further demonstration of its relevance to a determination of purely compensatory damages for personal injuries, such remarks are forbidden. [21:  See Grogan v. Nizam, 66 A.D.3d 734, 736 (2d Dep’t 2009); Vassura v. Taylor, 117 A.D.2d 798, 799 (2d Dep’t 1986), appeal dismissed 68 N.Y.2d 643 (1986) (it is “extremely prejudicial” to make reference to what is “in the other fellow’s pocket”); Nicholas v. Island Industrial Park of Patchogue, Inc., 46 A.D.2d 804, 804 (2d Dep’t 1974) (“Allusion to a defendant’s ability to pay damages is improper”); Johnson v. Lazarowitz, 4 A.D.3d 334, 336 (2d Dep’t 2004) (“new trial on the issue of damages is also warranted because the attorney for the plaintiff improperly referred to the existence of the defendants’ liability insurance coverage”); Constable v. Matie, 199 A.D.2d 1004, 1005 (4th Dep’t 1993); Richardson, Evidence § 4-614 [Prince 11th ed.]; NY PJI 2:280 and annotations; Adams v. Acker, 57 A.D.2d 741 (1st Dep’t 1977); Laughing v. Utica Steam Engine and Boiler Works, 16 A.D.2d 294 (4th Dep’t 1962); Annot: 32 ALR2d 9.] 

[bookmark: _Hlk72937516]	Likewise, denigrating defendants’ motivations for defending damages, or expressions of counsel’s personal indignation or disgust at defendants’ audacity for exercising their state and federal constitutional right to defend themselves, or criticisms of “cheapness” or for “seeking a discount” by contesting the amount of damages sought by plaintiffs are impermissible. See Smith v. Rudolph, 151 at 65-66 (counsel improperly “proffered his sentiment about plaintiff’s motive for suing for her personal injuries. Counsel’s personal beliefs regarding plaintiff’s motive for suing had no place in his argument to the jury…and counsel’s expression of indignation and outrage could only serve to lead the jury away from a decision based upon a fair and impartial review of the evidence”.). It should go without saying that if it is improper for a defendant to proffer its sentiment that plaintiff is suing as a way to manufacture a winning lottery ticket (Smith, supra at 58, 63, 64 [counsel’s personal opinions that plaintiff was engaged in a “money making conspiracy” and wanted to “take the rest of her life off” warranted a new trial]), it is equally improper for plaintiff to proffer their sentiment that the defendant is placing profits over safety as a way to reinforce that party’s wealth.[footnoteRef:22] [22:  Profits over safety is a ridiculously counter-intuitive and misleading trope in 2024. All corporations in the 2020s are painfully aware of the fiscal imperative created by the litigation craze of the 21st century, and seek – consistent with their profit-seeking mission – to avoid being sued and leveraged by plaintiff attorneys seeking overlarge settlements or awards that inevitably adversely impact their bottom line. In other words, greater safety is consistent with greater profits (or lower premiums), and the trope, while false and irrelevant to the jury’s determination of fair compensation for plaintiff’s injuries, is used to simply smear defendants to generate a higher, punitive award.] 

POINT VII

COUNSEL MUST BE PRECLUDED FROM SERVING AS AN UNSWORN WITNESS 

It is black-letter law that counsel may not turn himself into an unsworn witness and place his credibility on the side of a party to vouch for witnesses or “personal knowledge of facts in issue”. See 105 NY Jur Trial §354, 362, 263. It is also a violation of the Code of Professional Responsibility, DR 7-106[C][3], and the Rules of Professional Conduct, 22 NYCRR §1200.0, Rule 3.4(d)(2)(3). A related strategy in which counsel serves as an unsworn witness is through speaking objections and obviously irrelevant questions designed to convey that attorney’s personal opinion (sometimes referred to as “info-questions”, whereby no answer is actually anticipated, the immediate or sua sponte objection is sustained, but the message is conveyed to the jury by the content of the patently improper question). “Where counsel propounds a question which he must be assumed to know cannot be properly answered, the error is not cured by the Trial Judge’s ruling sustaining an objection thereto.”  Paley v. Brust, 21 A.D.2d 758, 758 (1st Dep’t 1964); see Cherry Creek Nat’l Bank v. Fidelity & Casualty Co., 207 A.D. 787, 790-791 (4th Dep’t 1924) (“The law is so insistent that misleading prejudicial matter shall not be allowed to enter jurors’ minds that under certain circumstances the asking of an incompetent question for an ulterior purpose, even though the question be not answered, will justify the setting aside of a verdict.”).
	Likewise proscribed under this rubric are ad hominem attacks directed at opposing counsel, including accusations that defense counsel is lying or engaging witnesses to lie for him or his client. See Gregware v. City of NY, 132 A.D.3d 51, 65 (1st Dep’t 2015); Pareja v. City of New York, 49 A.D.3d 470, 470 (1st Dep’t 2008).  The foregoing requires preclusion of such remarks during this damages trial.
POINT VIII

BEREFT OF MEANINGFUL SUBSTANTIVE OPPOSITION TO THIS MOTION, PLAINTIFF COUNSEL INEVITABLY TURN TO MERITLESS AND “GASLIGHTING” PROCEDURAL ARGUMENTS WHICH, AS SHOWN HERE, ARE UNAVAILING.

	Unable to dispute the substantive merits, the standard plaintiff opposition to this fair trial motion in limine usually commences with the assertion that they have never heard of “Reptile Theory” or any such improper or punitive strategies, and follows with argument that defendant’s objection: is premature and unripe; unsusceptible of practical or workable relief because of the “broad latitude” doctrine and because the line between fair comment and improper remarks is such a thin one (and thus must be dealt with as it arises, not beforehand); violates plaintiff’s First Amendment rights; and is a scurrilous attack on plaintiff’s counsel’s reputation and ethics, or a smear of the entire plaintiff bar.  These arguments are meritless.
	The very suggestion of prematurity or lack of “ripeness” is absurd, as the raison d'être of a motion in limine is precisely to obtain a prospective ruling. See State v. Metz, 241 A.D.2d 192, 197 (1st Dep’t 1998); see also 862 Second Ave. LLC v. 2 Dag Hammarskjold Plaza Condo., 146 N.Y.S.3d 921 (Sup. Ct. N.Y. Cnty 2021), aff’d, 205 A.D.3d 447 (1st Dep’t 2022) (“argument that [plaintiff’s] motion in limine is premature also is unpersuasive. A . . . court may exclude evidence if the ‘relevance, or lack of relevance, of the evidence can be determined in context.’” Speed v Avis Rent-A-Car, 172 AD2d 267, 268 [1st Dept 1991]”).[footnoteRef:23] The broad latitude doctrine carries an implicit presumption of relevance and cannot be misused or abused as cover for intentional/strategic remarks that lack relevance or probative value to the issue(s) at bar, and which are innately and inherently unfairly prejudicial. The invocation of First Amendment rights is sorely misguided, as “is well-established that an attorney’s freedom of speech is circumscribed upon ‘entering’ the courtroom.” King v. Whitmer, 556 F.Supp 3d 680, 689 (E.D. Mich. 2021).[footnoteRef:24] Finally, defendant’s duty-bound protection of the client’s right to a fair trial is neither an attack nor an accusation. Rather, it is a protection from a litigation reality that routinely confronts most defendants (as evidenced by the lengthy but non-exhaustive string cite at Exhibit A). If plaintiff counsel religiously avoids such improper tactics as a rule, then this motion in limine is irrelevant. It is only where the motion prevents the plaintiff counsel from freely engaging in the strategic misconduct described above that the manufactured complaints of disparagement arise. [23:  Indeed, courts do grant motions in limine on these same issues. See also L-3 Commc'ns Corp. v. OSI Sys., Inc., No. 02 CIV. 9144 (PAC), 2006 WL 988143, at *6 (S.D.N.Y. Apr. 13, 2006) (granting motion in limine to preclude questioning into defendant’s wealth or lifestyle); C.C. through Ginnever v. Suzuki Mfg. of Am. Corp., No. 4:16CV01271 ERW, 2018 WL 4504687, at *4 (E.D. Mo. Sept. 20, 2018) (granting motion in limine to preclude reference to corporate defendant’s size, wealth or financial condition); United States v. Roman, 492 F.3d 803, 806 (7th Cir. 2007) (trial court properly granted motion in limine to preclude invocation of the golden rule).
]  [24:  “See Mezibov v. Allen, 411 F.3d 712, 717, 720-21 (6th Cir. 2005) (quoting Gentile v. State Bar of Nev., 501 U.S. 1030, 1071 (1991)) (“[The Supreme Court] has noted . . . that ‘[i]t is unquestionable that in the courtroom itself . . . whatever right to ‘free speech’ an attorney has is extremely circumscribed. . . . [I]n filing motions and advocating for his client in court, [an attorney is] not engaged in free expression; he [is] simply doing his job. In that narrow capacity, he voluntarily accept[s] almost unconditional restraints on his personal speech rights . . . . For these reasons, . . . in the context of the courtroom proceedings, an attorney retains no personal First Amendment rights . . . .”).”] 

	Upon reviewing one just such an opposition, a very wise court dispensed with it profoundly and succinctly: “‘Golden Rule’ and ‘Reptile Complex’ theories aside, what Interstate is asking for in its motion in limine is an order precluding [its adversary] from making comments or statements to the jury, explicit or implied, that are intended to appeal to the jury’s fear or emotion as outlined in Interstate’s memorandum. Such statements or comments are wholly inappropriate and improper and the Court will not tolerate them, whether they are called ‘Golden Rule’ arguments or ‘Reptilian Complex’ arguments or ‘Please Find in Our Favor Because Defendant is Mean’ arguments.” Aspen Am. Ins. Co. v. Interstate Warehousing, Inc., 1:14-CV-383, 2021 WL 3616161, at *17 (N.D. Ind. Aug. 14, 2021).
[bookmark: _Hlk74664881]CONCLUSION
	This Court should grant the relief requested for the reasons set forth herein.
Dated:		**, 2023


						_______________________
						[NAME]

TO:



EXHIBIT A

[bookmark: _Hlk74752478][bookmark: _Hlk74744733][bookmark: _Hlk71648094][bookmark: _Hlk74745249][bookmark: _Hlk74747147][bookmark: _Hlk74740374]Courts around the country have repeatedly precluded efforts to inject Reptile Theory considerations as improper and irrelevant, having no probative value as weighed against the substantial danger of unfair prejudice, misleading the jury, confusing the issues, and as diverting the jury from its proper purpose.  See Hill v Auto-Owners (Mut.) Ins. Co., 4:19-CV-00078, 2022 WL 2542308, at *1 (ED Tenn., Mar. 31, 2022) (Court had previously “affirmed in open court that it would be improper for counsel to” employ Reptile or related unfair tactics); Wallace v Martinez, 1:19-CV-1199 AWI SAB, 2022 WL 2872998, at *11 (ED Cal., July 21, 2022) (grtd. without opp.); Ochoa v County of Kern, 118CV01599JLTBAK, 2022 WL 4280157, at *7 (D.Cal., Sept. 15, 2022) (grtd. without opp.); Russell v. Dep’t of Corr. & Rehab., 72 Cal. App. 5th 916 (2021); Garth v. RAC Acceptance E., LLC, No. 1:19-CV-192-DMB-RP, 2021 WL 4860466 (N.D. Miss. Oct. 18, 2021); Doe v. Bridges to Recovery, LLC, No. 2:20-CV-348-SVW, 2021 WL 4690830 (C.D. Cal. May 19, 2021); Jackson v. Low Constr. Grp., LLC, No. 2:19-CV-130-KS-MTP, 2021 WL 1030995 (S.D. Miss. Mar. 17, 2021); Est. of McNamara v. Navar, No. 2:19-CV-109, 2020 WL 1934175 (N.D. Ind. Apr. 22, 2020), reconsideration denied, No. 2:19-CV-109, 2020 WL 2214569 (N.D. Ind. May 7, 2020); McClain v. Torres, 2020 Colo. Dist. LEXIS 2492, at *1, and 2134 (Dist.Ct., La Plata Co. 2020); Goodreau v. Hines, 2020 Colo. Dist. LEXIS 2560, *1 (Dist.Ct., Denver Co. 2020); Martinez v. Catholic Health Initiatives Colo., 2020 Colo. Dist. LEXIS 2977, *1, and 2247 (Dist.Ct., Adams Co. 2020) (“finding that Plaintiff could not offer golden rule or reptile theory arguments at trial because such arguments would incorrectly instruct the jury as to its role in this case”); Cox v. Swift Transp. Co. of Arizona, 2019 US Dist LEXIS 132115, at *31 (ND Okla Aug. 7, 2019); Williams v. Lawrence & Mem. Hosp., Inc., 2020 Conn. Super. LEXIS 491, *18 (Conn. Super. Ct. 2020) (precluding reptile theory efforts, holding that “[t]he strategy attempts to invoke a juror’s survival instinct and in so doing, create safety rules, invite the jury to use common sense to determine the standard of care, and instill a belief in the jurors that they are the ‘conscience of the community.’ All of these improperly state the law regarding a physician’s duty of care, and the prevailing standard of care.”); Biglow v. Eidenberg, 369 P.3d 341 (Kan. Ct. App. 2016); Boyer v. Knudsen, 2020 Colo. Dist. LEXIS 779, *2 (Dist. Ct. Denver Co. 2020) (precluding reptile theory arguments on basis that “[a]ppeals to emotion, fear, or personal safety are improper. Defendant has admitted liability.  The only issue for the jury is to determine what, if any, damages are appropriate based on the evidence presented at trial.”); Wertheimer H., Inc. v. Ridley USA, Inc., 2020 U.S. Dist. LEXIS 34846, at *8 (D. Mont. 2020); Estate of Reaves v. Behari, 2019 Fla. Cir. LEXIS 9605, *1 (Fla. Cir. Ct., 2019); Cox v Swift Transp. Co. of Arizona, 2019 U.S. Dist. LEXIS 132115, at *31 (N.D. Okla. Aug. 7, 2019) (“Plaintiffs are cautioned that any argument that asks the jurors to reach a verdict solely on their emotional response to the evidence will be prohibited, and plaintiff’s arguments should be focused on the facts that are admissible at trial and the law applicable to their claims.”); McComb v. C G & B Enters., 2019 Nev. Dist. LEXIS 2157, at *2 (D. Nev. 2019); Brantley v. UPS Ground Frgt., Inc., 2019 U.S. Dist. LEXIS 234231, at *4 (E.D. Ark. July 3, 2019); Maher v. Locality Llc, 2019 Colo. Dist. LEXIS 410, at *13 (Dist.Ct., Larimer Co. May 17, 2019); Roman v. Msl Capital, LLC, 2019 U.S. Dist. LEXIS 64984, at *15 (C.D. Cal., 2019); Woulard v. Greenwood Motor Lines, Inc., 2019 U.S. Dist. LEXIS 131701, at *20 (S.D. Miss., Feb. 4, 2019); Navab v. Young Choi, 2018 Cal. Super. LEXIS 24820, at *2 (Cal. Super. Ct. Nov. 7, 2018); J.B., 2018 U.S. Dist. LEXIS 19689, at *6-7; Perez v. Ramos, 429 P.3d 254 (Kan. Ct. App. 2018); Higbee v. Anesthesia Servs. Assocs., P.C., 2018 Mich. Cir. LEXIS 1648, at *1 (Mich.Cir.Ct. Sept. 26, 2018); Everett v. Oakland, 2018 Mich. Cir. LEXIS 2517, at *1 (Mich.Cir.Ct. Aug. 8, 2018); Ramirez v. Welch, 2018 Tex. App. LEXIS 6101, at *43 (Tex. Ct. App.  Aug. 6, 2018) (rejecting plaintiff’s objection to defendant’s closing argument accusing his counsel of attempting to manipulate the jury through the reptile theory); Brooks, 2017 U.S. Dist. LEXIS 125095, at *24; Tristan v. Bayada Home Health Care, Inc., 2017 Colo. Dist. LEXIS 28, at *2 (Dist.Ct., Denver Co. Feb. 1, 2017); Pracht v. Saga Frgt. Logistics, LLC, 2015 U.S. Dist. LEXIS 149775, at *4 (W.D.N.C. Oct. 30, 2015); Hopper v. Obergfell, 2013 Colo. Dist. LEXIS 249, at *1 (Dist.Ct., El Paso Co. Oct. 29, 2013).

EXHIBIT B

Teneille R. Brown, The Affective Blindness of Evidence Law, 89 Denv.U. L. Rev. 47, 66 (2011), citing Lisa Eichhorn, Social Science Findings and the Jury's Ability to Disregard Evidence Under the Federal Rules of Evidence, 52 L. & CONTEMP. PROBS. 341, 345 (1989); Roselle L. Wissler & Michael J. Saks, On the Inefficacy of Limiting Instructions: When Jurors Use Prior Conviction Evidence to Decide on Guilt, 9 L. & HUM. BEHAV. 37, 37 (1985); see also Richard A. Posner, Frontiers of Legal Theory 384 (2001) (“Empirical evidence as well as common sense suggests that courts greatly exaggerate the efficacy of limiting instructions.”); Joel D. Lieberman & Jamie Arndt, Understanding the Limits of the Limiting Instructions: Social Psychological Explanations for the Failures of Instructions to Disregard Pretrial Publicity and Other Inadmissible Evidence, 6 PSYCH., PUB. POL'Y, & L. 677, 677 (2000); Deidre M. Smith, The Disordered and Discredited Plaintiff Psychiatric Evidence in Civil Litigation, 31 CARDOZO L. REV. 749, 819 (2010) (discussing how distinctions between appropriate and non-appropriate uses of evidence are likely to be “utterly meaningless in the minds of jurors” and emotionally arousing testimony may be particularly “immune to such limiting instructions”); Sarah Tanford & Michele Cox, The Effects of Impeachment Evidence and Limiting Instructions on Individual and Group Decision Making, 12 L. & HUM. BEHAV. 477, 477 (1988).  Brown did also note a United Kingdom study to the contrary.  Id. (citing Theodore Eisenberg & Valerie P. Hans, Taking a Stand on Taking the Stand: The Effect of a Prior Criminal Record on the Decision to Testify and on Trial Outcomes, 94 Cornell. L. Rev. 1353, 1358-59 (2009), citing a study by British researchers A.P. Scaly and W.R. Cornish in which mock jurors were able to take account of an instruction to disregard similar convictions as evidence of criminal propensity).



EXHIBIT C

Steidel v. County of Nassau, 182 A.D.2d 809, 814 (2d Dep’t 1992) (new trial warranted: “it was particularly unbecoming for the plaintiff’s attorney to suggest that it was the defendant’s expert who was ‘shading the truth’, or to accuse the defendant’s expert of being the ‘hired gun’”. Counsel’s remark that the defendant’s expert’s ‘idea of truth and justice is that this is a game to be played’ was likewise improper.”); Smolinski v. Smolinski, 78 A.D.3d 1642, 1644 (4th Dep’t 2010) (new trial required based on hired gun attacks: “In her summation, counsel for plaintiff improperly implied that Ford Credit’s expert witnesses testified falsely for compensation”); Berkowitz v. Marriott Corp., 163 A.D.2d 52, 57 (1st Dep’t 1990) (new trial ordered where plaintiff’s counsel labeled the defendants’ expert a “hired gun” and insinuated that the defense experts were unworthy of belief because they were being compensated); Rodriguez v. NYCHA, 209 A.D.2d 260, 261 (1st Dep’t 1994) (new trial ordered where plaintiff’s counsel, among other things, stated defense expert was unworthy of belief because he had been compensated for his testimony); Nuccio v. Chou, 183 A.D.2d 511, 514-15 (1st Dep’t 1992), lv. dismissed 81 N.Y.2d 783 (1993) (new trial ordered on basis the plaintiff’s counsel, among other things, “insinuated that the defense experts  were unworthy of belief because they were being compensated”); Clarke v. NYCTA, 174 A.D.2d 268, 278 (1st Dep’t 1992) (new trial warranted, inter alia, because plaintiff’s claimed defense expert was “nothing but a paid expert who will say anything whatsoever without regard to what is right, without regard to what is truthful”); Weinberger v. City of New York, 97 A.D.2d 819 (2d Dep’t 1983) ; La Russo v. Pollack, 88 A.D.2d 584, 585 (2d Dep’t 1982) (granting new trial based on “serious error” where defense counsel stated, in effect, that since the plaintiff’s two medical experts were being paid by plaintiffs to testify, their counsel may well have stated to one of them “I paid the thousand, you voice my theories”, and that the other was a “pro” not in the sense of medical expertise, but in being “the best doctor money could buy”); Taormina v. Goodman, 63 A.D.2d 1018, 1018 (2d Dep’t 1978) (ordering new trial where “at one point counsel stated that one of defendant’s experts was known in the community as ‘here comes Howie’ and implied that he would offer any testimony which might be desired, for a price”); Caraballo v. City of New York, 86 A.D.2d 580 (1st Dep’t 1982); Riffel v. Brumberg, 91 A.D.2d 842 (4th Dep’t 1982) (“repeated ‘excesses’…in attempts to discredit an opponent’s expert” may amount to prejudice, especially where the comments suggest “dishonest motives or that monetary considerations were paramount without regard to the truth.”); Reynolds v. Burghezi, 227 A.D.2d 941 (4th Dep’t 1996) (“The Appellate Division has consistently ordered new trials where the plaintiff’s counsel obtains a verdict after stating that the defendants’ expert is unworthy of belief because he was compensated for his appearance at trial and/or where the attorney injects his own unsworn opinion in disagreement with the expert”); Maraviglia v. Lokshina, 92 A.D.3d 924, 925 (2d Dep’t 2012) (new trial ordered where defense counsel commented that plaintiff and his treating physician were “working the system” and that the treating physician was a “go-to” doctor for patients who wished to stop working); Sanchez v. Manhattan and Bronx Surface Transit Operating Authority, 170 A.D.2d 402 (1st Dep’t 1991); Pagano v. Murray, 309 A.D.2d 910, 911 (2d Dep’t 2003).
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