PRELIMINARY STATEMENT
Defendants submit this memorandum in support of their motion to preclude plaintiff’s counsel from: (1) engaging in “anchoring,” i.e., the suggestion of a specific figure for pain and suffering damages to the jury during summation; (2) from engaging in unsubstantiated anchoring, i.e., the drawing of inappropriate and irrelevant analogies by an officer of the court to guide the jury’s determination of the pain and suffering award; and (3) proffering a “time unit basis” upon which to calculate damages at any time outside of summation.
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POINT I

SUGGESTING SPECIFIC AMOUNTS FOR PAIN AND SUFFERING TO THE JURY IN ONE’S CAPACITY AS AN OFFICER OF THE COURT (“ANCHORING”) IS SPECULATIVE, INTENTIONALLY MISLEADING, AND IMPROPER

“Anchoring” is the process by which an attorney makes reference to a specific dollar amount that the attorney believes to be appropriate compensation for any element of damage that is sought to be recovered in the action. The courts of New Jersey have long recognized this practice for precisely what it is: a “subtle appeal to the ‘golden rule,’ i.e., that the members of the jury consider what one day of pain and suffering or, conversely its avoidance, would be worth to them,” and have, for this reason, have long precluded attorneys from engaging in it. Henker v. Preybylowski, 216 N.J. Super 513, 519 (App. Div. 1987) (quoting Cox v. Valley Fair Corp., 83 N.J. 381, 385 (1980) [partially superseded by statute; see R. 1:7-1(b)]); also see Botta v. Brunner, 26 N.J. 82, 101 (1958) (“If plaintiff's counsel is permitted to make such valuation suggestions to the jury, justice cannot be administered fairly in the trial of this type of case”). 
New Jersey Court Rule 1:7-1(b), which governs closing arguments, permits counsel to connect damages calculations to “units of time” by suggesting that the plaintiff should be compensated for the number of days, or weeks, or years that they will experience pain and suffering, as long as they do so “without reference to a specific sum.” See Friedman v. C & S Car Service, 108 N.J. 72, 77-78 (1987) (“The time-unit rule lends an aura of rationality to the determination of damages for non-economic losses”). In so doing, it partially overturns the holding in Botta by relaxing the historically strict prohibition against such arguments. Notwithstanding this limited leeway, however, Rule 1:7-1(b) “continues to prohibit any suggestion by counsel of specific monetary amounts either on a lump sum or time-unit basis” for non-economic damages. Friedman v. C & S Car Service, 108 N.J. 72, 77 n.3 (1987) (emphasis added).[footnoteRef:1]  [1:  Moreover, it is black-letter law that counsel may not turn himself into an unsworn witness and place his credibility on the side of a party to vouch for witnesses or personal knowledge of facts in issue. See Pierce v. Yaccarino, 72 N.J. Super 252, 260-63 (App. Div. 1962); see generally United States v. Young, 470 U.S. 1, 18-19 (1985). Hence, notwithstanding any permission afforded under Rule 1:7-1(b) to reference a proposed unit of time by which to calculate damages, defendant will object and seek a mistrial in response to any accompanying attempt by plaintiff’s counsel to personally “vouch” to the jury for a proposed time frame as a reasonable one, or one that their so-called expert legal experience tells them is appropriate, or any related arguments.
] 

The Supreme Court of New Jersey bases its continued preclusion of this practice upon its clear-eyed recognition that fixing a monetary value for an individual’s pain and suffering is “intrinsically and intractably subjective” and “speculative.” Dehanes v. Rothman, 158 N.J. 90, 97 (1999) (permitting litigants to aggregate economic damages, provided that the amounts had been established by competent expert testimony, but affirming the Court’s longstanding prohibition against doing so for pain and suffering awards). In the Court’s words, “Some losses in life cannot be measured in dollars and cents. No expert can properly aid a jury in determining what is just compensation for non-economic damages such as pain and suffering. . . The value of pain and suffering is simply beyond the reach of science.” Id. 
Given this “intangible quality” inherent in pain and suffering damages, which thwarts any kind of analysis within a reasonable degree of scientific certainty, “an attorney's discoursing on a specific monetary amount [is] nothing more than sheer speculation and possesse[s] a serious capacity for misleading the jury by instilling in the minds of the jurors impressions, figures and amounts not founded or appearing in the evidence." Brodsky v. Grinnell Haulers, Inc., 181 N.J. 102, 125 (2004) (quoting Botta, 26 N.J. at 99-100) (internal quotation marks omitted). 
	Despite the Court’s longstanding policy prohibiting the practice of anchoring, it is not unheard of for attorneys to continue to improperly suggest dollar amounts for pain and suffering damages, hoping to take refuge from the consequences of their misconduct either in the “harmless error” doctrine or in the “broad latitude” afforded them during summation. See e.g. Dolan v. Sea Transfer Corp., 398 N.J. Super. 313 (App. Div. 2008). Thus, by this motion, defendant seeks an Order to pre-emptively emphasize that the Court will not countenance such “unwarranted intrusion into the domain of the jury” and to permit all parties to tailor their presentations accordingly. Brodsky, 181 N.J. at 125 (internal citations and quotation marks omitted).
POINT II
INJECTING IRRELEVANT AND IMPROPER ANALOGIES TO GUIDE THE JURY’S DETERMINATION OF NON-PECUNIARY DAMAGES IN ONE’S CAPACITY AS AN OFFICER OF THE COURT (“UNSUBSTANTIATED” ANCHORING) IS BOTH INTENTIONALLY MISLEADING AND IMPROPER AND MUST BE PROHIBITED

Another improper summation practice that has been increasing in popularity with the plaintiff bar has been to anchor the jury’s determination of the individual plaintiff’s pain and suffering by raising comparisons to irrelevant benchmarks such as priceless pieces of art, the salaries of premier athletes and CEOs, the cost of elite fighter jets, $100 million contract disputes, or annual federal budgets. Such figures have nothing to do with the determination of fair and just compensation for a plaintiff’s personal injuries – they are, on their face, simply untethered to any pain-and-suffering concept and instead pertain to the value assigned to extremely scarce property or labor by forces of supply and demand. 
The courts of other jurisdictions have recognized and appropriately limited this practice. In the seminal case of Gregory v. Chohan, No. 21-0017, 2023 WL 4035886 (Tex. June 16, 2023) (Tex. June 16, 2023), the Texas Supreme Court set aside an exorbitant jury award of $39 million and ordered a new trial on damages. The Gregory court noted that plaintiff’s counsel “encourag[ed] the jury to base an ostensibly compensatory award on improper considerations that have no connection to rational compensation” rather than “rationally connect[ing] the evidence to an amount of damages.” Id. at *4. Importantly, the Texas justices held that counsel’s irrelevant analogies as to the cost of a $71 million Boeing F-18 fighter jet and a $186 million painting by Mark Rothko did not bring jurors any closer to gaining a sense of how to compensate plaintiffs for their injuries. Id. at *17. Instead, its “self-evident purpose” was “to get jurors to think about the appropriate damages award on a magnitude similar to the numbers offered, despite the lack of any rational connection between reasonable compensation and the anchors suggested.” Id. The Texas Supreme Court concluded that it had an obligation to prevent such tactics and that like any other jury finding, an award of damages must be subject to meaningful evidentiary review. Id. at *24. 
Defendants move this Court to similarly recognize that such indirect comparisons violate the same policy considerations that have moved it to repeatedly prohibit attorneys from suggesting a specific monetary award for non-economic damages (see supra at Point I). Because this tactic is not only irrelevant and prejudicial, but is specifically designed to inspire jurors to render excessive verdicts with no basis in common sense or the evidentiary record, it should be precluded at the outset, instead of following an objection when the jury has already been poisoned by the comment. 


POINT III

ANCHORING OF ANY KIND IS IMPROPER OUTSIDE OF SUMMATION, AND IS IMPERMISSIBLE DURING VOIR DIRE OR OPENINGS OR TRIAL.

Lastly, Rule 1:7-1(b) specifically only permits unit-of-time arguments during summation, which means plaintiff’s counsel should not be permitted to broach the subject during any pre-summation stage of trial (voir dire, opening remarks, witness examinations, etc.). As such, defendant pre-emptively objects to all pre-summation attempts to suggest means and methods for calculating non-economic damages, whether specific or otherwise, and will seek a mistrial to the extent that plaintiff utilizes this tactic during any phase of trial preceding closing remarks.
CONCLUSION
	For all of the foregoing reasons, this Court should grant an Order granting the requested relief, and awarding defendants such other and further relief as deemed just and appropriate. Should the court decline, defendants intend to preserve this issue for appeal and hereby place their preemptive objection on the record and will seek a mistrial and related relief should plaintiff nevertheless resort to any of the above improper tactics.
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