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PRELIMINARY STATEMENT
Defendants submit this memorandum in support of their motion to preclude plaintiff’s counsel from: (1) engaging in unreasonable anchoring, i.e., the suggestion of a patently unreasonable figure for pain and suffering damages to the jury during summation; (2) from engaging in unsubstantiated anchoring, i.e., the drawing of inappropriate and irrelevant analogies by an officer of the court to guide the jury’s determination of the pain and suffering award; (3) vouching personally for the given anchor to the jury; and, at a minimum, (4) anchoring during voir dire, openings or trial (anytime outside of summation as directed by the statute).
[bookmark: _Hlk72929373]ARGUMENT
POINT I

SUGGESTING UNREASONABLE AMOUNTS FOR PAIN AND SUFFERING TO THE JURY IN ONE’S CAPACITY AS AN OFFICER OF THE COURT (“UNREASONABLE” ANCHORING) IS INTENTIONALLY MISLEADING & IMPROPER

A.	Read Together, CPLR 4016(b) and CPLR 5501(c) Prohibit “Unreasonable” Anchoring

Specifically, “anchoring” is the process by which an attorney is “permitted to make reference, during closing statement, to a specific dollar amount that the attorney believes to be appropriate compensation for any element of damage that is sought to be recovered in the action.” CPLR 4016(b). Unreasonable anchoring is the tactic whereby plaintiff counsel vouch to the jury on summation for an astronomical figure for pain and suffering damages as constituting reasonable compensation, despite their knowledge that the amount is many times higher than the highest amount ever deemed “reasonable” by the Appellate Division under CPLR 5501(c).
	In practice, this unreasonable version of an otherwise permissible tactic directly pits the permission afforded under CPLR 4016(b) against: (1) the restraining language of CPLR 4016(b) that limits the referenced figure to one that “the attorney believes to be appropriate compensation” (emphasis added); (2) the limitations, public policy and legislative intent underlying CPLR 5501(c); (3) the 36 years of damages precedent handed down by the Appellate Division under the statute that plaintiff’s counsel is charged with knowing; and (4) the prohibition against false statements of fact or law to a tribunal by attorneys under RPC 3.3(a)(1)-(2).
	Plaintiff counsel who engage in the practice of unreasonable anchoring typically seek refuge not only in a nonsensical interpretation of the “broad latitude” afforded them during summation, but also in a strained selective reading of CPLR 4016(b). Counsel insist that this provision bestows upon them the right to suggest any amount for pain and suffering, no matter how absurd or unreasonable, so long as they subjectively believe it is “appropriate.” In practice, counsel’s subjective belief in the appropriateness of his or her suggested figure is without regard to the reviewing appellate court’s catalogue of damages jurisprudence. Counsel either do not consider, or flatly ignore, the litany of pain and suffering awards reviewed by the Appellate Division pursuant to the statutory directive of CPLR 5501(c), which mandates that a reviewing court “shall determine that an award is excessive or inadequate if it deviates materially from what would be reasonable compensation” (emphasis added). To make such a determination, the Appellate Division is required to compare the case under review with cases involving similar or worse injuries and the awards sustained therefor. Critically, “appellate court comparison of cases . . . using CPLR 5501(c) is not optional but a legislative mandate.” Donlon v. City of New York, 284 A.D.2d 13, 16 (1st Dep’t 2001) (emphasis added); see also Small v. City of New York, 213 A.D.3d 475, 476 (1st Dep’t 2023); Williams v. New York City Health & Hosps. Corp., 79 A.D.3d 440, 442 (1st Dep’t 2010).
	Defendants submit that CPLR 4016(b) must be read alongside, and in harmony with, CPLR 5501(c). That is to say, the term “appropriate” compensation in the former statutory provision must be defined in accordance, rather than in conflict, with the term “reasonable compensation” as set out in CPLR 5501(c). Thankfully, we need not speculate as to what “reasonable compensation” means – CPLR 5501(c) defines such compensation as that which does not “deviate materially” from awards held to be reasonable in similar cases. Thus, an attorney may only arrive at a figure for “appropriate” or “reasonable” compensation for pain and suffering by consulting the reviewing appellate court’s catalogue of approved awards for this category of damages. 
	By this memorandum, defendants seek to confer notice upon plaintiff’s counsel of the awards for pain and suffering approved by the Appellate Division, [insert] Department for similar injuries. Having done so, counsel may not later claim ignorance of the applicable damages precedent. Should they suggest an unreasonable figure for pain and suffering that is divorced from the governing Appellate Division’s damages jurisprudence during summation, they will have done so with full knowledge of this departure, thereby underscoring the impropriety of the anchor and revealing it to be an intentional and flagrant disregard of applicable law rather than a zealous but good-faith litigation tactic. They will have also knowingly misled the jury by suggesting to it that the improper anchor constitutes reasonable compensation for plaintiff’s injuries while fully aware that it departs markedly from what the governing Appellate Division has defined as such.
B.	The Sustainable Range of Damages for Plaintiff’s Pain and Suffering
	In this case, plaintiff [name] is __ years old (__ years old at the time of the accident) and [DESCRIBE APPROVED AWARDS, REVIEWED BY THE APPELLATE DEPARTMENT YOU ARE VENUED IN, TO SIMILARLY-SITUATED PLAINTIFFS FOR ANALOGOUS OR WORSE INJURIES]


C.	Plaintiff’s Carte Blanche Position Violates Multiple Canons Of Statutory Construction 
Under plaintiff’s reading of the CPLR, both existing precedent and 4016(b)’s clause “that the attorney believes to be appropriate compensation” are superfluous and to be completely ignored. But “it is fundamental that in the construction of a statute, meaning and effect should be given to all of the language, and words should not be rejected as superfluous when it is practicable to give each one a distinct and separate meaning.” In re Hodges, 154 A.D.2d 816, 816 (3d Dep’t 1989); see also Izzo v. Manhattan Med. Grp., P.C., 164 A.D.2d 13, 16 (1st Dep’t 1990), amended on other grounds, 169 A.D.2d 428 (1st Dep’t 1991) (following Hodges).
	Thus, the clause “that the attorney believes to be appropriate compensation” must be given “distinct and separate” meaning if possible. Another canon of construction guides the analysis of what the “distinct and separate” meaning must be: CPLR 4016(b) must be harmonized with other components of the CPLR addressing “appropriate compensation” because “statutes relating to the same subject matter [] must be read together and applied harmoniously and consistently”. Chemical Specialties Mfrs. Ass’n v. Jorling, 85 N.Y.2d 382, 407 (1995) (emphasis in original) (internal quotations/citations omitted); see also Matter of Albany Law School, et al., 19 N.Y.3d 106, 121 (2012); Tax Equity Now LLC v. City of NY, 182 A.D.3d 148, 164 (1st Dep’t 2020).
	Under this rule, because 5501(c) addresses “reasonable compensation” just as 4016(b) addresses “appropriate compensation”, they must be read harmoniously. In other words, 4016(b) should be read to provide counsel the freedom to suggest any “specific dollar amount” that the attorney “believes”, in good faith, to represent appropriate compensation, or reasonable compensation under CPLR 5501(c). This also matches the stricture of Braun v. Ahmed, 127 A.D.2d 418 (2d Dep’t 1987), which required that plaintiffs “suggest a figure that may be characterized as reasonable, or not unreasonable, as a matter of law.” 5501(c) is the means by which the courts police awards that are “unreasonable, as a matter of law.”
	As 4016(b) was enacted after 5501(c), it follows that “the Legislature is . . . presumed to be aware of the decisional and statute law in existence at the time of an enactment.”  Arbegast v. Bd. of Educ., 65 N.Y.2d 161, 169 (1985); see also People v. Hardy, 35 N.Y.3d 466, 474 (2020). Reading the two statutes together, as canons of construction require, clarifies the meaning of the clause “that the attorney believes to be appropriate compensation.” Any interpretation which reads that clause out of existence so as to allow attorneys to inflame juries by making ridiculous and unreasonable demands, ignores 4016(b)’s plain text and thus warps its meaning.
[bookmark: _Hlk72946791]	To conclude this point, we note that the harm from this practice is undeniable, the aggressiveness of the plaintiff bar is increasing,[footnoteRef:1] and the telling absence of substantive analysis from New York courts to date is consistent with an inability to justify unrestrained anchoring on any reasoned legal basis.[footnoteRef:2] [1:  Indeed, a prominent plaintiff counsel advised a New York County jury that over $140 million constituted reasonable compensation for their client’s pain and suffering damages, when the Appellate Division has repeatedly limited the very highest end of reasonable compensation for any injuries to a mere fraction of this figure and below, in Yanes v. City of New York, N.Y. Co. Index No. 161066/2014, NYSCEF Doc. 93, Tr. 2079-80. This is the highest currently known improper anchor in the history of New York courts. More specifically, plaintiffs’ firm asked the jury to “write in $70 million for the past pain and suffering” and, once having set that context, told the jury to award even more for future pain and suffering because “the biggest part of this case is his future. . . .” Id. The First Department subsequently ordered a remittitur of the jury’s $59 million aggregate verdict for pain and suffering to $29 million. See Yvonne Y. v. City of New York, 199 A.D.3d 551 (1st Dep’t 2021). It will, of course, never be known whether an objective, dispassionate, and unpoisoned New York County jury would have awarded lower amounts than $29 million “but-for” the outrageous unfairly manipulative anchor they were given by a preeminent officer of the court.
]  [2:  In furtherance of this point, the Second Circuit disfavors anchoring altogether and has cautioned against the practice.  See Bermudez v. City of NY, 2019 US Dist LEXIS 3442, at *29 (EDNY Jan. 8, 2019), citing Consorti v Armstrong World Indus., 72 F3d 1003, 1016 (2d Cir 1995) (“we wish to emphasize that specifying target amounts for the jury to award is disfavored. Such suggestions anchor the jurors’ expectations of a fair award at a place set by counsel, rather than by the evidence. See Mileski v. Long Island R.R. Co., 499 F.2d 1169, 1172 (2d Cir. 1974) (‘A jury with little or no experience in such matters, rather than rely upon its own estimates and reasoning, may give undue weight to the figures advanced by plaintiff's counsel . . . .’). A jury is likely to infer that counsel’s choice of a particular number is backed by some authority or legal precedent. Specific proposals have a real potential to sway the jury unduly. While under the circumstances present here we do not yet reach the point of holding that it is error to permit such recommendations, it is not a desirable practice. We encourage trial judges to bar such recommendations.”).
] 

POINT II
INJECTING IRRELEVANT AND IMPROPER ANALOGIES TO GUIDE THE JURY’S DETERMINATION OF NON-PECUNIARY DAMAGES IN ONE’S CAPACITY AS AN OFFICER OF THE COURT (“UNSUBSTANTIATED” ANCHORING) IS BOTH INTENTIONALLY MISLEADING AND IMPROPER AND MUST BE PROHIBITED

Another improper summation practice that has been increasing in popularity with the plaintiff bar has been to anchor the jury’s determination of the individual plaintiff’s pain and suffering by raising comparisons to priceless pieces of art, the salaries of premier athletes and CEOs, the cost of elite fighter jets, $100 million contract disputes, and annual federal budgets, to name a few. There can be no debate but that such figures have nothing to do with the determination of fair and just compensation for a plaintiff’s personal injuries – they are, on their face, simply untethered to any pain-and-suffering concept and instead pertain to the value assigned to extremely scarce property or labor by forces of supply and demand. Because it is irrelevant and unfairly prejudicial to the lay jury’s determination, such a tactic should be precluded at the outset, instead of following an objection when the jury has already been poisoned by the comment. This is especially important where the tactic is intended, designed, and certain, to inspire juries to render excessive verdicts in direct contravention of the public policy underpinnings of CPLR 5501(c), a statute specifically designed by the legislature to prevent the upward spiral of non-pecuniary awards.
Fortunately, this improper practice has been recently identified and appropriately limited. In the seminal case of Gregory v. Chohan, No. 21-0017, 2023 WL 4035886 (Tex. June 16, 2023) (Tex. June 16, 2023), the Texas Supreme Court set aside an exorbitantly bloated jury award of $39 million and ordered a new trial on damages, noting that plaintiff’s counsel failed to “rationally connect the evidence to an amount of damages” and instead “encourag[ed] the jury to base an ostensibly compensatory award on improper considerations that have no connection to rational compensation.” Id. at *4. 
The Texas Supreme Court also noted that a jury’s discretion in crafting verdicts is not unlimited, and that they cannot simply “pick a number and put it in the blank.” Id. at *10, 24. Instead, the Court stated that the jury’s task, whatever the case, is always the same: “They must find an amount that, in the standard language of the jury charge, ‘would fairly and reasonably compensate’ for the loss.” Id. at *12. Importantly, the Court held that the “unsubstantiated anchoring” by plaintiffs’ counsel in that case was patently improper and that the irrelevant analogies provided as to the cost of a $71 million Boeing F-18 fighter jet and a $186 million painting by Mark Rothko did not bring jurors any closer to gaining a sense of how to compensate plaintiffs for their injuries. Id. at *17. The Court there then made clear that the insidious tactic employed by plaintiffs’ counsel was improper because its “self-evident purpose” was “to get jurors to think about the appropriate damages award on a magnitude similar to the numbers offered, despite the lack of any rational connection between reasonable compensation and the anchors suggested.” Id. The Texas Supreme Court finished by stating that it had an obligation to prevent such tactics and that like any other jury finding, an award of damages must be subject to meaningful evidentiary review. Id. at *24. 
POINT III
VOUCHING BY PLAINTIFF’S COUNSEL FOR THEIR ANCHOR IS IMPERMISSIBLE
Any permission afforded under CPLR 4016(b) to reference a proposed amount for damages does not include any accompanying permission for plaintiff’s counsel to personally “vouch” to the jury for a proposed amount as a reasonable one, or one that their so-called expert legal experience tells them is appropriate, or anything of the kind.[footnoteRef:3] To the contrary, the statute is in derogation of the common law and must be strictly construed for that reason. See Matter of Jacob, 86 N.Y.2d 651, 657 (1995); accord McKinney’s Cons Laws of NY, Book 1, Statutes § 301, Comment a (“[S]tatutes in derogation or in contravention (of the common law), are strictly construed, to the end that the common law system be changed only so far as required by the words of the act and the mischief to be remedied”). Hence, even should this Court permit plaintiff to engage in unreasonable anchoring during summation, defendants further object and will seek a mistrial to the extent that plaintiff counsel personally vouches for the unreasonable figure given to the jury. [3:  Vouching is improper in any context. It is black-letter law that counsel may not turn himself into an unsworn witness and place his credibility on the side of a party to vouch for witnesses or “personal knowledge of facts in issue”. See 105 NY Jur Trial §354, 362, 263. It is also a violation of the Code of Professional Responsibility, DR 7-106[C][3], and the Rules of Professional Conduct, 22 NYCRR §1200.0, Rule 3.4(d)(2)(3).
] 

POINT IV

ANCHORING OF ANY KIND IS IMPROPER OUTSIDE OF SUMMATION, AND IS IMPERMISSIBLE DURING VOIR DIRE OR OPENINGS OR TRIAL.

Lastly, the text of CPLR 4016(b) specifically only permits anchoring during summation, which means plaintiff’s counsel should not be permitted to suggest a figure for any component of plaintiff’s damages, no matter how reasonable or unreasonable, during any pre-summation stage of trial (voir dire, opening remarks, witness examinations, etc.). As such, and consistent with a statute interpreted in derogation of the common law, see, Matter of Jacob, supra, defendant pre-emptively objects to all pre-summation anchoring tactics and will seek a mistrial to the extent that plaintiff utilizes this tactic during any phase of trial preceding closing remarks.[footnoteRef:4] This limitation is bolstered further by the universal principle of statutory interpretation, the maxim expressio unius est exclusion alterius, plaintiff’s counsel should not be allowed to suggest a figure or analogue for plaintiff’s pain and suffering damages, no matter how reasonable or unreasonable, outside of summation. See N.Y. Stat. Law § 240 (McKinney) (“The maxim expressio unius est exclusio alterius is applied in the construction of the statutes, so that where a law expressly describes a particular act, thing or person to which it shall apply, an irrefutable inference must be drawn that what is omitted or not included was intended to be omitted or excluded.”).[footnoteRef:5] [footnoteRef:6] [4:  Should plaintiff engage in any variation of the anchoring tactic during jury voir dire, defendant, if it has not already, will immediately move the court to supervise voir dire and/or request that voir dire is fully transcribed to ensure a fulsome record for appellate review.  See CPLR 4107.
]  [5:  If the foregoing were not enough, CPLR 4016(b), as originally enacted in 2003, actually permitted reference to a specific dollar amount “during opening statement and/or during closing statement”, but the very next year the Legislature struck the language “during opening statement and/or”. This is, unquestionably, an absolute subtraction of this statutory right expressly limiting the permission to summation only. Yet another fundamental principle of statutory construction leaves this point beyond peradventure. See N.Y. Stat. Law § 193 (McKinney) (“The Legislature, by enacting an amendment of a statute changing the language thereof, is deemed to have intended a material change in the law.”).
]  [6:  See also Anchoring Abuse: Evolution & Eradication, Timothy Capowski and Christopher Theobalt, NYLJ (8/29/23).] 



CONCLUSION
	For all of the foregoing reasons, this Court should grant an Order granting the requested relief, and awarding defendants such other and further relief as deemed just and appropriate. Should the court decline, defendants intend to preserve this issue for appeal and hereby place their preemptive objection on the record and will seek a mistrial and related relief should plaintiff nevertheless resort to any of the above improper tactics.[footnoteRef:7] [7:  Improper or unreasonable anchoring was raised by a host of amici curiae in three 2021 appeals to the First Department in response to a wave of nuclear verdicts this improper practice precipitated. However, the Court misstated the relief sought, refused to directly address the issue, ignored the outcry for relief, and denied leave to permit the Court of Appeals to address and end or limit this discreditable practice once and for all. See Hedges v. Planned Sec. Serv. Inc., 190 A.D.3d 485, 489 (1st Dep’t 2021) (defendant objected to improper $58 million anchor and 24 amici curiae entities supported relief on this issue, but defendant inexplicably failed to pursue the issue on appeal; the Court merely reduced the pain and suffering verdict to $13 million and noted that it “declines the invitation of amici to announce a new rule prohibiting the practice of anchoring.”); Perez v. Live Nation Worldwide, Inc., 193 A.D.3d 517 (1st Dep’t 2021) (defendant pre-objected to improper $85 million anchor [but did not object contemporaneously as mandated by the trial court] and 24 amici curiae entities supported relief on this issue; the Court remitted the verdict to $20 million and stated that “[w]e decline the invitation of defendant and amici to announce a new rule prohibiting the practice of anchoring (see Hedges, 198 AD3d at 489).”); Redish v. Adler, 195 A.D.3d 452 (1st Dep’t 2021) (failing to mention briefs or arguments of 25 amici on issue of improper $40 million anchor [that was not objected to or raised by defendants on appeal] while remitting the verdict to $10 million). 

To be 100% clear, the First Department was never asked for the relief that it denied (“a new rule prohibiting the practice of anchoring”), and has not indicated that no relief will be forthcoming from unreasonable anchoring on an individualized basis. It merely declined to substantively comment or proffer an overarching rule. Moreover, “unsubstantiated” anchoring (Point II), “pre-summation” anchoring (Point IV), and “vouching” anchoring (Point III) have not previously been raised or litigated on appeal). The impropriety of all of these tactics and availability of various forms of relief will continue to be raised before all courts, including the First Department, until it they actually addressed and resolved by the Appellate Division and Court of Appeals.

As can be seen by the ultimate remittiturs, the unreasonable anchors in these cases each generated pain and suffering verdicts approximately four times higher than the highest figure the Court could permit as constituting reasonable compensation, thus concretely proving the “unreasonableness” of each counsel’s anchor. The remittitur of the Court to $29 million in Yanes, supra, off of an improper $140+ million anchor, speaks for itself, but perhaps even more loudly.] 


Dated:	*****, New York			Respectfully submitted,
	*****, 2023
 
						_______________________
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