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1 Q But had you done a [ittle investigation and determined
2 that there is a Planet Fitness literally around the corner from
3 where Ms. Benitez lives; wouldn't that have been a better choice
4 in your life care plan than a YMCA an hour away?
5 A | don't think the YMCA was an hour away. | can double
b check. | have it in my notes.
1 We often use the YMCA merely because there is a pool
8 that's associated with that gym that they can access. And
9 patients who have had [umbar spine and ankle injuries, when they
10 walk through water, go through water, with water aerobics, there
11 often is kind of that buoyancy from water, so it allows themto
12 be able to walk a [ittle bit easier. And, generally, YMCAs are
13 fairly cheap compared to the other types of gyms that exist |ike
14 Equinox, for example.
15 Q So this is just a line itemyou put in all your life
16 care plans, YMCA, pretty much?
17 A No. We look for gyms that have water and a pool. So
18 YMCA s a common one in the New York area. [f there was a
19 different place and there was & different place that had a warm
20 water pool, and if it was cheaper, we'd use that.
21 Q And, of course, you're assuming here that plaintiff --
22 | mean, a l[ot of us have gym memberships and we never go.
23 You're assuming that even if plaintiff had a
24 membership that she was going to go, right?
25 A We would want her to go, correct.
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Q Right.

But you're assuming that here, and you're putting in a
life charge and you're assuming that she's even going to use
this?

Correct.
You're assuming that she knows how to swim

Not necessarily. Just walk in water.

fls =

You're assuming that she would avail herself of all of
these things that you put in here and yet you cannot state, to
today reasonable degree of medical certainty or any certainty
that she would avail herself of any of this, correct?

A Sure.

| cannot predict what she will or will not do. | can
only recommend what she should do.

Q And that's based upon seeing her once, you have a n
opinion about what she should do?

A Correct, based off her injuries and the medical
history that we've taken and the medical records that span over
several years, yes, in that context.

Q Now, you put in charges for vocational evaluations,

s it true, Doctor, that there's plenty of free
vocational services out there these days?

A | think some of the free ones are related to
insurances and that kind of thing. There aren't just any free

vocational evals.
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1 Q Now, you met her, right; she doesn't wear any brace?
2 She doesn't have a cane?
3 She doesn't use a walker, any of that, right?
4 A Correct.
5 Q So but your plan includes all of this fancy stuff for

b the house: Motorized bed frames, ergonomc chairs, antifatigue
1 floor mats.

8 Are these standard things you put in all your life

9 care plans?

10 A In the context -- not standard. It depends on what
11 the injuries are. But for the types of injuries that she

12 sustained, those are things that we would recommend.

13 So a lot of times when you undergo spine surgery, your
14 nerves can bhe damaged or irritated when you sleep on them in

15 certain positions. They would put compression o¢n it. So

16 whether you sit for a long time or your [eg goes numb, you have
17 the realization that your leg is numb, you can move around and
18 you can really readjust to take pressure off of that.

19 When you have these surgeries you may not realize that
20 It's happening or they are causing nerve damage, or you're not
21 capable of making those turns as easily which then can cause

22 pain flareups and worsen your injury, those kindgs of things.

23 Same thing with ergonomic setups. People are all

24 prone to those kind of things when we use cell phone, computers,

25 work at a desk or not in a proper positioning, they can cause
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1 neck pain, low back pain, it can cause these kind of flareups,
2 these things are all kind of related to that.
3 The canes and walkers start later in [ife. We are
4 projecting something for the next 40 years of our [ives. So
5 think of where we are now and think of maybe what our
b grandparents or parents are undergoing or experiencing, that's
1 what we are recommending, some of those things.
8 Q And, Doctor, you know, there was a doctor that came in
9 and testified yesterday, Dr. Benitez, and | asked him some
10 questions about pain -- ['"msorry, excuse me, Dr. Benatar. |
11 asked himsome question about pain and so on. And | include in
12 my question something about poor mattresses. And he went on to
13 say that, no, no, there's a study or something that mattresses
14 have nothing to do with pain or anything else.
15 S0 | gquess you don't agree with him
16 A | do not.
17 Q Now, Doctor, are you aware of the ACCES-VR Bronx
18 District Office, i1t's a state government office in the Bronx
19 that provides adult continuing education and vocational
20 services?
21 A Potentially, if you say so, yes.
22 Q So that would be a free opportunity for the plaintiff,
23 a 1215 Zerega Avenue, Bronx, New York 10462.
24 A Okay.
25 Q So we could take that item off of here, right; she
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1 doesn't need to pay for vocational services.
2 Now, are you aware that she does |ight housekeeping on
3 her own?
4 In fact, her kids are getting brg. And, you know, her
5 son, | guess he's around 15 now. He helps her out a [ot. When
b she goes grocery shopping he carries the bags that are otherwise
] being delivered.
8 You're aware of that, right?
9 A Yes.
10 Q And she has a daughter, too, and her caughter is
11 getting big. | think her daughter is [ike nine years old now.
12 So she's got help in the house.
13 But yet your [i1fe care plan has got a tremendous
14 number of housekeeping services items: Home health aides,
15 private case managers, visiting nurses. She doesn't even go to
16 the doctor for four years. She needs a visiting nurse is what
17 you're saying, residents' adaptation. She admits she takes 11
18 steps up to her apartment. She does it several times a day.
19 She didn't complain about it.
20 You're aware of all of that, right, Doctor?
21 A | "maware, yes. And | believe she has more stairs
22 than 11, vyes,
23 Q More than 11, and she does thema few times a day,
24 correct?
25 A With difficulty.
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1 Q Wel I, she does them,
2 A Mm- hmm,
3 Q And it's important to exercise, right?
4 You can't sit around all the time, correct?
5 A Correct.
b Q You got to keep moving?
1 A Correct.
8 Q And you're also aware she uses public transportation
9 all the time, subways, buses, right?
10 A Yes.
11 Q You know, that would have been the case either without

12 this accident or with this accident, she would use public

13 transportation, right?

14 A Correct,
15 Q S0, | mean, those items in here, | mean, items |ike
16 public transportation be in here, | mean, that's something she

17 would use anyway?

18 A These are just visits to -- doctor visits, therapy
19 visits that are related to the injury, not going to the mall or
20 something like that.

21 Q | mean, again, you're assumng that she's even going
22 to go for any treatment at all, right?

23 A | would hope she would, yes.

24 Q Right. You're assuming that. So, okay.

25 So the YMCA you mentioned in your plan is in Castle
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1 Hill, right?

2 A | have to double check here. Castle Hill, yes

3 Q So, again, that's surfaced transit only goes there,

4 right, Doctor?

5 A | have to double check here. But if that is the case
b then, yes.

1 Q So it's a fairly long commute, right?

8 A Maybe.

9 Q Yeah.

10 So | think you used the word "probable" in your plan
11 when you were talking about Table 3, having to do with future
12 surgeries, that probable.

13 That doesn't sound like certainty

14 A Probable is more [ikely than not

15 Q But that's not your personal opinion &s we once Said
16 before, you're not a surgeon of any type, correct?

17 A Right. These are recommendations by her treating

18 physicians,

19 Q And two of whom are not in court or not coming to
20 court.
21 We made that clear before, right?
22 A Sure.
23 Q So | can't ask you hypotheticals, assume Dr. So-and-so
24 testified that because they're not coming, correct?
25 A Correct.
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1 This is based off of what they mentioned in their
2 reports.
3 Q Well, now did you charge a separate fee for the

4 preparation of this life care plan in addition to your testimony

5 fee?

b A Yes.

] Q How much did you charge for the preparation of this
8 life care plan?

9 A 4500.
10 Q 4,5007
11 A Yes.
12 MS. KLAUM: Thank you.
13 THE COURT: Any redirect?
14 MR. RYBAK: Just a couple of questions, Your
15 Honor. Thank you.

16 REDIRECT EXAMINATION

17 BY MR. RYBAK:

18 Q Dr. Shah, when you treat the patient, you consult with
19 surgeons, whether or not your patients should get certain

20 surgeries, correct?

21 A Yes, reqularly.

22 Q And s that only spine surgeries or other surgeries as
23 well?

24 A Other surgeries as well

25 So joints, shoulders, knees, hips, as well as the
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1 spine.

2 THE COURT: Okay. Thank you.

3 |'s there any recross?

4 MS. KLAUM:  Yes

5 RECROSS- EXAMI NATI ON

b BY MS. KLAUM;

] Q Just to be clear, though, Doctor, | mean, in this

8 case, as we went through before, you didn't pick up the phone
9 and call any of the plaintiff's surgeons in this case, right?
10 A No, | did not.
11 MS. KLAUM: Thank you
12 THE COURT: In re redirect?

13 MR. RYBAK: No, Your Honor. Thank you.

14 THE COURT:. Thank you, Doctor. You may step

15 down.

16 We don't have any other witnesses for today

17 correct?

18 MR. RYBAK: No, Your Honor

19 THE COURT: Okay. Members of the jury, that's
20 all the testimony we have for today. Tomorrow we will be
21 down and not working due to a scheduling issue. We will be
22 back on Friday morning, that is December 6th at 9:30 a.m
23 And just remember not to discuss the case with anyone or
24 amongst yourselves.
25 Thank you for your service today, and we'll see




FTLED: BRONX COUNTY CLERK 1271772024 U1:05 AW | NDEX NO. 22128/2019¢

NYSCEF DOC. NO. 238 RECEIVED NYSCEF: 12/12/2024
Proceeding
361
1 you all on Friday.
2 THE COURT OFFICER: All rise. Jury existing.
3 (Whereupon, the jury exists the courtroom )
4 THE COURT: I's there anything that anyone needs
5 to place on the record?
b MS. KLAUM:  Your HKonor, I'mstill working on it.
1 Dr. Rosner, | don't know if he had wnat | had with that
8 terrible abdominal thing right before Thanksgiving., He
9 wound up being in the hospital for a few days. He's our
10 neurosurgeon. So he's getting out of the hospital today.
11 So we were originally calling himfor the 10th. His office
12 has asked if we could put himon the 12th, perhaps, which
13 would work because we don't expect our life care expert
14 who's coming that day in the morning to take very long. It
15 woul d be very brief. That's the latest on this.
16 THE COURT: So we're down tomorrow. We're back
17 on trial on Friday, December 6th.
18 What's happening Monday, December 9th? Nothing?
19 MS. KLAUM: December 9th we have the FDNY EMT on
20 in the morning, and we have Dr. Katzman, our radiologist.
21 THE COURT: In the afternoon?
22 MS. KLAUM: Right after the EMT, right. | mean,
23 it could take a while, the radiologist, yes.
24 So it was Tuesday, originally. And Dr. Rosner.
25 Dr. Rosner is going to take some time. But given what just
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1 occurred, his office has asked for the 12th instead.
2 THE COURT: Are there any other witnesses you can
3 call on Tuesday, December 10th?
4 MS. KLAUM: Well, Mr. Anderson, we are going to
5 recall himbriefly. Mr. Spano is going to do that.
b THE COURT: All right. So we can do that on
] December 10th, right?
8 MS. KLAUM: Most |ikely, yes.
9 THE COURT: And December 1lth, plaintiffs are
10 calling Persich, correct?
11 MR. RYBAK: Correct.
12 THE COURT: And this Dr. Rosner can testify on
13 December 12th, correct?
14 MS. KLAUM: Right, Your Honor. After Provder,
15 our ife care expert, which will be quite brief,
16 THE COURT: And what are the other witnesses that
17 you're calling.
18 MS. KLAUM: Hold on. Wait.
19 So this is the latest. Dr. Rosner is having his
20 gallbladder removed Monday, but his office still thinks he
21 should be available on Friday the 127
22 THE COURT:. Friday is the 13th,
23 MS. KLAUM: | mean, Thursday. Thursday the 12th.
24 THE COURT: Thursday the 12th. Okay. That's the
25 plan for now.
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1 What about Friday the 13th?
2 MS. KLAUM: 1 don't think ["I[ have any other
3 witnesses, Your Honor,
4 THE COURT: That's all the witnesses you're
5 calling?
b MS. KLAUM:  Yes.
1 THE COURT: I'm not suggesting you should be
8 calling anyone else. I'mjust trying to get a picture of
9 what's happening here.
10 And this Friday, December 6 is Dr. Gallina?
11 MS. KLAUM:  Yes.
12 THE COURT: And then after you call Dr. Persich,
13 do you intend on resting?
14 MR. RYBAK: Yes.
15 THE COURT: So it sounds [ike if everything goes
16 perfectly, we should be done on December 12th.
17 MR. RYBAK: With witnesses.
18 THE COURT: With witnesses, right?
19 MS. KLAUM: Hopefully, yes.
20 THE COURT:. Okay. So | would think by either
21 Monday or Tuesday next week, you should be giving me some
22 proposed jury charges and proposed verdict sheet.
23 And then we'll have a charge conference next
24 week, and then maybe even -- we'll see how it goes, but
25 possibly giving this to the jury on Friday the 13th or




FTLED: BRONX COUNTY CLERK 1271772024 U1:05 AW | NDEX NO. 22128/2019¢

NYSCEF DOC. NO. 238 RECEIVED NYSCEF: 12/12/2024
Proceeding
364

1 Monday the 16th, depending on how everything goes.
2 Are there any medical records that we can work on
3 now that could be stiped into evidence?
4 MR. RYBAK: Judge, | would -- but | just got a
5 text and | have a family emergency | have to attend to. So
b | mean, this can be done at any point. You know, it's
1 going to take us a nalf an hour.
8 THE COURT: What ['mtrying to avoid, as |'msure
9 you could tell by the tone of my e-mail to everyone
10 yesterday afternoon, | can't have the jury just sitting
11 around as much as they've been sitting around so far.
12 So whatever needs to be done, recdactions or
13 things on consent that can be admitted into evidence needs
14 to be done when the jury is not just sitting here waiting.
15 MR. LEITER: May | ask, Your Honor, since we have
16 this afternoon and tomorrow, we're back on Friday, is it --
17 they just send me -- if they identify what items fromthe
18 subpoenaed records they're looking to put in, we have
19 scanned copies that | can then work off of the version that
20 was scanned that | know is what actually came in, and then
21 | can respond to you and say, of that document either |
22 have an issue with the entirety of it, or these are the
23 pages that | think come in and these are the pages from
24 somebody else that don't come in.
25 THE COURT: 1"l let you all work on scheduling
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1 on that. And you'll bring whatever Issues there are to my
2 attention. But you can either do it this afternoon, or the
3 courtroom will be available tomorrow.
4 But it sounds [ike it may take more than an half
5 hour.
b MR. LEITER: Yeah. And we have scanned coples.
1 We don't have to be in person,
8 THE COURT: So figqure out when you want to meet,
9 work that out, and then you'll bring whatever issues you
10 have to my attention,
11 By the time we return on Friday, December 6th,
12 I"d Iike whatever 15 in agreement to be agreed upon so we
13 can mark them admit themin evidence. [f there's issues
14 with other records, we can address that at that time.
15 MR. LEITER: Yes.
16 THE COURT: I's there anything else anyone would
17 like to address on the record?
18 Any questions?
19 MS. KLAUM: Your Honor, if we were to come in
20 person tomorrow, is the courtroom available?
21 THE COURT: There courtroom is available.
22 There's nothing on the calendar tomorrow,
23 MR. RYBAK: Teresa, what time?
24 MS. KLAUM: You tell me.
25 MR. RYBAK: Ten.
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1 MS. KLAUM: Okay.
2 THE COURT: The courtroom's available. Work out
3 amongst yourself whatever time is amenable to everybody,
4 And then we'll return on Friday, December & at 9:30 a. m
5 |"m compelled to ask this, although I probably
b know the answer. Has there been any further settlement
1 negotiations or additional offer or reduced demand,
8 anything that | can be made aware of that | might be able
9 to facilitate the [ife settlement?
10 MR. RYBAK: | received a call from Mr. Leiter
11 yesterday. They offered, | guess, a firmand final offer
12 of 500,000, which was rejected by my client for now.
13 THE COURT: All right. That's the final offer?
14 MR. LEITER: That's what |'m taold.
15 THE COURT: Okay. See everybody on Friday at
16 9:30 a.m
17 MR. RYBAK: Thank you.
18 THE JURY: Thank you.
19 (Whereupon, Court is recessed and the case Is§
20 adjourned to Friday, December 6, 2024,
21
22
23
24
25
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