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LOPES v. COUNTY OF SUFFOLK, et al. 3

(Whereupon, the following excerpt was taken from
the complete minutes of the above-mentioned proceedings.)

(Time noted: 10:56 A.M.)

COURT OFFICER: All rise, Jury entering.

THE COURT: All rise, please.

(Whereupon, the Jury entered the courtroom.)

THE COURT: All Jurors are present. Does Counsel
waive the roll call?

MR. THOMAS: So waived.

MR. GRILLO: So waived.

MR. PUZO: So waived.

THE COURT: Let's let the Jury settle in. Gallery
may be seated. Counsel may be seated.

Welcome back, Ladies and Gentlemen. We've now
reached that portion of the trial where Counsel will present
to you their closing arguments or summations. Mr. Puzo will
sum up first followed by Mr. Grillo and then followed by
Mr. Thomas.

Depending upon the timing, we may take breaks
between the presentations. We may or may not fit this in
before lunch.

After summations are complete, I will then give you
my final charge on the law. You will then retire for the
purpose of conducting your deliberations.

That having been said, Mr. Puzo.
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SUMMATION - PUZO 4

MR. PUZO: Thank you.

Judge, do we need to stay by the lectern or no?

THE COURT: With respect to that, sir, in the woxrds
of Southwest Airlines, you are free to move about the
courtroom.

MR. PUZO: Thank you.

Good morning, Ladies and Gentlemen of the Jury.
Good morning, Your Honor, Counsel and I see Mr. Lopes 1is
present today.

Now, you've heard testimony from a lot of doctors,
you've heard a lot of arguments from Counsel, a lot of
questions, right? But we had some -- and you see we did
have disagreements and opinions from the doctors, there's
disagreements with regard to the arguments and the
questions, so you're going to be asked to put this
altogether. You're finally going to be able to speak to
each other and get each other's opinions, get each other's
thoughts about what you heard here.

This is my opportunity to give you what I think the
evidence showed, what I think the witnesses showed and just
some things for you to consider and just some things to
point out.

First thing I want to point out to you is that
unlike during the examination of the witnesses where one

attorney would ask questions, then the other, then you sort
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SUMMATION - PUZO 5

of go back and forth until you're done, in summations, I
have only one opportunity to speak to you. If some other
attorney says something that I may want to address, I don't
have that opportunity, so I'm going to try to cover
everything in the event of that. Okay?

Listen, we should take a step back. You've heard
a lot. Let's take a step back. You are jurors. You are
here not as attorneys, lawyers, or doctors. It's a jury of
everyone's peers. Use your common sense, use logic.

So let's step back from all of this and see what
happened. And you've heard testimony about this. We have
Mr. Lopes who fell, right? He fell from a scaffold at a job
site into the water, or into a tarp on the water.

What happens next? There's all sorts of workers
around. It wasn't the type of event where everyone came
rushing to him. Mr. Lopes testified that an apprentice,
whose name he couldn't remember, came to assist him.

So Mr. Lopes is in the water. The barge is five or
six feet high. He's about six feet tall. The barge is up
here (indicating). He's able to get up on the barge with
the assistance of the apprentice.

And what happens next? Does an ambulance come
screeching to the accident scene? Does Mr. Lopes
immediately tell his employer? Does he fill out an accident

report? Mr. Lopes has been a union worker on job sites for
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SUMMATION - PUZO 6

15 years at this point. He's well aware of the protocol
that if someone is injured on the job site, they fill out an
accident report. They tell their employer. They let
everyone know what's going on.

Mr. Lopes didn't think he was hurt; that he was
okay. He thought he was okay. So what does he do? He
takes a breath, rests a bit, goes back to work. Okay?

After a couple of hours he realizes, you know what? I
better go home.

At that point he tells his foreman he's going home.
He drives two hours back up to Yonkers. He doesn't stop at
a hospital, he doesn't go to a walk-in clinic, doesn't call
his doctor to go see him. He goes home to rest.

Now, when is the first time that he seeks medical
treatment that we have documentation for?

Now, in this lawsuit, Plaintiff's provided, is
required to give the Defendants all of his medical records
from treatment from this accident and any prior similar
injuries. He's required to do that. First documentation we
have of his medical treatment is a week later.

So we have a claim here where Plaintiff's Counsel,
as he told you, he's going to ask you for a lot of money and
also give you a figure and we have all this going on, but
take a step back and let's see -- this is what happened.

This is the case. This is what happened. He seeks
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SUMMATION - PUZO 7

treatment a week later on October 17th.

Now, we have some testimony from the Plaintiff that
the next day he went to go see a Dr. Chang who's a
chiropractor. Okay? Another indication he doesn't get an

ambulance, doesn't go to a walk-in clinic, doesn't go to a

hospital. He figures go see a chiropractor. Okay?
And what does he say the chiropractor does. He
says the chiropractor says, I can't treat you. I need you

to make a claim. A claim? Get an accident report.

Is that your experience? You go to a walk-in
clinic or a hospital, you tell them you're injured on-site,
they say, sorry, come back some other day after you make a
claim. They treat you if there is an acute, traumatic issue
that you're having a problem with. Did not happen here. I
ask you to consider that. Okay?

He sees Dr. Shein. And who is Dr. Shein? Did we
hear from Dr. Shein? Did Dr. Shein testify? Did the
Plaintiffs bring in Dr. Shein to testify? No.

Dr. Shein is the same doctor who treated the
Plaintiff six months before, in March of the same year, for
back complaints. He was out of work from back complaints at
that time. The records say he had three to four years of
issues with his back.

So this is what we're dealing with in this case and

I ask you to consider it.
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SUMMATION - PUZO 38

He starts conservative treatment. I think I
mentioned this in my opening statement. He has some
physical therapy, he's sent to Dr. Hausknecht and four or
five months, six months of conservative treatment until he
sees Dr. Merola in February of 2018 and he starts a lawsuit
in March of 2018. Then things seem to change with regard to
the medical records.

And by the way, the surgery was two years after the
accident. And what can we say about his back condition at
that time? What do we know, and what's something else
that's not disputed.

Mr. Lopes had two things going on with his back
before this incident ever occurred. And we talked about it.
He had wear and tear on his back, spondylolisthesis, and the
doctors talked to you about that and that was in the medical
records, in the films, in the X rays and the MRIs. That's
something that was prior to anything happening here. And
that's likely what he was treating for prior to the
accident, why he was out of work prior to the accident.
That's why he had back issues.

There's a second thing that they talked about as a
pars defect or spondylolisthesis. And that's the slippage.
Right? We went through that in detail where at L5/S1 he had
a congenital condition where at L5/S1, the disc was a little

forward. The doctors talked about that and that's something
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SUMMATION - PUZO 9

he's had his whole life.

And the doctors, Dr. Rothman in particular, showed
you an X ray from 2015 which showed this. Even Plaintiff's
doctors admit that this existed. And then Dr. Rothman
compared the X ray from 2015 to the one taken just after the
accident. And he said, it's the same. Wasn't aggravated,
wasn't exacerbated. This slipped disc or pars defect was
the same.

Now, we asked the Plaintiff and we asked
Dr. Merola, listen, this surgery you had, is that because of
this congenital problem you had? And this is Mr. Lopes'
testimony, I'm going to read it to you, on the stand here.

I'm on page 940, on line 21, to Mr. Lopes.

"Did Dr. Merola ever tell you —-- "

THE COURT: Preface it with question.

MR. PUZO: Sorry. 940, line 2.

"Question: Did Dr. Merola ever tell you that he
was performing surgery to correct a preexisting pars defect
in your back?"

The answer is on line one.

"Answer: Yes."

Yes. That's what the surgery's about. Surgery was
about his preexisting, congenital condition.

Let's talk about something you knew before you were

ever jurors on this case. Doctors make a lot of money.
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SUMMATION - PUZO 10

These doctors came in here and charged 6,500 for the day,
$10,000 for the day, not even including the reports they did
a few years ago for a couple thousand dollars. Plaintiffs
attorneys too by the way. They charge for their time in
here today. Similar amount. Plaintiffs attorneys also were
treaters, as was brought out, and of course they got paid
for their services back then.

The psychologist, Dr. Da Silva, testified that
Mr. Lopes had over a hundred treatments and I think her
testimony that was about $200 a visit. That's $20,000 right
there. All these doctors get paid money for their time and
they got paid here. On both sides.

Defendants don't have the ability to send Mr. Lopes
to the doctor while we're picking a jury so that he can
update their report. Not permitted.

And we talked about in jury selection that if
someone was making a claim against anyone, you or anyone
else, and they were demanding a lot of money and you had an
issue about that, you'd want to be defended. You'd want to
hire a lawyer, you'd want them to do what they could do to
to defend that claim and that's what we did. That's what
the Defendants did in this case.

Now, there were also things that were brought up
with regard to attorney's recommendations with regard to

numbers, and I may have alluded to it during opening
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SUMMATION - PUZO 11

statements. What attorneys say is not evidence. What the
attorneys recommend you can either disregard or accept.
You're selected here for you to decide that, not to follow
what one of us says. And that goes for me, that goes for
Mr. Thomas, it goes for Mr. Grillo. You decide based on the
entire body of evidence that you've heard, your impressions
with regard to the credibility of the witnesses, whether the
witness has an interest in the outcome of the case.

Does the Plaintiff have an interest in the outcome?
He does. We know what we're here for. Okay? And to the
extent that you find the testimony not credible on that
basis, discount it.

I think I made my impressions felt during my
opening statement with regard to the numbers thrown around.
I won't go through that again.

So let's get down to what you're doing here, and
you're probably asking yourself how is this going to work
out. What exactly are we supposed to do and how.

Well, you're going to be given a verdict sheet, a
piece of paper with a series of questions on it that you're
going to answer. These questions will be basically broken
down into two categories and they deal with, to the extent,
if any, whether Mr. Lopes is entitled to compensation and
certain categories for it.

So there's two main categories. Past and future.
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SUMMATION - PUZO 12

The past deals with from the date of the accident, October
10th, 2017, to today. And you're going to be asked what
medical expenses did he incur. That's only half of it.

What medical expenses did he incur that are causally related
to the injury he actually sustained from this accident
rather than something else.

Question number two: What wages did he lose for
not working for the last seven years.

And again, the second part of that question is
could he not work because of injuries from this accident or
something else.

Third question: What was his pain and suffering
from October 10th, 2017 until today?

Is he still suffering? Did he have a few months of
treatment and then, like in the past, he was okay, and then
they decided to treat this other issue? Those are the
questions you need to ask yourself.

And listen, we mentioned to you in openings and at
jury selection, he fell from a height. He fell, and it's
the Defendant's fault under the law and we're not running
away from that.

What he's entitled to is something similar to where
he has had other issues with his back, three, four months of
treatment, three, four months of wages, three, four months

of pain and suffering.

bs




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SUMMATION - PUZO 13

Now, with regard to his wages, there's testimony he
was making $50 an hour. He worked approximately a thousand
hours a year. That's all in the testimony that you can
review at your leisure. He also is entitled to some
additional other benefits associated with his job. You can
take that into consideration as well. You add all these
numbers up, it's less than six figures. Okay?

Here's the second part of the question you're going
to be asked and that's the future. What damages is
Mr. Lopes entitled to from tomorrow until his expected life
expectancy, and you'll be given numbers on that, what the
tables say, and his expected work life expectancy. So
roughly eight years of additional work; 22 or 23 years of
life.

So the first question is medical expenses: Future
medical expenses. Is he entitled to collect for the cost of
future medical expenses for the rest of his life.

And you heard Dr. Merola said he's going to need
various modalities of treatment for the rest of his life
which Defendants dispute, as I think I've made clear
already. ©Not to mention the fact he hasn't had this type of
treatment in the last four or five years, yet he's gone back
to the doctor so they can come in here and testify. He has
not been actively treating on a regular basis.

It's our position that he is not entitled to
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SUMMATION - PUZO 14

collect for any future medical expenses that can be causally
related to this fall from the bridge. Okay?

Future medical expenses -- I'm sorry. Future lost
wages. So you can expect that he would, if nothing else, if
all things were created equal, he would work another eight
years, perhaps. Maybe.

By the way, you're not bound by any of these years.
You decide. 1It's provided to you as a reference.

So listen, Mr. Lopes hasn't worked and he's
claiming he's not going to go back to work. You have to
decide if that is credible based on all the evidence you
have heard and seen.

There's been testimony he can go back to work at
the same job. Maybe more importantly, the vocational
rehabilitation expert here, Plaintiff can go back to work
earning the same amount or more in a similar job that he is
capable of doing.

Plaintiff hasn't even looked for work. What's that
tell you? He got up here on the stand and he said to you,
I'm broken up. Why am I broken up? Part of the reason is I
can't go back to work and see the people I worked with and I
can't -- a man has to work, he said. That's what he said.

So what has he done to look for any kind of work in
the last seven years? Nothing. Nothing. Because his

motivation is other than going back to work. He has
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SUMMATION - PUZO 15

motivations in this lawsuit with regard to money he wants to
collect from this lawsuit. That's the only reason he hasn't
gone back to work.

Listen, the surveillance video, you know what?
That's exchanged. 1It's not like a surprise. Plaintiffs had
that for years. You can make the determination based on the
way he walked around, what he did. And even the doctor
said, listen, one of the things we look at in our
assessment, we look at the way he walks up and down the
office and if there's some problem with his gait or if he's
walking freely.

You can make some determination on that. And I
think you can make a determination based on the evidence and
looking at Mr. Lopes that he can go back to work. He is not
entitled to any future lost wages.

Similarly, with regard to future pain and
suffering, anything he had from this accident is long since
resolved. He's not entitled to that.

What he's entitled to is fair, Jjust, adequate,
reasonable compensation from this accident and that's what
he should get. What that is, that number, is vastly
different from what I am suggesting and what else you're
going to hear.

So please take that all into consideration. You're

going to hear many more details about all the testimony from
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SUMMATION - GRILILO 16

the other attorneys. I thank you on behalf of the County of
Suffolk. I thank you for your time, your attention and your
consideration. Thank you.

THE COURT: Thank you, Mr. Puzo. Give you a moment
to settle in.

Mr. Grillo.

MR. GRILLO: Thank you, Your Honor.

Good morning. May it please the Court.

THE COURT: Good morning, sir.

MR. GRILLO: Counsel, Mr. Lopes, Mr. Hough, Ladies
and Gentlemen, good morning.

I don't mean to get too close, but I'm going to put
this here if that's okay with everybody. Okay?

First and foremost, on behalf of my client, Peter
Hough of Gibson Cushman, I want to thank you sincerely for
the time and the attention that you've given this case.

We've commented multiple times with His Honor, with
the other lawyers, about your attentiveness and your
willingness to sit here. This is not easy. 1It's not an
easy case. It's not easy to be here since October 28th, day
in, day out, time away from your family, time away from your
normal jobs, but we remain in debt to you for that.

But it doesn't matter if you're from Shirley, it
doesn't matter if you're from Smithtown, it doesn't matter

if you're from East Islip. It doesn't matter if you work in
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SUMMATION - GRILILO 17

a kitchen, it doesn't matter if you're working in the ER, it
doesn't matter if you work in the school. We take with us
our life experiences into a case like this. We're all human
beings, and what we do with that weighs heavily on the
outcome of this case, it weighs heavily on not just the
lawyers, but more important, Mr. Lopes, and my client,

Mr. Hough.

The same way Mr. Lopes has been waiting for his day
in court, rest assure, so has Gibson Cushman. We've told
you from the beginning we're at fault for the accident, but
we're waiting for our day in court and this is my last
chance to really address with you what this case is really
about.

Initially you can look at this case as being really
a series of agreements and disagreements. Nobody's
disputing -- I told you this from hello back on October
28th. Nobody's disputing the fact that Mr. Lopes had an
accident under a bridge in Westhampton on October 10th of
2017. DNobody's ever said that.

What we're disputing is the nature and the extent
of not just the accident, but his claims and what he did
after. So that's one of the agreements and disagreements.

In addition, there's no dispute at all about the
fact that as the general contractor, this is our job site.

He wasn't working —-- he worked for H & L Painting. He was a
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SUMMATION - GRILILO 18

subcontractor of his employer, but as the general

contractor, under the law, we're at fault. We're not
running away from that. That's why we're here defending the
case.

But what we disagree on, aside from the nature and
the extent of the injuries, we disagree with the choices
that Mr. Lopes made after this accident. Mr. Lopes and his
doctors decided to give him surgery. I submit to you,
Ladies and Gentlemen, nothing from this incident contributed
to any injury that he had surgery for.

You just heard Mr. Puzo talk about the fact that
Mr. Lopes himself testified, when I questioned him, did
Dr. Merola tell you he conducted the surgery, performed the
surgery to correct a preexisting condition in your back.
Yes. So, Ladies and Gentlemen, this whole idea that this
surgery somehow was related to this accident, it doesn't
hold water.

In addition, this idea that Mr. Lopes, because of
his injuries, has now stopped working, and you remember his
testimony. You remember him breaking down twice, crying.
You remember we had to stop the proceedings out of respect
to Mr. Lopes. We took a break on his Direct Examination.

But pay close attention to one thing. Do you
remember when Mr. Gilbert was questioning him and he broke

down? Do you remember when I gquestioned him, and he sat up
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there for about four and a half hours and he was locked in?
No break, no crying. He listened to every one of my
questions. He answered them intently and with a purpose.
And the purpose ultimately is to try to convince you that
somehow he's emotionally hurt, he's depressed, he's got
anxiety because of this accident.

Again, he's decided to have surgery, he's decided
not to go back to work, and as Mr. Puzo just told you, he's
decided not to even try to look for work. Those are his
choices. Again, we're responsible, but we're not
responsible for those choices.

And again, there's something else we agree on. I

told from you day one, the man suffered injury in the

accident. He had an injury. Did he have an injury that
aggravated a preexisting condition? ©No. Did he have an
injury -- and you heard the doctors. Did he have an injury

that would have resolved, should have resolved within about
four, five weeks? Yes. That's why we're here.

But from the beginning of this case, you know what
it's about. I want a lot of money. I'm going to ask you

for a lot of money. Well, guess what? He's not entitled to

it. Not for this case. Not for this accident.
One of the reasons -- and I didn't mean to lose my
temper. I think one of the reasons that we feel so strongly

about this and why we disagree so much with their claims is
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the nature of the accident and what happened. Yes, it's an
unwitnessed accident. All of these workers, all of these
people who Mr. Lopes refers to as his family, he didn't call
one person on the job site that day. He could have called
his employer H & L, say hey, I need somebody to come down
and verify the fact that I filled out an accident report. I
need someone to come down and say that there was an
accident. Nobody. This is an unwitnessed accident. All
the facts come from one person who's the only interested
witness in this case.

But there's something extremely important that
happened yesterday that you didn't hear yet. If you
remember, when I got up yesterday and His Honor had asked me
are you ready to rest now? 1 said, based on the discussion,
yes, I'm ready to rest.

Yesterday -- and I'll show you -- if I may, Your
Honor, I just want to walk over.

THE COURT: No problem.

MR. GRILLO: Ladies and Gentlemen, this is
Plaintiff's 24. This is the bridge in question; the
Westhampton Beach Lane Bridge. When Mr. Lopes testified
last Friday, you remember, with painstakingly detail,

Mr. Gilbert was questioning him and he said, I was working
on a barge. The barge was five to six feet above the water

surface. Then I was standing on scaffolding twelve feet on
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top of the barge, and I'm six feet tall.

So if you do the math, five to six plus 12 gets you
to 17 or 18 feet. Six feet on top of that, you're at 22 to
23 feet. But yesterday -- the big question I've always had,
has anybody measured this bridge? Wouldn't you want to
know, if this guy's saying he fell 20 feet, at least
wouldn't you want to know the height of the bridge? Because
remember, he said he was working under the bridge in a
containment area. He was sandblasting, with a high-pressure
sandblasting hose, the beams under the bridge.

Ladies and Gentlemen, yesterday we had a
stipulation and His Honor's going to tell you what it was
when he charges you. There is additional photos to put in.
Close-ups. This is the undercarriage of the bridge put in
evidence as a Court Exhibit yesterday (indicating). But
here's the big question, here's the big issue. That bridge,
remember, Mr. Lopes said he was —-- his head was 23 feet
above the water's surface. Ladies and Gentlemen, that
bridge opening is 14 feet above the water.

In addition, His Honor will tell you, because he's
taken judicial notice of this, that the road surface is 18
feet above the water. So think about this as a concept.

Mr. Lopes comes in. He wants you to believe his head's 23
feet above the water and that he fell 20 feet.

Ladies and Gentlemen, if he was 18 feet above the
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water, he'd be standing on the bridge. He would not be
under it. It's an entire case built on the testimony of a
falsity and a falsity given by the only interested person in
this case, Mr. Lopes. I submit to you, Ladies and
Gentlemen, it's not worthy of belief. They want this guy as
high in the sky as possible.

They went to the extent to also testify -- have him
testify that the tarps that he fell in were three feet below
the water to try to extend it even further. So now instead
of 23 feet, now it's 26 feet when you know the photos don't
lie. 14 feet from the bridge opening to the water. The
maximum amount is 18 feet and that's from the roadway. And
His Honor will tell you those are the facts.

In addition to the fact that he hasn't been
truthful with you about how the accident happened and that
the heights were wrong, what about the fact of what he did
after the accident. This guy who fell purportedly 23 feet,
and as he said for the first time in court, I fell in some
tarps, there was a bunch of hard sand, it felt like
concrete.

Ladies and Gentlemen, look out the window. Well,
the shades are down, but look out the window. You fall 23
feet onto concrete, you think you're going to get up? I
submit to you, you're probably paralyzed or worse.

It doesn't make any sense factually. It's a
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factual impossibility. Yet they want their entire case to
rest on facts that just can't happen.

Excuse me, Your Honor. My mouth's getting dry.
just want to get my water.

Sorry folks. 1I'll be right back.

THE COURT: No problem.

MR. GRILLO: Sorry.

So this person who purportedly sustained this
devastating injury that was an aggravation of his prior

condition, he gets up, he gets some air for about 45

23

I

minutes, then he goes back in and vacuums for two and a half

hours.

As Mr. Puzo said, this guy's been a union worker

for 15 years, and what does he say? Oh, I did it because I

was afraid I was going to lose my job. Makes no sense.
The fact that he, with this injury -- remember,
they're trying to also say he's got a brain injury. This
fallacy about somehow striking his head on a beam; what
beam? If the beams are above his head, what is he hitting
The idea that they want you to believe that he sustained a
brain injury, which Dr. Hausknecht had the gall to come in

and says, yes, it's still going on seven years later. You

?

didn't see any surveillance. He hasn't treated Mr. Lopes in

over a year. And he's never really treated him. If you

look at his last report from May 6th of 2024, you'll see
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that Dr. Hausknecht, the quote/unquote treater, says he
should follow-up with his treating doctors. Because he's
not a treating doctor. We'll get to him in a minute.

Mr. Puzo pointed out, no ambulance called. As the
doctors have all said, no loss of consciousness. Mr. Lopes
himself said he didn't lose consciousness. Said he felt
dizzy.

And then the whole idea that this man doesn't have
medical treatment, this guy who falls 23 feet onto what he
salid was concrete has no medical treatment for a week. A
week. He drives back and forth to Westhampton twice. No
treatment? No stopping in an emergency room, hey, you know,
I just fell 23 feet. We know he didn't based on the height
of that bridge.

And you know he had a history of back problems, and
as Mr. Puzo pointed out, it's something important, the
Plaintiff's attorney are under an obligation to give
records. I submit to you, Ladies and Gentlemen, when this
case started, the only record we have from Dr. Shein was an
October 17, 2017 report. That's the only record that was
produced.

We subpoenaed Dr. Shein's records. They're in
evidence as Defendant's Exhibit A.

If I may, Your Honor?

THE COURT: Please.
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MR. GRILLO: These were records of Dr. Shein that
we, we, the Defendants, secured. These weren't produced by
the Plaintiff. What do you have here? And you're free to
look at them. They're in evidence.

October 7th, 2015. This is two years before the
accident. 46-year-old male who comes in complaining of
lower back pain radiating down his lower left extremity with
associated paraesthesia. These are for you to see.

Then another one, March 1st of 2017, six months
before the accident. Martha Castro has been assessing him
as having impingement syndrome with spondylosis of his
lumbar spine. The reason he is not working is because of
his low back and shoulder problem.

These are records, Ladies and Gentlemen, about his
past medical history that were not produced. We had to get
them. Why? Because they don't want you to know about this.

Now, what happens after this accident? What
happens after he finally does see Dr. Shein? And as
Mr. Puzo rightfully pointed out, he wanted to make a claim.
Mr. Lopes told you that himself. He planned on making a
claim. What does that mean? I'm going to bring a lawsuit.
I'm going to make a claim.

And instead of getting treatment in that one week,
he put off any medical treatment to make sure he could make

a claim first. And what does he do? He goes to Dr. Shein,
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he says, I want to make a claim.

And what does Dr. Shein say? I submit to you, he
says, hey, not my game. I don't do this, but I know a guy
who does. You have should go see Dr. Hausknecht. And he
refers him to Dr. Hausknecht and at that point, it's game
on, Ladies and Gentlemen. Now he's got a claim that he
wants to make and he's got just the person to quarterback
his claim; Dr. Hausknecht.

Of all the doctors in the metropolitan area, of all
the doctors in New York City, he goes to Aric Hausknecht, a
guy who's testified 150 times, but, most importantly, a guy
with at least a 25-year relationship with the law firm of
Sacks and Sacks. 25 years. Remember I questioned him at
length; do you know this guy, do you know that guy? I'm not
going to go over the names again. He knew every lawyer at
Sacks and Sacks. He had testified for them. This is when
the case really ramps up once Dr. Hausknecht gets his hands
on it.

And so the conservative treatment with Dr. Shein,
remember three or four years, he gave him some injections,
he gave him physical therapy. That's out the window. Now
Mr. Lopes, with his lawyers, with his claim, he's off to the
races. And if you look at the treatment from the moment
Dr. Hausknecht took over this case, it's abundantly clear

what's going on here.
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And if I'm losing my temper, I really don't mean
to. I'm not trying to, but it's, I admit, some adrenaline,
all right? I just want to let you know that I'm trying to
give you the facts from our perspective.

What does Hausknecht do? Well, he calls
Dr. Merola. Of all the doctors in New York City, of all the
doctors in the metropolitan area, Andrew Merola in Brooklyn,
an orthopedic surgeon, who I told you at the beginning of
this case was a prolific surgeon who does 250 of these
surgeries every year at $128,000 a clip. Do the math,
Ladies and Gentlemen. You think this guy's a treater? I
submit to you he's a mercenary. He's not a treater.

Once Hausknecht's on board, once Merola's on board,
what do we know? On March 16th of 2018, Sacks and Sacks
files this lawsuit. They've got their neurologist on board,
they've got their orthopedic surgeon on board, and on the
case goes.

Do you remember when Dr. Hausknecht talked about
the shearing of axons and he gave this example about a tree
and the branches of the tree and blowing in the wind and
going back and forth? I want you to think of Dr. Hausknecht
as the tree of this litigation. Okay? He's the tree that
everything flowed through. He referred him to Dr. Merola,
he referred Mr. Lopes to Dr. Da Silva, he referred Mr. Lopes

to a pain management treater, he referred him to a
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psychiatrist and the list goes on and on.

But if you think about it, Ladies and Gentlemen,
Dr. Hausknecht is not his treater. Dr. Hausknecht has not
provided him any medication. There are other doctors who
are purportedly treating him. Where are they? I tell you
what. They didn't come to court.

And I want to talk about the other witness who they
did produce, Dr. Da Silva, for a moment. Dr. Da Silva came
in and what did she say?

Well, she first saw Mr. Lopes, I believe it was
December 18th of 2018. That was the first and only time she
saw him. When was the next time she saw Mr. Lopes for his
alleged psychological depression, anxiety? When was that?
It was the first day of jury service; October 28th of 2024.

And how did she come to see Mr. Lopes? She got a
phone call from David Mayer of Sacks and Sacks who said,
hey, guess what, we're on trial. I need you to come
testify. She told you that.

What else did she do. She evaluated Mr. Lopes and
she evaluated him and gave him what she thought was a wvalid
veracity test because with any psychological claim, you want
to give a veracity test to see if the person is being
truthful. And what did she give him? She gave him the
M-FAST test, which you all know now, after hearing from

Dr. Erlanger, that's a test they give to people in criminal
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cases who are trying to plead insanity.

Mr. Lopes isn't trying to plead insanity. The
proper test, and she conceded, Dr. Da Silva, she conceded,
that the proper test was the SIMS test. I submit to you she
gave him the M-FAST test because she knew he would pass it,
but that he would fail the wveracity test on the SIMS.

That's our position. But most importantly, over a hundred
visits, she never gave him a veracity test.

Wouldn't it make sense that if somebody -- if you
were testing somebody's truthfulness, you give him the test
before you had him come see you a hundred times. Instead,
to kind of dress this up, she gives him a veracity test in
October of 2024.

And by the way, the last time he had any treatment
with Dr. Da Silva's practice? April of 2021. Three years
no psychological treatment, no visits.

She tried to wash her hands of it. She said, oh,
he's not my patient. All these visits were with Dr. Rakipi.
Well, where's Dr. Rakipi? Dr. Rakipi stopped treating him
in 2021.

Ladies and Gentlemen, you should be insulted by
this, I submit to you. You should be insulted by the fact
that Dr. Da Silva came here, gave him an examination the day
jury selection started and now is trying to come before you

and say he's got psychological problems, he needs treatment.
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Really?

Now, I want to talk about Dr. Merola a little bit.
As Mr. Thomas alluded to you, he's the guy who gquote/unquote
opened him up. He's the guy who's in the best position to
evaluate what his injuries are.

What do we know about Dr. Merola? What do we know
about Mr. Lopes and what he told Dr. Da Silva on his first
visit? I was nervous because the doctors wanted to operate
on my neck and spine on the first day he saw me.

I asked Dr. Merola. He denied it, as you could
imagine, but by the same token, there's no guestion this
prolific surgeon, yeah, he saw somebody, hey, you got a
preexisting condition here, I can slide in there, do some
surgery on it, another $128,000.

But Dr. Merola, do you have any bills? I don't
bring bills. Dr. Merola, do you have a questionnaire where
Mr. Lopes filled out what he was looking to do? Nothing.
He showed up, he had a piece of paper in his hand.

But most importantly, the thing about Dr. Merola --
if I may, Your Honor.

I'm not going to open these up, Ladies and
Gentlemen, but these are Dr. Merola's records, and if you
look at them, you will see that from the moment he saw
Mr. Lopes in 2018 until approximately May of 2022, four

years, Dr. Merola never ever —-- there were 15 visits in that
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time period, never ever said the surgery or the injuries

were causally related to the subject accident.

The only reason why —-- he gave us some argument, he
gave us some description or explanation. It doesn't hold
water. The only reason why he started putting in -- if you

look at the latter part of his records, there's 15 visits
from 2018 to 2022 where he doesn't mention any relation
between his surgery and the accident, the only reason why he
starts doing it in 2022 is because the case is coming up for
trial. ©Now he's got to be able to come into court and he's
going to be able to say, oh, the surgery I did was related.

So if you want to take a look at the records,
there's 15 visits from the day he sees him until April of
'22. No mention of any causal relationship.

So Dr. Merola also testified at length about his
25-year relationship with the Sacks and Sacks firm. He
testified and answered all my questions about all the

lawyers in Sacks and Sacks he's testified for. And again,

they're trying to put him out there as a treater. He's not
a treater. He's a surgeon. A surgeon who makes a lot of
money.

And of course Dr. Da Silva, who took Mr. Mayer's
phone call, was only too happy to oblige, come to court and
testify. But what's -- aside from the relationship with the

Sacks and Sacks firm, what's the one thing that they all
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have in common? And I asked them. Did you read Mr. Lopes
50 (h) hearing transcript? No. Did you read Mr. Lopes'
deposition transcript? No.

Three different doctors all come to this court, in
front of you, to make testimony, to give testimony that
somehow this accident of October 10th of 2017 was causally
related to his injuries. Yet they don't have the decency to
read what he said under oath about the accident? TI'll tell
you why they don't do it. Because if they don't read it,
they don't have to answer questions about it. They can draw
their own conclusions.

Think about these doctors and what they're willing
to do. Avoid sworn -- we've got plenty of testimony.
They've questioned all of the doctors produced by the
Defendants. They all read the transcripts. It's the only
normal thing to do, but obviously if you can say, hey, I
didn't read it, you don't have to answer questions about it.
And then the goal of trying to basically maneuver their way
around, they hurt themselves. They hurt their credibility
as health care providers and as doctors.

Lastly, I want to talk a little bit about Sara
Ford. Sara Ford was brought to you as an economist and she
came in and she extrapolated these large numbers, north of
two million dollars. But the thing that Sara Ford said,

which I think is most important, is she based all her
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numbers on a claim or on the premise that Mr. Lopes is
totally disabled.

Now, you've seen him. You've seen the
surveillance. He's not totally disabled. Has Ms. Ford said
he can go back to work? She wasn't asked to do that. She
was just asked to add up numbers.

Yet what do we know about her. She's a certified
rehabilitation counselor. She flew all the way up here from
Louisville, Kentucky. She could have evaluated Mr. Lopes.
She could have told you. That's her specialty, but they
didn't call her for that. They called her just to put up
numbers on a board.

I submit to you, Ladies and Gentlemen, you could
have brought in a mathematician to do that.

Her true value in this case they didn't utilize
because I submit to you, Ladies and Gentlemen, if she was
going to be true to her expertise, she would have told you,
beyond any doubt, that Mr. Lopes was completely capable of
working and would have jobs for him similar to what
Mr. Ramnauth did.

And lastly I just want to talk about Mr. Lopes. I
know we've been going at it a little bit. Look, Mr. Lopes
has testified, yes, through an interpreter. There's no
question he understands English. He's been in this country

over 24 years. And if you watch my Cross Examination of

bs




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SUMMATION - GRILILO 34

him -- one of the hardest things to do as a lawyer is to
cross—-examine somebody through an interpreter, or question
them through an interpreter, especially if they know the
language, if they know their English, because what he does
is while it's being translated, gives him time to formulate
a response.

And that's exactly what happened here. There was
not one question he answered directly. Throughout the
course of this litigation he gave three different versions
of the accident. There was I fell, I landed on the ground.
I fell, I landed on the barge. I fell, I landed on the
tarp. I fell, the tarp was three feet deeper in the water.
That's what he said here in court.

It's these types of varying factual recitations
that don't ring true. If you're telling the truth, you're
story's pure from day one to today. You don't have four
different versions. You don't come up with this concocted
story that somehow the tarp is three feet below the water.
What did he do after he fell and had this devastating fall.
Did he pull out a tape measure and go hey, I'm in the water,
I'm three feet under the surface? Come on.

That's another scenario to assist his case to try
to make that distance he fell as great as possible so that
you can have a claim for some type of traumatic injury which

I submit to you there's not.
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And probably one of the most important things His
Honor will tell you is that Mr. Lopes is the only witness
here who's a party. He's an interested witness. He's
completely interested in the outcome of this case.

Just pay close attention to the testimony. If
there's anything about his testimony or anybody else's
testimony you want read back to you, His Honor will instruct
and permit that.

All right. So that's the Plaintiff's case in a
nutshell. That's all -- these are their claims and this is
how they're advancing it.

Mr. Thomas told you, well, you know, the
Defendants, they don't have to do anything. We don't. We
don't have a burden, but could you imagine if we didn't do
anything? Could you imagine if we just sat there? We'd
have Mr. Lopes testifying that he fell 20 feet despite the
fact the bridge is only 14 feet over the water. We'd have
to take Mr. Lopes at his word when in fact all the medicine
refutes what he's saying.

So let's start with the Defense witnesses and
there's been a lot about there's a strategy, the witnesses
are together. Ladies and Gentlemen, I didn't retain any of
the witnesses. There's a lot of -- there's a prior firm.
There's no question I have this case, was hired by Mr. Hough

a couple of years ago, but before that there was another law
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firm. They retained the doctors, but we don't -- I'm not
discrediting the doctors, but this whole idea, this

Med View, I don't even know what it's called, whatever this
service was, I hired one doctor, and we'll get to him, and
that is Lewis Rothman. That's the only doctor. But I want
to work backwards, okay?

But what is it really about. Dr. Bender.
Yesterday. Neurologist, yes. Older man. God bless the
guy, he's 82, okay, coming to court. But what did he say?

No, from a neurological perspective, he tested
Mr. Lopes on May 4th of 2021 and what did he find? He found
what you saw in the video. A completely fit, muscular man
with good muscle structure. No atrophy. His limbs worked,
his legs worked. He had full range of motion. From a
neurological perspective, he had no disability. He could go
back to work.

This is a board certified neurologist said that.

Of course their neurologist, who's not treating him
anymore, their neurologist, oh, no, no. He's got this
ongoing brain injury. Preposterous statement.

Most importantly, Dr. Bender said, he exhibited no
deficits, no neurological deficits when he examined him. He
had no atrophy.

And remember the whole thing about Dr. Hausknecht

saying oh, he's got receptive phasia -- receptive aphasia.
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Yeah, but you know what? When you speak to the guy in
English and potentially Spanish, and he speaks Portuguese,
there might be some problems in him understanding exactly
what you're saying. But don't worry about the good old,
smug Dr. Hausknecht. I speak fluent Spanish as well. God
bless you. Thousand dollars an hour. Stop. Okay?

He tested him improperly. This whole nonsense
about him having receptive aphasia was completely refuted by
Dr. Bender yesterday. You know why? Because he spoke to
him in English and with an interpreter.

Now, you also saw Mark Ramnauth. Mark Ramnauth
wasn't brought in to do an examination of him. He's not a
doctor. He's a certified rehabilitation counselor. He's
worked for the Social Security Administration, he does work
for charity. He basically tries to get people back to work,
but you know the old saying; you can bring a horse to water,
but you can't make him drink.

And Ladies and Gentlemen, nobody can force
Mr. Lopes to go back. As Mr. Puzo said, he's looking not to
work because he's waiting on you.

But what did Mr. Ramnauth do. Mr. Ramnauth found
300, I think 347 potential jobs, light, medium and
sedentary. He boiled it down to five, which I think is
Defendant's —-- our exhibit. It's in evidence. This is just

a copy. Defendant's Exhibit R. He found him jobs either
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working as a dispatcher, a superintendent, a taxi driver, a
building inspector or a painter. The lowest paying job is
37,660 a year. The highest paying job is $67,350.

You know, we can get caught up with Mr. Lopes' love
of bridge painting, and I think it's admirable, but just
because you love bridge painting doesn't mean you get to
stay home and wait for a jury to take care of you for the
rest of your life. You've got to make an effort to go to
the workplace, you've got to make an effort to look for a
job especially when he's completely physically fit to do so.

That's why Mr. Ramnauth was brought in, to show you
what's out in the market. But he's got no interest in
looking for a job.

If you listen to Dr. Da Silva, he needs ongoing
treatment for his anxiety, ongoing treatment for his
depression. There are millions of people who suffer from
anxiety and depression in this country who go to work
everyday.

Then this whole idea of a brain injury. We gave
you Dr. David Erlanger. Board certified neuropsychologist.
Make no mistake, they have neuropsychologists as well who
purportedly treated the Plaintiff. Wouldn't you want to
hear from his neuropsychologist if he was coming in saying
he had a brain injury? Wouldn't you want to hear that?

Again, I'm a guy with no burden here.
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But what did Dr. Erlanger say? This guy worked for
the NFL for five years as a consultant. During the whole
football helmet crisis, if you remember from 15 years ago,
he was hired by the National Football League to study
concussions, to study player injury and the impact football
has on it. And what did he say? People get concussions.
They go back into games. They heal.

But he also said Mr. Lopes didn't have a
concussion. And why? Because he never lost consciousness.
He was dizzy.

People get dizzy. You hit your head, but this is
not the type of case where the nature and extent of this
injury is so devastating. It just didn't happen that way.

From an orthopedic standpoint -- and this is very,
very important. We produced Dr. Jared Brandoff and he got
attacked. There were questions about him, oh, that he was
sued. None of that was substantiated. Those are just
questions, and that's fine.

But what did he say? The single, most important
piece of Dr. Brandoff's testimony, and Dr. Merola agreed
with it, reluctantly, on film, post-accident, there was no
edema, no swelling, no injury.

What does that mean? This whole claim of having a
prior asymptomatic condition of spondylolisthesis, somehow

aggravating it, it didn't happen. There would have been
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edema. There would have been swelling on the films. Was

40

there anything? ©No. And Dr. Merola conceded the fact that

there's no swelling. That's highly important because that
leads to my next point about Dr. Rothman.

Before I get to Dr. Rothman, understand, if you
take the fact there is no edema and you couple it with
Dr. Merola's 15 visits with no mention that the accident
caused this injury, you understand why he did that surgery
He did that surgery to correct his spondylolisthesis which
existed for years before this.

But let's talk about Dr. Rothman. Yes, remember
the questions Mr. Thomas asked about the fact, well,

Goldberg Segalla, my firm, hired you.

Okay. Yeah, we hired him. You know why? Because

he's been a practicing neuroradiologist for the last 50

years. I submit to you one of the leading neuroradiologists

in the country. He came in, he looked at every film and he

told you the same thing. On film, no injury, nothing
traumatic, no edema. Confirming everything Dr. Brandoff
said. Mr. Thomas liked to use the word gold standard. He
the gold standard.

Interestingly enough, they didn't call a
radiologist. Remember all the films from Alpha 3 T, from
Lenox Hill Radiology? Remember the name Dr. Hussman?

That's their radiologist. Where is he?

's
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Dr. Rothman told you, hey, I trained him. He was
my resident. This guy's the gold standard. This guy's the
whole case, Dr. Rothman.

You know, Mr. Thomas -- listen, I have nothing but
respect for these guys. I think we all mutually respect
each other, but Mr. Thomas liked to use a word -- a term
a lot throughout the course of the questioning, Doctor,
would you agree that doctors treat patients, not films? Do
you remember that? Another question. Doctor, would you
agree that films don't lie, but maybe people do?

They want to be as far away from these MRI films as
possible because these MRI films show lack of swelling, no
edema, confirms the fact that nothing happened to him as a
result of this accident. Again, minor injury. Something
that should have been resolved in four to six weeks based on
the testimony you've heard thus far, that you've heard in
this case.

So what happens when you put on a defense case?

The doctors get attacked. They get questioned about prior
business dealings. Weren't you sued by an investor? Didn't
you back-date a stock certificate? I'm not discounting it,
but what does that have to do with their medical opinions?

I asked every expert one question: Have you ever

been denied expertise in a court of law? And every one of

them said no. And that should tell you everything you need
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to know about their expertise and about their
qualifications.

But you have to understand they've got a job to do.
They've got to attack these experts because these experts
are standing between them, their client, and a big payday.
So of course it's easy to tee off on these experts. They
need to, but if you really look at the evidence, you really
look at the medicine -- you know, when Dr. Rothman was up
there, no video screen, no films, nobody questioned him.
They accepted it because it's indisputable. There was no
injury on film and I submit to you it's objective evidence
and it doesn't lie.

Look, at the end of the day, you can believe one
doctor, you cannot believe one doctor. That's up to you. I
can only make argument. Okay? But at the end of the day it
goes back to this. It goes back to the fact that this
entire case is built on false facts.

Mr. Lopes' testimony was that his head was 23 feet
above the water. Yeah, we know the roadway, the maximum
amount above the water, is 18 feet. $So he's not being
honest with you about the simplest thing. Tell me that
you're under the bridge, tell me you fell eight feet, but
you understand, in an effort to ramp up the case, to make it
more significant, he's not being honest.

And we talked about this at length in jury
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selection because people come to court, take an oath, swear
to tell the whole truth and nothing but the truth. And you
said yeah, you hope they do because could they exaggerate?
Yes. Could they lie? Yes. It's up to you to decide. 1It's
not up to me.

But I will say this: His Honor will give you
another charge which basically stands for the -- it's a
Latin term falsus in uno, but it stands for the proposition
that if somebody -- if you find that somebody has testified
falsely about a material fact in the case, you're free to
disregard their entire testimony.

I'm not telling you to do that, but do I think that
Ildo Lopes testified falsely about the accident? I do. And
the facts support it. The photos support it.

But am I telling you to turn him away with nothing?
No. Because probably not what Peter wants either. He got
hurt on a job site. He's entitled to compensation, but is
he entitled to be paid for the surgery that's not related to
this accident? Absolutely not. Is he entitled to
psychological care? Absolutely not. This is a guy who
didn't lose consciousness, who drove back and forth from
Westhampton twice, never received any medical treatment. So
is he entitled to something? Yes. He's entitled to
something for having an accident, we're responsible, and

we've said this from day one.
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You know, we talked about people getting hurt and
recovering and you hope that's what happened. You know, for
an attorney to get up and say, you know what? You know, 1if
you wanted to change his life you'd give to him 60 to 80
million dollars. That was his opening statement. Baseless.
Not ground in any fact. He said, but you know what? I
think you might be better off, you know, probably come in
around 12 to 15 million. Based on what?

I submit to you the following: I submit to you
that similar to what he's done in the past, I think
Mr. Lopes is entitled to be treated for six months to make
sure that this injury, this minor injury was treated
properly. And I think he should have stayed out of work for
six months and I think because of that he should be entitled
to six months in past loss wages. Based on him making
$55,000 a year, that comes in around 28, $30,000 a year.

And again, I'm not the Judge, I'm not the Jury.

I'm just a lawyer. These are my suggestions.

I also think, as he's done in the past when he's
out of work, he's entitled to a certain amount of money for
physical therapy and treatment, maybe an injection while
he's out of work for those six months. I suggest somewhere
in the area of five to $10,000 for that.

And then he should be entitled to some pain and

suffering if he was hurt and it resolved. For six months.
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For a six-month time period. I will leave that number to
you, but I would recommend $60,000.

And understand this: His Honor will tell you, any
award that you give Mr. Lopes 1is tax free. He doesn't pay
income tax on it.

I can stand up here and say don't give him anything
because he hasn't been truthful with you. I can say don't
give him anything because he's basically lied about how this
accident happened. But I'm not.

As Mr. Puzo points out correctly, I don't believe
Mr. Lopes is entitled to any future damages.

You know, as Mr. Thomas pointed out, we had
surveillance. Yes, the surveillance didn't show him ice
skating, doesn't show him skydiving. Who cares? Who cares?
It shows him living his life. Physically fit; shorts,
T-shirt; you see the musculature on him. He's in good
shape. Driving, keeps two cars, lives alone.

Let me just stop on that. The whole living alone
thing, remember that? Living in this country since 2000 or
2001. 1I've lived alone the whole time. And if we didn't
ask him, you wouldn't know the fact that he was married
twice while he lived here. Oh, but the one woman, she's a
bad woman, she was into drugs. And the other woman, she was
an adulterer. Okay. I didn't ask him that.

At the end of the day, that's another untruth about
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this whole claim about living alone. He wants you to
believe that he's a recluse, that he stays in his house not
doing anything.

You saw the surveillance. He's driving all over
the place, he's driving out of town, he's driving on
highways. He told Mr. Ramnauth he drives to Rhode Island.
He drives to New Jersey. He's flown back and forth to Cape
Verde. So this is why there's surveillance here because it
forces someone like Mr. Lopes to have to own up to the fact
that he is living a normal life outside of a courtroom.

But there's one thing in the video clip that really
got me. It was the second day. I concede the fact that
there wasn't a lot of it. There's not stuff -- you know,
stuff's expensive to do that, hire people to go follow
people. So we gave you 15 days of it over the course of two
years.

Day two. If you want to see it you can see it.
Where does he go? He goes to a Harley Davidson dealer and
he's looking at motorcycles. This guy who needs lifetime
psychological care, this guy who needs spinal cord revision
surgery, he's shopping for motorcycles. Does that make any
sense?

Ladies and Gentlemen, Dr. Merola, Dr. Brandoff, and
the doctor we haven't heard from, Dr. Abrahams, all agree on

the same thing; his back is stable. People have spinal
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fusion surgery everyday in hospitals all over the world and
they go back to work. This man is physically fit. He's
physically capable. I don't believe he's entitled to any
future lost wages claim. I submit to you he's not entitled
to any future pain and suffering.

Look at those videos. Does he look like he's
suffering from anything?

Look, at the end of the day, he's not working
because he's waiting for you. You know, this entire case,
his entire life has been wrapped around his work on ships.
Remember that? I worked on ships as a mechanic. We even
saw videotape repairing his car. He can go to work as a
mechanic, but his entire life has been around ships.

And it's an interesting metaphor for this trial
because, Ladies and Gentlemen, he's waiting for one last
ship. He's waiting for you. He's waiting for his ship to
come in so he doesn't have to ever go back to work. And his
lawyers are asking for quote/unquote a lot of money to make
sure he doesn't have to go back to work. That's not the way
our system works.

You know, I'm just going to make it a little
personal, so forgive me. This time of year, you know, the
holidays and stuff, I've got three kids. They're older now.
Two girls, 27 and 25, and my son's 21. And my wife and I,

we get the same requests this time of year. Holidays are
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coming and people are asking -- my kids are asking for
stuff. And we have a rule in my house. 1It's really my
wife's rule, but I kind of adopted it. You can ask for

whatever you want, but you've got to be prepared for the
fact that you may not get it.

And I was thinking about that as we're coming to
Thanksgiving and the holidays. I know it's going to happen
with my kids. They're going to be asking and they're going
to hear what I just said. You can ask for anything you
want, but you may not get it, so please don't be
disappointed.

And I was thinking about it for this case because I
told all of you at the beginning of the case, said, I'm
going to ask you to do something difficult at end of this
case. We talked about people doing performance evaluations
and giving people poor performance evaluations. What I'm
asking you to do is not easy, but the evidence demands it.

So Mr. Thomas can ask you for any number he wants.
I'm sure he's an excellent lawyer. He's going to make
persuasive arguments. Please give him the same attention
which I know that you've given me, that you've given
Mr. Puzo. But he can ask for whatever he wants, but I
submit to you, he shouldn't get it based on the lack of
evidence, based on the lack of causality here. This is a

man who had a minor accident that resolved. Everything
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after Dr. Hausknecht is not related to this case.

Look, at the end of the day, His Honor is going to
give you a verdict -- you're going to get a verdict sheet
just like this (indicating).

First question: Did the accident of October 10,
2017 cause an injury to Plaintiff Ildo Lopes or aggravate
any preexisting condition of the Plaintiff?

I'm going to tell you to answer that question yes,
but I'm going to tell you that in causing injury, there's no
aggravation of any preexisting injury. There simply isn't.
There's nothing on film. There's no edema. There's no
aggravation. This surgery was done simply to repair a
long-standing problem and to justify Dr. Merola's conduct.
Okay?

But yes, he was hurt, but it was minor. If it was

anything more than minor, he would have been taken by an

ambulance, he would have -- you know, I don't want to
belabor it. You know where I'm going with this. He could
have never -- he couldn't go back to work for two and a half

hours, so answer that yes.

Then you're going to come across some other

figures. And His Honor -- I'm not going to really talk
about the other figures. His Honor will talk to you about
the fact of how much -- how many medical expenses he's

incurred, how much he's had in lost wages since the date of
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this incident.

I submit to you, Ladies and Gentlemen, pay close

attention to these figures. The figures for his medical
expenses are —-- it's a crazy number. $266,000. I submit to
you, Ladies and Gentlemen, none of that -- only a fraction,

a sliver of it is related to this accident. And just pay
attention the day Dr. Hausknecht got involved and what
happened to his treatment thereafter.

And similarly, the claim of his lost wages totaling
$318,000 with a guy who hasn't had any treatment, any
psychological treatment since 2021, for a guy who hasn't had
any physical therapy in over two years, and he's just home
collecting. Make any sense?

I submit to you, Ladies and Gentlemen, if you're
going to award anything, you don't award those figures. You
award a fraction of those figures because that's what's
warranted here.

I gave you my recommendations simply as a
guideline. You don't have to accept it, you can give more,
you can give less, but the numbers on this verdict sheet are
astronomical and I submit to you not related to this case,
not related to this accident.

You know, Mr. Lopes has been waiting for seven
years, but somebody else has been waiting for seven years.

He's been waiting the entire time as well. Like me, he's
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putting his trust in you to do the right thing here, to make
the right decision.

Mr. Lopes' injuries are not related to this
accident at all. They were resolved within four to six
weeks.

I simply ask you, on behalf of Mr. Hough, on behalf
of myself, please render a verdict that's fair and we'll
accept it, please render a verdict that's just and we'll
accept it, and most importantly, please render a verdict
that's consistent with the evidence, and more importantly,
the lack of evidence. I'm confident that if you do that,
you'll make the right decision here.

Lastly, I just want to thank you from a personal
level for your time not Jjust in the last, I don't know, 45
minutes or so, maybe even an hour, but for the last four
weeks. It's been my privilege to stand before you. I know
we've had some ups and downs at the podium, I've dropped
some papers and I think it's common, and as I said,
stressful situations happen. Okay?

But I can't thank you enough on behalf of my
client, on behalf of all the lawyers, on behalf of His
Honor, it's been a privilege and I look forward to your
verdict on the case. Thank you very much.

THE COURT: Thank you, Mr. Grillo.

Before we ask Mr. Thomas to give his summation,
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this might be a good point to take a brief recess.

Again, Ladies and Gentlemen, we're at a critical
point of the trial. Do not form or express any opinion
about the case, do not discuss the case between and among
yourselves.

When we come back, we'll have Mr. Thomas'
summation. That's probably going to take us at least until
lunch time, then we'll take our lunch break and I'll
probably give you the charge on the law or conclude
Mr. Thomas' summation after the lunch hour depending upon
where we fall. We will then retire for purposes of your
deliberation.

Thank you for your patience, thank you for your
attention.

All rise as the Jury exits for the brief recess.

COURT OFFICER: All rise.

(Whereupon, the Jury exited the courtroom.)

THE COURT: On the record.

MR. THOMAS: I have something to address.

THE COURT: Yes, Mr. Thomas.

MR. THOMAS: Your Honor, as a courtesy I did not
interrupt Mr. Grillo during the course of his summation as I
would expect he would not interrupt me during the course of
my summation, however, there were some things that were said

during his summation that I think absolutely require
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curative instruction by this Court.

To say that any of our doctors are hired guns or
mercenaries is so egregious and so prejudicial that it
cannot go without some curative instruction to this Jury.

THE COURT: Anything else?

MR. THOMAS: There were a couple of other things,
Judge.

THE COURT: I'm listening.

MR. THOMAS: I'm going to seek some help here from
my associate.

THE COURT: Not a problem.

MR. THOMAS: He said was shopping for motorcycles.
There's no evidence in this case at all that he was shopping
for motorcycles.

THE COURT: What else?

MR. THOMAS: He said you should answer question one
yes. So in light of the fact that Counsel has conceded that
question one, whether Mr. Lopes sustained any injury from
this accident, I would submit to the Court that that
question should be taken away from the Jury as there's no
issue on that question.

THE COURT: I don't know if Mr. Puzo joins in that
enthusiasm.

MR. PUzZO: I do not.

MR. THOMAS: The fact that they both indicated that
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Plaintiff's entitled to compensation --

THE COURT: Well, with respect to it, Mr. Puzo did
it in a conditional fashion. I was very attentive to his
words. And bottom line is, they are still free to exercise
their discretion to do that which they think is appropriate,
and I've seen it actually differ from defense strategy on
occasion. So with respect to question one, it will remain
in.

Do you have anything else on your list,

Mr. Gilbert?

MR. THOMAS: And Judge some -—-

THE COURT: Anything else on your list?

And I think there's a consultant who'd like to
speak to you.

MR. THOMAS: As long as Mr. Grillo opened the door
on the workers compensation insurance, Judge, there were --

THE COURT: No. I know the exact phrase you're
referring to. He was close to the line, but he didn't go
over it. And in addressing whoever brought up the point,
with respect to sitting at home, I heard it loud and clear.
I'm comfortable with the record. Was it close to the line,
was it a little chalky, yeah, by I understand.

So I have, just so I'm clear, the mercenary
comment, shopping for motor -- with respect to the shopping

for motorcycle comment, you're going to have an opportunity
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during your summation. One of the surveillance videos
showed him driving to, remaining at, and the investigator's
testimony, as I recall it, I'm pretty sure I'm clear on
this, was pretty specific that there were a number of
motorcycles outside the shop that were offered for sale and
he was viewing them.

So you're free to comment. He came to what he
thinks is a rational conclusion or inference. You can
contradict it should you be so inclined during your
summation. I would leave that to your discretion.

With respect to the single use of the word
mercenary as to a medical professional, unfortunate, but not
over the line. 1It's not my intention to give a curative
instruction.

You have your exceptions for the record.

MR. THOMAS: Thank you, Your Honor.

THE COURT: And see you all in about ten minutes.

MR. THOMAS: Very good.

(Time noted: 12:18 P.M.)

(At which time there was a pause in the
proceedings.)

(Time noted: 12:39 P.M.)

COURT OFFICER: All rise.

THE CLERK: Case on trial continued. All parties

and Counsel present.
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THE COURT: Gallery may be seated. Counsel may be

Any procedural or substantive issues for the record

before I bring the panel in for your summation, Mr. Thomas?

seated.

MR. THOMAS: No, Judge.

THE COURT: Mr. Grillo-?

MR. GRILLO: ©No, Your Honor.

THE COURT: Mr. Puzo?

MR. PUzZO: No, Your Honor.

THE COURT: Bring in the panel.

COURT OFFICER: All rise. Jury entering.
THE COURT: All rise, please.

(Whereupon, the Jury entered the courtroom.)
THE COURT: All Jurors are present.

Does Counsel waive the roll call?

MR. THOMAS: So waived.

MR. GRILLO: Waived.

MR. PUZO: Waived.

THE COURT: Thank you.

Let's let the Jury settle in. Gallery may be
Counsel may be seated.

Before we begin with the Plaintiff's summation by

Mr. Thomas, just in terms of scheduling; as a practicing

attorney,

I never liked to be interrupted during my

summations, so as a courtesy to Counsel, I'm going to allow
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Mr. Thomas to complete his summation before we break for
lunch. We'll take our normal hour after that. When you
return from lunch, I'll give you my instructions on the law
and you'll then be able to begin your deliberations.

That having been said, Mr. Thomas.

MR. THOMAS: Thank you for the courtesy, Judge.

THE COURT: You're welcome.

Counsel is welcome to relocate if they should be so
inclined.

MR. THOMAS: May it please the Court, Members of
the Jury, Counsel, Mr. Lopes. Mr. Hough left.

Members of the Jury, on behalf of my client, Ildo
Lopes, both myself and Mr. Richard Gilbert thank you for
your time, your patience, for your attention and for your
dedication not just to this case, but to this process.
Couldn't do it without you. The system works because good
people like yourselves are taking the time to help your
fellow citizens resolve their disputes.

Where do I start. Let's start at the beginning.
Ildo Lopes was born 55 years ago in a small island nation
off the coast of West Africa called Cape Verde. He's a good
man. He's a hard working man. Seventh grade education, but
that didn't stop him. Worked on ships. Saw the world.
Wanted what we all want. The chance of fulfilling the

American Dream. Came to this country, got involved with a
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union, worked as a bridge painter. Happy-go-lucky. Had
work family.

The things you've heard about this man by the
Defendants is simply not true, but I understand why they're

saying the things that they said. I think you understood

too. You see, Mr. Puzo, Mr. Grillo, these attorneys on the
other side, they're good attorneys. 1I'll go so far as even
to say they're excellent attorneys. Now, when you're going

to mount a defense in a case like this, why not go with the
best you can get.

So I'm going to make some comments that you might
think are attacks on the Defense. They are. On their
strategy, on their positions, on their experts, but not
against them personally because I don't envy the position
that they were put in.

You see, the New York State Labor Law is in effect
to protect injured workers like Mr. Lopes. He's not just
some guy who had an accident. He was working on-the-job.
The owner of the property? The County of Suffolk. The
general contractor in charge of the job? Gibson Cushman.

And as you've heard them say from the beginning, we
are responsible, but that's not what they always said. You
see, when this case started, we didn't do anything wrong.

MR. GRILLO: Objection, Your Honor.

THE COURT: 1I'll give you some leeway, Mr. Thomas.
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MR. THOMAS: Thank you, Judge.

THE COURT: I understand the objection.

MR. THOMAS: Thank you.

There was a determination by the court in 2022 that
they're responsible. So when they openly express their
comments, it's our fault, that's only since 2022 when the
court ruled they're responsible. But you don't really know
the details and you don't need to know the details as to why
they're responsible, but you do know that Mr. Lopes was
injured on-the-job because these Defendants failed to
provide adequate safety equipment for him, an accident that
should not have happened if the proper safety was provided,
but it wasn't.

As I said, you need good lawyers if you're going to
come in with a defense that's frivolous. A frivolous
defense. That's what I heard. Attacking small little
issues. Trying to convince you, well, 34 years and then
later on, maybe that's a mistake; three to four years. Why
even put that before you? Why put those little mistakes
before you to try and convince you of something? They've
done a lot of that in this case.

Look, i1f you have the facts on your side, you call
them facts. If you have the law on your side, you call them
the law. When you have neither the facts nor the law, you

call I-Med View and you get a bunch of doctors, retired
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doctors, who are not treating physicians, to come to court
to say whatever you need them to say. Okay? This is their
Strategy.

And even though Mr. Grillo told you, I wasn't the
lawyer who hired these guys, it was the predecessor counsel,
it's still the defense strategy in this case. And as I told
you from the beginning, this case, the reason why you're
here, or you've been here for almost a month, is because
they want a discount. They don't want to know what full
value is. They are responsible one hundred percent and one
hundred percent responsibility requires one hundred percent
compensation.

Mr. Lopes is entitled to know what full
compensation for all the injuries from this accident is. He
may never collect a dime. It doesn't matter. When you come
back with your verdict, we want to know what full and fair
compensation is.

We've told you the truth. We've presented treating
physicians who were honest and straightforward with the
course of therapy that was prescribed. We have all the
records of his medical care and treatment. We're not hiding
anything.

So for Mr. Grillo to say, oh, they don't want you
to see this, well, you wouldn't even know it existed if he

didn't testify that he had a prior accident. Mr. Lopes has
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been honest and straightforward about his past, about his
present, and his fears about his future.

Is he lying when he doesn't tell each doctor all
the details of what happened? ©No. He has a head injury; a
head injury that still affects him. His processing is a
little off.

When you saw Mr. Lopes in this picture, Plaintiff's
Exhibit 26 in evidence, that's his natural environment.
That's where he feels comfortable. That's where he belongs.
He'll never be there again.

When you saw him on this witness stand, he was also
at his best. Mr. Gilbert and I spent time with Mr. Lopes
preparing him for his testimony in this case. We didn't put
the words in his mouth, but let me tell you, what you saw
here was him at his best, trying to explain to you what
happened, how it happened, what he's gone through.

I want to remind you about some of the things that
Counsel said in jury selection. And they repeated it again
here in summation because when you say it, it's hard to run
away from it. These are some of the things they said.

We're not saying Mr. Lopes 1is not entitled to
compensation. Yes, you are. You just said he shouldn't get
anything for future. That's denying him compensation.

They said in jury selection: Mr. Lopes 1s entitled

to something, just not what his attorneys are asking for.
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Well, when they said that, they didn't know what I was
asking for. They still don't know what I'm asking for.

According to Mr. Grillo, I used the technique, and
he put a word on it, called it anchoring. 1I've never heard
that before. I was telling you, and I'm going to tell you
again right now, nothing stops you from coming back with a
hundred million dollar verdict for Mr. Lopes. It's true.
Nothing.

I'm not asking you for a hundred million dollars.
That would be like winning the lottery. I'm asking you
don't shortchange him. Don't discount the effects of these
injuries on his life; the pain and the suffering; the loss
of enjoyment of life.

Think about that for a second. His life changed
that day. And it's a bit of a cheap shot for the defense to
say, well, he's motivated by money. Motivated by this
lawsuit.

If he could have it back, he'd take it in a second.
No amount of money in the world would substitute for what
he's gone through. He wants his life back. He wants his
friends back. He wants to feel like he's a man who
accomplishes something.

They said: We're not running away from our
responsibility. We concede the win to Mr. Lopes. We are

happy with second place as Mr. Lopes 1s entitled to
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something.

Is it okay to then stand up here, after all this
testimony that we've heard in this case, and say something
like less than $100,000? Really?

Remember that example in jury selection, they took
a rock and broke your window? Would you let me walk away
just because I admitted it was me? Yeah, that was me. I
broke it.

Good. I'm glad you told me it was you. See you
later. I'll pay for the window.

No, you want your window fixed and you want it
fixed promptly and you want it fixed the right way and you
want to make sure that window doesn't leak and you just want
it to be back in the position that it was in before.

Members of the Jury, you are in a position in this
case to do for Mr. Lopes what he cannot do for himself.
You're in a position to make him whole. And I can't say it
any other way; it's about money that's going to do that.
That's what it is. You can't offer him anything else. The
questions on the verdict sheet are yes or no questions and
monetary amounts.

So the Defense, as they told you, it's our job to
give a different perspective.

To give a different perspective? Why not just

accept the testimony of the treating doctors? Why not
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accept the course of therapy and treatment that he underwent
and understand that it is a course of therapy? Why sit here
and say to you, he didn't go in an ambulance from the scene

so he can't be hurt?

Do you know how many people have accidents and
injuries and don't go from the scene to a hospital right
away? For multiple reasons. He didn't want to believe he
was as hurt as he was. He didn't want to think about losing
his job. He was trying to tough it out, but his body
wouldn't let him.

For Counsel to stand here and say we provided
experts who said there was no swelling or edema in those
films, those films were not taken within hours of the
accident. They were taken ten days later. You know what
happens to swelling in the course of ten days? It reduces.
Of course you're not going to see it.

So the argument that they use in other cases when
you go from the scene of the accident to the hospital and
have diagnostic testing done that shows swelling and shows
edema, that's just to try and trick you.

MR. GRILLO: Objection, Your Honor.

THE COURT: Sustained as to tricking only.

MR. THOMAS: Trying to mislead you from the facts.
We never said there should be swelling ten days later. They

want you to believe that that's important.
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The complaints are important. Look, let me say
this upfront. If you think Ildo Lopes is a liar, is a
cheater, is a thief, is a crook, is trying to get something
that he doesn't deserve, then you'll say it in your verdict.

That's not what the evidence shows, not at all, and
if you base your decisions on the evidence in this case, you
will come back with a sum of money that will fairly and
adequately compensate Mr. Lopes, and it's going to be a
substantial sum of money. This is about the rest of his
life. The past seven years and the next 23 plus years of
life. The next eight plus years of work.

Now, they say: Mr. Lopes 1is big, strong.

Good for him. Maybe because of that he wasn't
crippled in this accident. You take your Plaintiffs as you
find them. But you don't try and capitalize on that, to try
and claim that he's not deserving.

He's not sitting on his couch waiting for this
verdict so he can get on with his life. That's a bit
insulting. There's a bunch of comments that were made
during the course of closing remarks that were a bit
insulting, but again, they're trying to convince you of
something that you already know. It's not his fault. He's
entitled to compensation, and it's going to be a lot of
money. And they know it too.

They've said: We can spend money to hire doctors

bs




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SUMMATION - THOMAS 66

to testify on Defendants' case.

They certainly can and they did, but look at the
quality of the experts that they hired. Look at the way
they went about it. They went to a service that puts
doctors in touch with lawyers for the purpose of doing
medicolegal reviews so that those doctors can come -- before
they come to court, they can write a report. And there's
something called motion practice. Those reports can be used
during the course of the litigation.

So clearly there's a dispute. We say he's injured
in this. Your reports say he's not. The problem is, when
we get to the trial stage, can these doctors support their
written opinions?

The answer is no. They made an opinion in 2021 and
you're saying based on a 30-minute examination and review of
records, and you didn't even have all the records, and
you're going to come into court, in Suffolk County, in 2024,
and say my opinion then is still my opinion now and you
haven't gotten any new information? Does that make sense to
you? Of course not.

But again, it's right out of the playbook and I
don't blame them for trying to convince you because that's
their job. They already told you that when they say our job
is to give you a different perspective. 1It's the

low-hanging fruit that they picked. They didn't get to the
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heart of the matter.

MRIs, when it comes to the brain, don't always show
abnormalities. The technology is just not strong enough.
Axonal shearing. That's what Dr. Hausknecht talked about.
So you do a clinical presentation. You do an interview with
the person. You give them tests and you see if they have
cognitive deficits, if their psychological function is off.

I'm not a medical doctor, and I'm not professing to
be, but I'm evaluating the testimony of the medical doctors
in this case, and I'm sorry, the defense witnesses, to use
Cousin Vinny term that Mr. Grillo used many times, just
doesn't hold water because of the motivation that they have.

If these defense doctors were to agree with the
treating doctors, you think they'd continue to get hired to
do these evaluations by the defense? I'm sure they
wouldn't.

But again, the great equalizer is you; the jury.
Did you believe what they said? Did you believe that they
had all the information that they needed to render
conclusions about his diagnosis and treatment? They're in
better positions to tell you what's going on with Mr. Lopes
than the treating physicians who tracked him or followed
him, who watched his progress? Better than the surgeon who
is performing spinal surgery on Mr. Lopes with direct

visualization using his own eyes? Their retained expert is
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in a better position? I'm sorry. It just doesn't pass the
life test. I don't blame them for trying.

And you know what? Some of you might have been
born at night, but it wasn't last night and I know that you
were all paying attention. I watched you.

You're all here for one simple reason. You're all
bright, you're articulate, you said you'd follow the law,
you said you'd evaluate the evidence and you would render a
verdict that's fair and Jjust based on the evidence and if
the evidence supports it, we win. And I know that that's
what you're going to do.

All the evidence on that table is available for you
to look at. Ask for it. Look at it. Read it. See the
complaints, the signs and symptoms. See the course of
treatment.

And you know what? When you get a consultation
with a spine surgeon, that's what a spine surgeon does. By
that time he was already a surgical candidate, so for them
to pick out one question of Mr. Lopes: Did Dr. Merola tell
you that he did spine surgery to correct a congenital
condition, and he says, yes, well, again, he was consulting
with a spine surgeon because he was a spinal surgery
candidate.

Did he have the surgery right away? Gee, that

would have been good for the lawsuit if he went ahead and
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had all these procedures right away. No. This lawsuit is
secondary. Okay? 1It's necessary, but it's secondary.

This is not a man who was trying to get rich quick.
He wants his life back. He wants the ability to go back to
work, to do the things that he used to do. He can't hang up
a shingle and become an accountant. Okay? He's a laborer.

He has brain storms. And I don't mean like strokes
of genius. I mean like a storm in his head. You saw him
break down on the witness stand. I asked Mr. Lopes if he
was okay to come for every day of the trial. He said, no, I
can't. And that's why he wasn't here. Not because he
didn't care, not because he's not interested, but because
it's difficult for him. That's not going to change. Seven
years into this and he still has these issues.

He doesn't trust himself to be up on a bridge doing
his work potentially subjecting himself to further injury.
We know that his spine won't take it, but his brain won't
take it either.

Dr. Hausknecht, a neurologist. You know what
Dr. Hausknecht does among other things? He treats injured
workers.

Sacks and Sacks, the law firm that Mr. Lopes
initially retained, they are known as one of the best labor
law attorneys in the country.

MR. GRILLO: Objection, Your Honor.
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THE COURT: 1I'll allow it given the summation of
Defense.

MR. THOMAS: That's what they do. They represent
injured workers, but they don't manufacture cases, okay?
They're not the negative, nasty monsters that the Defense
wants you to believe. That's when they ramped up their
lawsuit.

Members of the Jury, I appreciate how difficult
your Jjob is and that your work will begin after the Judge
reads the law to you and you go back and you deliberate.

And I'm very, very glad to see that you guys all get along.
You might even like each other, maybe, but my impression is
you guys are ready. You guys are ready to do your job,
you're ready to do the justice that he's been denied all
these years and you're going to do it based on the facts and
the law.

Now, surveillance: In jury selection, Counsel said
you may or may not see some surveillance. Well, they chose
to show you surveillance. There's a play in football called
the Hail Mary. You just throw it up there and hope that
something happens.

I'm glad they showed you the videos. 15 different
videos at different times. Did you notice the times when
they were videotaping him? Early in the morning into the

late afternoon, right before holiday time. Did you see him
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loading up his car with a surfboard and his beach bag to go
on vacation for Memorial Day? No.
His life is relegated to leaving his house around

10:00, going to the bagel place for a bagel and a coffee.

Maybe he put heavy cream in his coffee. Oh, maybe he's
carrying a heavy cream coffee. Come on. It doesn't make
sense. It's all meant to distract you and to mislead you

about the effects that these injuries have had on his life.

This is a man that otherwise would be leaving his
house at 4:00 in the morning to go to a job site, to work
all day, to make the money that he needs to survive and
support himself. He can no longer do that.

Let's look at the hours that mister -- which
Exhibit is this?

MR. GILBERT: This is 15.

MR. THOMAS: Plaintiff's Exhibit 15 in evidence.
You want to see how he's a worker?

MR. GILBERT: Where do you want to start?

MR. THOMAS: 2013. This is the first page-?

MR. GILBERT: No. This is the first page which is
starting in 2007.

MR. THOMAS: So 2008. L & L Painting, Ahern
Painting, Mimosa Construction. These are all the different
companies that would hire him to do painting.

Remember, he's a union member. He can work for
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different companies and he's competent, qualified,
able-bodied bridge painter.

In 2013 he had an accident. And as you can see, he
was working for Ahern -- he did a bunch of work at that
point for Ahern Painting and Carabie Corp., and he was out
of work between -- he didn't work the month of July. He was
out of work for three weeks with that car accident. Then he
went back to work and look at the hours he was putting in;
120 hours, 152 hours, 160 hours, 158 hours, 200 hours.

And then he told you he had a shoulder injury. He
was also working here for Ahern, American Venture. And he
had a shoulder injury in 2017. As you see, at the end of
2016 he had worked 128 hours. And then in June of 2017,
June of 2017, he went back to work. And from June of 2017,
88 hours, 168 hours, 160 hours. And then he had this
accident and he never went back to work.

He was working full-time without restriction before
this accident. So all this nonsense about his prior
injuries, he's trying to collect for his prior conditions,
his prior injury, it's just not true. It just doesn't make
sense.

And if you know anything about the human body, when
you get injured and you have therapy and it helps to restore
your activities of daily living and then you have another

injury, you lose the benefit of all the healing, all the
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treatment. That's what happened to him. You take a rubber
band, you stretch it, it never goes back to the original
position. It's always a little loose, how many times, and
then guess what? He can't go back to what he was doing
before. That's real.

These hours don't lie. He was working full-time.
So if he had this condition that was preventing him from
working, he wouldn't have been able to put in those amount
of hours.

Let's take a look at the pictures.

Which Exhibit is this? 28.

Plaintiff's 28. This is a picture looking into the
bridge area. You see -- if you see here in the middle,
there's a man with a reflective vest on, you get an idea of
the size and the height underneath this bridge (indicating).

Next picture.

So, you know, they wanted to draw us into a fight
over the height. Does it matter if he says it was 20 feet,
it was only 18 feet? Maybe if his fall was 12 feet, you
can't get hurt if it's only 12 feet? Does that make sense
to you? Of course not.

These pictures are to help you understand. He was
under this bridge. This is the outside of the bridge, but
he was on a scaffold underneath with a hose.

Next picture.
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You see these holes up here and the light coming
through (indicating)? That's the roadway. He was
underneath up by -- doing work in the belly of the bridge.

Again, Plaintiff's Exhibit 24. This is the Google
image of the bridge from a distance. He's underneath here
when the accident happens (indicating).

So, again all this time spent on how high, how high
was it, I'll tell you this: It was high enough for him to
get hurt.

Let's take a look at -- I'm going to come back to
that.

I want to respond to some of the things you heard
in Defense Counsel summation. You heard Mr. Puzo say, as
Defendants, his clients say, do what they could to defend
the claim. Do what you can to defend the claim.

How do you defend a claim like this? You just saw
it. Doesn't mean you have to believe it. They gave it the
old college try. Distract your attention, focus on
misleading information, get you to think that he's a liar,
he's an exaggerator, he shows suboptimal effort.

Did you see any of his doctors, his treating
doctors anywhere say he could try better, should do more so
he can get an accurate test? 1It's only the Defense
witnesses.

Mr. Puzo said, I don't want to go over the numbers

bs




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SUMMATION - THOMAS 75

again. Because there's no secret. The numbers are large.
They are.
And the one thing that both of them said that you

cannot ignore and that you should accept, Plaintiff is

entitled to fair and reasonable compensation. So this isn't
a question of is he entitled to compensation. The question
is how much. That's it.

Now Mr. Puzo didn't give you a number, but
Mr. Grillo did. Under $100,000. Is that fair? No.

Is that reasonable in light of everything that we know?
Absolutely not.

Dr. Brandoff: I'm not going to go chapter and
verse into every witness, I know you paid attention, and if
you want any read back, as you can see, very competent staff
here taking down everything that's being said. Just send
out a note and they'll pull up any transcript and any
testimony of any witness in case you want clarification.
Send out a note. They'll get it for you.

But Dr. Brandoff, besides the fact that he's also
with that company that puts doctors in touch with lawyers,
he did something you shouldn't do. He destroyed his notes.
He destroyed his handwritten notes that he made
contemporaneous with his evaluation. That was to prevent
somebody like me from comparing his handwritten notes to his

report. Talk about who doesn't want you to know the truth,
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who doesn't want you to know what's going on.

Mr. Grillo said: The only thing standing between
the Plaintiff and a big payday are the Defense experts.

That's why they were retained. Does that mean it's
right? Does that mean you believe everything that they
said? You shouldn't.

Shopping for motorcycles. I saw the same video you
saw. I didn't see him shopping for motorcycles. Looked to
me like he went to that Harley Davidson location, maybe he
had a friend that he was talking to, maybe he was dropping
something off or picking something up. Had nothing to do
with purchasing motorcycles, but you know what? If he can
convince you that here's a guy who's about to buy a
motorcycle and people with his kind of condition shouldn't
be on a motorcycle, then maybe they might be able to score a
couple of points and get a couple of dollars reduced of the
overall verdict. 1It's too big of a leap.

If you knew you had this video, you surveilled him,
why don't you ask him about it? Why didn't you say:

Mr. Lopes, you went to a motorcycle dealership to buy a

motorcycle, didn't you? He would have said: What are you
talking about? He would have answered that question. They
didn't want that answer because the inference is better for
them at this point. Why stay silent on it if you're going

to argue to the jury, here's a guy who's looking to buy a
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motorcycle.

And they said something that's really insulting.
He's sitting on his couch waiting for his payday, waiting
for you to do your job.

Members of the Jury, that's the furthest thing from
the truth. He can't afford the care and treatment that he
needs. He can't afford all kinds of things that he used to
be able to afford because his income has gone down. His
earning capacity has been reduced.

We offered Sara Ford, an economist. And let's take
a look at her numbers.

This is Exhibit 22.1. This is her analysis for his
past economic loss including wages and vacation, benefits,
health care -- I mean health and welfare, pension:
$554,000.

Next page. This is the future economic loss, the
historical growth rates. $948,848.

Next. This is at 4.5 percent growth rate. Not
much different, but $969,295. And again, that's at 4.5.

Continue. Summary of his future loss. And if he
were to stop working at age 65: 1,482,390.

These are numbers so that you can understand what
the real figures are. Please consider these numbers. You
can accept them as is, you can add to it or you can subtract

from it.
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But you see he's a worker. He would have continued
working. They want you to believe that at age 61 he would
say, I'm retiring. I don't think so. ©Not what I heard from
him; how much he likes his job and enjoys being around those
guys and feeling like he's being useful. He likely would
have gone to age 65.

Next. At a 4.5 percent growth rate: 1,537,687.

These charts are all in evidence. Please look at
them and use them when it comes time on the verdict sheet to
fill out those figures. These are conservative numbers.

Anything else on this Exhibit? Okay.

When it comes to his medicals, we asked her to do
an analysis for his medicals as well.

Okay. This was the medical services, hospital,
professional services, compensation.

Not this page. This is the growth rates.

Go to the next page.

Next page after that.

And again, this is the 30 years.

THE COURT: Got an Exhibit?

MR. THOMAS: Exhibit 23.3 in evidence, this is the
30-year growth rate and if you see, orthopedic visits, the
revision for the lumbar surgery, pain management, physical
therapy, diagnostic testing. And she talks about the

frequency and the annual costs.
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And again, these are numbers that were also based

on Dr. Merola's future care plan. So these numbers are here
for you to look at. Please use them. They're here for a
reason. You can award more if you think he's going to

require more medical care and treatment, you can award less,
but this is what he would need, at least, if he continued

with those visits and did that therapy and needed those

tests.
The next one was a 60-year growth rate, right?
Oh, yeah. So the totals. The total for the 30
years would be 530,433. That's five times more than what

the Defense says you should give him in total.

Think about that for a second. Why are they
entitled to such a big discount? Why are they entitled to
such a big reduction when they're hundred percent
responsible? They're not.

Let's look at the 60-year. If you look at Exhibit
23.4, again the same concept on a 60-year growth rate.

Let's look at the numbers. The final number. Next
page.

641. Not a tremendous difference, but again, I
want you to know the numbers. Ask for these charts when
you're doing your deliberations. Use them. Look at them.

What else we got? Dr. Merola's future care plan.

This is Exhibit 18 in evidence. And again, Dr. Merola
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testified to this. 1It's codified here for you. Take a look
at it. When you come to these numbers for the wages and
medicals, look at these numbers. They're here to help you.

Okay. So now what I'd like to do is I'd like to
talk to you about the verdict sheet. The verdict sheet is
the way you render your verdict. The questions on this
verdict sheet and the way you answer them will be your
verdict.

I have plenty more to say about the facts and
circumstances in this case, the evidence that you'wve heard,
but I think you're tired of hearing from me and I want to
get to the point so that we can not only get to lunch, but
the sooner we come back from lunch, the sooner you can hear
the law from the Judge.

So with that -- before I do that, let me just
highlight for you some of the things that the Court's going
to tell you when it comes time to render your verdict. The
things I want you to focus on.

So, as we said, you reign supreme on the facts in
this case and Judge Farneti reigns supreme on the issues of
law. And you all said that you would follow the law as the
Court gives it even if you disagree with it, even if you
think it needed to be changed, that you would follow it as
the Court gives it, and I want you to focus on some of the

things that the Judge is going to say.
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First and foremost, and this is really important,
pay attention to the little words with the big meaning.
Words like you may do, words like what you shall do, and
words like what you must do. Pay attention to those words
when the Judge reads the law to you and you will understand
even better your role as the decision-maker in this case.

You will decide the extent of the injuries and the
amount of money that Mr. Lopes is entitled to. And again,
that money needs to be fair, just and adequate to compensate
Mr. Lopes.

Counsel said there's something called falsus in
uno; 1f you believe that somebody lied about one material
fact you can disregard all their testimony. But you don't
have to. You can accept that which is true and you can
reject that which you don't believe.

Credible evidence is the believable evidence. The
evidence that you believe. Would reasonable people like
yourselves believe that Mr. Lopes fell from this height,
sought all this medical care and treatment, but is not
entitled to compensation because he wasn't hurt in this
accident? That's what they want you to believe, but that's
not credible.

The Judge is going to tell you something about
workers compensation. Listen to what he says about that.

How he's going to -- how he has to pay something back. And
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it's on the verdict sheet. 1I'll get to that in a minute.

He's also going to tell you about some of the
things -- some of the questions that were asked by the
Defense of Plaintiff's expert Dr. Merola. If you remember,
there were some very hard, what I would say, nasty
questions. All, again, to take your focus and attention
away from these facts and attempt to distract you from the
quality physician that Dr. Merola truly is, from the
surgical procedure that he performed that helped Mr. Lopes,
but if you ask a bunch of nasty questions, maybe the jury
will have a nasty impression. Listen to what the Judge says
about that.

He sustained not only injuries that were triggered
by this accident, he also sustained injuries that were
aggravated or exacerbated. This accident didn't cause a
slippage of the vertebrae in his spine, but that slippage in
the vertebrae in his spine also didn't prevent him from
working.

So let's call it what it is. You take your
plaintiffs as you find them. 1It's the pain complex that
developed after this accident. It's the limitations and
restrictions that he had after this accident. 1It's the
conservative treatment that didn't work after this accident.
It's the surgical procedures, it's the therapy that he had

after this accident. Here's a man who's rebounded in the
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past, but he can't rebound anymore.

The Judge is going to tell you, under the law,
again, those little words with the big meaning, that you
must render a verdict in a sum of money that, again, will
justly and fairly compensate.

You are the only ones who get to make this
decision. Not even Judge Farneti gets to say how much.
Only you. And you are his one and only opportunity for fair
and adequate compensation.

He can't come back ten years from now and say, you
know, Judge, that Jury back in November of 2024, I
appreciate what they did for me, but it just wasn't enough.
I want to show you why I'm still in need. I want to show
you why my injuries are still affecting me.

You are it. You are his one and only opportunity
for full and fair compensation. Please don't take that
lightly. Mr. Lopes is counting on you to evaluate the
evidence, to follow the law, to get it right.

Loss of enjoyment of life: And listen to what the
Judge says the loss of enjoyment of life is. The ability to
not do the things that you used to do, not to be able to
perform the daily tasks that you did before. Not to enjoy
the pleasures of life. The depression, the anxiety, the
pain, the suffering, all of that needs to be considered in

your verdict.
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The State of New York says he has about another
23.3 years to live. I hope, for his sake, he lives longer
than that, but you can compensate him for every day, every
week, every month, every year that he's going to continue to
live with some affect from the injuries from this accident.

His work life over the next eight years, according
to the State of New York, I believe, and I think you believe
too, that he's a worker, probably would have worked more if
he could, but you can consider that.

He is entitled to recover for increased disability
resulting from aggravation of a preexisting condition. Just
because he had a preexisting condition, just because he had
a prior accident where he claimed injuries to his back
doesn't mean he's precluded from collecting to the extent
that this accident made it worse, took away the benefit of
the treatment and the healing. And we want every penny --
we want to know every penny that he would be entitled to for
the totality of his injuries; his head injury, his neck
injury, his back injury.

Those herniated discs that you saw on the MRI,
they're not going back to the way they were before. He's
not going to wake up one morning and magically be able to do
everything he did before. He's only going to get worse as
he gets older. The arthritic changes in his spine are going

to be worse and for them to capitalize on degenerative
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changes, that was their whole defense. The film showed that
he has degenerative changes. Everybody has degenerative
changes. 1It's how it affects you. Don't be fooled by that.

Okay. So, the verdict sheet. The answers that you
give to these questions on this verdict sheet will be your
verdict. And as you see, the caption of the case. The
Index Number. Remember, this accident was October 2017.
This lawsuit wasn't started until mid-2018. And it says
damages only, because again, the issue of liability is not
before you. Don't waste your precious time trying to go
back and undo what's already been done. This is the issue
before you.

And it says: At least five jurors must agree on
each answer, but the same five jurors need not agree on all
of the answers. Each juror must indicate their verdict by
signing their names 1in the appropriate spaces under each
question.

And as you see, it's a question with either a yes
or no or a dollar amount and then instructions. If you
agree, you sign your name here. If you disagree, you sign
your name here. And the Judge is going to explain this to
you.

But question one: Did the accident on October 10,
2017 cause an injury to the Plaintiff Ildo Lopes or

aggravate any preexisting condition of the Plaintiff?
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Well, Mr. Grillo told you the answer to this is
yes, and he's right. At least he has the decency to say
this is a question that can't be answered any other way. If
you say no, you throw him out with nothing. Please don't do
that. The evidence doesn't support the answer no to
question one. The answer to question one is a resounding
yes.

And the instructions say, if you answer no to
question one, you will proceed no further and report your
verdict to the Court.

In effect, you've thrown him out with nothing.
Another way of saying, yeah, we're responsible, but we're
not paying.

If you answer yes to question one, proceed to
question two. I submit to you, the answer to question one
is a resounding yes. So you'll go to question two after
answering yes.

Now, question two has three parts. Question two:
It is undisputed by the parties that the Plaintiff Ildo
Lopes incurred medical expenses since the date of this
accident in the amount of: Medical expenses, $266,001.

The Judge is going to tell you about how that money
needs to be paid back as a result of treatment for the
injuries he allegedly sustained as a result of the accident.

But remember, we have Sara Ford's numbers. I want you to
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look at those in conjunction with that.

And the Plaintiff's lost wages in the amount of
$318,791.50 as a result of the accident. Look at Sara
Ford's numbers there as well. His lost wages, total lost
wages, 1s greater than that. And if you look at her
numbers, I believe it's in the 500,000 range.

State separately the amount awarded to the
Plaintiff Ildo Lopes for the following items of damages, 1if
any, from October 10, 2017 to the date of the occurrence —--
the date of occurrence to the date of verdict.

That means from the date of the accident up until
today, 1f your verdict comes in today, or tomorrow or
whenever your verdict comes in.

And there's three sections: Past medical expenses,
past pain and suffering including loss of enjoyment of 1ife,
and then the third one is past loss wages.

So again, even though there's been a stipulation to
past medicals and past lost wages, look at the totality of
the evidence in this case, the information from the union
representative who talked about what he would have made had
this accident not happened, how his hourly rate would have
gone up.

Go back to (a). For (a), past medical expenses, I
ask that you just copy this number, $266,001, in that space.

Past medical expenses.
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Let's go -- before we go to (b), let's go to (c).
(c): Past lost wages. Again, look at Sara Ford's numbers
and you'll see what his past lost wages are. And that
number is between 948,000 and 969,000. That would be his
total -- sorry, I gave you the future. 1I'll give you the
past. Sorry. Excuse me. Past economic: $544,070. That's
the number I'm going to ask you to put in that space.
544,070.

Let's go back to (b). There's two big numbers here
in this case. 1It's the past pain and suffering and the
future pain and suffering. So when they talk about the big
numbers, that's what they're talking about. That's what I'm
talking about.

For past pain and suffering including the loss of
enjoyment of life. How do we get to that exact dollar
amount that's not one dollar too much and one dollar too
little? With the medicals, you can do the math. With the
wages, you can do the math. I don't have a magic book, a
finger is this, a toe is that, so I can't give you a number,
but I am going to give you a range.

For the past pain and suffering, loss of enjoyment
of life, limitations and restrictions from daily activities,
for everything that he's gone through since the accident up
until today, I'm going to ask that you consider between four

and five million dollars.
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Does that sound like a lot of money? Well, when
you say it just as four or five million, maybe it does, but
not when you consider what it's meant to compensate him for.
Meant to put him back into the position that he was in had
these injuries from this accident never happened. Four to
five million dollars. You can award more, you can award
less. My recommendation, my suggestion would be that you
consider four to five million dollars for past pain and
suffering.

And again, since there was an issue in this case,
it's not 45 million. 1It's four to five million. Okay?
Okay.

Next. Question three. Proceed -- oh, it says at
the bottom, if you decide not to make an award as to any of
the above items, you will insert the word "NONE" as to that
item. Why. I have suggested to you the numbers that you
should put in there. I ask that you strongly consider doing
that.

Question three: If you decide to award any amount
intended to compensate the Plaintiff Ildo Lopes for damages
to be incurred in the future, state separately the amounts
awarded to the Plaintiff Ildo Lopes for the following items
of damages, if any, to be incurred in the future.

In the future means from whenever your verdict is

to as long as you believe he'll have some effect from the
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injuries from this accident. I submit to you, permanent
injuries mean the rest of his life.

So for his future medical care costs, we have those
numbers from Sara Ford. At least on the 30-year growth, I
ask that you consider $530,443. And then if you want to
consider the 60-year growth you can consider that, but let's
go to the next question on the verdict sheet. $So again,
question three, future medical care costs, look at that
chart by Sara Ford so you'll understand that number.

(b): Future pain and suffering including the loss
of enjoyment of 1ife and the permanent effect of the injury
from the time of the verdict to the time the Plaintiff could
be expected to live.

He's still feeling the effects of the brain injury.
He's still feeling the effects of the spinal injury. Never
going away. He might get better, he might get worse, and as
he gets older, he's bound to get worse.

For his future pain and suffering including loss of
enjoyment of life, I ask that you consider between six and
eight million dollars.

Again, I know it sounds like a lot of money, but
not when you consider what it's meant to compensate him for.
The next 23-plus years of his life. Between six and eight
million dollars.

And then you go to (c¢). Future lost wages from the
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time of the verdict to the time the Plaintiff could be
expected to live. Again, you'll look at Miss Ford's —--

THE COURT: Expected to work, Counsel.

MR. THOMAS: Work. I apologize, work number.

Future lost wages from the time of the verdict
until the time the Plaintiff could be expected to work.

If you look at those numbers, you're in the 1.4,
1.5 million dollar range. Again, please look at these
charts to add those numbers there.

All right. Keep going. And then question four
says: If you made an award to compensate the Plaintiff Ildo
Lopes for damages to be incurred in the future, state the
period of years over which such amount is intended to
provide compensation.

And it says: Future medical care costs, the amount
of years,; future pain and suffering, the amount of years.

The amounts that we're asking you for are not per
year. 1It's one number and you're going to tell us how many
years it's meant to compensate him for.

As the Court will tell you, his future life
expectancy, 23.3 years. I ask that you consider that as the
amount for the totals that I've suggested.

And then future pain and suffering as well, the
amount of years. So you'll give the full number and then

you'll tell us how many years it's meant to compensate. Not
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per year.

And then the same thing for the lost wages. Time
expected to work, how many years.

And then you'll sign as the instructions tell you
to sign and guess what. Then you can report your verdict to
the Court. You'wve done your job as jurors. You've
fulfilled your duty and your obligation to do the right
thing in this case.

Members of the Jury, I thank you very much for your
time, as I said. I thank you for your attention and I want
to thank you in advance for your verdict. I know it's not
easy what we're asking you to do, but it's necessary. You
are his only chance at justice. He has been denied all
these years, but when you speak, when you come back into
this courtroom with your verdict and you read it aloud, know
you have done the right thing.

Now, there may come a time sometime in the future,
10, 15, 20 years where we may run into each other again.

And you'll say, oh, that guy looks familiar. And I'll say,
that person, that was a juror on one of my cases. And if
that should happen, I want to make sure, whatever you do,
that you say, I wonder how Mr. Lopes is doing. I hope we
did the right thing. I hope he understands that the verdict
that we rendered for him, based on the evidence that was

provided, was fair, adequate and reasonable.
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Members of the Jury, God bless you all. I look
forward to your verdict when it comes in.

Thank you very much, Judge.

THE COURT: Thank you, Mr. Thomas.

Ladies and Gentlemen, we're going to break for
lunch now. We've been at this for awhile. 1I'd ask you to
try to be back in the courthouse at about a quarter of 3:00.
I'd like to be back on the record before 3:00.

My instructions to you on the law can take between
20, 25 minutes. Once that's done, you will retire for
purposes of your deliberations. I won't want you to
commence your deliberations until the Special Jury Verdict
Sheet, which Counsel has reviewed with you, which has been
marked as Court Exhibit V, you won't begin your
deliberations until the document is physically delivered to
you, and I'll tell you that again after I've given you my
instructions on the law. I'm just giving you a little
preview of the process.

Thanks for your endurance, thanks for your
attention, and most of all, thank you for your patience.

Do not form or express any opinion about the case.
The only thing left is my instruction to you on the law.
We're almost there.

Again, all rise as the Jury exits for the luncheon

recess.
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COURT OFFICER: All rise.

(Whereupon, the Jury exited the courtroom.)

THE COURT: Anything for the record, Counsel?

MR. THOMAS: No, Judge.

THE COURT: Anything for the record, Counsel?

MR. GRILLO: ©No, Your Honor.

THE COURT: Anything for the record?

MR. PUzZO: No, Your Honor.

THE COURT: See you quarter to 3:00. Thank you.

(At which time there was a luncheon recess.)

(Time noted: 1:45 P.M.)

(Whereupon, proceedings continued which were taken
down stenographically, but not transcribed herein.)

CERTIFICATTON

I, Barbara J. Skinder, a Senior Court Reporter for
the Supreme Court of the State of New York, County of
Suffolk, do hereby certify that the foregoing transcription
of the within proceedings held on Wednesday, November 20,
2024 before Honorable Joseph Farneti is a true and accurate

transcription of my stenographic notes.

Barbara J. Skinder
Senior Court Reporter
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