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THE COURT:  On the record.  

THE CLERK:  This case is on for trial, Index 

Number 710565 of 2019, Maria Yesenia Hernandez Tobon 

against Tan Realty 67, L.L.C.  

Counselors, please state your appearances for the 

record. 

MR. WILLIAMSON:  Steven Williamson for the 

plaintiff Maria Hernandez Tobon.  

Good morning, your Honor. 

THE COURT:  Good morning. 

MR. ACEVEDO-HERNANDEZ:  William Acevedo-Hernandez, 

for the plaintiff Maria Hernandez Tobon.  

Good morning, Judge. 

THE COURT:  Good morning. 

MR. DANIELSEN:  Good morning, your Honor.  

Kenneth B. Danielsen, of Cipriani & Warner for the 

defendant, and I'm also joined by Maria Lambros of my firm 

as well.  

THE COURT:  Good morning.  

So we are going to get going.  

Before we call to the witness to the stand we have 

one, I believe, final motion in limine, and this is 

defendant's motion to limine seeking to preclude 

plaintiff's injuries/surgical exhibits from trial.  

So I am going to hear arguments from both sides, 
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then the Court will render its decision.  

So, Mr. Danielson, this is your motion, you may 

begin, sir. 

MR. DANIELSEN:  Yes, your Honor.  

So we had submitted, as your Honor is aware, 

formal briefing on this issue at ECF Docket Number 126, and 

we also -- the parties had attempted to resolve the issue 

amongst ourselves.  Counsel for plaintiff supplied a 

revised version of the proposed exhibits.  I notified the 

Court via ECF Docket Number 138 that we were not able to 

reach a accord on the issue.  

I also attached to ECF -- attached to ECF File 138 

as Exhibit A was the original version of the demonstrative 

evidence, and then Exhibit B was the revised version 

provided by counsel earlier that day, that was on 

October 29, 2024.  

And I believe I provided copies to your Honor, 

courtesy paper copies. 

THE COURT:  Yes.  

MR. DANIELSEN:  I am going to address Exhibit B 

which is the revised version, your Honor. 

THE COURT:  Yes.  

MR. DANIELSEN:  I think that's what we are arguing 

over. 

THE COURT:  Sought to be introduced. 
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MR. DANIELSEN:  So, your Honor, my concerns are 

this, first I believe that they are basically the same.  I 

do not believe, with the exception of some coloration, 

Exhibit A and B, with the exception of some coloration 

being somewhat muted, it still depicts blood, it's still, I 

believe, overly gory unnecessarily so, it still shows 

specimen cups with blood circling them.  And so on that 

point, your Honor, I believe that there is potential for 

inflammatory or potentially inflammatory for the jury.  

In addition, your Honor, if you look at Exhibit B, 

while Exhibit A I believe absolutely resembles the 

plaintiff's facial features.  I believe that the revised 

version Exhibit B, while it obscures it somewhat, it's 

still pretty close, Judge, and I believe there is the 

possibility for jury confusion on the issue here. 

THE COURT:  Let me just be clear, A is the one 

that's described anterior cervical decompression fusion?  

MR. DANIELSEN:  It is page -- I am talking about 

what is the second page of the document, your Honor.  It's 

hard to tell -- they are not really labeled.  

I can hold it up for your Honor.  It is this 

photograph right here which shows the plaintiff's face.  

This is the original version of it. 

THE COURT:  By your finger does it say anterior 

cervical decompression fusion at the top?  
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MR. DANIELSEN:  It says disc removal. 

THE COURT:  Under plaintiff's name, right by your 

finger.  Top of the page. 

MR. DANIELSEN:  Top of the page, oh, yes.  

I apologize. 

THE COURT:  That's okay.  

I want to make sure we are talking about the same 

picture. 

MR. DANIELSEN:  We are, yes.  

My apologies.  

So if your Honor references the letter that we 

submitted, the October 29th letter, I put them side by side 

for ease of reference, and I can hold that up, that's 

Docket 138 as filed, and I am showing your Honor here what 

I am discussing. 

THE COURT:  Okay. 

MR. DANIELSEN:  And so, again, I believe that many 

of the issues that were raised in the original motion 

remain unresolved by this proposed revised version of the 

document.  I believe that it's unduly prejudicial, I 

believe that it's inflammatory and largely unnecessary, 

your Honor.  

There are films here, the doctor is able to take 

the stand, he is able to discuss these issues without their 

necessity or the risk of the prejudicial impact that this 
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would have on a jury.  

Additionally, your Honor, we take issue, and our 

doctors -- and I understand that this theory goes to the 

weight of the evidence.  We take issue with the accuracy of 

these demonstrative exhibits, and we intend to argue, or 

will argue through our experts, that these are not a fair 

and accurate depiction of the medical science in this case.  

So, your Honor, in sum, I do not believe that the 

revised version, Exhibit B, what we are calling it to my 

letter, does much to remedy our original objections which 

we discussed now back on the 29th.  

THE COURT:  Okay, thank you.  

Counselor. 

MR. WILLIAMSON:  Your Honor, good morning.  

Most respectfully to defense counsel, I don't 

think his arguments have any merit here.  These exhibits 

are the type of exhibits that are routinely used in cases 

like this to demonstrate injury and surgery and they are 

accurate.  The way these were produced, your Honor, is they 

were sent to a professional medical illustrator with the 

operative reports, the intraoperative fluoroscopy and the 

MRIs performed.  And they were done in draft form and then 

they were sent to Dr. Lattuga, who is the surgeon in the 

hallway that performed the surgeries, and he gave input and 

then ultimately approved these.  
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And before they are ever shown to the jury, and my 

purpose is only for demonstrative, not admit them into 

evidence, I am going to show them to him privately, meaning 

hand him the pages, and ask him if they are an accurate 

representation, based on the radiology and the operative 

reports, and whether they would aid him in explaining the 

injury and the surgeries to the jury.  

And if you look at every New York treatise, 

starting with New York Objections, and they have a section 

on this top, and every one of these books says the same 

thing, which is that, demonstrative evidence such as this 

is a visual aid for use in the courtroom, it's evidence 

used to explain or illustrate oral testimony.  Trial 

Court's should not likely reject demonstrative evidence 

when it would play a positive and helpful role in 

ascertaining truth in the courtroom.  

And that sum and substance is quoted not just in 

New York Objections, but the New York Evidence Handbook, 

the New York Trial Handbook for New York Lawyers, and also 

Richardson On Evidence.  

Counsel may not like the fact that Miss Hernandez 

suffered herniated discs that required surgery in this 

case, but that's what this case is about.  These surgeries 

occurred, these are the damages in the case, these are 

accurate illustrations that the surgeon is going to say 
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demonstrate visually and help him explain this complicated 

procedure and injury to the jury.  

You know, Miss Hernandez is entitled, this is her 

one day, she never gets another day to present fully and 

accurately her injuries and damages with respect to the 

surgeries to this jury.  This is admitted liability case 

where she fell down a flight of stairs, was complaining 

about the neck and back to the emergency room and the EMT's 

right from the start.  

I think it would be a tremendous prejudice to her 

not to be able to use something that is routinely used, 

that will be used in a way that meets the standard and is 

consistent with the law.  

I don't think there was anything wrong with our 

initial exhibits, and I will just give you one example. 

THE COURT:  Well, we are not talking about the 

initial ones.  Let's talk about the ones at issue right 

now, sir.  The one you have kind of amended submitted for 

consideration now. 

MR. WILLIAMSON:  Correct.  

With respect to the amended ones, I asked counsel, 

I actually called him because I wanted to reconcile this.  

What do you want me to change?  He said, take the blood off 

the hands of the surgeon, we did that.  Take the blood off 

of the outside of the cup, which is here, we did that.  And 
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when I presented it to him he said, but the cup is still 

there.  And what I said to counsel, and I will repeat it 

now, your Honor, that's the bone graft, it's part of the 

surgery.  He may wish that she had a smaller lesser 

surgery, but she had a bone graft.  So if we don't have the 

bone graft here accurately depicted we are not doing 

justice to the evidence in the case.  So, you know, to take 

away the bone graft is to suggest that she had a smaller 

surgery than she actually had.  

None of his experts have questioned the surgery 

with respect to the fact that it occurred, and it occurred 

in the manner it did.  The only thing his experts say is 

it's from degenerative not from the trauma.  But this is 

the heart of the case, this is Miss Tobon's injuries and 

the surgeries that she had to undergo.  

And I don't see -- the only way these exhibits are 

excluded, per all of these treaties, is if they were 

inaccurate, if they were not based on the radiology and the 

operative report, and if the surgeon hadn't looked at them 

and blessed bless them, but he did.  

And if that's the case, all the cases in the books 

say that they should be allowed, and the Court should 

exclude them only in extraordinary circumstances.  And 

nothing here falls into that category. 

THE COURT:  Can I see the pictures that you have 
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once again?  

MR. WILLIAMSON:  Yes, your Honor. 

THE COURT:  Was it Dr. Lattuga who performed these 

procedures?  

MR. WILLIAMSON:  Absolutely, 100 percent.  

And, your Honor, the first two are in color, these 

are the revised ones that shows the injury. 

THE COURT:  Let me see the color revised. 

MR. WILLIAMSON:  It's all revised.  Some are in 

black and white, we printed them here, but these are all 

the revision. 

MR. DANIELSEN:  I have a full version. 

THE COURT:  Yeah, I want to see the revised ones, 

not the multiple copies. 

MR. WILLIAMSON:  Nope, that's just the revised.  

MR. DANIELSEN:  There is black and white mixed in 

there.  I have all the colored ones. 

THE COURT:  I don't want multiple copies of the 

same. 

MR. DANIELSEN:  So let's just show her just the 

colored ones. 

MR. WILLIAMSON:  I am fine with that. 

THE COURT:  I want to see exactly -- I want to see 

exactly what you want to offer into evidence.  

MR. WILLIAMSON:  Your Honor, we also obscured her 
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face as counsel asked, even though it is her, and I don't 

think there is any problem given that she is the one who 

had the surgery.  

THE COURT:  And the actual MRI -- the MRI films 

are going to be shown?  Are you going to hand him this?  

MR. WILLIAMSON:  They are already in evidence.  

What you see here -- 

THE COURT:  The ones on the screen. 

MR. WILLIAMSON:  These are in evidence, correct.  

The lumbar spine on page two and the cervical spine on page 

one are in evidence.  

THE COURT:  All right.  

And you will be able to lay the foundation to get 

these in?  

MR. WILLIAMSON:  Yes, your Honor. 

THE COURT:  Okay.  

MR. WILLIAMSON:  And if I don't then it's a whole 

other story. 

THE COURT:  Yeah.  

After hearing arguments from both sides with 

regard to defendant's motion in limine, the Court does not 

find that the computer-generated images or depictions that 

were e-filed and are presented -- what's the docket numbers 

for the ones that you just showed me, sir?  

MR. WILLIAMSON:  Counsel has it. 
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MR. DANIELSEN:  That would be ECF Docket Number 

138, your Honor. 

THE COURT:  At NYSCEF Document Number 138, the 

Court does not find them to be prejudicial, exaggerated 

gory or misleading, and it may actually clarify the 

corresponding testimony of the witness in explaining the 

medical procedures that were performed on the plaintiff.  

In response to one of the arguments set forth by 

defendant in the motion, the Court finds that although the 

MRI images depicted on the images are smaller than the 

computer-generated images, this Court does not see how this 

would be misleading to the jurors, and it's unclear what 

wrong impression these smaller imposed MRI pictures will 

have or give to the jurors.  Thus, defendant's motion in 

limine is denied.  

However, plaintiff must still lay the foundation 

for admission of the computer-generated pictures into 

evidence.  And if plaintiff is able to lay the proper 

foundation and get these images into evidence, the Court 

intends to instruct the jury -- give a limited instruction 

to the jury that the images are being admitted for 

demonstrative purpose -- limited demonstrative purpose of 

illustrating the expert's opinion with regard to the images 

that are used by the expert, and that the 

computer-generated images are not to be considered as a 
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depiction of the actual medical procedure performed on 

plaintiff.  

Off the record.  

(Whereupon, a recess was taken.) 

THE COURT:  Back on the record.  

With regard to the Court's ruling on defendant's 

motion in limine with regard to the computer-generated 

images, I neglected to say, so I will add, that the Court 

finds that the potential value of the use of these 

computer-generated images would outweigh any potential for 

prejudice.  

Thank you.  

Off the record.  

(Whereupon, a discussion was held off the record.) 

COURT OFFICER:  Ready, Judge?  

THE COURT:  Bring in the jury please.  

COURT OFFICER:  All rise, jury entering.  

(Whereupon, the jury enters the courtroom.) 

THE CLERK:  Do all parties stipulate to the 

presence and proper placement of the jurors?  Beginning 

with plaintiff. 

MR. WILLIAMSON:  Yes, your Honor. 

THE CLERK:  Defense. 

MR. DANIELSEN:  Yes, your Honor. 

THE CLERK:  Thank you.  
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Jurors, you may be seated.  

THE COURT:  Everyone may be seated.  

Good morning, members of the jury.  Welcome back.  

We are going to get started with the continuation of the 

trial.  

Counsel, you may proceed. 

MR. WILLIAMSON:  Yes, your Honor.  

Plaintiff calls our next witness, which is Dr. 

Sebastian Lattuga.  

I believe Dr. Lattuga is in the hallway.  

THE COURT:  Please bring in Dr. Lattuga.  

COURT OFFICER:  Witness entering.  

Please remain standing so you can be sworn in.  

THE CLERK:  Please raise your right hand. 

S E B A S T I A N    L A T T U G A,

Doctor, having been first duly sworn by the Clerk of the 

Court, was examined and proceeded to testify as follows:  

THE CLERK:  Thank you.  You may be seated.  

In a loud, clear voice, please state and spell 

your name. 

THE WITNESS:  Sebastian Lattuga, 

S-E-B-A-S-T-I-A-N, L-A-T-T-U-G-A, MD.  

THE CLERK:  And state your address, business 

address for the record?  

THE WITNESS:  2001 Marcus Avenue, Lake Success, 
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New York 11042. 

THE CLERK:  Thank you.  

THE COURT:  Good morning. 

THE WITNESS:  Good morning, your Honor.  

THE COURT:  You may proceed, counsel. 

DIRECT EXAMINATION 

BY MR. WILLIAMSON 

Q Good morning, Doctor.  

A Good morning. 

Q Are you a physician licensed to practice medicine here 

in the State of New York? 

A Yes, I am licensed since 1991. 

Q Do you have a specialty, sir? 

A Yes, I am a board certified orthopedic spinal surgeon. 

Q Can you tell us what it means to be a board certified 

orthopedic spine surgeon? 

A Yeah, my practice in medicine is orthopedic spinal 

surgery, which means I care for patients that have spinal 

injuries, neck, mid back, low back.  

And more specifically my role in when I see these 

patients is really to do operations.  So if they need an 

operation, I am the one that does the operation.  

My board certification, in order to get board 

certification you have to go to medical school, so it's -- there 

is what's called the American Board of Orthopedic Surgery 
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oversees the education and training of young doctors in 

orthopedics, and so they lay out the rules of how many years and 

what tests you have to take, and then ultimately they review 

your surgeries, and then if you pass you are granted board 

certification, and I have been board certified since 1998. 

Q Can you tell us briefly about your education and 

training starting with college, medical school forward from 

there? 

A Sure.  St. John's University 1985; I went on to Stony 

Brook School of Medicine and graduated 1989; went on to do a 

residency in orthopedic surgery at Stony Brook as well, 

graduated 1995; I went on to do a subspecialty in orthopedic 

spinal surgery at the University of Miami, Jackson Memorial 

Medical Center, finished that in '97, and that's where I 

received my fellowship training in spinal surgery. 

Q Tell us about your professional experiences from then 

up to now? 

A And then I came back to New York, I opened up a 

practice, joined a group.  I was a spine surgeon since 1998 and 

only seen people and have only done spinal surgery.  I have been 

doing consults and seeing patients and doing surgeries since 

that time.  

I started on Long Island, but since then my practice 

has moved more towards Manhattan.  And maybe ten years ago I got 

recruited to Weill Cornell Medical School and New York 
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Presbyterian Hospital, and so I transferred my practice there 

where I practice -- you know, I received my -- I am an attending 

at New York Presbyterian Hospital, which means I can admit -- 

that's where I do surgeries and admit patients, and I'm also 

assistant clinical professor of orthopedic spinal surgery for 

the medical school.  If there is young doctors that need 

training, they send them my way so I can give them some guidance 

on how to do it. 

Q Do you have your own private practice? 

A Yes.  

Q How long have you had your own private practice? 

A Since 2000. 

Q And what experiences do you have with the type of neck 

surgery and lumbar surgery, low back surgery that were performed 

in this case? 

A I mean, that's what I do every day.  I wake up and I go 

perform surgeries.  I do anywhere between three and five 

surgeries a day, two or three times a week, since 1998, so I 

have done thousands of spinal surgeries, specifically on 

herniated discs, on instability, on age-related changes in some 

cases, also could be tumors and infections, less -- today less 

tumors, but occasionally people get infections.  

Anything that affects the spine to the degree it needs 

an operation, I am board certified and trained and accredited 

and approved by the hospital to do and that's what I do in my 
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practice. 

Q Do you regularly treat patients for cervical neck 

injuries or low back injuries that receive those injuries from 

trauma? 

A Yes.  

Q Such as car accidents, fall downs and the like? 

A Yes.  

Q Have you been qualified as an expert in the courts of 

the State of New York previously in the field of orthopedic 

spine surgery? 

A Yes.  

Q Approximately how many times? 

A You know, over the two decades, I would say almost 50 

probably. 

THE COURT:  How much?  

THE WITNESS:  Fifty.  

Q That sort of begs the next question, have you testified 

multiple times or many times previously in injury cases like 

this one? 

A Yes.  

Q And when you have testified previously in injury cases 

like this one, has it always been on behalf of your patients? 

A Yes.  

Q So when you come to court it's a scenario like here, 

where the person whose brought the lawsuit is also a patient of 
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your's? 

A Yes, and I am also asked my opinion about the 

circumstances regarding their injury. 

Q Now, have there been other cases in the past where my 

firm, or firm that I have been associated with, represented a 

client who was also a patient of your's? 

A Yes.  

Q And that some of those cases have gone to trial over 

the years? 

A Yes.  

Q Have there been instances where a case has gone to 

trial and I have been the lawyer for the plaintiff and you've 

testified on behalf of the patient who is the plaintiff? 

A Yes, sir.  

Q Approximately how many times?  

A Five. 

Q Over whatever many years? 

A Over two decades. 

Q Was there a case earlier this year, in fact, where I 

represented someone, I believe it was in New York County, who 

had a neck injury and they were one of your patients? 

A Yes.  

Q Now, sir, if you were not with us here today, would you 

be working at your medical practice? 

A Yes.  
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Q Your time with us in court and away from your practice 

today, does that represent a loss of revenue to your practice? 

A Correct. 

Q Are you being paid for your time with us today and away 

from your medical practice? 

A Yes.  

Q How much are you being paid? 

A A thousand dollars an hour. 

Q And is that your routine fee if you are asked to come 

to court in a case like this? 

A Yes.  

Q Now, sir, did you bring your file with you pertaining 

to Maria Hernandez Tobon? 

A Yes.  

Q Do you have it with you up there? 

A Yes, sir. 

Q Is that it? 

A Yes, sir. 

MR. WILLIAMSON:  Your Honor, I would like to mark, 

with the Court's permission, the file for identification 

purposes. 

THE COURT:  Do I have it?  

MR. WILLIAMSON:  It's right there.  

THE COURT:  Counsel?  

MR. WILLIAMSON:  He's seen it. 
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MR. DANIELSEN:  I have seen it, your Honor.  

MR. WILLIAMSON:  And, your Honor, I have a clip.  

THE COURT:  Okay.  

MR. DANIELSEN:  Hey, that's my clip.  

THE COURT:  We are going to mark this as 

Plaintiff's 14 for identification purposes.  

(Whereupon, Plaintiff's Exhibit 14 was received 

and marked for identification.) 

COURT OFFICER:  Handing to the witness.  

THE WITNESS:  Thank you. 

Q Doctor, is that your file on Miss Hernandez Tobon? 

A Yes, sir. 

Q And is it the file that your office maintains on Miss 

Hernandez Tobon in sort of the regular course of business of 

your practice? 

A Yes, sir. 

Q And does it contain all of the notes of all the visits 

and operative reports for the care and treatment of Miss 

Hernandez Tobon? 

A Yes.  

MR. WILLIAMSON:  Your Honor, I'd offer the file 

into evidence.  

THE COURT:  Any objection?  

MR. DANIELSEN:  Without objection, your Honor. 

THE COURT:  What was previously marked as 
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Plaintiff's 14 for identification purposes will be entered 

as Plaintiff's 14 in evidence.  

(Whereupon, Plaintiff's Exhibit 14 was received 

and marked into evidence.)

Q Now, the file has been marked into evidence, you can 

refer to it.  

MR. WILLIAMSON:  If you would be kind enough to 

give it to the witness. 

COURT OFFICER:  Handing the witness Plaintiff's 

Exhibit 14.  

THE WITNESS:  Thank you.  

Q Doctor, when did Miss Hernandez Tobon first become your 

patient? 

A 3/6/19. 

Q And when she came to you that day, did she come to you 

with complaints? 

A Yeah, she complained that on September 3, 2018, that 

she slipped and fell down a set of wet stairs.  She was 38 years 

old at the time, and she worked as a cashier, that was her -- 

Q History? 

A Entrance statement history, correct. 

Q And with respect to physical complaints, it was the 

neck and the back? 

A Correct. 

Q Now, did she indicate to you when she first came to see 
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you on that date, whether she had any treatment between the day 

of the incident September 3rd and March 6th of 2019, when she 

came to see you? 

A Yes, she had regularly been visiting with physical 

therapy, receiving warm packs, ice packs, exercises, massage 

treatments, and she had been doing it three times a week, more 

or less, since the time of the accident.  

Despite that, when she came in she continued to 

complain of pain in her neck and upper extremities and her back 

and her lower extremities associated with numbness, tingling in 

the upper and lower extremities. 

Q And, Doctor, did you also ask her about her past 

medical history with respect to her low back and her neck? 

A Yes.  

Q And I believe it's on that first page under history of 

present illness, can you read for us what you wrote there? 

A Patient has no significant history of neck or back 

accident. 

Q Now, Doctor, much later in time, you know, earlier this 

year, were you provided with records of her prior medical 

history dating back a whole number of years before this accident 

by my office? 

A Yes, sir. 

Q Did you have the opportunity recently to review records 

from Dr. Lin and Elmhurst Hospital predating the accident?
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A Yes.  

Q The jury has already heard, and I am not going to go 

through it again, that Miss Hernandez Tobon was involved in a 

motor vehicle accident in 2006 where she had a couple of months 

of physical therapy.  But then there is a note from Dr. Lin in 

June of 2011, indicating that she had significant back pain, 

including some radiation into the legs that was lasting for 

either weeks or months at the time she'd have episodes.  There 

is also in evidence a record from Dr. Lin from 2015 where she 

was continuing to complain of back pain.  But there is also 

additional records after that in '16 and '17 from Dr. Lin and 

Elmhurst Hospital that are devoid of or don't contain any low 

back complaints.  

Is that consistent with the records you reviewed 

recently of Dr. Lin? 

A Yes.  

Q And is it also consistent with the records of Elmhurst 

Hospital that you reviewed prior to the accident? 

A Yes.  

Q In your position as a practitioner, as a treating 

doctor, would it have been significant for you to know that 

years before this incident she had back pain, as I described it 

in 2011 and had the car accident in 2006, knowing also as we saw 

from the Dr. Lin records, that the treatment appeared to be 

limited to her PCP, medications and, we don't know if she had 
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any imaging at that time.  

MR. DANIELSEN:  Objection. 

THE COURT:  Basis?  

MR. DANIELSEN:  Leading. 

THE COURT:  Sustained. 

Let me remind everyone, non-leading questions 

unless proper.  

Q Doctor, with all of that information that you reviewed 

and that's in the record, let me simply ask you, was that kind 

of information the type of information that would be significant 

or insignificant for you to know in treating a patient like Miss 

Hernandez Tobon? 

A Yeah, well, I did specifically ask her about the nature 

of her prior -- as you see I documented, but there was no 

significant treatment, no surgeries, no injections related to 

that event, and so I didn't deem it significant. 

Q Was the time period a factor in that? 

A Absolutely. 

Q Why? 

A I mean certainly, you know, it's extremely common to 

have back pain, it's the most common complaint to an emergency 

room.  Almost a hundred percent of people get back pain at one 

point and leg pain, which we call sciatica at some point in 

their life, just having that is not a significant history.  It's 

whether or not it causes sufficient injury to require injection 
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or surgery, then you would say that was a significant injury in 

my estimation. 

Q If she had had a surgery in the past to her neck or her 

back or she had imaging that was recent in time before the 

accident, would that have been something significant to know? 

A Certainly. 

Q And as far as your review of the records, none of that 

is the case? 

A No studies were done as far as I know. 

Q Let's go back to your initial report.  

You shared with us the history and the complaints and 

also the treatment she relayed to you up to that point.  

Did you conduct a physical exam with respect to her 

neck and back on that visit? 

A Yes.  

Q Can you just share with the jury what you examined and 

what you found with respect to her neck and then her back? 

A So on examination of her neck, I first -- examining the 

neck is really in two parts, it's what we call range of motion, 

so I take the patient through a range of motion, flexion bending 

forward, extension back, and left and right turning.  

Along with that, as you are probably aware, the spine 

is where the nerves are housed or they travel through the spine, 

so we also at the same time when we do a spine exam, we do 

what's called a neurological exam, examine the nerves related to 
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those segments of the spine we are examining.  

And so on that date I examined her neck, she had 

flexion of 35 with normal being 70, extension 25 with normal 

being 45 and left and right turning 45 degrees with normal being 

80.  For the jury, it's about half the normal range of motion 

she was exhibiting on that day.  

Also in the upper extremities I found relatively normal 

motor strength, but I found abnormal sensation.  So when we -- 

again, I discussed to you briefly about the neurological exam.  

What the neurological exam means, we are examining nerve 

function to the upper extremities.  And, specifically, the nerve 

function would be the strength of the muscles, the ability to 

feel things, sensation, and reflexes, those are all things, and 

pain is also part of that.  And so she was exhibiting 

abnormalities in neurological function from the cervical spine 

based on my assessment that day.  

The low back was also examined, which was found to be 

good -- relatively good range of motion.  But also on her 

neurological exam she had abnormal sensation left L5, left S1.  

Again, for the jury, the low back, like the neck, is not only do 

we examine range of motion, but we look for nerve dysfunction 

because, as I told you, the spine -- I'll briefly bring up this 

model if that's okay just -- 

Q Let me ask you -- 

A Okay. 
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Q -- would that model there aid you in explaining your 

answer and demonstrating your point to the jury? 

A Yes. 

MR. WILLIAMSON:  With the Court's permission?  

THE COURT:  Yes, you may. 

A Just real brief on this just to show you on this model.  

This is a model of the spine, the human spine, it's neck, mid 

back, low back, cervical, thoracic and lumbar spine.  

And the reason why I brought this up specifically is 

you can see little yellow, what look like, cables coming out of 

the spine, those are the nerves.  So you can see how close the 

nerves, the vertebrae, the disc, the intervertebral disc which 

is the structure between each bone, they are all related.  

So if there's injury to one part it could also impart 

an injury to the nerves, and that's why it's important to do a 

neurological examination of patients when you are examining them 

for spinal injuries. 

Q Doctor, is that everything that was significant with 

respect to the first exam on the first date for the neck and 

back? 

A Also reviewed MRIs on that day. 

Q That's what I was going to get to.  

Let me ask you this, I think the best way to do this, 

since we are dealing with the neck and the back, the neck 

surgery happened first, so let's focus on the neck first.  
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Did you have available to you at that first visit the 

MRI of her neck that was done on 9/21/18? 

A Yes.  

Q Did you have both the report from the original 

interpreting radiologist but also the actual images? 

A Yes.  

Q Did you review the images as part of your exam that 

day? 

A Yes.  

Q And let me just ask you first, sir, because we heard 

your credentials, we know you are not a radiologist.  

As an orthopedic spine surgeon, are you trained to 

review MRI films and interpret them yourself, and is that 

something you regularly do when you are treating patients 

preoperatively and then the run up to surgery in cases like 

this, review the actual studies and interpret them yourself? 

A Yes, certainly your ability to review MRI, CAT scans 

and x-rays.  That's part of your receiving your board 

certification, so that's a requirement of training, and it's 

also what you are board certified in is reading those films, we 

call them films.  

What was the second part of that question?  Sorry.  

Q I was basically asking if you were trained and you 

regularly reviewed the images yourself? 

A Yes, on every patient I will review the MRI, I will 
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look at the report as well, and then I look at the MRI myself. 

Q Doctor, we are going to put up on the screen the images 

from the cervical spine MRI that I just referenced 9/21/18.  

MR. WILLIAMSON:  And this image on the screen is 

in evidence, your Honor, as part of Plaintiff's Exhibit 1.  

Q Doctor, is this one of the cuts or images from the 

study that you reviewed of Miss Hernandez Tobon's neck on that 

day? 

A Yes.  

Q Can tell us what we are looking at here, but 

specifically what, if anything, you found to be significant that 

day, what findings you made? 

A Do you have a pointer?  Or it might be easy if I point 

it out. 

MR. WILLIAMSON:  Your Honor, can he step down?  

THE COURT:  You can step down. 

THE WITNESS:  Thank you, your Honor. 

THE COURT:  You are welcome.  

MR. DANIELSEN:  Your Honor, do you mind if I stand 

over here?  

THE COURT:  That's fine.  

Q Do you want to use a pen? 

A Sure. 

This is an MRI, it's part of a whole MRI, not just -- 

this is not the whole MRI, but the part that most easily is 
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recognizable to you the jury I can point out.  

Some of the anatomical landmarks you can see.  This is 

the entire head, here's the brain.  And so -- and then you will 

see what's called the medulla and then the spinal cord is 

traveling down the spinal canal, that's what that is, that cord.  

And it's exactly what you know it to be, a spinal cord carries 

the signals to the upper and lower extremities.  

These squares are the cervical vertebrae.  Vertebrae is 

the square.  The structure between each vertebrae is called the 

intervertebral disc, herniated disc, intervertebral disc.  

So let's look here, this is sort of a normal area of 

the spine, that wasn't part of the injury, vertebrae, and you 

have this disc material and then you have the vertebrae.  So if 

you want to compare this area and its relationship to the spinal 

cord to this one here.  What are we seeing?  Much darker disc, 

space is more collapsed because the material has ejected out 

towards the spinal cord, and it's actually impinging or pinching 

the spinal cord itself.  

And the spinal cord, and I know that you all know this, 

it is very sensitive, any injury to the spinal cord can become, 

God forbid, paralyzed, so it's very sensitive to touching.  

This MRI is not a motion MRI, they are just sitting 

flat.  So when they move it's actually worse than this.  

So my reading of this would be herniated intervertebral 

disc at C4-5, you can take my word, I know that this is the C4 
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vertebrae, 3, 2, 1, that's how we know, and that's how we name 

the disc by the two vertebrae.  So this disc is a C4-5 disc and 

it's herniated and it's impinging on the spinal cord. 

Q Are any other images you want to show us? 

A That's the great one. 

Q You can retake the stand, Doctor.  

Now, Doctor, we also have in evidence the MRI report 

from the original reading radiologist, and I will grab the copy 

in evidence.  

Did you have the report as well on that date? 

A Yes.  

Q This is Plaintiff's 5 in evidence. 

MR. WILLIAMSON:  Would you be kind enough to hand 

this to the witness. 

COURT OFFICER:  Showing the witness Plaintiff's 

Exhibit 5.  

Q We have it on the screen.  Now here's that C4-5 level 

in the body of the report, and then it's also at the conclusion.  

Were the findings of the original reading radiologist 

consistent with the findings that you made? 

A Yes.  

Q Did he see the herniated disc as well? 

A Yes.  

Q Now, what about her clinical exam, when you examined 

her neck, the findings that you described to the jury earlier, 
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were they consistent or inconsistent with the findings that you 

then made on the MRI? 

A Consistent. 

Q And why is that? 

A Because we found abnormalities in her nerves at C4-5 

consistent with the herniated disc that the radiologist read, 

and as well as I saw on the MRI.

(Whereupon, the following was recorded and 

transcribed by Senior Court Reporter Monica Jenkins.)
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Q So, the pieces fit together? 

A The pieces fit together. 

Q What is an EMG test, Sir? 

A EMG is another diagnostic test like MRI, Cat Scan 

except it's a nerve test.  What it does is it uses electrical 

sensors to determine abnormalities in nerve function.  Briefly 

for the jury that the nerves are like fiberoptic cables that 

carry information.  

If they get disturbed, you get a change in how it's 

transmitted across the fiberoptic cables so the EMG test picks 

it up, helps to corroborate.  You're going to hear radiculopathy 

meaning nerve disfunction or damage. 

Q We've heard that earlier in the case with the other 

witnesses already.  Doctor we have and we've discussed an EMG 

test that was done at the Pappas Facility on October 18th of 

2018 about 5 or 6 weeks after her fall down the stairs which 

show among other things a right C5 radiculopathy.  

Earlier this year did my office provide you with the 

other records copy of that EMG? 

A Yes. 

Q Knowing from your review and from what I just told you 

that the EMG showed a right C5 radiculopathy, was that finding 

on the EMG consistent or inconsistent with what you saw on the 

MRI and clinical exam.  

A Consistent with her subject of complaints, my objective 
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findings and objective diagnostic studies I reviewed. 

Q And when you say objective findings, just briefly 

what's the difference between sort of a subjective and objective 

finding in the setting of a clinical exam when you're putting 

hands on a patient examining them? 

A Subjective means subjective findings are usually told 

to you by the patient.  You are telling me what hurts and what's 

numb, what's not numb.  I can't corroborate that.  I hear what 

you are saying.  I obviously record what I think is important.

Objective means I actually see it.  So, you know, you 

may say your arm is numb but then when I examine you I actually 

find it to be numb.  So, that's no longer subjective something 

you told me rather something I observed myself.  

So, it's important to me.  They're both important 

subjective is equally important but the objective finding is 

what I, my personal information would be of the patient that 

day.  

Like a Cat Scan or MRI is objective.  It's a picture.  

People look at it.  The patient has no influence over what it 

looks like.  It's considered objective as well. 

Q Now, Sir, um, going back to that first visit after you 

spoke with Ms. Hernandez, got her complaints and history, did 

the physical exam, we're confining ourselves to the neck now, 

reviewed the MRI images and the report, after all that, did you 

have an initial impression or diagnosis with respect to her 
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neck? 

A Yes.  So my diagnosis was herniated disc and 

radiculopathy again based on the objective findings and the EMG 

in this particular case at C4, 5. 

Q In this case, are you saying that the C4,5 herniated 

disc was causing radiculopathy? 

A Yes. 

Q What are the symptoms of radiculopathy briefly and how 

does the herniated disc like we saw on the MRI cause it? 

A I briefly explained when I showed it was touching the 

spinal chord, right, so that creates an, it's not just a 

touching but then there's inflammatory response around the 

touching that creates nerve disfunction.  

So, the patient, you know, they don't know they have a 

herniated disc.  They know they have pain, right, but based on 

location of that herniation in this case particularly at C4,5, 

it's more likely to influence those nerves at C4,5 right, it's 

at C4,5.  

That's when host, could be nerves as well could extend 

up and down but usually more specifically you will see that at 

that level.  So, um, yeah, so herniated disc as observed on this 

MRI yield certain complaints, neck and numbness and arm weakness 

as patient complained and then I was able to objectively see 

that on my physical exam and then the EMG also corroborated it 

in this particular case. 
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Q Before we go to what your recommendation was, I want to 

go back to for a moment and I want to the ask you, we see Ms. 

Hernandez date of birth here is 7/6/1980 on the study.  I 

believe she was about 38 years old when this image was done; can 

you tell us, Sir, withdrawn.  

We heard earlier in the case from other witnesses about 

age related degeneration in the spine such as narrowing, um, 

bony overgrowth or osteophytes and desiccation when the disc 

looses water content and they turn dark.  Over all, Sir, what 

level of age related degeneration do you see in her neck on this 

date? 

MR. DANIELSEN:  Note my objection, Your Honor. 

THE COURT:  Basis?  

MR. DANIELSEN:  Leading.

THE COURT:  Sustained. 

Q Can you tell us, Sir, did you make any findings on this 

MRI film with respect to age related charges? 

A I would say there were minimal age related changes but 

to be more clear to the jury this, is the spine of a 

38-year-old.  It's not the spine of an 8-year-old.  In the same 

way you look at me and I look like a 50 something year old man 

on the outside.

If you take an MRI of me on the inside of me looks like 

I'm 50 something.  And so if you look at MRI like this, I know 

it's not an MRI -- there are things the body changes in size we 
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call that age related changes but by no means is that severe 

arthritis and degeneration. 

Q Let me ask you, did you see any severe degeneration in 

this MRI? 

A No.  I would say minimal changes consistent with a 38 

year old? 

Q Okay.  Now, this is the same copy or this is your 

initial report from that first visit; what recommendation did 

you make after the exam speaking with her and viewing the MRI 

report and images? 

A I do review all the options to a patient.  Obviously I 

want to know.  I'm a surgeon I'm going to talk about surgery.  

Besides that, she should continue therapy, try more injections 

they could, you know, all these other conservative treatments 

unfortunately which were not successful but they could try it, 

again, if they want.

I wouldn't recommend it necessarily because it didn't 

work sufficiently.  What I did recommend was surgery.  The name 

of the surgery is cervical discectomy and fusion.  It's an 

operation I've been doing for years to help alleviate the 

symptoms related to herniated disc.

That's what that is including form my rational for how 

I ended up choosing to do that surgery. 

Q Now, the fall down was on September 3rd.  Your first 

visit with her was in March of the next year? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT-EXAMINATION-PLAINTIFF-LATTUGA/WILLIAMSON

MJ

347

A Yes. 

Q We have records in evidence from the Pappas Facility 

indicating she was doing physical therapy for those intervening 

months, was that significant in you making a recommendation for 

surgery the first visit? 

A Exactly how I answered before.  There are other things 

you can try, you know, she already tried therapy.  It didn't 

help her, so, you know, 6 months later of going to therapy 3 

times a week and they still have the pain, you know, that's why 

she ended up being referred to me for at least a conversation on 

surgery but based on my examine I recommended it and she was 

amenable to having surgery. 

Q An epidural injections we heard about them earlier, is 

that a technique or treatment that is often done in occasions 

like this before surgery? 

A Yes.  I mean epidural injections into the spine if you 

recall briefly I mentioned there's inflammation around the area 

of the herniation.  That inflammation actually causes a lot of 

pain, not just herniation but inflammatory response.  

By injecting steroids in that area, as you know you put 

steroids on a rash it goes away.  Same thing, injecting steroids 

in there inflammation decreases and that's associated with 

decreased pain and decreased radiculopathy.  That's why we 

recommended prior to surgery. 

Q Doctor, was the, did you see her a second time before 
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she underwent surgery? 

A Yes. 

Q March 13, 2019? 

A Yes. 

Q And was that second visit to further discuss surgical 

options? 

A Yes. 

Q Did she have similar findings on that date? 

A Yes. 

Q And just so the record is clear, did you conduct a 

physical exam again on that day?

A Yes, I conducted same exam as I did prior and the range 

of motion neurological abnormalities were substantially similar 

to the prior visit. 

THE COURT:  What date was that, Doctor?

THE WITNESS:  3/13 I believe, Your Honor. 

THE COURT:  What year?  

THE WITNESS:  '19. 

THE COURT:  Thank you.  

Q And then what date was the surgery done, Doctor?  Do 

you have the operative report?  

A That's what I'm looking for, sorry.  Yes, sorry.  

4/8/19 surgery performed at Lower Manhattan Hospital New York 

Presbyterian. 

Q Can you tell us, Sir, what was the name, could you 
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describe the procedure for us? 

A Cervical discectomy infusion, that's the short version 

of what the surgery was about.

MR. WILLIAMSON:  Sir, Your Honor, I'd like to mark 

for identification something I would like to show the 

doctor, um, counsel has seen it.  

THE COURT:  I'm going to mark this as Plaintiff's 

15 for identification purpose.

(Whereupon, the documents were marked for 

identification as Plaintiff's Exhibit 15.)

MR. WILLIAMSON:  Doctor, you're going to receive 

the exhibit.  It's not in evidence though.  Look at it 

yourself without showing it to the jury.  If you can be 

kind enough to show the witness.  

COURT OFFICER:  Showing witness Plaintiff's 

Exhibit 15.

Q Doctor, can you tell us what that is? 

A It's a medical illustration which would assist me in 

explaining the surgery to the jury. 

Q Is it multiple pages? 

A Yes. 

Q Do the multiple pages just to save time include both 

the neck injure that we're talking about now but also include 

the low back injury?

A Yes. 
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Q Does it encompass the surgical surgery we were just 

discussing but also the lumbar surgery you did later in the 

case? 

A Yes. 

Q Are those illustrations based on the actual MRI imaging 

that's in evidence, the cervical spine MRI we just discussed and 

also the lumbar spine MRI done on the same date? 

A Yes, it's consistent. 

Q Are they also based on the 2 operative reports of the 

cervical spine surgery we discussed but also the lumbar surgery 

from 2020? 

A Yes. 

Q Did you have an opportunity to look at these 

illustrations before they were finalized to confirm they were 

complete and accurate? 

A Yes. 

Q And are they complete and accurate depictions based on 

the MRI imaging in evidence and operative reports of the neck 

injury, the back injury and the 2 surgeries? 

A Yes. 

Q Would they aid you in describing the injuries and the 

surgeries in this case to the jury? 

A Significantly so.

MR. WILLIAMSON:  Your Honor, based on that, I 

offer the exhibits for demonstrative purposes only.  
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THE COURT:  One second, Madam Court Reporter, 

could you just read back the question with regard to 

complete and accurate?

(Whereupon, the requested portion of the record 

was read back.) 

Counsel?  

MR. DANIELSEN:  Subject to the objection we've 

already raised, Your Honor. 

THE COURT:  Let's put them on the record. 

MR. DANIELSEN:  No objection at this time.  Your 

Honor, may we approach? 

THE COURT:  One second.  Can I ask the doctor one 

question if you don't mind.  

Doctor Lattuga, do the images in what's been 

marked as Plaintiff's 15 for identification purposes, are 

they substantially similar depiction of what was on the MRI 

images of Ms. Hernandez, at the time the MRI's were taken?

THE WITNESS:  Yes, Ma'am.

THE COURT:  Substantial depiction of what the MRI 

looked look when they were taken?

THE WITNESS:  Yes.

THE COURT:  What was previously marked as 

Plaintiff's 15 for identification purposes will be entered 

as Plaintiff's 15 in evidence.  

MR. DANIELSEN:  Your Honor, may we have a brief 
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side bar?  

THE COURT:  Yes.  Off the record. 

(Whereupon a discussion was held off the record.) 

THE COURT:  Members of the jury, with regard to 

the documents that were admitted as Plaintiff's 15 in 

evidence, please know that these documents were admitted 

solely for the limited purpose of being demonstrative.

They are images that are going to help the doctor 

demonstrate the demonstrative to the procedures that the 

doctor'S going to testify about which is to aid you in 

hopefully your understanding of the doctor's testimony and 

they are strictly for demonstrative purposes.  

And they do not represent actual pictures of the 

plaintiff Ms. Hernandez.  You may proceed.

MR. WILLIAMSON:  Thank you, Your Honor.

Doctor, we're going to put up the images so you 

can just explain both the injury that resulted in a surgery 

and the surgery itself.  Can you do this from the stand or 

do you want to come down?

THE WITNESS:  I can do it from here. 

Q What are we looking at here terms of explaining the 

injury that you diagnosed, the injury that you diagnosed with 

respect to C4,5 and then surgery performed? 

A So, in this panel it's, you know, it's titled Maria 

Hernandez Tobon 9/21/18 cervical spine injuries so you have 
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several, lot of things going on.  Upper-left-hand corner you see 

the MRI that shows like I showed you before the herniation C4,5.  

Q Is this a small capture of the actual MRI?  

A The actual MRI is there and then you have immediately 

below it illustration of the spine that blows up, enhances or 

make it easier to see.  The herniation at C4 and 5 you see it 

labeled there C4 and 5.  

You could see that the disc material is protruding out 

impinging on the spinal chord and that's the injury that the 

patient sustained, right, that's that view.  If you go to the 

next panel. 

Q This is the touching of the chord? 

A Yeah. 

Q Which is what causes the radicular symptoms? 

A Along with the inflammation causes radiculopathy, yes.  

The next panel on the right is the cross section.  So MRI's are 

I told you series of pictures that you see when you look at MRI 

it's able to, the computer is able to give you pictures that 

slice the body long ways like this and also slice the body this 

way we call axial and so that's what those, that image is at the 

top there.

You see MRI image reproduced from the original MRI 

which shows the axial view of herniated disc at C4,5.  It's 

labelled there on top right-hand-side and below immediately 

below that is medical illustration depicting exactly what you 
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see above that in the MRI.  

You do see the difference between the actual 

intervertebral disc, the spinal canal, the spinal chord, the 

joints of the spine and the nerve roots.  That's the exact 

anatomy people have and the relationship the most importantly 

where you see the red arrow of that herniation -- 

Q This right here? 

A Yes. 

THE COURT:  I was going to say if there's any 

pointing, the doctor is doing it. 

MR. WILLIAMSON:  Understood Your Honor. 

I apologize, Your Honor.  

A You know where the red arrow is depicts that angle or 

that view of what you see on the panel on the left meaning that 

the herniation or the disc protruding out and impinging on the 

spinal chord, that's the area of inflammation, the area where 

the nerves could get injured directly or indirectly through 

inflammatory changes and those are the nerves those yellow 

structures coming out there like cables, the fiberoptic cables.

You can see the proximity of the herniation to that's 

how the herniation will not only cause the direct pressure on 

the nerve root but vis-à-vis inflammatory changes much broader 

and impact both sides of both nerve roots to either side.

So, that's what that first entire panel depicts. 

Q Let's go to the next panel? 
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THE COURT:  Doctor, if you need to go down and 

point, do that. 

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  Sure.  

MR. WILLIAMSON:  Is that the right one?

THE WITNESS:  Yes. 

Q Are we at the surgery? 

A This is surgery, right, so probably tell that jury you 

could see looks like the outline of a neck of a human, right, 

Maria Hernandez.  You see the chain here and this would be the 

tracheal tube and so that's depiction of the patient.

What you see more specifically related to surgery you 

see the neck is open.  You see the squares which are the 

vertebrae.  You see these metallic devices which are retractors.  

So, the body doesn't stay open.  You have to put retractors in.

They're mechanical.  They hold it open so my hands are 

free to do the surgery.  What you see here is a surgical 

instrument called a pituitary Rongeur and them I'm using that to 

remove the damaged disc at C4,5.  That's what that's depicting. 

Q What's the purpose of removing the damaged disc, what 

are you trying to accomplish? 

A Once the disc is injured like that it's herniated, it's 

no longer functional.  You see it there but it's not doing its 

job which is to stabilize the vertebrae, okay.  Also, the fact 

that its herniated, it normal anatomy is now normal.  
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Now the herniation is in the back of the canal which is 

what we see here, right here.  Then it then as I showed you 

prior panel it will impinge on the nerve, create problems.  So, 

in order to get to it you got to, first of all it's all damaged, 

take it out, doesn't work any more.

You take it all out all the way to the level of the 

spinal chord because that's where the damage is.  That's what's 

creating the inflammatory response.  So, during the surgery I 

actually have a magnifying device.  

I'm able to look in and you know this is all blown up 

pretty large.  I'm able to see the spinal chord.  I'm able to 

touch the spinal chord and the nerves, make sure there's no disc 

material remaining and that's what you see in this panel.

A, disc material, you see the same thing as in this is 

a different view coming straight up and down.  This view is the 

cross section.  You could make out the nose hairs this is what 

it looks like the patient if we had this, you know, this is 

available for you to see.  

I'm removing all the disc down to the spinal chord, 

removing with the retractors the trachea and the esophagus 

breathing tube displaced on one side.  On this side the carotid 

artery and jugular vein displaced to the other side protected by 

retractors.  

I'm able to do my discectomy all the way down where 

decompression is taking the pressure off the spinal chord.  
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That's all that's occurring right here with these two things.  

Um, also it not just disc but bone gets affected as a 

consequence.  

You see this is a high speed burn I'm removing some 

bone related you'll take to here where you see the vertebrae and 

then you'll see, um, remove part of the portion of the vertebrae 

partial vertebrectomy so that as you can imagine I need to see 

all the way in the back.

Sometimes the disc will tuck it's way sort of tuck it's 

way above and below and I need to get to it by removing a 

segment of the vertebrae I'm able to more extensively plea 

eventual wise the spinal chord and the nerve roots.

So, once I've done that I prepared everything.  I 

removed part of it.  Now I have this open space and so you know 

this is the technology that exists.  We put in a what's called a 

bone graft.  

So, it's important.  You can put several different 

devices in here but the most important thing is we keep C4, C5 

open.  We don't want them collapsing down.  When they collapse 

down the nerve that you saw here get pinged gets pinched.  

Again, it not just taking pressure off the spinal chord 

in this particular case obviously, I'm rebuilding the height and 

anatomy of the spine which specifically is the height relative 

to C4,5 and the intervertebral framing.  

So, that's what we're doing in this graft which 
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eventually will all grow together.  That's the word fusion.  You 

know, I do the grafting.  God does the fusion, you know, takes a 

few months for it to fuse.  

You put that in.  In order, so, you can imagine that's 

in that's in pretty tight but what we do on top of that belt and 

suspenders we put in a titanium plate and screws that fixes the 

2 vertebrae so that this graft is stable in there and there's no 

instability at this level.

Q Where does the graft come from, what's the material? 

A These are all now mass produced by transplant patients.  

They take tissue to do transplant patients, takes bone out of it 

could use metallic agents, not what I used here.  That's another 

thing I could use.  This is the extra that depicts that.

So we see the screws, this little rectangle in here, 

that's the graft and that's what happens over the course of time 

these bones will grow together. 

Q Why is the plate and screws necessary? 

A Just because we found this you know it's a percentage 

of cases this is put in pretty tight.  This will actually fuse 

most of the time but that's not one hundred percent of the time.  

So, when it doesn't fuse, that does require a repeat operation.

We put in these plates and screws, brings up the fusion 

rate close to 100%.  Well, nothing is 100% but putting this in 

you are more likely to get a fusion more importantly it provides 

internal stability immediately right after the surgery those 
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vertebrae they don't move excessively so the instability is 

address immediately.  

That helps with immediate postop recovery, quicker 

recovery and then again more likely incorporation of graft so 

that's the purpose of instrumentation in the entire spine. 

Q And that's the next surgery? 

A That's the next surgery.

Q And once the graft is done and the hardware is placed, 

plate and screws put in place are they permanent? 

A Permanent. 

Q So that stays in the patient unless there's some 

problem in the future where it has to come out and stays in the 

patient? 

A Yes, Sir. 

MR. DANIELSEN:  Note my objection. 

THE COURT:  Sustained. 

Q Let me ask it a better way.  The graft and the plate 

and screws, are they permanent for Ms. Hernandez in this case? 

A Yes. 

Q Is there anything else on this first surgery, Sir? 

A No.

MR. WILLIAMSON:  Thank you.  You can retake the 

stand, thank you.  

Q Doctor, um, I know that postoperatively you and your 

office continued to follow her for her neck and continued to 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT-EXAMINATION-PLAINTIFF-LATTUGA/WILLIAMSON

MJ

360

treat her.  But I want to shift at this point to the low back if 

I could?  

A Sure. 

Q Going back to that first visit really the first two 

visits in March of 2019; in addition to the complaints of the 

neck that you already described to us, what if any complaints to 

her back was she making at that time? 

A Similar pain in the back bilateral lower extremity 

associated with numbness, tingling in the toes. 

Q And did you test for range of motion in those visits? 

A Yes. 

Q What was found generally with respect to her motion in 

her lumbar spine? 

A She had fairly in tact range of motion on that day most 

important finding was loss of sensation to the lumbar spine. 

Q Why was that important? 

A Well, that just again as we described before the same 

scenario showing evidence although she was able to move, good 

effort to move and she did, it impacted the herniated disc, 

impacted the nerves that went to her leg. 

Q Similar to the neck MRI early in the case, earlier in 

your treatment of her, did you also have the low back MRI was 

done on the same date on 9/21/18? 

A Yes. 

Q And did you have the actual images to review? 
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A Yes. 

Q Did you also have the report from that study? 

A Yes. 

Q We're going to put up the images of the lumbar spine 

study which is also in evidence as part of Plaintiff's 1; did 

you pick out some images here and you felt --

A Yes.

THE COURT:  Counsel, you have to speak a little 

slower and Doctor, wait until he finishes to answer, 

please.

THE WITNESS:  Sorry. 

Q We'll try that again.  Doctor, did you pick out some 

images before we got started that you felt would best illustrate 

your finding to the jury on the low back MRI? 

A Yes. 

Q Do we have up on the screen here one of the images you 

selected from that lumbar MRI on 9/21/18? 

A Yes. 

Q If you could, I hate to keep having you come back and 

forth, if you can be kind enough to come down and briefly tell 

the jury what your findings were in here and what if anything 

you found to be significant here? 

A This is the MRI like the other one we saw of the lumbar 

spine of the low back.  Give you a general overview, what we see 

is a column of bones, right, separated by these structures which 
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I'll start testing the jury is called the intervertebral disc, 

that's correct.  

You have vertebral disc all the way down, right, so 

then there's numbers.  This is how we number them bottom part is 

the sacrum.  This is S1 so this is 5, 4, 3, 2, 1.  That's how we 

number them.

What you all can see probably because you're beginning 

to be experts on reading MRI's is that this particular disc with 

this protrusion looks different than this particular disc.  So, 

you could see there's a difference.

So, that's what the radiologist reported and that's 

what I also reviewed and say, oh, this patient has a herniation.  

It's protruding out.  There's one at L5 also one at L4, 51 and 

one at L3, 4, right.  

And so patient has can't has full herniation of the 

disc in his back.  In addition to that we're also seeing because 

the severity of the herniation here meaning the bulk of the disc 

material which was once supporting L5 vertebrae over the sacrum 

has migrated out which because of that now it's the space is 

collapsing down.

That's why you see less space there.  So, that also a 

finding that's consistent with low back pain.  It's very common 

finding people get low back page from this in this particular 

case.  So, that's what they have herniated disc 3-4, 4-5 and 

5-1.
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I would say the most serious was at L5 S1.  And that's 

what I ultimately did the surgery on L5 S1. 

Q What about age related degeneration, do you see any age 

related degeneration on this study? 

A No significant age related degeneration. 

Q How would you characterize it knowing she was 38 at the 

time relative to average 38-year-olds? 

A Consistent with a 38-year-old spine. 

Q Now, did you -- I think you can retake the stand, 

Doctor, thank you.  Did you also have, Sir, a report of this 

study which is Plaintiff's 6 in evidence? 

A Yes, Sir. 

Q That was the report of the original interpreting 

radiologist? 

A Yes, sir. 

Q I'm going focus your attention if I could at the L5 S1 

level and the one above it L4-5 if we can scroll down.  Can you 

see the finding that the original interpreting radiologist made 

with respect to L4-5 and L5 S1? 

A Yes, Sir. 

Q Can you share with us after just taking a moment to 

look at that, whether his findings on this film were generally 

consistent or inconsistent with your findings on those levels? 

A Consistent. 

Q Now, we talked about an EMG that was done with regard 
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to her upper extremity in the neck on 10/18, um, earlier this 

year we sent you records and we also sent you the EMG of her 

lower extremities for her low back on that same date October 

18th of 2018? 

A Yes. 

Q Now, that EMG is in evidence as part of the Pappas 

records and it indicates that the EMG found a right L5 

radiculopathy, is that finding on the EMG consistent or 

inconsistent with the findings that you and the original 

radiologist made with respect to L4-5 and L5 S1? 

A Consistent. 

Q Now, what about her physical complaints in the clinical 

examination in those initial visits in March of 2019, were her 

clinical findings consistent with what was found on the MRI and 

EMG or no? 

A They were consistent. 

Q And why was that? 

A Because her subjective complaints which she expressed 

her symptoms my objective findings and the radiologist review of 

the MRI and my review were all consistent with a person that 

would have symptoms at L5 S1. 

Q Now, Doctor, I'm going to direct your attention now 

back to your chart, specifically, um, the visit on June 3rd of 

2019; do you have 6/3/19 there? 

A Yes, Sir. 
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Q Now, at that point June 3, 2019 she had already had the 

neck surgery in April? 

A Yes. 

Q So, was she coming back to you both to followup on the 

neck surgery but also for the low back? 

A Yes. 

Q And in that chief complaint section on 6/3, were there 

any complaints made about her lumbar spine? 

A Yeah, I was consistent with her prior exams where she 

had low, you know, back pain with low extremity radiation from 

the time of the accident. 

Q This is June 3, 2019, did she return to you in a very 

short period of time just later that month on June 19th of the 

same year? 

A Yes. 

Q When she came back to you on the 19rh of that same 

month, was she again complaining of low back pain? 

A Continued to complain of low back pain. 

Q Going to the second page of that report, Sir; does it 

indicate anything about an X-ray that you did? 

A Yes. 

Q Just bear with us, Doctor, I want to get the screen 

brought up.  What does it indicate about an X-ray that was done? 

A It was evidence of collapse at that level like I showed 

the jury on the MRI.  Obviously you're going to see that on the 
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X-ray as well.  You could see it on an X-ray and I did see it on 

the X-ray that what I was documenting. 

Q When you wrote down that the X-ray showed a collapse at 

L5 S1 what does that mean? 

A Exactly as I described to the jury the space between 

the 2 vertebrae's was diminished and I call that collapse in 

what a take records that's how I characterize it. 

Q Is the X-ray from that date part of your file there? 

A I believe it's part, I have it, yes, preproduction 

here, yes.  

Q We're going put that up on the screen.  Is that he 

X-ray from that date? 

A Yes. 

Q I'm sorry, Doctor, you know it looks like we may not 

have it.  Since I asked you about it, um, what if any 

significance did the X-ray in finding on the x-ray about the 

collapse have in terms of the treatment course?  

A We have it here one view.  It's calls the AP view but 

it's a more difficult one to teach the jury because of the 

angles involved but suffice it to say and I think it is, that's 

it off to the left from the left-hand-side you can actually see 

it after surgery too in the followup X-ray.

You will see that less space between L5 S1 and a 

consequence of the migration of the disc as I described. 

Q Was that significant in terms of her treatment course? 
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A It was significant corroborated significant 

corroborated the MRI findings and my objective findings. 

Q We heard from Dr. Root yesterday when he was going 

through the Khaimov records the pain management doctor, that 

just about a month later she underwent what's known as a 

percutaneous discectomy procedure on L4-5 and L5 S1? 

A Yes. 

Q On 7/22/19? 

A Yes. 

Q How does a procedure like that done by Dr. Khaimov fit 

into your treatment course? 

A So, discectomy's are done.  You can just in the low 

back especially you can just remove part of the disc, small 

fragment of the disc because there's so much structure and 

stability there in the first place.  

So, often times that might be a less invasive procedure 

than the kind that I did.  I do discectomy's as well.  It's 

considered a less invasive procedure, less painful procedure, 

quicker recovery and often it helps a lot of patients feel much 

better.  

And that's why it can be offered like in this case Dr. 

Khaimov was taking care of that offered that less invasive 

procedure which I agree was a good recommendation on his part.  

She underwent that procedure and unfortunately she didn't feel 

much better as a consequence which is risk of all surgery even 
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mine, you might not get better when you do the surgery. 

Q Did she return to you on August 14, 2019? 

A Yes. 

Q That would be after undergoing that procedure with Dr. 

Khaimov the month before? 

A Yes. 

Q Was it then that she reported that she was still having 

low back pain? 

A Yes. 

Q August 14th? 

A Yes, Sir. 

Q And on that date, Sir, did you also test for range of 

motion and do a neurological exam with respect to her low back? 

A Yes.  She continued to show evidence of neurological 

disfunction left L5 and left S1 nerve roots. 

Q Did she return to you again to your office again on 

9/23/19? 

A Yes, Sir. 

Q What if any low back complaints was she making then, 

were they continuing? 

A Continues to make similar complaints, um, it did appear 

she was getting a little worse in terms of her range of motion 

of the lumbar spine but it was substantially similar this visit 

she continued having the same problems since the beginning which 

was chronic, you know, subsequent to the accident low chronic 
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low back pain, numbness into the lower extremities and so that 

was substantially similar to the prior.  

I would say perhaps range of motion decreased over that 

time despite all the treatments which included surgery by Dr. 

Khaimov, injections by the other physicians, physical therapy, 

rest and etcetera.  

So, you know, at that point I thought there was really 

no option left you can just live in pain forever or to have 

surgery.  She opted to have surgery. 

Q Is that when you recommended the lumbar procedure? 

A Yes. 

Q What specifically did you recommend for Ms. Hernandez? 

A Lumbar fusion decompression. 

Q Is that basically the same procedure that was performed 

on her neck or something different? 

A Essentially the same except done from just from the 

back, not from the front in this particular case. 

Q Meaning where? 

A Incision would be on the low back L5 S1 the lowest 

portion of the lumbar spine, yeah, you know, I think you have 

images I can show I did surgery on that part of the spine L5 S1. 

Q Now, your record from that date, September 23rd 19 

indicates that you made the recommendations; is that right? 

A Yes. 

Q Did she have the surgery right away or did she wait a 
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further amount of time? 

A No, she waited. 

Q Did she return to you in early 2020 on 5/26/20 and then 

again on 6/12/2020? 

A Yes. 

Q Do you have those visits as part of your record? 

A Yes. 

Q Just jumping to the second of the two June 12th of 

2020? 

A Yes, sir. 

Q In that visit and the preceding visit was she still 

complaining about low back pain and exhibiting positive findings 

in the clinical examinations? 

A Yes. 

Q And on 6/12, Sir, did you order any new imaging? 

A Yeah.  I, I recommended during all along so time was 

elapsing I wanted a new MRI.  I ordered a new MRI. 

Q Why order a new MRI at this point? 

A Because of the time that elapsed between the last MRI, 

sorry, forgot the date now, I thought significant enough for me 

to want to have a new image obviously I was planning an 

operation so if I'm planning an operation in a few weeks I 

prefer to have a newer MRI than one older.  

Also there's some change in her exam.  She's gotten 

worse with the range of motion.  So, that's why I obtained an 
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MRI, see if there was substantial or significant changes in the 

findings that might alter my surgical plan. 

MR. WILLIAMSON:  Sir, we have in evidence that 

second MRI that was done.  I believe just a few days after 

that examination on 6/16/2020 we have that in evidence as 

part of Plaintiff's 1.  Can we put up the MRI of the lower 

back from June 16th of 2020, please, the actual images.  

Q Doctor, I don't know if your eyes are good enough for 

this? 

THE WITNESS:  I'll go down, Your Honor. 

THE COURT:  Yes.  Yes, Sir. 

Q Can you take us through quickly what we're looking at 

here, what findings if any you made on this later MRI? 

A This is the new MRI that I got just before the surgery.  

MRI of the lower back or lumbar spine.  This is a similar image 

of what you saw before, the other one where we see the 

herniation 3-4, 4-5 and L5 S1, this line just needs to show you 

that this slice is at that line.  

That's what that meant.  So you know where you are.  It 

shows herniation L5 S1, show collapse on the X-ray and MRI here 

shows this black, you have to learn, see the a lot of these to 

see it's abnormal, this is it.  

This is part of the herniated disc material which is 

protruding towards.  This is a bundle of nerves called the 

quartacoinar.  This is the nerve that's coming out that framing 
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so it's pinching on the quartacoinar, pinching on the exiting of 

L5 nerve root and then also pinching on the descending nerve 

root S1.  

That's why you get symptoms it two different nerves 

because the herniation broad enough to cover it. 

Q Doctor, I have in my hand Plaintiff's Exhibit 3 in 

evidence which is the report of the original radiologist for 

this study; it indicates exam requested by Dr. Lattuga, did you 

order this? 

A Yes. 

Q And the radiologist found L5 S1 disc herniation at that 

level impinging upon the bilateral extra fecal S1 nerve roots, 

what does that mean, was that consistent with what you found? 

A So this is consistent with what I found and it's 

exactly what I said before which is the, you have herniation 

impinging on pinching you can use that word synonymously on this 

nerve that's coming out nerve coming out of here.

That space is smaller because it's being pinched by the 

nerve and then this is the one that next one that's going to 

leave at the level below also impinging on S1 L5 here so it's 

completely consistent with my prior testimony to your question 

and consistent with my findings. 

Q And after doing this MRI and reviewing it June of 2020 

and all of the visits that preceded it, what was your 

recommendation for Ms. Hernandez? 
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A Surgery. 

Q Did she undergo a second surgery with you on the lower 

back? 

A Yes. 

Q I believe that was done on June 18, 2020 just a few 

days later? 

A Yes. 

Q That was done at a different hospital Hudson Regional? 

A Yes. 

Q The first one was done at New York Presbyterian? 

A Yes. 

Q Why was one done at New York Presbyterian? 

A I don't know.  I operate at two hospitals.  It could 

have been scheduling, I don't know. 

Q We have a surgical and injury exhibit for the low back 

as well; is this the procedure, Sir? 

A Yes. 

Q Can you take through the jury through this procedure? 

A Sure.  So, to the jury conceptually it's actually the 

same operation as I did in the neck because it's a different 

part of the body though you do it differently.  So, things look 

different but it's the same idea.

There's decompression, right and so this, we'll go 

through this.  Patient is put to sleep under general anesthesia.  

Patient is prepped, draped, usual sterile manner and then I make 
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incision on the low back.  And this all image guided.  

You have an X-ray machine that goes around.  I kind of 

know exactly where I'm cutting -- all my procedure.  I'll 

expose, right, expose in this case labeled you know 4, 5 and 1 

so see this is open so I can expose this area and so herniation 

is down below all that.

I have to go through the muscle, go down through this 

area.  I have to remove a portion of the bone to get access to 

where the herniation is because I'm coming from the back so I 

use the same type of drill pituitary that we used in the neck.

I'm removing bone.  I'm removing disc material and 

that's what you see here, pituitary, here we use another type of 

surgical tool called a Kerrison again to remove bone and also to 

expose the nerve roots and then the herniation and that's what 

you see going on in C and D.

(Whereupon, Senior Court Reporter Mary Kate 

Waldron began recording the following proceedings:)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Lattuga - Plaintiff - Direct

mkw

375

DIRECT EXAMINATION (CONTINUED) 

BY MR. WILLIAMSON:  

Q At this point during the surgery, Doctor, are you able 

to actually, and this question applies to the first surgery as 

well, are you actually able to visualize with your own eyes -- 

A Yes.  

Q -- the herniated disc? 

A Yes.  You see, that's what I am looking for.  I am 

seeking out the herniation, I have to find it and I have to pull 

it out, that's what I am doing.  I go down, I move the nerves 

around using surgical instruments until I find the fragment.  

What this D represents is discectomy is me grabbing the 

herniation, what had protruded out and pulling it out so it's no 

longer deforming the nerve.  

What you see here is cross section, it's the same 

operation except it's done in cross section where you see same 

ideas but in a different angle, looking at it from the bottom, 

where I am using instruments to remove disc, I am deflecting the 

cauda equina, which is the bundle of nerves so I can get access 

to the disc.  

And then I'm using -- we use different types of -- this 

is when we seal the disc and how we finish off the surgery, so 

no further -- lowers the risk of more disc protruding out.  

In this operation there is more. 

Q Is there another? 
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A So the same way I put the plate and screws in the neck, 

if you recall, and grafting, we do the same thing in the lower 

back, we put screws like this, we don't use a plate, so it's 

screws and a rod, you see rods, we use graft material, looks 

different than the neck because it's a different part of the 

body.  

And in this particular case the way it's being done, so 

it's packed in around the screws and around the body.  This is 

what it looked like during surgery, this is a reproduction, so 

it's an actual copy of the fluoroscopy.  Fluoroscopy just means 

x-ray.  Fluoroscopy means I am able to turn the x-ray around the 

body, that's why it's special.  

This is what it looks like front to back, L5-S1 with 

the screws, this is what it looks like on the side, AP and 

lateral, that's how we characterize it, and this matches this, 

this is the x-ray image of what you see inside.  Inside you 

would see the screws, the rods, and from the side you would see 

something like -- with the bone graft packed along the side.  

Here, same thing, rod, screws, so that's the operation on Maria. 

Q Doctor, looking at the actual operative report here 

that's part of your chart in evidence.  It indicates the 

laminectomy was performed in its entirety and a wide 

decompression was taken out of the pedicle wall, facet joints of 

L5-S1 were violated greater than 50 percent bilaterally creating 

further instability of the segment in order to achieve 
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satisfactory decompression of the nerve roots.  

What does that mean? 

MR. DANIELSEN:  Note my objection, your Honor.  

THE COURT:  Basis?  

MR. DANIELSEN:  Leading.  

THE COURT:  Sustained. 

MR. WILLIAMSON:  I am reading from the item in 

evidence, your Honor. 

THE COURT:  What are you reading from?  

MR. WILLIAMSON:  From his chart that's in 

evidence. 

THE COURT:  Can you reread the last question?  

MR. WILLIAMSON:  Your Honor, I'll withdraw it and 

ask it in a shorter way. 

Q Doctor, your operative report speaks to a wide 

decompression taken out of the pedicle wall and that the facet 

joints at L5-S1 were violated greater than 50 percent, what does 

that mean? 

A So I have to -- if you remember, I said I was seeking 

out the disc and the pinched nerve.  Well, you have to remove 

enough bone.  In some people you don't have to remove so much, 

because the disc is right in the middle, but in this particular 

case I had to go wide -- wider, which means I have to remove 

some of the normal structures, otherwise I won't have access to 

where the disc is, I won't be able to take the pressure off the 
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nerve.  And it's a lot of fancy medical words there, but what it 

means to say is, I took as much bone as was necessary so that I 

was able to make sure that the nerves were decompressed 

properly, that's what that reflects. 

Q Your operative report also speaks to you dissecting 

adhesions and scar tissue, what does that mean? 

A So if you recall, I mentioned before, that there is an 

inflammatory response to all of these herniations.  What does 

that mean, inflammatory response?  It's not only the release of, 

okay, more fancy medical words, chemical compounds, that, you 

know, promote healing, but it also -- you have ingrowth of new 

blood vessels, the body heals by -- so when something gets 

injured, knee, ankle, anything, heart, the body grows new blood 

vessels and then dumps all these chemicals so the body can heal 

itself, right, it's a easy way to explain something.  

That whole process is inflammatory.  Even though it's a 

good thing, because the body is -- that's how the body is trying 

to heal it, it causes pain, causes more problems too.  

So what happens is that ingrowth of new blood vessels 

and then scar tissue grows around the nerves as a consequence of 

a traumatic injury.  

So when I have to go in and have to move the nerve to 

go get the disc, or the nerve is stuck down because of all of 

this, stuck to the bone, stuck to the floor of the canal, that's 

part of the reason why the patient has leg pain, it's not just 
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that it was pinched, it's an inflammatory response, there is 

granulation tissue, et cetera, that forms, not always, but in 

most of these types of cases, I have to remove that.  

That's what I was describing in there, I go in there 

with special instruments, which we don't need to go into all 

those details, but the type of instruments I am able to mobilize 

and neurolysis, is the medical expression, the nerves as they 

exit on both sides, and that helps to reduce -- you know, if you 

are going -- nerves have to be mobile in the body, when you move 

it can't be stuck, if it's stuck, if you pull it, it's going to 

hurt.  If it's stuck, as a consequence of the herniation, for me 

to help make it better I have to unstick it, and that's what 

that is describing, me unsticking the nerve during the 

neurolysis. 

Q And lastly, Doctor, your operative report from your 

chart in evidence indicates there was evidence of motion and 

instability at the L5-S1 level, what does that mean? 

A That's just referring to the collapse that I showed you 

on the MRI and x-ray.  Not only can you see it on the MRI and 

x-ray, in real life when they go up and down, bones move too 

much, that's why it's collapsing, this causes pain.  

During surgery when I am manipulating the vertebrae, I 

can see that they are moving too much, and that's just me 

documenting that indeed the instability that I diagnosed before 

surgery I am confirming during surgery, that's what I mean. 
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Q Are we done with the operation? 

A Yes, sir. 

Q So we missed the first slides, I just want to go back 

quickly and sort of in reverse order.  

A Okay. 

Q Sort of preceding the operation, just show us what we 

have here? 

A This is a medical illustration reflecting the MRI, 

which you've already seen two MRIs of the lumbar spine.  And we 

can see how the disc material would migrate out like that and 

then cause impingement, that's the nerve, and you see the 

proximity.  So direct impingement plus inflammation, correct.  

Inflammation around the nerve, which is going to cause the pain, 

and so that's what this reflects in terms of as an illustration.  

Then this is the cross section I showed you that we saw 

before on the MRI, we see the protrusion, but you see how the 

disc is coming out like that, and this is nice because it draws 

it out.  There's the nerve that's going out, L5, you see how 

that disc is pushing that nerve, yes, so it causes pain in that 

nerve.  Here's the next nerve going down, and you can see the 

disc material is protruding, impinging on that nerve root.  So 

you can see now how one herniated disc can pinch two nerves, 

that's what we saw on MRI and that's what is meant by this 

illustration.  

Q So I think we are finally done with the illustrations.  
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You can retake the stand.  We have a few more minutes 

before lunch, so I just want to try and start to get through the 

post-operative visits so we can get as quickly as possible to 

the current day.  

There is a note here from June 26th of 2020 in your 

chart which was shortly after the surgery you just described, do 

you have that there? 

A Yes.  

Q Just looking at the first page, sort of in the middle 

of the page, there is a paragraph that starts with, she was seen 

in the ER, just take a look at that for a moment and then I am 

going to ask you a question.  

A Yes.  

Q Did Miss Hernandez Tobon have a small post-operative 

complication after the surgery? 

A Yes.  

Q What happened? 

A Well, she went to the emergency room after day three 

because she had a fever.  Frequently patient says, I have a 

fever, we say come in, let's take a look at you, that's what 

this reflects.  I was at home.  

In the ER she was examined, and this is just me 

documenting what she told us, is that they didn't find any 

issues with the wound, because it's the first thing you think 

about is the wound, infection, even though you give antibiotics, 
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it's a possibility that can occur, but they didn't see anything 

with the wound.  

They did some blood tests that can sometimes help you 

diagnose a infection, and they were only mildly elevated, so it 

wasn't definitive.  

But she was sent home because she got better.  It was 

basically really, like, a transient phenomena.  

And I wrote she had blood cultures.  She did have 

positive blood cultures which is a sign of a serious infection 

and could also be contaminant, and in this case it was a 

contaminant, so that's just recording the facts. 

Q Now, just to try and move as quickly as possible from 

here.  

Did you and your associates in your practice continue 

to follow her through the balance of 2020? 

A Yes.  

Q There was a visit in September? 

A 9/23. 

Q And then two visits in November? 

A 11/3. 

Q 11/24? 

A 11/24. 

Q And now we are into 2021.  I want to direct your 

attention to the first note in '21, which is February 9th.  

A Yes.  
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Q Did she indicate, or was it noted by Dr. Mikelis on 

that date that at that time she was 19 weeks pregnant? 

A Yes.  

Q And then the notes that follow in May and September of 

that year indicate the progression of the pregnancy and then she 

gave birth sometime around September, I am looking at the 9/7/21 

note?  

A 9/24 you said?  

Q 9/7, the one that preceded it.  

A 9/7. 

Q Does it indicate at the top that she had a baby girl? 

A Yes.  

Q And then let's just jump to the next visit which was 

9/24, I believe you saw her personally on that date? 

A Yes.  

Q How was she doing on 9/24/21 with respect to both her 

neck and her back? 

A She was doing well.  I mean overall, the surgery, we 

are moving along without complication, things are healing but 

she continued to have complaints consistent with her accident. 

Q And on the last page of that report from that date, did 

you guys indicate that she should continue with pain management? 

A Correct. 

Q And do some new imaging? 

A Correct. 
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Q And then the next visit I am going to take you to jumps 

over to February 22nd of 2022.  Let me know when you have that 

up.  

A Yes.  

Q Can you just take us through the second paragraph on 

page one and then the part after that about working, just tell 

us how she was doing at that time? 

A Patient improving post-operatively, however, continues 

to have pain and symptoms consistent with the pre-operative 

conditions.  Stopped receiving therapy, performs home exercise 

programs.  Complaining of ongoing neck and low back pain, 

despite all the treatments, including surgery.  Has numbness 

with persistent weakness at the arms.  And patient was not 

working at this time. 

Q And then let's jump forward to May 31st of that same 

year 2022.  Were similar things noted and similar complaints 

voiced by Miss Hernandez on 5/31/22?

A Yes, similar.  

Q Did Dr. Mikelis test for range of motion in her neck 

and back on that day? 

A Yes.  

Q And, generally, what did he find with respect to her 

motion in her neck and her back? 

A Continues to have restrictions of motion, neck and 

back. 
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Q And then at the bottom of that page was there an 

indication that she should continue to follow up with pain 

management for ongoing symptoms? 

A Yes.  

Q And then is the most recent visit before the trial on 

the 4th of September of this year? 

A I believe so. 

Q Do you have that? 

A I don't see that record.  It might have fallen out of 

the file, but that's when my impression is the last time I saw 

her when I reviewed this. 

Q Let me give you my copy for the sake of expediency.  

Just tell us -- 

THE COURT:  One second.  Is that in evidence?  If 

that's not part of Exhibit 14, then let's mark it. 

MR. DANIELSEN:  Your Honor, I have seen that page 

in Exhibit 14. 

THE COURT:  Okay.  

MR. WILLIAMSON:  Thank you.  

COURT OFFICER:  Do you want to see it, Judge?  

THE COURT:  No.  Please give it to the doctor.  

COURT OFFICER:  Showing the witness Exhibit 14. 

Q Doctor, we just have a couple of minutes before the 

lunch recess.  This is the note from 9/4 of '24, the most recent 

visit, I believe.  
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A Yes.  

Q Did you see her personally at that time? 

A Yes.  

Q Can you tell us how she was doing, what was tested and 

what the findings were with respect to her neck and back about, 

I guess, a month and a half ago now? 

A 9/4/24, patient improving post-operatively, however, 

continues to have pain and symptoms consistent with 

pre-operative condition.  Patient complaining of ongoing neck 

and low back pain despite prior treatments.  Has numbness and 

persistent weakness in the arms.  Receiving pain management 

treatments by Dr. Khaimov.  Patient was not working. 

Q What about the physical exam? 

A Physical exam, she continued to have evidence of 

restriction range of motion, flexion, extension, and lateral 

turning, approximately 50 percent reduction in her range of 

motion. 

Q Is that significant? 

A Significant.  

Similarly in the lumbar spine, the low back, she had 

loss of range of motion which was significant in terms of its 

reduction.  

Neurologically, unfortunately, the patient continued to 

have disability with respect to altered sensation at C5-C6, and 

lumbar spine altered sensation at L5-S1, so she still continued 
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to have, despite the surgery, she had evidence of nerve damage.  

So x-rays were done and it showed things had healed 

properly, that the implants were healed and had fused and, 

therefore, just continue to recommend pain management, physical 

therapy for her. 

MR. WILLIAMSON:  Your Honor, given the hour, we 

are sort of as at a transition point.  Should I stop?  

THE COURT:  Yes.  

Members of the jury, at this point in day we are 

going to take our lunch break right now.  

Those admonitions again.  Please do not discuss 

the case with anyone, please do not discuss this matter or 

anything with the parties, the attorneys or any witnesses.  

If anyone attempts to discuss the case with you please let 

my officer know who will in turn let me know.  

You are going to have your lunch break right now.  

Everyone have a good lunch break.  Might be good weather, 

and it's not raining.  Enjoy your lunch.  See everybody at 

2:00.  

COURT OFFICER:  All rise, jury exiting.  

(Whereupon, the jury leaves the courtroom.) 

THE COURT:  Have a good lunch.  

(Whereupon, a luncheon recess was taken.) 

A F T E R N O O N    S E S S I O N 

THE COURT:  Ready to proceed?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Lattuga - Plaintiff - Direct

mkw

388

MR. WILLIAMSON:  Yes, your Honor.  

I have the doctor in the courtroom because we 

didn't have any legal issues. 

THE COURT:  That's all right.  

THE CLERK:  Doctor, you want to come back up.  

(Whereupon, Dr. Sebastian Lattuga resumed the 

witness stand and continued testifying under oath as 

follows:) 

THE CLERK:  Doctor, you are reminded that you were 

previously sworn and remain under oath.  

THE WITNESS:  Thank you.  

COURT OFFICER:  Ready, Judge?  

THE COURT:  Yes.  Please bring them in.  

COURT OFFICER:  All rise, jury entering.  

(Whereupon, the jury enters the courtroom.) 

THE CLERK:  Do all parties stipulate to the 

presence and proper placement of the jurors?  Beginning 

with plaintiff. 

MR. WILLIAMSON:  Yes, your Honor. 

THE CLERK:  Defense?  

MR. DANIELSEN:  Yes, your Honor. 

THE CLERK:  Thank you.  

Jurors, you may be seated. 

THE COURT:  You may proceed, counsel. 

MR. WILLIAMSON:  Thank you, your Honor.  
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Q Doctor, I want to start off with her neck.  This 

morning when you were discussing the beginning of your 

treatment, you testified, I believe, that -- you testified, I 

believe, that after the initial clinical examinations and the 

review of the MRI images and report, you had an initial 

diagnosis; do you remember that? 

A Yes, sir. 

Q When you perform the neck surgery, did the neck 

surgery -- your findings during the surgery, confirm that 

diagnosis? 

A Yes, sir. 

Q And as you sit here today in 2024 on the witness stand, 

what is your diagnosis of Miss Hernandez Tobon's cervical spine? 

A She sustained a cervical herniated disc in the fall, as 

well as a lumbar herniated disc that completely required 

treatment, including surgery to the neck and back. 

Q And with respect to the neck, what level is that? 

A C4-5. 

Q Same question with respect to the lumbar spine.  

Earlier this morning you testified that in the beginning of the 

treatment from the clinical examinations of her low back and 

your review of the low back MRI, there were two low back MRIs, 

and the reports of those studies, that you had an initial 

diagnosis of her lumbar spine; do you remember that? 

A Yes, sir. 
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Q When you performed the low back surgery on her in 2020, 

did your findings during the surgery confirm your initial 

diagnosis? 

A Yes, sir. 

Q And, again, as you sit here today, please specify the 

level, what is your diagnosis of Miss Hernandez's low back here 

in 2024? 

A Lumbar herniated disc 3-4, 4-5, 5-1.  Ultimately I did 

surgery at L5-S1 laminectomy and fusion for a lumbar herniated 

disc, specifically for the surgery L5-S1, which was causally 

related to the slip and fall. 

Q Now, with respect to her neck, taking into account the 

records from her past medical history that we have in evidence, 

that you've reviewed, namely, the Dr. Lin records and the 

Elmhurst records from 2006 up to 2017 that showed no neck 

complaints, coupled with the ambulance call report we have in 

evidence, and the emergency room record that we have in evidence 

from the date of the accident 9/3/18 showing neck complaints, do 

you have an opinion, to a reasonable degree of medical 

certainty, as to the cause of her neck injury that you 

diagnosed? 

A When she fell down the stairs, yes.  

Q On 9/3/18? 

A On 9/3/18. 

Q Similar question, sir.  With respect to the low back, 
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taking into account the ambulance call report from the scene, 

and the emergency room record from later that day on 9/3/18 

indicating low back complaints after the fall, and all of your 

care and treatment in this case that you've testified about, 

including your review of the radiology, do you have an opinion, 

to a reasonable degree of medical certainty, as the cause of her 

low back injuries you diagnosed? 

A Yes, it was the fall she sustained on 9/3/18 down the 

stairs. 

Q Now, sir, with respect to the low back, how can you 

tell us, to a reasonable degree of medical certainty, that the 

herniated disc in her lumbar spine that you diagnosed were 

caused by the fall, given that we also know as early as 2011 she 

was complaining of significant low back pain at times, that 

lasted for prolonged periods of time in certain periods, and 

that included radicular symptoms in the legs, meaning that she 

complained about radiation of pain in the legs in 2011, and that 

there was at least one additional complaint in 2015 of low back 

pain.  Knowing all that, and I know you reviewed those records, 

how can you give us that opinion, to a reasonable degree of 

medical certainty? 

A Based on several factors.  Firstly, from, you know, my 

intraoperative observation of her traumatic herniated disc, both 

in the neck and the back, that's sort of obvious.  Even though 

it's her subjective story, it's her story, it's fairly 
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consistent with someone that had not a significant injury or 

problem with her back, she went back to work, right, that's the 

history, she was able to function effectively for multiple years 

before this event happened which then started the cascade of 

events.  There is no records to support any significant prior 

injury that would -- that I have been offered.  

So between those two things, between a history that's 

consistent with what I found and my direct observation, and my 

direct -- during surgery my direct examination findings I feel e 

causally related to the 9/3/18 slip and fall. 

Q Sir, we have here in evidence the Elmhurst Hospital 

records as Exhibit 10 in evidence which start in 2006 and go all 

the way up to 2017 the year before this fall.  And these records 

in 2016 and 2017, the two years before the fall, contain no 

references of low back pain whatsoever.  The latest one is in 

2015, and before that 2013.  

Given that she didn't have any complaints or have any 

treatment in those two years before the incident, is that a 

significant factor in you reaching this conclusion? 

A Yes.  

Q Why? 

A Because when people get injured they eventually seek 

treatment, right.  And so the fact that she was had multiple 

independent -- might even consider them independent 

examinations, which she made no such complaint, and the doctor, 
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you know, had no reason not to make the complaint, supports both 

in direct evidence by reading it and also her story that she was 

doing fine before the fall.  

Q Now, sir, I want to put up on the screen Plaintiff's 13 

in evidence.  I don't think you've seen this before, but this is 

a -- a still shot from a video, a surveillance video in the 

lobby, or in the building when she fell.  

And this depicts Miss Hernandez actually falling down 

the stairs.  And subject to connection, Miss Hernandez will 

testify that this instance or this moment when the photo was 

captured she was mid fall and she actually landed at the bottom.  

Can you see that on the screen? 

A Yes, sir. 

Q And then I am going to put up Number 12 in evidence, 

which is an actual photograph of the same stairs; can you see 

that, sir? 

A Yes, sir. 

Q Do you have an opinion, to a reasonable degree of 

medical certainty, as to whether a slip from the top of these 

stairs where the landing is, down those stairs to the bottom on 

the buttocks and the back and the mid back and neck could cause 

the type of cervical and lumbar injuries you diagnosed in this 

case? 

A They could. 

Q Now, assuming that just before the fall that day that 
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Miss Hernandez had some kind of underlying asymptomatic old 

condition in her low back from those years before '15, '13 and 

'11.  

Do you have an opinion, to reasonable degree of medical 

certainty, as to whether a fall, such as we just described, 

could aggravate or exacerbate that underlying asymptomatic 

condition? 

A Yes, of course. 

Q What is your opinion? 

A That it could aggravate an underlying condition, yes.  

Q And similarly, sir, assuming that she had that 

asymptomatic underlying condition from years before, do you have 

an opinion, to a reasonable degree of medical certainty, as to 

whether Miss Hernandez, because of that, had an increased 

susceptibility to suffering new injury or greater injury in a 

fall like this because of her preexisting condition as compared 

to a normal person? 

A Yes.  If she had some undiagnosed prior condition that 

was not causing her any symptoms, but it came from a prior 

accident that no one has any clue about, right.  And certainly 

then if you fall and you are in a weakened condition, you are 

more likely to have an injury, and that's what occurred here. 

Q Even if you have an old condition that's asymptomatic 

for a while? 

A Yes, even if you have an old condition. 
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Q Sir, you have given us your diagnosis with regard to 

her neck and back a couple of times already.  

Can you now tell us what your prognosis is with regard 

to both her neck and back for the future? 

A Well, unfortunately, prognosis is poor, right, because 

although the surgeries were successful they didn't completely 

alleviate all her symptoms.  Because of the herniations there 

was nerve damage at the time of the injury, and although there 

is now no longer the pressure on the nerve, that traumatic event 

caused a permanent neurological dysfunction of which the patient 

has continued to exhibit post-operatively, despite all efforts 

to get it to be better, so it's a poor prognosis.  

Let me just follow up by saying, you wouldn't say, 

well, just six more months of therapy, will it get better?  The 

answer is no, it's not going to get better. 

Q Is it significant -- on this question, is it 

significant that she is now six years post the trauma, having 

done years of treatment, including two surgeries and she is 

still symptomatic, is that significant on this question of her 

prognosis? 

A Significant. 

Q And why is that? 

A Again, it bodes poorly to whether or not she will get, 

you know, a complete resolution of symptoms is a consequence of 

the intervention.  There are not many -- there are no options 
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left for her really, so that's why I'm saying it's poor because 

she's going to have this problem forever. 

Q Similarly, sir, do you have an opinion, to a reasonable 

degree of medical certainty, based on all of your care and 

treatment, your review of all the records and imaging in this 

case, including the items in evidence that we've discussed, an 

opinion as to whether the neck and back injuries that you have 

diagnosed in Miss Hernandez Tobon are permanent? 

A Permanent, I do. 

Q What is your opinion? 

A That it's permanent, yes.  

Q As to both the neck and the back? 

A Neck and back permanent injuries sustained as a 

consequence of the fall on 9/3/18. 

Q Lastly on this line, sir.  

Do you have an opinion, to a reasonable degree of 

medical certainty, as to what was the competent producing cause 

in September of 2018 of her onset of symptoms and her need for 

care going forward from there, including your two surgeries? 

A The slip and fall. 

Q On 9/3/18? 

A On 9/3/18. 

Q Let me switch topics, sir.  

MR. WILLIAMSON:  If we can put up the CT scans 

from the hospital?  Either one will suffice.  
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Q Doctor, as part of the Elmhurst Hospital record from 

the date of the incident, which is Plaintiff's 7 in evidence.  

We have two portions that indicate that at the hospital when she 

was brought in in a C collar with complaints of neck and back, 

along with her hip and some other parts of her body, and she had 

reported the fall.  In response to that, the hospital personnel 

did a CT scan of her neck and her back.  I want to ask you a 

couple of questions about that.  

The first is, based on your experience over decades, 

why does a hospital, like Elmhurst, choose to do a CT test in 

this situation versus some other kind of test? 

A Mostly concerned about having a spinal fracture after a 

fall.  So the CAT scan is usually the best images for a 

fracture.  It's more comprehensive than just an x-ray, and 

that's basically why they did that test. 

Q Which is a better test for diagnosing a disc 

herniation, a CT scan or an MRI? 

A MRI. 

Q Why is that? 

A Cat scans, again, focus on the bones, that's why they 

are so good at showing fractures, MRIs show the soft tissue, 

like discs and nerves and the spinal cord.  So they are both -- 

one doesn't replace the other, they are both effective studies, 

but they tell us different things.  

In this particular case she didn't have a fracture, but 
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she sustained a herniated disc, which is diagnosed on an MRI 

most often. 

Q Using the lumbar spine as the example for this  

question -- well, withdrawn.  

Using the lumbar spine for this question, you, sir, and 

the two doctors who testified already in this case, Dr. Root and 

Dr. Payne, along with some of the defense doctors, all agree 

that the MRI of her low back done 18 days after the fall showed 

a herniated disc at L5-S1.  

How is it possible that that MRI 18 days later showed 

the herniated disc at L5-S1, when the CT scan done of the low 

back on the day of the accident didn't show it? 

A The same as I said before, the CAT scan is not a 

sensitive study, in other words, it's not as good as picking up 

a herniated disc, it's very poor at that.  That's why we do 

MRIs. 

Q My last couple of questions, sir.  

Did you have an opportunity in the recent past and at 

our request, to review Dr. Root's life care plan in this case? 

A Yes.  

Q And specifically did we ask you to look at the portions 

of his life care plan that dealt with the spine as opposed to 

the knee? 

A Yes.  

Q And did you comment on that life care plan? 
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A Yes, I found it to be reasonable and appropriate given 

what happened. 

Q Now Dr. Root was here yesterday, and he testified about 

adjacent segment disease.  I am not going to ask you to define 

it because the jury heard it yesterday from Dr. Root.  

Dr. Root testified that given her age and the fact that 

she's had these two surgeries, she's likely in the future to 

face adjacent segment disease, and that would be a factor in her 

needing future surgeries to the neck and back.  

What is your view on that topic? 

A I agree. 

Q Why? 

A Well, firstly, she has herniated discs in the lumbar 

spine that we have in the immediate post injury phase, so we 

know she has other herniations.  I didn't do surgery on them, 

but that doesn't mean over time they won't need surgeries.  

Couple that with the fact that I did surgery, and as 

the jury is now aware about adjacent segment disease, it could 

accelerate any injury to the adjacent level, they are more 

likely than not to have a need for a surgery.  And the same 

applies to the neck. 

Q Thank you, Doctor.  I have nothing further.  

THE COURT:  Thank you.  

Any cross-examination, counselor?  

MR. DANIELSEN:  Yes, your Honor.  
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CROSS-EXAMINATION 

BY MR. DANIELSEN:  

Q Good afternoon, Dr. Lattuga.  

A Good afternoon. 

Q Dr. Lattuga, a few moments ago I think I heard you 

testify with respect to the prior injury in 2006, and I think 

you indicated that the fact that she was able to return to work 

and go about her daily activities, that was some evidence of a 

lack of a serious injury back then? 

A To me that's consistent with not a serious injury, yes.  

Q Are you aware of the fact that Miss Hernandez went back 

to work for approximately six months after the incident that 

brings us here today? 

A Yes.  

Q She told you that? 

A I mean in preparation for trial I became aware of that. 

Q How did you become aware of it in preparation for 

trial? 

A Based on the information that was provided to me.  When 

I -- in preparation I ask for all this information. 

Q You brought your file with you, right? 

A Yes.  

Q What day did you first see her? 

A 3/6/19. 

Q Now when a patient comes to you, Doctor, I assume that 
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you take a detailed history, correct? 

A Yes.  

Q Doctor, does it indicate anywhere in the history -- 

strike that.  

Doctor, 3/6/19, this is about six months after the 

accident of record, does that sound right? 

A Yes, sir. 

Q So does it indicate anywhere here in this record that 

she had just recently discontinued work, or might have even 

still been working when she saw you on this day? 

A It's not on that note. 

Q Also what's not in here is any mention of Dr. Lin's 

records, right, that's not in here? 

A That's correct. 

Q And I believe also in here it indicates, no significant 

history, we talked about that a little before with 

Mr. Williamson, right? 

A Yes, sir. 

Q And so, again, you take a detailed history, you would 

ask questions like this, to ascertain what the plaintiff's state 

of health was in the past, correct? 

A Yes.  

Q And you would agree with me that past pain for -- past 

pain in the back, lasting for weeks and months at a time, rated 

eight to ten at a scale of ten, with pain radiating down to the 
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legs, that would be significant, wouldn't it? 

A Well, I mean as a point of history it might be 

significant, but in the context of, do I think it was something 

that contributed to this, my opinion is no. 

Q So we will come back to that.  

Patient comes to you for help, and that's why a patient 

would come to you for help.  Having a full understanding of the 

history would be helpful, wouldn't it? 

A Yes.  

Q And I've gone through your records pretty closely, and 

I actually don't see in any of the records anywhere, any point 

in time with all of these visits, that she ever mentioned this 

past history at all; is that fair? 

A It's not in my office -- my ordinary office notes. 

Q Where would it be? 

A Well, when I am asked -- I mean I gather the 

information when I ask for -- I'm asked to prepare a 

medical/legal document, and then I will ask to retrieve any 

relevant documents, and so that's when I often become aware of 

things like that. 

Q When you are asked to prepare a medical/legal document? 

A Like a medical/legal document, it's called a narrative. 

Q Did you do a narrative? 

A Yeah, it's in this file. 

Q Now, in order to do this you are communicating back and 
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forth with the plaintiff attorneys, correct?  

A I mean, can't answer yes or no.  I mean I didn't speak 

to anybody on the phone about this, but we do request -- when I 

am asked for a narrative, my custom and practice is to ask for 

all relevant records, specifically past records, if they are 

available, so that it can help me to render an opinion, because 

in that document I am rendering the medical/legal opinion. 

Q Where is the narrative here, Doctor?  You brought your 

file.  

THE COURT:  You can give it to the officer, 

Doctor.  

THE WITNESS:  Thank you.  

Q So this is the narrative here, this document that's 

9/18/2024? 

A Yes, sir. 

(Whereupon, the following was recorded and 

transcribed by Senior Court Reporter Monica Jenkins.)
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Q It's a 2 page document here? 

A Yes, sir. 

Q And it indicates medical records that you reviewed here 

and I do see now the records of Dr. Lin have made their way on 

to here, when did you receive those records? 

A Sometime just prior to. 

Q Close in time? 

A Contemporaneous with preparation of the document. 

Q So the first time you saw Dr. Lin records in fairness 

would have been probably right about the time that you prepared 

this narrative September 18, 2024? 

A In preparation, right. 

Q Thank you.  Doctor, did you receive a subpoena from my 

office?  

A I'm sure I don't know but I'll take your word for it 

that you sent it. 

MR. DANIELSEN:  I will mark this for 

identification.  

THE COURT:  With this letter attached to it also?  

MR. DANIELSEN:  That's fine.  That was delivered 

with the subpoena.  Show it to Counsel, please.  Okay.  

We're going to mark that as Defendant's D for 

identification purposes.

(Whereupon, the document was marked for 

identification as Defendant's Exhibit D.) 
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Q Doctor, as part of your work as in this case, did you 

have occasion to have email communications back and forth with 

the plaintiff's office that the exchange of these records could 

occur? 

A I don't know.  I mean, I don't know how exactly the 

correspondence occurred.  I don't know.  I'm not part of that 

situation. 

Q Who's part of that? 

A I mean it's communicated with someone like a secretary 

from my office then if there are records that need to be mailed 

back and forth they do that, could be done over the phone, you 

know, directly how it happen but I don't have any knowledge or 

recollection of how it happened. 

Q Okay.  Could we bring back up the first day of 

treatment as well.  On 3/6/2019 is just says Dear Doctor and 

then it's blank in there.  Do you know how it came to be that 

Ms. Hernandez came to see you on the first occasion that she 

did? 

A I mean I don't have independent recollection but it's 

usually therapy facility.  There's no name listed there so I 

don't have any independent record of it. 

Q Nothing in your file that you have that would indicate 

that? 

A If there was it would have been a name on there. 

Q Are there other records that are kept in the course of 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Lattuga - Plaintiff - Cross

mkw

406

your business at your office that would indicate such things? 

A No. 

Q So, is there other additional paperwork that's kept at 

your office other than what's in your file here like intake 

notes, intake sheets, things, you know, when you go to a 

doctor's office you fill out a whole bunch of stuff when you 

first get there it asks you about history all that in your 

practice, you own your practice? 

A Yes. 

Q I assume that there are some other documents that get 

filled out when you get there; is that fair? 

A I mean there might be some financial documents.  I 

don't know if that's in the packet here because usually at trial 

I bring the medical aspect of my records. 

Q And there are other folks in your office that deal with 

communicating back and forth with the plaintiff's firms that you 

are working with on cases; is that fair? 

A Yes. 

Q You have a particular personal in your office who 

designated job is to deal with plaintiff's attorneys that you're 

working with? 

A No. 

Q There's nobody, not a particular medical paralegal or 

someone in your office that deals with outside consulting for 

you? 
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A No. 

Q Okay.  So how many people in your office would be 

responsible for that kind of job? 

A If you could be more specific about what job? 

Q So, as part of your job, as part of the work that you 

do you often consult for plaintiff's; is that fair? 

A If that's what you are, you mean provide medical care 

for or given medical legal opinion; I just want to understand 

the question. 

Q Sure.  I'll ask it another way.  You perform I think 

you said earlier that you perform about somewhere between fair 

to say 3 and 5 surgeries a day? 

A Yes. 

Q Between 2 and 3 days a week? 

A Yes. 

Q How many days, how many weeks a year do you typically 

work? 

A 48. 

Q Okay.  Actually what I guessed.  Okay.  So, it's 

helpful I brought my calculator now I don't need it because I 

guessed 48.  So' that's about 288 surgical procedures on the low 

end and 325 on the high end; does that sound about fair? 

A Yes. 

Q Okay.  What percentage of those surgical procedures 

that you perform are done for people that are either in active 
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litigation or wind up in active litigation, do you know? 

A I mean I don't keep those statistics.  I can guess I 

would say 30, 40 percent like car accidents, slip and falls, if 

that's what you are saying, yeah. 

Q 30, 40 percent litigation, okay.  So, if you have that 

much of your practice that's almost half of your practice 

dedicated to working with people who are involved in accidents, 

then I would imagine if you have to have some established 

procedures within your practice to get documents back and forth 

to plaintiff's attorneys when they need them to facilitate the 

care to take in referrals all that there's got to be some kind 

of process otherwise thee would be chaos, right? 

A If they make a phone call to the office I guess they 

call the office then they would just ask to speak to someone 

that can help them with medical records.  Whoever was available 

whether it be a medical assistant, physician assistant or one of 

the secretaries can hopefully help to address that issue in 

terms of providing medical records to the people that are 

inquiring if that's the question you are asking me, Sir. 

Q Now, Doctor, I know you indicated that you don't 

remember if you saw the subpoena or not? 

A I didn't see the subpoena.  I don't see the subpoenas. 

Q So some of the things that I asked you to bring in this 

subpoena were all correspondences written or electronic between 

plaintiff's or plaintiff's attorney or agents and you including 
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your facility, staff or physicians; there's nothing in the file 

that would fit that description that's in front of you, correct? 

A There's nothing in the file?  I think the majority of 

this file fits that description, does it not. 

Q All correspondence written or electronic between 

plaintiff or plaintiff's attorney and you including your 

facility, staff and physician; there's nothing in that document 

there that would fit that particular description? 

A That's correct. 

Q Doctor, can you do you take interoperative photos when 

you perform surgical procedures? 

A No. 

Q You don't? 

A No.

Q Do some doctors do that? 

A Most spine surgeons don't. 

Q Most? 

A Most spinal surgeons don't take pictures. 

Q Then with respect to, it's possible to take them, 

correct? 

A It's -- it is possible.  It's technically difficult but 

possible but it's all done under microscope.  It's not like an 

orthoscopy where you look and see the camera se the picture.  

It's not my customary practice or of my colleagues at the 

hospital at Presbyterian or any spine surgeon to take pictures 
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during surgery. 

Q Doctor, how long have you been on faculty at New York 

Presbyterian? 

A 10 years. 

Q And you're also on faculty at Northwell Valley Stream, 

right?  

A Yes. 

Q And now, you did do the first procedure in this case at 

New York Presbyterian, correct? 

A Yes.  

Q Um, the second procedure you did at Hudson Regional 

Hospital? 

A Yes. 

Q Hudson Regional Hospital is located in New Jersey, 

correct? 

A Correct. 

Q And New York Presbyterian you would agree is fairly 

prestigious institution, right? 

A Yes. 

Q And Northwell Health System also fairly prestigious 

institution? 

A Yes. 

Q Hospital of long standing? 

A Yes. 

Q Actually I think one of the largest employers in the 
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State of New York now?

A Yes, Sir. 

Q And Hudson Regional is actually a for-profit hospital, 

isn't it? 

A I don't know about the economics of the hospital.  I'm 

not involved nor do I have financial knowledge about the 

hospital. 

Q Do you know the owner of the hospital? 

A Yeah, I know who is he. 

Q It's owned by an individual person? 

A Yes.  I mean I don't know there are a lot of details to 

that.  I have no idea.  What I know someone that represents 

ownership lead at the hospital. 

Q New York Presbyterian is a hospital that's been in 

around this area for a very long time? 

A Yes, Sir. 

Q Consider it one of the best hospitals in the state, 

wouldn't you? 

A I do. 

Q And so here you did the first surgery there but then 

the second surgery you went to Hudson Regional.  Geographically 

you almost have to pass New York Presbyterian to get to Hudson 

Regional; isn't that fair? 

A Depends where you're coming from, right.  I'll take 

your word for it she passed one hospital to go to the other. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Lattuga - Plaintiff - Cross

mkw

412

Q And so did you in fact you're here on Marcus Avenue, 

correct? 

A No.  At the time I lived in lower Manhattan so for me 

it was over 20 minutes over through a tunnel versus 20 minutes 

down to Presbyterian. 

Q New York Presbyterian is probably almost walking 

distance from you if you're living in lower Manhattan, right? 

A Yes. 

Q And so I think before counsel asked you why the 

procedure, second procedure was done at Hudson Regional and you 

said maybe scheduling; is there any other reason why the 

procedure was done there? 

A To the best my recollection I don't have any proof of 

this but there was a time I don't know if you recall in Covid 

when all the New York City hospitals closed down.  So, there was 

an after Covid I think it was January 2020 or don't quote me on 

we were not able to do surgeries at Presbyterian.

We had all these patients needing surgery and suffering 

in pain and it was and you can blame Andrew Cuomo, he shut down 

the hospitals but Governor Murphy opened up New Jersey hospitals 

for treatment much earlier.

So, that's most likely was the reason and they had 

fully operational hospital where as Presbyterian which is a 

great hospital but they sort of on Covid lock down, they were 

using beds for Covid patients.  
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There was a limited amount of surgery because the staff 

was busy taking care of Covid patients.  So that represented 

impediment for us to take care of people who needed surgery.  My 

belief is that that's the reason why I ended up at Hudson but I 

also operate at Hudson once every 2 weeks.  

So, it might have been I was there on that day.  

Q And you're still doing procedures in Hudson right now? 

A Yes. 

Q Doctor, how many times a year do you testify? 

A I would say too many I'm joking.  I would say 4 times a 

year. 

Q 4 times a year? 

A Yeah, maybe 5. 

Q So, 4 or 5 times a year and you testified earlier this 

year and in a trial for the plaintiff's firm that's involved in 

this case, right? 

A Yes, Sir.  

Q And you actually do a fair amount of work for that 

plaintiff firm, don't you? 

A I don't know how to characterize fair amount of work 

but I certainly take care of a lot of patients involved in 

traumatic injuries. 

Q So, I did a quick search of the online dockets and I 

found between 2019 and 2023 only, 43 cases alone with you and 

the plaintiff's firm involved in this case; does that sound 
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about right? 

MR. WILLIAMSON:  Objection, Your Honor. 

THE COURT:  Basis?  

MR. WILLIAMSON:  No idea.  Can we approach?  

THE COURT:  Yes. 

(Whereupon a discussion was held off the record.) 

THE COURT:  You can proceed, Counsel.

Q So, 43 cases with this particular plaintiff firm 

doesn't sound unreasonable to you, does it. 

A No. 

Q Doctor, you testified before that you were being paid 

to be here, correct? 

A Yes. 

Q And I think you said a thousand dollars an hour, right? 

A Yes, Sir. 

Q And you also, you also have billed for some of the work 

you've done with respect to providing medical services to the 

plaintiff also? 

A Yes. 

Q Something in the neighborhood of about $76,000? 

A Yes, for all the office visits and two surgeries and 

followup from the surgeries and seeing the patient after, you 

know, after the surgery in the hospital. 

Q And you are a surgeon by training? 

A Yes, sir. 
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Q So, typically, if you're involved in a case there's 

probably some type of surgery involved, correct? 

A I mean most people I see don't have surgery so they 

don't have surgery so but my role is I mentioned earlier in the 

my testimony I'm there to give a surgical consult even from the 

beginning.  So, that how it plays out. 

Q So, you had indicated before that I think the 30 or 40 

percent of your practice involved cases or legal cases, correct? 

A Cases like slip falls and automobile accidents let say, 

those kinds of thing. 

Q It's fair to say that a significant portion of the 

revenue of your practice is derived from legal cases? 

A You could say that. 

Q And so, Doctor, so, we got a little derailed before but 

again same document we're looking at before there's no 

indication of which doctor referred this to you? 

A That's correct. 

Q So, as the owner of your practice I'm assuming you do 

have some understanding of the records that are kept, correct? 

A I do have a understanding to certain extent, yes. 

THE COURT:  I didn't hear your answer Doc.

THE WITNESS:  I do have a certain understanding to 

a certain extent I understand. 

Q So, I assume even not withstanding the fact it doesn't 

say here who referred Ms. Hernandez to you, there are some 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. Lattuga - Plaintiff - Cross

mkw

416

documents back at your office or some computer files back at 

your office that would indicate how she was referred to you, 

correct? 

A No.  If I had it, it would be on there.  If I had an 

indication who referred the patient it would be on there. 

Q Is there ever a case that patients are sent to you 

directly by a plaintiff's attorney? 

A Sure. 

Q Do you know if that was the case here? 

A I don't. 

Q And there's no record back at your office that would 

indicate that? 

A No. 

MR. DANIELSEN:  We're going to bring up the 

records from Dr. Lin's office, please.  Thank you.  Your 

Honor, this is records of Dr. Lin which are in evidence as 

Plaintiff's Exhibit 9.  

THE COURT:  Okay. 

MR. DANIELSEN:  I'm going to scroll down a little 

bit here.  

Q So, this is, I'm sorry, date is 6/1/2011 okay.  Patient 

complains of lower back pain for a long time on and off worsens 

when bending or twisting, aching feel around 8 to 10 out of 10 

pain scale and can last for weeks to months.  

The pain radiating to the left leg and numbness, now I 
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understand that there is no imaging that predates the accident 

available to us here but clinically as a spinal surgeon, when 

someone reports to you that there is pain radiating, significant 

low back pain 8 to 10 pain scale lasting for weeks to months, 

radiating, what sort of things come to mind for you? 

A Sciatica.  I mentioned before sounds like an episode of 

sciatica there.  

Q Sciatica is when there's an impingement on the nerve of 

some kind, correct? 

A More specifically like nerve generally nerve pain in 

the leg, you know, of unknown ideology. 

Q Grab our there's I believe there's a spine next to you, 

right? 

A Yes. 

Q So, then you described that before for us, right, I 

believe when Mr. Williamson was asking you questions you had 

described before how -- 

A How herniated disc can cause pain in the leg. 

Q Right.  So, what are some of the other ways that low 

back pain could be caused -- 

A What you are asking me?  

THE COURT:  Let him finish the question. 

Q So, based on what we see here in this record, right, 

okay.  So, significant pain 8 to 10 pain scale last for weeks to 

months with radiating pain down the leg; could that possibly be 
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caused by a herniation? 

A Sure. 

Q Could it be possibly be caused by bulging disc? 

A Yes. 

Q Could it be possibly7 be caused by narrowing little 

spacing? 

A Yes.  

Q All those things are possible? 

A Yes. 

Q In the absence of imaging study that predates the 

accident you can't definitively rule that out, can you? 

A Yeah.  I mean I have no way of giving an opinion as to 

exactly what the reason why the patient has Sciatica there are 

other reasons as well other than the one you presented but yeah 

I would need imaging study or report to make sure.  

Q So, in the absence of imaging studies that predate the 

accident it cannot be definitively ruled out, right?  

A What can't, those conditions you listed?  

Q Right.  

A I would disagree respectfully with that.  I think that 

you can surmise after you do an assessment as to what the 

treatments were, how the patients proceeded after that, you 

know, whether they returned to normal things of, levels of 

function, whether or not it was a significant injury but I have 

no way.  
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I already answered your question.  I have no way of 

knowing what happened.

Q So, the answer is it cannot be ruled out completely, 

correct? 

A I'm not trying to -- I want to embrace your question a 

little stronger is that okay. 

Q Sure.  So there is no, I'll ask it another way, there 

is no imaging study from before the accident, correct? 

A Correct. 

Q And symptomology that we see on this particular record 

here, right, these are this sort of symptomology can be 

explained by bulging disc, correct? 

A Yes. 

Q Can be explained by herniation, correct? 

A Yes. 

Q Can be explained by narrowing, correct? 

A Yes. 

Q All those things, correct? 

A Anything's possible. 

Q Anything's possible and so in the context, in the 

context of this diagnosis and a lack of any imaging studies that 

predate the accident, you can't definitively rule out the 

existence of those things, correct? 

A I would say anything is possible.  I think that's the 

answered to your question. 
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Q Anything's probable.  So, Dr. Lattuga, we talked a 

little bit before and actually just now, you mentioned the way 

the patient acts subsequent to an incident, correct? 

A Yes.  That's part of the history as well, right, yeah. 

Q When did you first become aware the fact the plaintiff 

worked for about 6 months after the accident? 

A In preparation for trial in contemporaneous to the 

narrative as I began putting the history together. 

Q So, about the same time that you got the Dr. Lin 

records that predated the accident that's also when you found 

out about that same time that's when you found out she worked 

for 6 months after the accident? 

A I don't remember.  I don't have independent 

recollection but that's when I would have been putting energy in 

understanding what happened. 

Q What's the process for preparing for testimony for 

trial for you? 

A Um, reviewing the relevant medical records, um, 

generally there's a conversation with the plaintiff attorney, 

um, reviewing the MRI again because I haven't seen them in a 

couple years.  

I help depict which MRI is most lucrative to the jury, 

confirm the medical illustrations were consistent and a good 

example and accurate reflexion if that's the right expression of 

what the MRI showed.  So, I was involved with that. 
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Q Let's talk about that illustration.  That's the 

document or that the 4, 5 page document we saw up here on the 

screen before, correct? 

A Yes.

Q When you step down had all these images of the cervical 

procedure and all that? 

A Yes, Sir. 

Q That's something that's done purely for the purpose of 

litigation, correct? 

A Yeah.  That's done in preparation for trial. 

Q How much does one of those things cost? 

A I don't know.  I didn't make it, so I don't pay for it. 

Q It's done with TGI, correct? 

A I would apologize I don't want to seem ignorant.  I am 

no involved in the creation of that document.  I can't tell you 

what technology. 

Q But it is sent back and forth to you and between you 

and someone else to make sure it's appropriate? 

A It's sent to me. 

Q Is that like a vendor that sends it to you or 

plaintiff's attorney or who else? 

A I don't know but it's probably the plaintiff's 

attorney. 

Q Probably gets emailed to you, correct? 

A Probably, yes. 
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Q And I did ask for all electronic communications in that 

subpoena and you don't have any of that in this file, correct? 

A I don't see it. 

Q And how many times or how many drafts of that did you 

have to review before a final was created? 

A You mean the -- 

Q CGI? 

A The illustration?  

Q Illustration, yeah, how many? 

A I think I approved it the first time I saw.  I don't 

remember saying it was inaccurate. 

Q You don't have records or documents that deal with 

that? 

A No. 

Q Doctor, we're going to pull up what was previously 

marked as Plaintiff's Exhibit 5 and then also Defendant's 

Exhibit B and put them side by side.  

THE COURT:  I can't hear any of your conversation.  

MR. WILLIAMSON:  I apologize.  I just didn't 

recognize the document and I was asking counsel if he is 

representing it's in evidence. 

MR. DANIELSEN:  The vendor that provided it to us 

unfortunately put this orange yellow stamp up in the corner 

which drives me crazy.  Sorry, Your Honor.

THE COURT:  Okay.
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Q So, Dr. Lattuga, I believe you testified before that 

you did have an opportunity to look at the imaging studies and 

also have the opportunity to look at the reports of the reading 

radiologists in this case? 

A Yes, Sir. 

Q And to the left I have stand up MRI report of 9/25/18, 

correct? 

A Yes, Sir. 

Q And then this is of the cervical spine? 

A Yes, Sir. 

Q Okay.  And then I also have to the right I believe is 

the 9-- 6/29/2023 all radiology studies, is that correct? 

A I believe that, yes, what you have up, Sir. 

Q Are you familiar with both of these facilities? 

A Yes, sir. 

Q You're familiar with Dr. Cole? 

A Yes. 

Q You're familiar with Stand Up MRI, facility you deal 

with commonly regularly in your practice? 

A I mean I'm aware they're providers of diagnostic 

studies to the community and I have other patients that have 

utilized those MRI facilities. 

Q So, we went through this with the radiologist that was 

on the stand for the plaintiff in this case Dr. Payne but I 

wanted to ask you about it as well since you're a spine surgeon.  
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Um, C2 and C3 on Defendant's Exhibit 5, that's on the 

left, that's the earlier study? 

A Yes. 

Q Nothing noted at that level in that study and then also 

nothing noted in the later study on 6/29/2023; does that seem 

fair? 

A They are. 

Q C3, C4 central disc bulge left greater than right noted 

on C3, C4 level, right? 

A Yes, sir. 

Q And then C3, C4 broad post disc herniation noted, 

correct? 

A Yes, Sir. 

Q And then C4, C5 that's the level you did surgery on, 

correct? 

A Yes, Sir. 

Q And in the earlier study central broad herniation 

noted, correct? 

A Earlier one, yes, Sir. 

Q And then the C4, C5 appears to be no residual recurring 

disc herniation, see that?  

A Yes, Sir. 

Q That would mean, well, I'll ask you, what would that 

mean in your understanding? 

A I showed the jury how I took the disc out.  Now it's 
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not there so now he's saying I don't see the disc anymore.  The 

MRI is confirming that. 

Q And in place of it is what? 

A The bone graft. 

Q That's the bone graft that fused, correct? 

A Yes, sir. 

Q You will have also implanted surgical screws and a 

fastener to add additional support, correct? 

A Yes, sir. 

Q Now, at C5, C6 the 9/21/18 report indicates disc 

bulging, do you see that?

A Yes. 

Q And then the 6/29/23 report indicates no disc bulge, 

you see that? 

A Yes. 

Q Is that interesting to you in any way, Doctor? 

A No, I mean you see that it's two different facilities, 

2 different radiologists read it differently can be changed over 

time you know I can't comment on what other people wrote in 

their reports.

Q You looked at the of these studies independently, 

correct? 

A Yes. 

Q So, when you looked at these studies independently, 

what were your thoughts, did you find with respect to C5, C6 on 
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the 9/21/18 MRI which was Plaintiff's 5, did you find a bulge 

when you looked at it? 

A No, I don't have an independent recollection of having 

looked at that MRI clearly focused on C4-5 and that's what I 

wrote in my note and that's what I did on my surgery.  So, I 

think it was there.  

I don't want to, is kind of thing I saw it before on 

the MRI I put up but I really wasn't focusing on that level. 

Q Would it be fair to say in laymen's terms that Ms. 

Hernandez is still experiencing pain, correct? 

A Yes. 

Q So, and before when we discussed some of the in 

fairness we're talking about the lumbar spine, I'll ask you, I 

think it's probably the same idea, we talked about how radiating 

pain can be caused by disc herniations, by bulging, we talked 

about narrowing all those things could produce radiating pain, 

correct? 

A Yes. 

Q So, in this case is it possible with Ms. Hernandez 

continuing to make complaints about radiating pain, that it's 

actually something to do with bulge at C5 or C6 or C6 or 7 as 

also indicated on this report? 

A I mean, you know, it was my position that she sustained 

all of these injuries at the time of the slip and fall, right, 

and so they, I mean, it's, it is a possibility that these discs 
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can continue to cause some pain.  

They weren't treated over time as we spoke on adjacent 

segment degeneration now they're bulging, more symptomatology 

now.  There's more than one answer to the question. 

Q That was interesting was that adjacent level, say that 

again, doctor, Adjacent level -- 

A Collapse. 

Q Adjacent level collapse.  So, the 9/21/18 study shows 

bulging at C5-C6 C6-C7 but then the 9/29/23 study shows no 

bulging at either of those levels, is that fair? 

A That's fair. 

Q So, if you correct me if am wrong if I'm reading both 

of those together then this, these studies read together 

wouldn't be indicative of that, would it? 

A No. 

Q Now, the 9/21/18 study also indicates that it's C2, see 

it right at the bottom there C2 through C6-7 disc hydration loss 

noted, diminished disc height C4-5 and C5-6 and interior disc 

extension at C6-C7 the first parts of that C2 through C3 through 

C6-C7 disc hydration loss; what does that mean? 

A As you get older you begin to loose hydration of the 

interior tissues of the body specifically in this case 

intervertebral disc.

So, you know, as time goes on you begin to see some 

less water content of the disc compared to let's say an 
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18-year-old.  That's what the radiologist is acknowledging. 

Q Meaning that the discs are over time loosing hydration, 

right? 

A Yeah not necessarily collapse but they could be 

possible usually what it means is they're turning a little 

darker images on the T2 image. 

Q The reason I was going like this maybe I went like this 

and should have been like that but -- 

A It's not necessarily associated with narrowing of the 

disc space. 

Q But here it does also indicate disc height loss, 

correct? 

A That's what he reports, right. 

Q Yes? 

A I knowledge he is reporting that, yes. 

Q Did you see that when you read this? 

A No.  We looked at the MRI I didn't see substantial disc 

loss except for the level the 4, 5 level which is where they 

have the herniation I would say that's significant. 

Q Would you then in reading this or looking at 

Defendant's 5 -- 

A Which, both those MRI's.

Q The one on the left is Defendant's 5?  Defendant's 5 to 

the left, the earlier one, you largely agree or disagree to the 

finding in that report?  
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A Largely agree. 

Q Largely agree?  

A Yeah.  Yes, sorry. 

Q So, then Doctor, after -- what was the date of the 

surgical procedure of the cervical spine, Doctor? 

THE COURT:  I didn't hear. 

Q What was the date of the cervical spine surgery, 

doctor? 

A 4/8/19. 

Q Doctor, have you suggested any additional surgery to 

the plaintiff with respect to cervical spine? 

A No. 

Q You've also not suggested any additional surgery with 

respect to the lumbar spine either; is that correct? 

A That's correct. 

Q Doctor, I'd like to take a look at, bring up chart 

notes on 11/4/19?  

A Okay. 

Q This is 11/4/19 this is a followup visit; is that 

correct? 

A Yes, Sir. 

Q This is a followup after the cervical spine surgery; is 

that right? 

A Yes, Sir. 

Q Indicated that the patient had stopped receiving 
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therapy; do you know why that was? 

A No, sir. 

Q And indicates that the patient is continuing to 

complain of ongoing neck and low back pain? 

A Yes, Sir. 

Q Consistent with preoperative conditions, correct? 

A Yes. 

Q Symptoms consistent with pre-op conditions? 

A Yes. 

Q In laymen's terms does that mean that she basically has 

not experienced relief following the surgery? 

A Yes. 

Q Symptoms are partially unchanged from before and after? 

A Yes, Sir. 

Q And how far after the surgery is that? 

A I don't want to give you the wrong answer.  I want to 

check, yeah, so, it's 7 months more or less.

Q Without having to go through each individual record 

I've gone through and read that line largely throughout the 

record even I think continuing up through the narrative; is that 

right? 

A Yes. 

Q In each of the visits she came back and saw you, each 

one of them indicates that preoperative condition is same?

A Continues to have symptoms, yes. 
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Q Would you consider that to be a failed procedure? 

A Yeah.  I mean, I mean, you would say that in one 

respect.  We didn't both get the desired outcome the patient and 

I, we expected to have less numbness and tingling.  From the 

surgical perspective I was able to do the decompression solidly 

fused.  

She didn't need further surgery at that those levels.  

So, in that respect it was successful but obviously I think 

we're both disappointed she still has a lot of sympton. 

Q I would expect Ms. Hernandez didn't probably care so 

much about the surgical outcome.  She was probably looking to 

treat the symptoms, correct? 

A Yes. 

Q Fair? 

A That's why I said we were disappointed. 

Q So, from that perspective we would call that a failed 

procedure, right? 

A I don't like to characterize it that way.  I mean, I 

think unfortunately some people have an injury, they don't get 

full recovery.  I wouldn't say the procedure failed.  You would 

say it was just unfortunate circumstance. 

Q You're a surgeon on the faculty at New York 

Presbyterian Hospital.  That's a fairly prestigious hospital.  

You also have appointments to teach medicine? 

A Yes.  Yes.  
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Q Do you keep track of success and failure rates of 

surgical procedures in your practice? 

A Not statistically, no. 

Q Do you keep a rough idea in your mind? 

A So, this is just a general question to the jury about 

90 percent of people get better but they're not normal let's 

make a distinction.  When I write improving post-operative over 

all she feels good, she feels better but when you examine her 

and go down to the specifics of neurologic -- 

Q Well she says, patient complains of ongoing neck and 

low back pain consistent with preoperative conditions? 

A But the first line says patient improving postop.  So 

we've already said I'm not happy with the outcome.  I'm not 

trying to sugar coat this, right.  It's not like a 100% better 

or 100% not. 

You're somewhere in between and most often people are 

happy with the choices they made.  It's not 100%.  There's a 

percentage of people that are not happy, not better and I mean 

I'm sure everyone's aware on the jury, you can have some 

surgery, go fix it and it doesn't get better, right.

So, that's even if the surgery is perfect.  So, I 

wouldn't consider that a failure but certainly I would 

characterize it like I said.  I think we are both disappointed 

she didn't get better. 

Q Fair enough, Doctor.  So, I think you said 
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statistically about 90 percent of the cases do? 

A Show some improvement in something, pain, numbness or 

strength. 

Q Pain is a subjective thing, right, there's no test for 

pain, correct? 

A For the most part. 

Q We come up with things to try to judge pain like scales 

of 1 to 10 and things like that, correct? 

A Yes. 

Q But one person's 10 might be another person's 5 and God 

knows what else, right?  

A Yes. 

Q And there is no painometer that you have that can look 

inside of a person's body and know what their pain is, right? 

A It's considered a subjective complaint. 

Q So, there is no objective way for you to know what Ms. 

Hernandez's pain is, correct? 

A It's a subjective complaint. 

Q Exactly.  So, on that point we have to more or less 

exclusively trust what Ms. Hernandez tells us? 

A I mean for the most part what you're saying is 

accurate.  Obviously I think if she were faking it I would be 

able to know that, recognize that and make a notation of that.  

I don't think she was faking though at all.  I know she wasn't 

faking. 
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Q Well, you can't know that she wasn't faking it, right?  

A To the best of my ability to judge it, Sir. 

Q Because it is subjective? 

A Correct. 

Q So, we're going to bring up now the lumbar spine 

studies Doctor? 

THE COURT:  Counsel, one second.  Off the record. 

(Whereupon a discussion was held off the record.) 

THE COURT:  You can continue counsel.

Q Okay.  So Doctor, sort of the same deal what we did 

before with the cervical spine studies to the left we have 

Plaintiff's 6 which is Plaintiff's 6 is in evidence is the 

9/21/18 MRI of the lumbar spine and then to the right we have 

Plaintiff's 3 which is the 6/16/20 MRI done by doctor Cole, um 

you personally reviewed both studies and then you also 

personally reviewed these reports, correct? 

A Yes. 

Q Okay.  And then now same thing here 9/21/18 MRI shows 

disc bulge seen at the L1, L2 level, right? 

A Yes. 

Q L1, L2 and the later study no bulges seen, correct? 

A Yes. 

Q Same thing L2, L3 bulge seen on 9/21/18 then no bulges 

seen on 6/16/20, correct? 

A Correct. 
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Q L3, L4 shows a herniation? 

A Yes. 

Q L4, L5 herniation is seen on 9/21/18 but on the later 

studied by Dr. Cole seen as just a bulge; is that correct? 

A Correct. 

Q And L5 S1 you got a herniation at both, correct? 

A Yes. 

Q And then 9/21/18 you have dehydration seen L3, L4 

through L5 S1, correct? 

A Yes, Sir. 

Q Diminished disc spaces at L3, L4 to L5 S1, correct?  

A Yes, Sir. 

Q And lumbar and I believe we have with L5 S1 anterior 

scarring, correct?  

A Yes, Sir. 

Q Now, let's focus just on the diminished disc spaces and 

dehydration that was seen? 

A Yes, Sir. 

Q Stand up MRI and the report you looked at these studies 

as well, did you see that?  

A What specifically?  

Q Dehydration?

A Yes.

Q And the way you se that, correct me if I'm wrong, when 

you put imaging study up you'll see instead of seeing white in 
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the disc if you can hold that up again? 

A I showed the jury instead of seeing white it's black. 

Q So the area in the interverbal disc, right, that would 

be shown white if there was no dehydration? 

A Correct. 

Q And then the darker it is the more dehydration you're 

seeing? 

A Yes, Sir. 

Q So, when you looked at the study did you see you saw 

dark spacing indicating disc dehydration? 

A I pointed it out to the jury before. 

Q That is again classically considered degenerative, 

correct? 

A I don't character it as such.  I would say dehydrative 

changes are age related changes to the spine.  So, same way I 

explained it and in this case it was only those 3 discs.  It 

wasn't all the rest of the discs of the lumbar spine.

I wouldn't character those as degenerative rather as 

simple dehydrative changes consistent with her age and all 

trauma that occurred. 

Q As the body ages, it does break down over time 

generally speaking, would you agree? 

A Yes. 

Q And part of the aging process is the break down of your 

spine like anything else? 
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A Worse.  We dry out on the inside. 

Q We dry out from the inside, right? 

A That's right. 

Q That's part of the process, right? 

A Yes. 

Q That is and as that happens it can lead to things that 

can become uncomfortable, correct? 

A May or may not be painful. 

Q And so when we say, you know, degenerative changes, 

that's sort of a fancy way of saying that process? 

A I mean I would disagree that's a semantical point.  I 

would make the you know to make a distinction between age 

related change that's always been my testimony the way I 

describe those changes versus something more specific than 

dehydrative changes or I think they're more specific for 

potentially degeneration.

In this case I didn't see any substantial degeneration 

of her cervical or lumbar spine.  All the changes seen in my 

opinion I have been asked this several times just represent the 

normal age related changes of a 38 year old person. 

Q The diminished disc spaces also? 

A Well and or traumatic I know in this case the MRI was 

after the injury a consequence small herniation or so a large 

herniation at L5 S1 consequently which I would attribute to the 

traumatic injury. 
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Q Again, no studies from before the accident to compare, 

right? 

A Unfortunately. 

Q Would you agree with me that the only, um, medical 

evidence that we have from before the incident of record would 

be what we see in Dr. Lin's records and also there was a mention 

in the Elmhurst Hospital records, correct? 

A Yes. 

Q So you performed, Doctor, surgery on 6/18/20, L5 S1 

fusion, correct? 

A Yes. 

Q And then you also ordered some additional studies 

before that; was that right? 

A Remind me.  I'll probably agree with you if you remind 

me. 

Q It's late in the day, right.  Did you order new films 

before the surgery? 

A Before the surgery, yes, I believe the second MRI I 

went over. 

Q That's me.  Okay.  Did you have any imaging done after 

the fact, after the surgery? 

A Did I order another lumbar MRI?  

Q Any imaging after the surgery? 

A There's a post-cervical surgery MRI, right, that's the 

one we kind of talked about that before.  I don't remember, I'm 
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sorry if there was one done after the lumbar surgery. 

Q That's fine.  Now, Doctor, after the lumbar surgery was 

conducted you did a number of followups with the plaintiff; is 

that right? 

A Yes. 

Q We're going to bring up the 11/24/20 visit at your 

office? 

A 11/24. 

Q Yes, Sir.  

MR. DANIELSEN:  2/29/21, apologies, 2/29/21.  29, 

sorry. 

Q This is a followup visit after the lumbar surgery, 

correct? 

A Yes, Sir. 

Q So, the lumbar surgery was done on 6/18/20, correct? 

A Yes. 

Q And this is now, so this is a little more than 6 months 

more like 7 or 8 months afterwards? 

A Yes, Sir. 

Q Now, it indicates first patient is 19 weeks pregnant? 

A Yes, Sir. 

Q It also indicates patient improving postoperatively 

however continues to have pain and symptoms consistent with 

preoperative conditions.  She stopped receiving therapy.  

Patient continues complaining of ongoing neck and low back pain 
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despite prior treatments; is that right?  

A Yes, sir. 

Q Again, similar to the cervical spine in laymen's terms 

she's reporting to you that not improving, correct? 

A Well, again, it's same answer I gave the last time.  

There are some subjective improvements but she is not completely 

better.  That's what that means. 

Q Same idea, we have to accept what she said, what she's 

telling us with respect to her level of pain, correct? 

A Yes.

(Whereupon, Senior Court Reporter Mary Kate 

Waldron began recording the following proceedings:)
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CROSS-EXAMINATION (CONTINUED) 

BY MR. DANIELSEN:  

Q We are going to scroll down again to the 9/7/21 visit.  

Now patient reported giving birth to a healthy baby 

girl on 7/22/21.  And then, again, similar statement from what 

we see in the earlier surgery, patient complains of ongoing neck 

and low back pain despite prior treatments.  Symptoms consistent 

with preoperative conditions, et cetera? 

A Yes, sir. 

Q Same thing we have to accept her testimony or her 

history as given to you on that point, right? 

A Yes.  

MR. DANIELSEN:  And then we are going to scroll 

down to the next visit.  

Q When was the next time you saw her, Doctor? 

A So after 2/9, I saw her May, and then after that I saw 

her in September. 

Q September of? 

A '21. 

Q '21, right.  

A After that I saw her September 24th of '21 -- 

Q Right.  

A -- she came back.  

And 11/23/21.  

Sorry, I got to do this the old fashioned way, the 
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finger licking way. 

Q Take your time.  

A No scrolling.  

2/22/22. 

Q So 2/22/22 you saw her, and then when did you see her 

next? 

A And then 5/31/22. 

Q 5/31/22.  

When did you see her again? 

A And then 6/21/23. 

Q So then it was basically a year then, right? 

A I'll accept your math. 

Q Close, 11 months.  My math is not great, that's why I'm 

a lawyer.  

A Then 9/4/24. 

Q 9/4? 

A 9/4/24 is the last visit I had with her. 

Q So it would be fair to say that since May of 2022, 

you've only seen the plaintiff on two occasions, once in the 

middle of 2023 and then once in the lead up to the trial here, 

correct? 

A The dates that I described to you. 

Q I think that's a fair representation, correct? 

A Okay, yes.  I will take your word for it, because I 

wasn't counting mentally the dates and the actual visits. 
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Q I will do it another way.  After May 31, 2022 there's 

only been two office visits, one in 2023 and one in 2024? 

A I think that's correct. 

MR. DANIELSEN:  Let's bring up the 9/4/24 date.  

Q Now this is the narrative that we talked about before, 

correct? 

A Yes.  

Q And this you prepared for the purposes of the trial, 

correct? 

A Yes. 

Q So to be clear, when she came to see you, when Miss 

Hernandez -- 

MR. WILLIAMSON:  That's not correct.  

MR. DANIELSEN:  I'm sorry.  What's that?  

MR. WILLIAMSON:  It's not correct. 

THE COURT:  Do you have an objection?  

MR. WILLIAMSON:  Objection.  

THE COURT:  Basis?  

MR. WILLIAMSON:  You know what, it's fine, your 

Honor.  It's not correct. 

MR. DANIELSEN:  It says narrative on it, doesn't 

it?  Scroll it. 

MR. WILLIAMSON:  I will withdraw. 

A The 9/4 is last visit, the narrative is 9/18.  

Q I apologize.  You are absolutely right.  I apologize.  
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9/4 was the visit, you are right.  I apologize.  

9/4 was a visit and then 9/18 was the narrative, 

correct? 

A Yes.  

Q Did you see her on 9/18 as well? 

A No. 

Q So you saw her on 9/4? 

A Yes.  

Q That's the office visit, correct? 

A Yes.  

Q And then you generated the narrative on 9/18; is that 

fair? 

A More or less, yes.  

Q So my complicated math from before holds that you saw 

her once in 2023 and once in 202024, correct?  

A I will take your word on it.  I really don't want to 

give that, then I have to go through and I need a pen and paper 

and mark the number of times.  I believe you. 

Q So the 9/4/24 was the only time you saw her in 2024? 

A Yes.  

Q And so the reason why there is two documents is one was 

the office visit and the other one was the narrative, correct? 

A Yes.  

Q The narrative was the document that you prepared for 

the purposes of the trial here at the request of the lawyers, 
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correct? 

A Correct. 

Q And in the lead up to that, that was the first time 

that you saw the Dr. Lin records, correct? 

A Contemporaneous with creating a narrative, yes.  

Q And that was the first time you learned that she went 

back to work for six months? 

A Yes.  

MR. DANIELSEN:  Let's go back to the 9/4 for just 

one second.  Scroll down a little bit.  Perfect.  

Q Chief complaint, here again, Doctor, it says, patient 

improving post-operatively, however, continues to have pain and 

symptoms consistent with pre-operative condition, patient 

complains of ongoing neck and low back pain, despite prior 

treatments; has numbness with persistent weakness to arms.  

Receiving pain management treatment with Dr. Khaimov; plaintiff 

not working at this time, correct? 

A Correct. 

Q Be fair to say this is, again, a similar statement to 

the statement that we've seen many, many times throughout the 

records from all of the post-operative followups, correct? 

A That's how I document that scenario. 

Q And same thing, we have to accept Miss Hernandez's 

statements with respect to her level of pain to some extent to 

reach that, correct? 
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A Yes.  

Q So, Doctor, same question as the one with the cervical 

spine surgery, with the lumbar spine surgery, from the 

perspective of resolution of pain, would you agree that this was 

not successful? 

A Again, I think you asked me about the lumbar spine but 

I'll repeat it.  I don't characterize it that way.  I would just 

say that the surgery was successful.  The fact that we see -- 

achieve all of the goals the surgery was meant to address, and 

there was some subjective improvement, but the patient continued 

to have symptoms consistent with her pre-operative condition.  

That's just the best way to say it, it covers exactly 

what the surgery intent was. 

Q Doctor, it's getting late in the day, and it's Friday 

so -- 

A Are you letting me go home?  

Q That's not up to me.  

A That's the Judge.  Thank you, sir. 

Q Thank you, Doctor.  Appreciate it.  

THE COURT:  Thank you.  

Any redirect?  

MR. WILLIAMSON:  Yes, your Honor.  Just briefly.  

THE COURT:  Okay.  

REDIRECT EXAMINATION 

BY MR. WILLIAMSON:  
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Q Doctor, we are going to put on the screen -- while he 

is doing that.  During the cross-examination, sir, do you 

remember Mr. Danielsen asked you a whole bunch of questions 

about whether or not Miss Hernandez returned to work after this 

incident, and when you learned the details of that? 

A Yes.  

Q And do you remember when he started those questions, he 

showed you your first office note from March of 2019? 

A Yes.  

Q Do you recall that? 

A Yes.  

Q And he said to you, Doctor, there is nothing about work 

in that first note, and you said yes, right? 

A I believe that was my answer. 

Q Okay.  I think you were both wrong, so you just bear 

with me.  

A Thank you for correcting me. 

MR. DANIELSEN:  Me too. 

Q This is the same note, and I am -- 

MR. WILLIAMSON:  Let's scroll up and show the jury 

the date so there is no confusion.  

Q 3/6/19, that's the first time you saw her; is that 

right? 

A Yes.  

Q And notwithstanding what Mr. Danielsen said about their 
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being nothing in here about her work and when she returned to 

work and when you learned it, if you scroll down the first 

paragraph.  

A Patient not currently working. 

Q You are stealing my thunder, bear with me.  

At the time of the accident the patient worked as a 

cashier.  And then it also says, the patient is not currently 

working, the patient stopped working on January 2019.  

A I'm sorry. 

Q Did I read that right? 

A Yes, you did.  

Q So it would appear from this note that she told you 

when she first met you and you wrote it down or dictated it, 

that she had previously worked as a cashier but had stopped 

working, I guess, that would be about five months after the 

accident? 

A Yes.  

Q Is that right? 

A Yes.  

Q Fair to say you knew that early on in the case or in 

your treatment of her? 

A I knew that when I wrote it down on that day. 

Q And there's other references later in your notes where 

it either says she is struggling to work -- actually I withdraw 

that, that's a different record, I think that's Khaimov, we 
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looked at that yesterday.  

There are other portions of your record later notes 

that say she is not working; is that right? 

A That's correct. 

Q Now we are going to the Dr. Lin note from 2011 which 

counsel asked you about.  

So Mr. Danielsen showed you this note from 6/1/11, and 

we've discussed this several times in this case today and 

yesterday.  

And, sir, there is no doubt it says, the patient 

complains of low back pain for a long time, on/off, worse when 

bending or twisting, achy feeling around eight out of ten, can 

last for weeks to months.  The pain radiating to the left leg 

and numbness.  And it indicates that she has a history of the 

motor vehicle accident from 2006, which we already know about.  

Now, when I was asking you questions, I asked you about 

this line in your first report where you said, she reported to 

me no significant past history of injury; do you remember that? 

A Yes.  

Q Now, I just want to put this in context.  If this was a 

note from Dr. Lin from 2017, the year before the accident, or 

even 2016, two years before the accident, would you have the 

same position, or if it was sooner in time to the accident, 

would you have considered it significant? 

A I mean the answer is yes, it was obviously closer in 
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time to the accident than I would think -- her complaint made 

her more susceptible to the accident.  I think the fact that it 

was seven years earlier, to me it was an episode of sciatica 

that resolved, but obviously I don't have all the records.  

Based on the history and the fact that she was able to 

return to work for a period of time to me suggests that she was 

fine. 

Q Let me ask it another way, because counsel brought out 

that this is not your first time testifying, and you have come 

to court when you have treated a patient that got hurt in an 

accident and there is a litigation.  

In trying to judge the relevance or the importance of a 

prior complaint to the same part of the body, how long before, 

how many years, whether it's one year, six years, eight years, 

is that a factor in making an assessment? 

A That's a factor. 

Q And to further put this in context, if the records in 

evidence from both Dr. Lin and Elmhurst Hospital indicate in the 

aggregate that this was the only note of its kind where there 

was mention of radiating pain into the legs, the only note of 

its kind where the pain scale was quantified at all, let alone 

eight out of ten, and the only other reference to back pain from 

2011 all the way up to 2019 are a 2013 Elmhurst Hospital 

reference, out of a thousand pages, that's non specific, and a 

2015 non specific reference to low back pain from Dr. Lin.  And 
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then nothing in 2016 and nothing in 2017.  

My question to you, sir, is, is it important in 

evaluating the role, if any, of her prior history in her 

complaints after this accident to put all that in context, 

meaning to look at the aggregate of her past history? 

A Of course, that's part of the -- it's the whole picture 

from beginning to end, everything I have answered several times 

here. 

Q Now, sir, there were questions also about this 

narrative report that we asked you to make.  

Just to, you know, demystify it.  Did my office contact 

your office not you directly but your office? 

A Yes.  

Q And say the case may be going to trial? 

A Yes.  

Q We would like to send Dr. Lattuga all of the records 

that are going to be asked about and be relevant in the 

courtroom and have him review them and write a report? 

A Yes.  

Q And did we send you Dr. Lin's records? 

A Yes.  

Q The Elmhurst records dating back to 2006? 

A Yes.  

Q And all the other records in the case that were 

pertinent? 
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A Yes.  

Q And when you write a narrative report for a lawyer in 

anticipation of coming to court, is the focus and the 

calculation different when you are treating the patient and you 

are just writing a medical record? 

A Yeah, absolutely, all the records we have gone over 

relate to patient care, those are notes that I keep to document 

what my interaction was with the patient.  

It's not until, if ever, asked to render a 

medical/legal opinion that I'll begin to make an opinion and 

opine on causality, what it was all about, although, you know, 

obviously I linked it in the history to the fall. 

Q And then counsel also asked you about whether you took 

photographs during your surgery, and you said, not only do I not 

take them, but I don't know any spine surgeons who do; do you 

remember those questions and answers? 

A That was my response. 

Q But there is something known as a, and pardon me if I 

say wrong, intraoperative fluoroscopy? 

A Correct.  

Q And that captures a picture in layman's terms? 

A I showed the jury.  You had, I think, a picture of the 

intraoperative fluoroscopy. 

Q That was what I was getting to.  Was part of the 

imaging that the illustration was based? 
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A Yes.  

Q The intraoperative fluoroscopy? 

A Yes.  

Q And in this case we have intraoperative fluoroscopy 

from both surgical dates, 4/8/19 and 6/18/2020 when the 

surgeries were done? 

A Yeah, those are the kinds of pictures that we take 

during surgery, that's what's really relevant for me. 

MR. WILLIAMSON:  We could offer that later next 

week when we have time but they were exchanged.  

Q On Monday we have an orthopedic surgeon coming, 

Dr. Hostin, who performed a surgery on the knee.  

In an arthroscopy a orthopedist will take 

intraoperative photos?  

A Yes. 

Q But in a spine surgery it's an intraoperative 

fluoroscopy? 

A I would say more than 90 percent of the surgeries done 

in this country it's fluoroscopy photos that are taken, not a 

direct.  I mean it's possible to take a picture but it's not 

really helpful to the surgeon or the patient. 

Q And then counsel asked about past cases with my firm, 

the firm I am associated with.  

In your best recollection and memory, how many cases 

have there been like this that have gone to trial where I have 
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been the attorney for the plaintiff and you testified for the 

plaintiff because that person he or she was your patient? 

A I would say five times over the couple of decades that 

we have been together. 

Q And then, sir, counsel also asked you about adjacent 

segment disease, and he had on the screen the MRI report from 

6/29/23 which is a cervical spine MRI, a couple of years after 

you performed the cervical fusion; is that right? 

A Yes.  

Q And this is the report he had up earlier, and he was 

asking you about the absence of adjacent level segment disease.  

Now just to clarify, if you fuse, in this case C4-5, 

the adjacent levels would be just directly above and below? 

A 3-4 and 5-6. 

Q So one of those adjacent levels would be C3-4; is that 

right? 

A Correct. 

Q And in this study done a couple of years after or 

sometime after your surgery on C4-5, at the adjacent level C3-4, 

Dr. Kolb found a broad posterior disc herniation impinging on 

the thecal sack; is that right? 

A He did. 

Q And if you look at the prior study from 2018 of her 

neck, at that same level it's only a bulge, so there is a 

progression? 
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A Progression. 

Q Now, I am not going to ask you whether that's adjacent 

segment disease, but it's consistent with the progression which 

is what we talk about when we talk about the adjacent segments 

worsening at an accelerated rate; is that right? 

A Yes.  

Q And then counsel put up 11/4/19of your record.  And 

counsel had a whole bunch of questions about multiple of your 

notes about this language in your report which was repeated a 

couple of times about whether she is improving and how much; do 

you remember those? 

A Yes.  

Q And it was either she is all better or, you know, she 

has no improvement.  

So this is the language from at least one of them that 

he was asking about, 11/4/19.  Here's the language, patient 

post-operative with some improvement, however, continues to have 

some residual pain and symptoms consistent with pre-operative 

conditions.  

Based on your review of this and all the other notes 

for Miss Hernandez, plus your general recollection of her care, 

good result, mixed result, bad result, what are you saying here 

and how are would you characterize it? 

A I'd say it's a mixed result.  Like I've said it several 

times, the surgery went well, went on to achieve the goals of 
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surgery.  She subjectively says, patient says, I feel better, I 

still have some pain, but I feel better than I felt before, 

that's what I am looking for, that's really a predictable thing 

that I can deliver to a patient.  I never tell them you are 

going to be a hundred percent better because these injuries 

sometimes just last forever.  So I am kind of happy -- I could 

be more happy with the outcome, but I am reasonably happy with 

the surgical outcome.  But I am -- we are slightly disappointed 

that we didn't get complete relief. 

Q And then counsel asked you several times, and this is 

my last area, about how when Miss Hernandez complains to you 

either in 2024 or in 2019 or in between about pain, that it's 

subjective, meaning that you have to trust her and you don't 

know for sure; do you remember those questions and answers? 

A Yes.  

Q Sir, as a spine surgeon, would you ever operate on 

anybody without first talking to the patient and asking them, 

what are your symptoms? 

A I mean obviously we take a history of every patient 

that we operate on, which includes the amount of pain they have. 

Q I mean unless it's an emergency in the ER and the 

person is already unconscious.  

Before surgery, for an elective surgery, whether spine, 

knee, shoulder, whatever, do you know of any surgeon, spine 

surgeon or otherwise, who operates on a patient without first 
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asking them about their pain and other symptoms? 

A Obviously you take a history.  All doctors, surgeons 

and non surgeons are going to take some type of history, 

sometimes it needs to be extensive, and sometimes, you know, you 

could see the bone sticking out of the leg, so you don't really 

need much of a history, right. 

Q Not in stark cases like that where you do depend to a 

degree, if not entirely, on the patient telling you what their 

symptoms are.  

Surgeons like you do not operate without speaking to 

the patient and getting their symptoms? 

A Correct. 

Q And while it's not the only factor, fair to say that 

health care, including surgical care, runs on subjective 

complaints, because we need to speak to the patients and find 

out from them what their complaints are, it's not the only 

factor but it's certainly one of the factors? 

A It's a very important factor actually. 

Q Thank you, Doctor.  Nothing further.  

THE COURT:  Thank you.  

Doctor, you may stand down.  Thank you.  

THE WITNESS:  Thank you your Honor.  Have a nice 

day.  

(Whereupon, the witness stepped down.) 

THE COURT:  Counsel, do you have any further 
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witness for today?  

MR. WILLIAMSON:  I have another witness, Judge -- 

I am kidding, your Honor.  No.  That wouldn't be wise after 

4:00 on a Friday.  No more witnesses, your Honor. 

THE COURT:  All right.  Members of the jury, good 

time to break for the day.  

So remember my admonitions over the weekend, 

please do not discuss the case with anyone, don't do any 

research about this case, do not speak to the parties the 

attorneys or the witnesses.  If anyone attempts to speak 

with you or discuss this case, please let my court officer 

know who will in turn let me know.  

We are going to resume Court Monday morning at 

10:00 a.m.  

So, everyone, have a wonderful weekend and get 

home safely.  I think you could still enjoy some of this 

nice weather outside.  Take care.  

COURT OFFICER:  All rise, jury exiting.  

(Whereupon, the jury leaves the courtroom.) 

THE COURT:  Off the record.  

(Whereupon, Court stood adjourned until Monday, 

November 4, 2024 at 10:00 a.m.)
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