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pursuant to CPLR §3101(d). Such statute, relied upon by plaintiff, states that “where a party for
good cause shown retains an expert an insufficient period of time before the commencement of
trial to give appropriate notice thereof, the party shall not thereupon be precluded from
introducing the expert’s testimony at the trial solely on grounds of noncompliance with this
paragraph.” CPLR §3101(d)(1)(i). Here, plaintiff has failed to provide any reason for the delay in
retaining Dr. McMahon and Dr. Guy, let alone establish good cause for the delay. One such
disclosure was a mere seven days prior to the original trial date. As such, plaintiff’s expert
disclosures for Dr. Mark McMahon and Dr. Ali Guy are stricken.

As to plaintiff’s cross-motion seeking to exclude defendants’ biomechanical expert, Dr.
Ronald J. Fijalkowski, Ph.D., plaintiff argues that such expert must be precluded as his testimony
is not based upon generally accepted scientific methods. Alternatively, plaintiff seeks a Frye
hearing. In opposition, defendants argue that Dr. Fijalkowski’s methods are peer-reviewed and
are generally accepted in the field.

It is well settled that expert testimony in New York must meet the Frye standard, as
articulated by the Court of Appeals in People v Wesley. “The long-recognized rule of Frye v
United States. . .is that expert testimony based on scientific principles or procedures is admissible
but only after a principle or procedure has ‘gained general acceptance’ in its specified field.”
People v Wesley, 83 NY2d 417, 422 (1994) (citing Frye v United States, 293 F. 1013 [D.C. Cir.
1923]). As to methodology, “[t]he burden of proving general acceptance rests upon the party
offering the disputed expert testimony”. Dovberg v Laubach, 154 A.D. 3d 810, 813 (2nd Dept
2017).

Defendants have offered evidence herein to establish that Dr. Fijalkowski is using a
generally accepted methodology and one that has been accepted in many similar cases, as well as
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having been peer reviewed. See defendants’ Affirmation in Opposition dated April 8, 2024, Exh.
A, Affidavit of Ronald J. Fijalkowski, Ph.D. in Opposition to Plaintiff’s Notice of Cross-Motion
and Affirmation in Support, p. 1-6. Contrarily, plaintiff offers no expert opinion to dispute that
these methods are not generally scientifically accepted. In the instant action, defendants have
provided evidence that Dr. Filjalkowski is using methods that are generally acceptable in the
scientific community. Thus, plaintiff’s arguments regarding the testimony of Dr. Filjalkowski
applies to the weight of the expert’s testimony rather than preclusion. As such, plaintiff’s cross-
motion is denied.

Accordingly, it is

ORDERED that defendants’ order to show cause to strike is granted in part to the extent
that plaintiff’s Second BP dated February 22, 2024 is stricken, plaintiff is precluded from
presenting evidence at trial related to the injuries claimed in the Second BP, and plaintiff’s expert
disclosures for Dr. Mark McMahon and Dr. Ali Guy are stricken; and it is further

ORDERED that plaintiff’s cross-motion seeking to preclude defendants’ biomechanical
expert is denied in its entirety; and it is further

ORDERED that the parties shall appear on November 7, 2024 at 9:30am, in Part 40, 60
Centre Street, New York, NY 10007 for trial; and it is further

ORDERED that within 21 days of entry, defendants shall serve a copy of this

decision/order upon all parties with notice of entry.

This constitutes the Decision/Order of the Court,
10/02/2024 % ___—
DATE ADAM SILVERA, J.S.C.

CHECK ONE: CASE DISPOSED NON-FINAL DISPOSITION

GRANTED D DENIED . GRANTED IN PART D OTHER
APPLICATION: SETTLE ORDER SUBMIT ORDER
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Index No. 154468/2017

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

LISBETH E. TALBERT,

Plaintiff,
-against-

C.A.C. INDUSTRIES, INC. and STEVEN J. FOULDS,

Defendants.

ORDER WITH NOTICE OF ENTRY

LONDON FISCHER LLP
Attorneys for Defendants
59 Maiden Lane
New York, New York 10038

Pursuant to 22 NYCRR 130-1.1, the undersigned, an attorney duly admitted to practice law before the Court of State of New York,
certifies that, upon information and belief and reasonable inquiry, the contention contained in an annexed hereto document are
not frivolous.

Dated:  10/04/2024 %’/’ LK

Signature:

Name: Robert D. Martin, Esqg.

Defendants, C.A.C. INDUSTRIES, INC. and STEVEN J. FOULDS,

{N2310032.1}
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
#
LISBETH TALBERT, Index No.: 154468/2017
Plaintiff, i
- RESPONSE TO DEMAND
-against- FOR EXPERT WITNESS
C.A.C. INDUSTRIES, INC., and STEVEN J. DISrCI‘I(J)O(S:lI)JIl‘{I]E SP;IJORIS(E)ANT
FOULDS, "
#

# # # #
# # PLAINTIFF, LISBETH TALBERT by her attorneys, NAPOLI SHKOLNIK,

PLLC, supplements her Response to Defendants’ Demand for Expert Witness Disclosure Pursuant

to CPLR §3101(d) dated February 7, 2024, as follows:

1. At the time of trial Plaintiff expects to call Ali E. Guy, M.D., a Diplomate
of the American Board of Physical Medicine and Rehabilitation. The expert is licensed to practice
medicine in the State of New York with an office located 7 Gramercy Park South — Suite 1-a, New

York, New York 10003

2. It is anticipated that Dr. Guy will offer testimony at the trial of this action
concerning his independent findings and opinions with regards to the plaintiff’s physical status

with particular emphasis on the effect of her condition upon her quality of life.

3. Dr. Guy’s testimony shall be based upon his examination of the plaintiff, as
well as his education, training, experience and review of all relevant material named in Dr. Guy’s

annexed report as supplied by counsel’s office.

4. For the sum and substance and the facts and opinions upon which plaintift’s

expert is expected to testify, please see Dr. Guy’s report annexed herewith as Exhibit “A”.
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5. A copy of Dr. Guy’s Curriculum Vitae is annexed herewith as Exhibit “B”.

Dated: New York, New York
February 23, 2024
Yours, etc.,

NAPOLI SHKOLNIK, § LC
5 AL ‘“\/\A,JL Y. "
By: Joseph P. Napoli, E'sq.
Attorneys for Plaintiff
360 Lexington Avenue — 11th Floor

New York, New York 10017-6502
(212) 397-1000

To:  HANNUM FERETIC PRENDERGAST & MERLINO, LLC.
Attorneys for Defendants
C.A.C. INDUSTRIES, INC. and STEVEN J. FOULDS
55 Broadway, Suite 202
New York, New York 10006
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CURRICULUM VITAE

ALI E. GUY, M. D.
DIPLOMATE OF THE

AMERICAN BOARD OF PHYSICAL MEDICINE AND REHABILITATION

POSTGRADUATE TRAINING
PHYSICAL MEDICINE AND REHABILITATION January 1, 1985
Mount Sinai School of Medicine, Mount Sinai Medical Center to December 31, 1987
New York, N.Y.
INTERNAL MEDICINE July 1, 1984
Mount Sinai School of Medicine to December 31, 1984
Veterans Administration Medical Center
Bronx, NY
SURGERY July 1, 1983
Cabrini Medical Center to June 30, 1984
New York Medical College
Necw York, N.Y,
INTERNAL MEDICINE July 1, 1982

Mount Sinai School of Medicine to June 30, 1983

Veterans Administration Medical Center
Bronx, N.Y.

EDUCATION

UNIVERSIDAD NORDESTANA

DOMINCAN REPUBULIC
AWARDED DEGREE OF DOCTOR OF MEDICINE April 1979 to July 1981

UNIVERSIDAD CENTRAL DES ESTE
DOMINICAN REPUBLIC ' January 1978 to April 1979

QUEENS COLLEGE
FLUSHING, NEW YORK January 1974 to October 1977

MEDICAL LICENSES AND CERTIFICATIONS

NEW YORK STATE LICENSE 163001-1
PENNSYLVANIA STATE LICENSE MD-0336440E
DIPLOMATE OF the American Board of Physical Medicine and Rehabilitation
(May 30, 1989)
WORKMENS' COMPENSATION RATING: CPMR
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CURRICULUM VITAE (page 2)

ALIE. GUY,M. D,
DIPLOMATE OF THE AMERICAN BOARD OF
PHYSICAL MEDICINE AND REHABILITATION

HOSPITAL AFFILIATIONS

NEW YORK UNIVERSITY SCHOOL OF MEDICINE
N.Y.U. Medical Center
Clinical Instructor 1/06- Present

MAIMONIDES MEDICAL CENTER, BROOKLYN, NY (1997-2002)
DIRECTOR, DEPARTMENT OF Rehabilitation Medicine
Duties: Teaching, administrative, patient care.

NEW YORK UNIVERSITY MEDICAL CENTER/N.Y.U. HOSPITAL FOR JOINT DISEASE
Duties: CLINICAL INSTRUCTOR OF Physical Medicine and

Rehabilitation.

Former Director of Neuromuscular Equipment Clinic (1990-2005).

CABRINI MEDICAL CENTER, NEW YORK, N.Y.
STAFF PHYSICIAN, DEPARTENT OF Physical Medicine and
Rehabilitation; a Major Affiliate of N.Y.U. Medical Center

MED-ALLIANCE, Bronx, N.Y.

Article-28 Medical Facility.
DIRECTOR OF PAIN MANAGEMENT.

SPECIAL MEMBERSHIP

NEW YORK STATE MEDICAL SOCIETY

NEW YORK COUNTY MEDICAL SOCIETY
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GRAMERCY PARK PHYSICAL MEDICINE & REHABILITATION, P.C.
ALI E. GUY, M.D.
Diplomate of the American Board of
PHYSICAL MEDICINE & REHABILITATION

7 Gramercy Park, Suite 1-A 400 Post Avenue, Suite 212 45-64 Francis Lewis Blvd
New York, NY 10003 Westbury, NY 11590 Bayside, NY 11361
Phone (212) 254-7588 Phone: (516) 338-5182 Phone: (929) 258 7720
Fax: (212) 677-0447 Fax: (516) 338-5184 Fax: (929) 258 7722

Jose A. Icasas, P.T.

February 7, 2024

RE: Lisbeth Talbert
D/A: 09/12/2016

[ had the opportunity to evaluate the above patient for the first time on consultation on
February 7, 2024 in my New York City office.

I reviewed the following medical records: I reviewed the operative report of Dr. Cordiale
from the New York Presbyterian — Lower Manhattan Hospital. Surgery was performed
on August 11, 2021 due to L4 through S1 disc herniations with radiculopathy, instability
and neurological deficit with intractable pain. The patient underwent L4 through S1
segmental pedicle fixation with posterolateral fusion and lumbar laminectomy,
discectomy, and hemilaminectomy from L3 with partial bilateral facetectomies at L.3-L4.

[ reviewed the operative report of May 26, 2017 where the surgeon was Daveed Frazier,
M.D. Surgery was performed at the Mount Sinai West Hospital. The patient's
postoperative diagnosis was cervical radiculopathy with cervical stenosis. The patient
underwent C3 through C6 anterior cervical decompression and fusion with allograft and
titanium plates and screws extending from C3 to C7.

[ reviewed records from physiatrist, Gerard Varlotta, D.O. The patient underwent
therapeutic facet joint injection under fluoroscopic needle guidance on October 28, 2015.

[ reviewed the MRI report of the lumbar spine taken on September 19, 2016, which
revealed T1-T2 disc bulge, T2-T3 disc herniation, T3-T4 disc herniation, T4-T5 disc
herniation, T5-T6 disc herniation, T6-T7 disc herniation, T8-T9 disc bulge, T9-T10 disc
bulge, T10-T11 disc herniation and T11-T12 disc bulge.

[ reviewed the MRI report of the cervical spine taken on September 19, 2016, which
showed C2-C3 disc herniation, C3-C4 disc herniation, C4-C5 disc herniation, C5-C6 disc
herniation with impingement, C6-C7 disc bulge, C7-T1 disc bulge, and T3-T4 disc
protrusion.
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Page 2
Re: Lisbeth Talbert February 07, 2024

I reviewed the MRI report of the lumbar spine taken on September 3, 2020, which
showed disc herniations at L5-S1 with impingement, disc bulges and herniations at L4-
L5, disc bulge at L3-L4 level.

[ reviewed the thoracic spine MRI taken on September 2, 2020 from Lenox Hill
Radiology, which shows multiple level disc herniations and a large 3.9 x 4.6 adrenal
lesion, which needs workup.

I reviewed the EMG report of Dr. Gerard Varlotta, which was performed on September
24,2020, which revealed electrical evidence of a right C5-C6 and a bilateral L5-S1
radiculopathy with distal denervation and also evidence of a left median sensory
neuropathy at the wrist consistent with a mild-to-moderate carpal tunnel syndrome.

I reviewed the EMG studies performed by Dr. Varlotta on March 22, 2017, which
revealed electrical evidence of a bilateral L5 radiculopathy with distal denervation.

I reviewed nerve conduction studies performed by Dr. Varlotta on October 11,2017 and
EMG, which showed a right C6 cervical radiculopathy.

I reviewed the MRI report of the lumbar spine from NS Radiology, PLLC, which showed
multiple bulging discs in the lumbar region with facet hypertrophy.

[ reviewed the intraoperative neurophysiological monitoring report from Mount Sinai
West Hospital. Procedure was performed on May 26, 2017.

[ reviewed various records from the Mount Sinai West Hospital Medical Center.

I reviewed physical therapy records from Recovery Physical Therapy, P.C.

[ reviewed records from Dr. Daveed Frazier.

[ reviewed records from New York City Spine Surgery, records of Dr. Daveed Frazier.

I reviewed the list of medications from confidential drug utilization report. The patient
was taking various medications including Percocet 7.5-325 mg, zolpidem 10 mg at night
time, alprazolam 2 mg tablets.

History: History obtained by me is that the patient is 53 years of age, female, right-
handed, the patient states that she was well until September 12, 2016 when while driving
an Audi, she got rear ended by heavy construction truck. She injured her neck, back,
right shoulder. She was taken to Harlem Hospital by ambulance, where she was treated
and released. She then saw many different doctors. She had ACDF surgery, lumbar
fusion back surgery, and right shoulder surgery. At the day of the accident, the patient
was not working since she had had right shoulder surgery on or about December 2015.
At the present time today, the patient complains of neck pain, which radiates down the
right upper extremity, complains of lower back pain, which radiates into the bilateral
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