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FEDERAL STI PULATI ONS

| T I'S HEREBY STI PULATED AND AGREED by and
bet ween the attorneys for the respective parties
herein that the sealing and filing of the within
depositi on be wai ved.

I T IS FURTHER STI PULATED AND AGREED t hat
this deposition transcript nmay be signed and sworn
to before any officer authorized to adm ni ster an
oath with the sane force and effect as if signed and
sworn to before the officer before whom said
deposition is taken.

I T IS FURTHER STI PULATED AND AGREED t hat
al | objections, except as to form are reserved to

the tinme of trial.
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M |

CHAEL GERLI NG M D., the wtness

herein, having been first duly sworn by a Notary

Public of the State of New York, was exanm ned and

testified as foll ows:

(At this tinme, the court reporter
read the foll owi ng statenent:

"The attorneys participating in this
deposi ti on acknowl edge that | am not
physically present in the deposition room
and that | will be reporting this deposition
renotely. They further acknow edge that, in
lieu of an oath adm nistered in person, |
will adm nister the oath renotely pursuant
to Executive Order 202.7 issued on March 19,
2020. The parties and their counsel consent
to this arrangenent and wai ve any objections
to this manner of reporting. Please
i ndi cate your agreenent by stating your nane
and your agreenent on the record.")

MR, HSU. Yes. John Hsu, | agree.

MR, TERILLI: Gancarlo Terilli, |
agr ee.

(At this tinme, per the court

reporter's request, the wi tness presented

U S. Legal Support | www. usl egal support.com
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M  GERLI NG

his New York State driver's |license for
verification. This identification process
as well as the admnistering of the oath was
vi deot aped and audi o recorded by the court
reporter.)

EXAM NATI ON BY

THE COURT REPORTER:

Q State your nane for the record, please.

A M chael Gerli ng.

Q State your address for the record, please.
A. 94 9th Street, Brooklyn, New York 11215.

It's Apartnent 1222.
EXAM NATI ON BY

MR, HSU:
Q Dr. Gerling, good afternoon. Again, ny nane
is John Hsu. [|I'man attorney with the |aw firm of

W/l son, Elser, Mskow tz, Edel man & Di cker. |
represent a conpany by the nane of Burnsed Trucki ng.
"' mgoing to ask you sone questions this
af ternoon regardi ng your treatnent of a patient by
t he name of Joan Rosari o.
|f, at any tinme, you don't understand any of
the questions that | ask you, please |let ne know and

"1l rephrase or re-ask the question in a different

U S. Legal Support | www. usl egal support.com
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M GERLI NG
way .
| f you need a break at any time, just let nme
know. Hopefully, we won't be here too, too |ong.
Doctor, did you review anything in

preparation for today?

A No.

Q Ckay.

A Do you nean prior to today? No.

Q Yes. In preparation for your deposition

regardi ng Patient Joan Rosario, did you review any
docunent s?

A No.

Q O her than the conversation that you had
with Plaintiff's counsel going from sonewhere to
your hone a little while ago, had you had any ot her
conversations with Plaintiff's counsel in
preparation for today?

A Just logistical, like, just determ ning the
timng and the fact that | was going to be
transitioning just |ike what you just said. Nothing
ot her than that.

Q Ckay. You nentioned off the record before
we started that you had access to M. Rosario's

nmedi cal chart with your office, Gerling Institute;

U S. Legal Support | www. usl egal support.com
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M  GERLI NG
is that accurate?
A Yes.
Q |s there anything else in that electronic

nmedi cal chart other than the records created by

Cerling Institute?

A Yes.

Q What else is contained wwthin that chart?
A The outside records from ot her providers.
Q Ckay. \What other records do you have from

what ot her providers? Just to clarify, Doctor, are
the other records fromother providers that you're

referring to, are those radiology reports or --

A Yes, | have those.
Q Ckay.
A | have the radiology reports for the MR s,

cervical and lunbar. Then |I al so sone treatnent
records. | think thisis -- | don't knowif this is
an urgent care note. I|I'msorry. |It's dated August
25, 2020. | don't knowif it's an ER or urgent

care. |It's Lincoln Health Information Managenent.

Q Ckay. And it's a one-page docunent that's
just a note?

A No. It's treatnent notes.

Ckay.

U S. Legal Support | www. usl egal support.com
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M  GERLI NG
A It's froma visit.
Q It's froma visit from 8/25/20207
A Yes. It looks like a continuous -- it's a
| ong note. You know -- actually, I'mjust |ooking
at it. It looks like it's 8/28/20. |It's hard to
tell. It's got a couple of different dates on it.

Q Ckay.
MR. TERILLI: Lincoln is the
hospital that he went to on the day of the
i nci dent you nentioned 8/ 25/ 20.
DR, GERLI NG  Yes.
A |'"'mseeing that it's electronically signed
by one of the doctors there on 8/25/20. | don't
know why it says 8/28/20 at the top. Maybe that's
when it was printed. |'mnot sure. |'mnot sure.
So | have that.
Q Doctor -- and we'll get to this -- but,
presumably, as a licensed doctor in the State of New
York, do you have access to Lincoln Hospital's

el ectroni c nedical records?

A Sonme people do. | don't.

Q | just want to know if you do.

A. No, | don't.

Q Ckay. The Lincoln Hospital nedical records

U S. Legal Support | www. usl egal support.com
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M GERLI NG
that you were referring to which have differing
dates on them between 8/25/2020 and 8/ 28/ 2020, those
were records that were given to you by soneone?
A Yes. Then |I also have it |ooks like
procedure notes from Anesthesia, 10/12/20. |'mjust
trying to be thorough in telling you everything I
have here. Then | have an operative note from
Dr. Sanford Wert on -- it's very difficult to read.
| want to say it's Septenber 1, '22. It's kind of
hard to read.
Q Ckay. Doctor, those records that you're
referenci ng, do you know how you obtai ned those

records? Was it fromthe patient or from soneone

el se?

A. | mean, it could have been any nunber of
ways. |In our records, we don't |abel how they were
recei ved.

Q Ckay. \When we processed the authorization

for your patient electronic nedical records, we
didn't obtain any other records from any ot her
providers besides the MRl facility where M. Rosario
went prior to comng to see you. So |I'mjust going
to request, after today's deposition, if you could

just have soneone in your office provide us any of

U S. Legal Support | www. usl egal support.com
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M  GERLI NG
the records in your possession that are not created
or have not been created by CGerling Institute.
Ckay, Doctor?
A Yes.
Q Dr. CGerling, do you have an independent
recol l ection of what M. Rosario |ooks |ike?
A. No, not as we sit here right now It's been
a mnute and |'ve had a long day. So |I can't recall
ri ght now
Q Doctor, before we get into M. Rosario's
treatnment, are you licensed to practice nedicine in

the State of New York?

A Yes.

Q Are you licensed to practice in any other
states?

A New Jer sey.

Q Do you have any hospital privileges in New

York currently?

A No.

Q Ckay. | noticed that this surgery for

M. Rosario, which we're going to talk about in a
few m nutes, was perfornmed at NYU Langone Hospital
Br ookl yn?

A Yes. | have to ook that up. | didn't see.

U S. Legal Support | www. usl egal support.com 10
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M GERLI NG
Let me | ook. (Perusing.) Yes.
Q So at the tinme that you perforned this
surgery, which was May 27, 2021, did you have
surgical privileges at NYU Langone in Brooklyn?
A Yes.
Q Do you still have surgical privileges at NYU
Langone Br ookl yn?
A No.
Q What happened to the privileges? Wre they
suspended? Revoked?
A | resigned.
Q Before you resigned, were the surgica
privileges at NYU suspended for any period of tine?
A Yes. You know, it's conplicated, but | had
a lawsuit that has recently been dism ssed. The
| awsuit nade all egati ons about nme which forced NYU
to do an investigation and a suspension. During
t hat process, | resigned.
Q You nentioned a lawsuit that was brought
agai nst you. Did you say the |awsuit was di sm ssed

as agai nst you?

A Yes.
Q Do you know when --
A That literally just happened.

U S. Legal Support | www. usl egal support.com 11
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Q Ckay. It happened yesterday? Today?
A Li ke, yesterday.
Q Ckay. Do you know if it was di sm ssed by

notion or voluntarily discontinuance or what?

A | don't know the technical words for it.

Q Was the lawsuit resolved by you in the form
of a settlenent?

A It was resolved. | nmet with them They had
a lot of different things that were pretty
significant, the allegations agai nst ne, sone of
which | think that they were just shooting in the
dark and had no idea about, sonme of which were
related to billing. You know, there were several

di fferent issues and we di scussed all of them and |
think | satisfied them all of the issues. Then
there were sone issues that we had to resol ve that
had to do with billing fromny billing conpany which
were just sone business-type errors. They weren't
related to any type of fraud or any other problens.
They were just, like, literally, the wong
jurisdiction. | was using the wong entity to bill,
but it had no inpact on finances. Beyond that, |
really can't say, but that's howit resolved.

Q Did the resolution of that lawsuit result in

U S. Legal Support | www. usl egal support.com 12
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M  GERLI NG
you payi ng any sort of penalty, any noney or

settlenment at all?

A No penalty. | can't tell you exactly, but
can tell you it was just -- it was a refund.
Q It was a refund. GCkay. Do you know how

much the refund was?

A. That, | can't tell you.

Q Ckay. And the refund went to the plaintiff
who brought the lawsuit?

A Yes.

Q Did the lawsuit resolve any future billings
that were pending by The Gerling Institute agai nst
that plaintiff? D d the resolution of the | awsuit
al so resol ve any outstanding billings?

A. You know, | don't think I"'mallowed to

di scuss that, but what | can tell you is that there
is no restriction on ny future billing wth GEl CO
In other words, | can bill GEICO and | can do
surgery on their patients.

EXAM NATI ON BY

MR, TERILLI:

Q Doctor, | just want to be clear. Wen you
say you can't discuss, did you sign a nondiscl osure

agreenent with the plaintiff?

U S. Legal Support | www. usl egal support.com
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M GERLI NG
A | haven't even had a chance to, but | am
going to be signing one, yes.
Q All right. So if you're within the purview
of nondi scl osure, then you need to just keep in mnd
you're testinony today is under oath.
A Ckay. Yes, | am | nmean, we haven't signed

anything yet and | haven't seen the final docunents

or the final agreenent, but yes, | believe that I'm
probably -- that | need to honor the nondi scl osure,
yes.

CONTI NUED EXAM NATI ON BY

MR, HSU

Q No problem Doctor, when you perforned this
surgery to M. Rosario, did you al so have admtting
privileges to NYU Langone Hospital in Brooklyn at
that tine?

A Yes.

Q When your surgical privileges were suspended
by NYU, your admtting privileges were also

suspended at that tine?

A Yes.
Q Ckay. | know on your CV it says that you're
an attendi ng orthopedic surgeon with NYU I|s that

no | onger the case?

U S. Legal Support | www. usl egal support.com 14
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M  GERLI NG
A It just changed.
Q So, as of your resignation, you' re no |onger
an attendi ng at NYU?
A Correct.
Q Are you still on the nedical school faculty?
A | don't know about that. | would assune so.
|"'mnot sure. That, | haven't discussed yet with
the chairman. | nean, it's really fresh. It just
happened.
Q Ckay. Are you teaching now at the school ?
A No. | don't teach classes. | was a
clinical instructor.
Q A clinical instructor. Gkay. Have you done

any clinical instruction at the nedical school since

the awsuit was started?

A Yes. After the lawsuit was started, but
after | resigned, | haven't.
Q Ckay. Doctor, Cerling Institute or The

Cerling Institute, which is the correct
pronunciation? |Is it The Gerling Institute or just
Gerling Institute?

A Gerling Institute.

Q Ckay. That is a private practice that you

are the principal of?

U S. Legal Support | www. usl egal support.com 15
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M GERLI NG
A Yes.
Q Do you have any partners in that practice?
A. | have -- no, | do not.
Q Ckay. | know you have anot her doctor who
works with you in that practice, Joseph Pyun?
A Yes.
Q s he just an enployee of Gerling Institute

or is he an owner?

A He's an enpl oyee.

Q Doctor, Gerling Institute, does it have
offices in both New York and New Jersey?

A Yes.

Q Does it have nultiple offices in both New
York and New Jersey?

A Yes.

Q Coul d you just briefly give us the office

| ocations in New York?

A Yes. 740 Park Avenue, 8002 Kew Gardens, |
believe. | think 2279 Coney Island Avenue. | don't
know the -- we recently changed offices in Staten
Island. | don't know the address there.

Q Ckay. Any other | ocations?

A (No response.)

Q |s there a Manhattan | ocati on?

U S. Legal Support | www. usl egal support.com
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A The 740 Park Avenue one.
Q Ch, that's 740. GCkay. |Is there a Bronx
| ocati on?

No.
Q You' re board-certified, correct, Doctor?
A Yes.
Q As an orthopedi c surgeon?
A Yes.
Q Gerling Institute, are the only doctors that

work at the practice yourself and Dr. Pyun or are

t here others?

A We're the only ones.

Q Are you the only operating surgeon or does
Dr. Pyun operate as well?

A He operates as well.

Q Cerling Institute primarily treats patients

wi th spinal conditions or disorders. Wuld that be

accurate?
A Yes. W are orthopedic surgeons. | have a
scientist as well, a Ph.D., that also is engaged in

research and devel opnent and treatnent of orthopedic
i ssues, primarily spinal. W treat and di agnose
non-spi nal orthopedi c i ssues, but we don't do

surgery on them

U S. Legal Support | www. usl egal support.com 17
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M GERLI NG
Q What type of non-spinal orthopedic injuries
do you treat?
A Well, if you had a shoulder injury or a knee

injury or wist or ankle or whatever, we would be
able to evaluate it, diagnose it, work it up, treat
it, send it out for physical therapy. W don't do
actual therapy in the office. W mght do bracing.
Hand and wi st basic issues we would treat.

Q Then if a patient becane a surgica

candi date, you would refer it out to another
physi ci an?

A For surgery, yes.

Q Doctor, M. Joan Rosario, do you know when
it was the first tinme that he was seen by your

nmedi cal practice?

A Let ne just look. (Perusing.) | just had
it a second ago. |I'mgoing to have to pull it up
again. | don't know why it tinmed out. Hold on a

second. It looks like January 27, 2021.

Q |s there a nedical record for January 27th?
A Yes.

Q 20217

A Yes. He was evaluated by -- it was a

t el ephone interview, yes. So he wasn't in ny office

U S. Legal Support | www. usl egal support.com 18
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M  GERLI NG
t hat day.
Q Does the nmedical record -- well, let nme back
up. |If the patient is seen initially as a tel ephone
interview visit, office visit -- virtual office
visit -- is a nedical record created?
A Yes.
Q Does it say who he net with for that virtua
visit?

Yes. Matt Ml ler.

Who is Matt Mller?

He is a PA a physician assistant.
A PAwth Gerling Institute?

Yes.

o >» O > O

Fromthe records | received from your
practice, there was radi ol ogy ordered by you on
Novenber 20, 2020. Do you see that?

A Are you | ooking at an order? Wat are you
| ooki ng at?

Q |"'mlooking at a radiology -- it says
"Radi ol ogy Results."” It's on your letterhead. It
has the patient's nane and it has the guarantor
insurance. It has the ordering physician which is
you. It has the order date. Then it has sone

results froman MRI. Do you have that as part of

U S. Legal Support | www. usl egal support.com 19



http://www.uslegalsupport.com

© 00 N o o A w N PP

N N NN NN P PR PR R R R PRk
o A W N P O © © N O O M W N P O

M chael Gerling, MD.
March 22, 2024

M  GERLI NG
your el ectronic nedical record?
A Is it an MRl report or what is it that
you' re | ooking at?
Q Your office labels it as "Radiol ogy
Results.” So --
What type of study is it?
It's an MRl study.
O the --

O the cervical spine.

> O > O

Ckay. Let ne just |ook. (Perusing.) Yes.
| have one that's Novenber 20, 2020.

Q Ckay. What you're looking at, is that from
Gerling Institute? 1Is that a record from Gerling
Institute or is that a record fromsone other M
facility?

A | apologize. That's our interpretation of
the MRl from Novenber 20, 2020.

Q Ckay. So the docunment that your office
creates where it says "Radi ol ogy Results" at the
top, that's your interpretation of the MR fromthat
dat e?

A Right. It looks Iike the exam was requested
by Kevin Weiner, WE-1-NE-R

Q Ckay. Do you know who Kevin Wi ner is?

U S. Legal Support | www. usl egal support.com 20
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A Yes. He's a pain nmanagenent doctor.
Q Do you know t he nane of his practice or the

practice that he works at?

A | think that it's All Boro. 1It's, like, a
rehab pl ace.

Q Ckay. Has Dr. Wener ever referred you

pati ents before?

A Yes.

Q Do you regularly get patients referred from

All Boro Medical?

A. Yes, sonetinmes. | wouldn't say it's
regular. 1It's not high volune. Qccasionally.
Q Do you have the MRI report from Kol b

Radi ol ogy as part of your records?

A Yes.

Q It would be behind your radiology results --
the interpretation record?

A Yes.

Q At the top of that Kol b Radiol ogy record, it
says, "Copy to Mchael Gerling, MD., 6900 4th

Avenue, Brooklyn, New York." Do you see that?
A Yes.

Q And that's you, Doctor, correct?

A Yes.

U S. Legal Support | www. usl egal support.com

21



http://www.uslegalsupport.com

© 00 N o o A w N PP

N N NN NN P PR PR R R R PRk
o A W N P O © © N O O M W N P O

M chael Gerling, MD.
March 22, 2024

M  GERLI NG
Q That's one of your office locations in
Br ookl yn?
A. Yes. | mean, | guess | was still at that
| ocation back then. | don't know That's a |ong
time ago. That's an old address. | don't think

| ' ve been there since 2015/ 2016.
Q Ckay. Do you know why Kol b Radi ol ogy was
copyi ng you on an MRl from Novenber 20, 20207?

A Maybe when we requested it, they sent it to
us like this. | don't know | don't know what
their format is or why they would do that. |'mjust

guessi ng. Maybe Dr. Wi ner, when he ordered the
study, was planning to send the patient to ne and
asked themto copy ne.

Q Ckay. Did --

A " mjust guessing. You know, | don't know.
| don't know why they did that.

Q Al right. Dd you get a copy of the actua
note or just the report?

A You nean the actual study?

Q Yes. D d you get a copy of the actual study
or did you just get the report that we're | ooking
at, the electronic nedical record from Kol b

Radi ol ogy?

U S. Legal Support | www. usl egal support.com 22
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A Well, at sonme point, | got it. | don't know

whet her it was sinultaneous.

Q Ckay. The radiology report that you do of
this particular diagnostic study, is that from your
review of the report or is that fromyour review of
t he actual filn®

A Well, what you're |ooking at right there,
when you | ook at the radiology result fromny
practice, it says on it our actual review of the
films. Then belowit, it says, like, a summary of
what Kol b sai d.

Q Understood. So where it says "AK C4-5 |eft
paracentral herniation wth cord conpression,”
that's your interpretation, Doctor?

A Yes. That's the interpretation -- we put in
that interpretation based off of our view of the
films. Then, below, where it says "Kolb on Anbra,™
that nmeans that Kol b Radiology read it, but we have
the actual filns on our CQoud. So we are able to

| ook at the actual filnms. The reason we put that in
there is so that when we're looking at it, |iKke,
this monent right now, when we're looking at it, we
can see that, yes, | actually had the filns on ny

PACS systemwhen | had this result because sonetines
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we don't have it on our PACS system Sonetines it's
on a renote system where we have internet access to
it, like, Lenox H Il Radiology, let's say. I n that

scenario, we mght read the filns off of their

portal. So this just hel ps us know how we | ooked at
t hem
Q So Anbra basically -- that term acknow edges

t hat you have access to it?

A Exactly. It helps us to -- soif | went to
| ook back at the filnms before surgery, | would know
exactly where to | ook.

Q What is the "AK"'?

A It's probably Agatha Koch, ny nurse
practitioner.

Q Does that nean that Agatha Koch was the one
who read the filmat the tinme that this report was
gener at ed?

A Not necessarily. It probably means that she
inputted the result.

Q Ckay. And was she inputting the result as
she was | ooking at the filmor as you were | ooking
at the filmor soneone el se?

A Usual ly it would be when we ook at it

t oget her.
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Q Agat ha Koch, you said she was your PA?
A Nurse practitioner.
Q Nurse practitioner. Your NP, does she read
MRl filns?
A Absol ut el y.
Q | s she a radiol ogi st?
A No.
Q What's the procedure in your office?

Ms. Koch, would she reviewthe filmfirst and then
show it to you or would she tell you what she
believed the fil mshowed and then speak to you about
it and then you |look at it independent of her? Just
tell me what the procedure is.

A There is no specific procedure. | nean,
sonetines -- you know, this is routine in anybody's
practice. Nurse practitioners see patients and | ook
at lab results or |l ook at results of studies and
whatnot. They fornul ate di agnoses. They interpret
studies. They interpret |labs. You now, like, if
there was a |lab result from Quest Laboratories, they
woul d put that result into the chart and they woul d
read it and they would interpret it and they would
fornul ate di agnoses and pl ans based off of that as

well. So that's pretty common. |In ny practice, the
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nurse practitioner and the PAs, they do | ook at
films and read them but, ultinmately, | need to see
t hem before any type of procedure is indicated or
per f or med.
Q The nurse practitioners in your practice, do
t hey reconmend surgeries?
A. Not in the formal sense. | nmean, they'l
di scuss the surgeries.
Q Right. But based on their either virtua
visits or in-office visits or exans of patients, do

they indicate surgery?

A The term"indicate" is |oosely defined. |
nean - -

Q What other termwould you like to use?

A. They could look at it, tell the patient,

"Hey, you've been diagnosed with a |unbar disc
herni ati on. You know, these are the types of
treatments that we do for it. It mght be physica

t herapy, pain managenent injections. W'I|l send you
out for that. Here are sone nedications that we
offer. Hopefully you don't need it, but if this
doesn't work out, maybe you'll need surgery for
this." Al those different things. So they take

t hem t hrough the path. Just |ike any other nurse

U S. Legal Support | www. usl egal support.com

26



http://www.uslegalsupport.com

© 00 N o o A w N PP

N N NN NN P PR PR R R R PRk
o A W N P O © © N O O M W N P O

M chael Gerling, MD.
March 22, 2024

M  GERLI NG
practitioner in any field, they do treatnent and
di agnoses and help patients in a | ot of ways.
Utimately, those patients are presented to ne and |
|l ook at filnms and I work with the nurse practitioner
at that point. They don't necessarily have a care
pat h where, you know, every tinme they're seen,
they're going to be seen by that nurse practitioner
or that PA. It's just that day the filns canme out,
they were seen by the PA or the nurse practitioner
or me or both of us together. There's no one
pattern or program It's a matter of how the
appoi ntrent was nade. For exanple, if a patient
called and they said, "I'min agony. | need to be
seen right now M leg is nunb,"” we woul d have
whoever is avail able see them and do what ever they
can to try to help themand then triage them and
deci de whether or not | need to see themright away
or whether they have to go to an energency room or
if there is sonething sinple that can be done to
help them just like in any other practice. That's
typical, like, in nost fields of nedicine.
Q Doctor, did M. Rosario ever have an initia
in-office consultation?

A Yes.
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Q Do you know when that was?
A (Perusing.) It looks like in-office the

first time was February 16th wi th Agatha Koch, that
nurse practitioner that we were referring to
earlier, and then, on February 23, 2021, Joan saw ne
in the office.

Q Doctor, let's go back just for a second to
February 16, 2021. That was the initial
consultation with your office, Gerling Institute; is
t hat accurate?

A It's the first in-person one. As we said
before, on January 27th, nmy PA, Matt MIller, had a
phone visit with the patient.

Q Ckay. So the first in-office initial

patient visit was 2/16/21?

A Yes, with Agat ha Koch.

Q When you say "with Agatha Koch," the nurse
practitioner, she conducted the entire exam nati on.
Wul d that be accurate?

A Well, she perfornmed the visit, | don't know,
as | sit here right now, if | was present at the
ti me and whet her she presented the patient to nme and
| spoke to the patient and oversaw things and, you

know, | ooked at the filnms or what not. | can't tel
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you for sure right know, but she was the -- | nean,
the fact that surgery was di scussed woul d suggest
that | was present, but, | nean, she may have done
an initial discussion that surgery was a possibility
and may be necessary.
Q Doctor, does it say anywhere on the record
that you were present?
A No. | don't see it.
Q Ckay. And is the record signed by you or by

Ms. Koch el ectronically, of course?

A By Ms. Koch.

Q On Page 6 of the record, it says "Surgica

I ndi cations.” Do you see that? That word that we
wer e tal king about earlier, "indicated"?

A Yes.

Q It says here that, at that time, M. Rosario

was indicated for ACDF, C4 through C6. Wuld that
be accurate?

A Yes.

Q Ckay. Was that Ms. Koch, the nurse
practitioner, that indicated M. Rosario for that
surgery on the first visit?

A You al ready asked ne about that. | already

addressed that. As | said, | nean, | don't know for

U S. Legal Support | www. usl egal support.com

29



http://www.uslegalsupport.com

© 00 N o o A w N PP

N N NN NN P PR PR R R R PRk
o A W N P O © © N O O M W N P O

M chael Gerling, MD.
March 22, 2024

M GERLI NG
sure whether or not | was there. If I was there,
then it wasn't her al one. If I wasn't there, then

it was her alone just discussing the option of
surgery with the patient.

Q Ckay. Let's presune that you weren't there
and she was there and performed this exam al one.
Does that record -- your record, does it say that

she is indicating himfor surgery at that tine?

A Yes. | nmean, that's what it says right
there. It says "Surgical Indications."”
Q Ckay. Surgical indications based on what?

Do you know what her basis was for indicating

surgery at that tinme?

A Yes.
Q What were they?
A He was a patient with a significant neck

injury with severe synptons that had synptons
radiating into both upper extremties w th nunbness,
w th weakness, with occipital cervical headaches,

cl unsi ness of the hands, worsening of their bal ance.
They had tried neck braces, physical therapy,

i buprofen and Tyl enol. On exam nation, they had
restricted range of notion with spasm and

tenderness, with poor balance with a positive
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Ronberg test, with blunted refl exes, wth weakness
in bilateral wist extensors, left grip bilateral
| O, and X-rays that showed C5-6 retrolisthesis and
an MRl of the cervical spine that showed cervica
core conpression
Q That's the MRl of 11/20/20, Doctor, from
Kol b Radi ol ogy?
A Yes.
Q Now, Doctor, at that time, on 2/16/21, had
M. Rosario, since the date of this incident, ever
had anot her cervical MR to your know edge?
A Do you nean between the tine of the accident
and the tinme of his visit?
Q Correct. That he had another cervical MI?
A. Let ne just look. | nean, | haven't
menorized the file. So | have to | ook. (Perusing.)
| only see one MRI, only one MR result.
Q | know you said you had sone records from
Lincoln. Do those records include an MRl ?
A No. They had CAT scans.
Q Right. | think there were CAT scans done on
the day of, right, 8/25/207?
A Correct.

Q And the CAT scans were all negative?
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A Correct.
Q What about after 8/25/20, do you have any
record of M. Rosario having undergone an MRl at
Li ncol n Hospital prior to himundergoing the one at
Kol b Radi ol ogy? |Is that anywhere in your electronic
medi cal record?
A | can | ook through the other notes from
Lincoln Hospital. | nean, if you have them and you
know t he answer, |'d bet that would probably be a
| ot faster, but | didn't nmenorize them |'msorry.
Q Well, | do know the answer. Since | don't
have access to everything that's in front of you, |
don't know if you have it. It doesn't matter what |
know. | want to know if you knew.
A Ckay. | get it. | nean, | have notes from
Cctober -- it |looks like Cctober 12, 2020 at Lincoln
Hospital. | nean, there's a lot of them It's
going to take ne a while to go through it. So as |
sit here right now, I don't recall whether or not
there are other studies, other MISs.
Q Do you have, as part of your file, any
di agnostic filnms fromLincoln Hospital for the
treatment of M. Rosario?

A No. Unless the X-rays that | have -- no. |
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don't see any X-rays fromthem
Q Ckay. The X-rays that you have are X-rays
that you took at Gerling Institute, correct?
A (No response.)
Q You have the ability to take X-rays at your
office; is that accurate?
A Yes.
Q You don't have any filns from Lincoln
Hospital, diagnostic filns?
A | don't think so.
Q Ckay. And you never reviewed any, either in
preparation for your treatnent of M. Rosario or

during your treatnent of M. Rosario; is that

correct?
| don't recall.
Q You don't recall |ooking at it?
A | don't recall.
Q Ckay. But they're not part of your chart?
A Well, right now, I'm |l ooking at ny

el ectronic file and | don't see any in there.

Q Ckay. |Is there any other electronic file or
just the one that you're | ooking at?

A. Well, we have the electronic nedical system

which is, |like, you know, an EMR It houses our
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files. I'mnot |ooking at that electronic nedical
record right now [|I'mlooking at a file that was

put together by ny staff in order to nake our
deposi ti on nove easier where they've downl oaded
everything into a file.

Q Ch. Understood. So, Doctor, in order to
allow you to give this testinony fromyour hone,

your office downl oaded every nedical record for the
patient, Joan Rosario, in your electronic nedical
record systemfor you to review or have access to
during your testinony today. Wuld that be accurate?
A Yes, | believe so. | nean, | believe so.
That's the intention.

Q That's the intention. GCkay. Based on that
intention, you're | ooking at records which include
both records fromGerling Institute as well sone
records fromLincoln Hospital as well as sone
records from Kol b Radi ol ogy; is that accurate?

A Yes. Like, the diagnostic testing, yes.

Q Right. 1In all of those records that they've
downl oaded for you fromyour electronic nedica
record system do you see in there any diagnostic
films, reference to filnms or reports for M. Rosario

from Li ncol n Hospital ?
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A Just in the Lincoln Hospital notes when they
reference the CAT scans but not MR s.
Q Ckay. |If M. Rosario had had a cervical M
at Lincoln Hospital at any point before comng to
see you, would that be sonething that you woul d want
to see before you indicate himfor surgery?
A It's helpful. | nean, we do everything we
can to try to gather all the prior imaging and
reports and whatnot. W request them |If we know
about it, we'll request it. W try to.
Q But you woul d agree it woul d be hel pful when
det er m ni ng whet her or not you believe the patient

needs surgery, no?

A It is helpful. | nmean, when we have what we
consi der conpl ete diagnostic studies -- so, |ike,
what ever we feel |like that we need in order to fee

confortable indicating the patient for surgery. You
know, if we know about other stuff, we'll request

it. But if we don't know about it, we wouldn't know
to request it. So we would use what we think we
have and what we need.

Q Right. But all |I'masking you is, Doctor,
would it be hel pful to you to see an MRl conducted

by Lincoln Hospital closer intine to the all eged
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original injury when you're exam ning the patient
and eventually indicating himfor surgery? Wuld it

be hel pful to you?

A It's nice to. It's nice to have it, but, |
nmean, | think it's -- even if | have a study that's
an ol der study, |like an older MRl -- like, a |lot of

I nsurance conpani es won't even authorize surgery
based on that. W have to get a nobdern and updat ed
one because we want to try to have sonething
rel atively contenporaneous with the tinme that we're
doi ng the surgery.
Q Doct or, having an MRl that's contenporaneous
with the accident, then, to determ ne whether or not
there is traumatic injury, is that not inportant?
A It sounds |ike you' re tal king about | egal
i nplications.
Q Well, Doctor, it's funny you nention that --
A It doesn't sound |ike you' re tal king about
clinical indications. You're talking about whether
or not sonebody can correlate an accident with an
i magi ng study.
Q Wel |, Doctor, your 2/16/21 initial --

(At this time, M. Hsu |loses his

i nternet connection.)
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MR. TERILLI: Of the record.
(Whereupon a brief recess was taken
at this tine.)

MR HSU: Back on the record.

Dr. Gerling, I"'msorry. | had sone internet
i ssues.
Q Before | got cut off | was saying that your

initial examrecords fromyour office conducted by
Ms. Koch causally relates the patient's conplaints

and exam findings to an accident that occurred on

8/ 25/ 2020. |Is that correct or incorrect?

A |"msorry. Which note are you referring to?
Q 2/ 16/ 21, Page 6 on the bottom

A (Perusing.) Yes.

Q Doct or, would you agree that before

determ ning the cause of M. Rosario's conplaints
and examfindings, if there was an MRl that was
conducted closer in tinme to the accident, at |east
as it relates to the neck, that woul d be sonething
that you or your nurse practitioner would want to
revi ew before determ ning what the cause of those
conpl ai nts and findings are. Agree?

A. Well, look, if we're aware of it, then yes,

we would like to see it, of course, if we're aware
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of it.
Q You were aware that he went to Lincoln

Hospital before comng to see you, correct?

A That day? No, | don't know that we were.
" mnot sure that we were aware that day. | nean,
we were aware that he went to a hospital. | think

it says it in the note. Let nme see. (Perusing.) |
nmean, it doesn't actually say that in the note. So
"' mnot sure what we were aware of that day.

Q Ckay. Doctor, just for clarity, right, your
record, if you had other nedical records at the tine
that the 2/16/21 exam was perforned, would there be
a section in your record that woul d i ndi cate what
records you reviewed in conjunction with the exam
that |list out the nanes of those records or the

facility that those records originated fronf

A Yeah. |[|f we have themin our physical hands
while we're naking the note -- while we're
generating the note -- then we do everything we can

to try and include as nuch as possible. Sonetinmes
we are generating a note and we receive the record
afterward or sonetines the patient may have

sonething. W may be aware of it or they may tell

us about it or it mght be on their phone, but we

U S. Legal Support | www. usl egal support.com 38



http://www.uslegalsupport.com

© 00 N o o A w N PP

N N NN NN P PR PR R R R PRk
o A W N P O © © N O O M W N P O

M chael Gerling, MD.
March 22, 2024

M  GERLI NG
don't actually have the physical copy of it. |
nmean, there are a |ot of different ways that that
can happen, but we do nake every effort we can to
put in the chart the reports that we review. For
exanpl e, where it says "Qutside Medical Care and
Conservati ve Managenent"” at the top of Page 3 and it
says "Physical Therapy," in that area there, you
know, we probably had the physical therapy notes,
but | don't think that we -- | don't see there
anywhere on the note where we tal k about Lincoln
Hospital notes. | don't see where we tal k about the
MRl that you're alluding to which I don't know
whet her it exists.
Q Ckay. Just to make sure that | understand
you correctly, if you had other nedical records from
ot her providers, hospitals or a PT facility,
what ever it was, it would be referenced in this

section titled "Qutside Medical Carel/ Conservative

Managenent History." |s that accurate?
A Not al ways, but that's one place that we
will put them especially if it's related to

physical care. You know, if it's diagnostic
imaging, it mght not be in there. It mght be in

the "I magi ng" section. | don't have, like, a rigid
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standard for that in ny office. |If ny physician
assistant is seeing them sonewhere el se, they may
have put it sonewhere else. | nean, we do try to
put it in |logical places.
Q Doct or, understandi ng that explanation, if
you possessed another facility's nedical records at
the tine of your initial examon 2/16/21, it would
be your intent or your nurse practitioner's intent
to include sone reference of that record in your
exam notes and el ectronic nmedical record. |Is that

fair to say?

A Yes.
Q In the 2/16/21 record, there is no
reference -- other than where you pointed to about

PT and under the "D agnostic Studi es Revi ewed, "
there's no reference to having any Lincoln Hospita

treatment or energency roomrecords; is that

accurate?

A | don't see any right now, no.

Q Ckay. So that's accurate, ny statenent?

A | believe so.

Q Ckay. Geat. Doctor, just going back, for

pur poses of determ ning causation, which is

sonet hing that you do on occasion for your patients
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when you're treating themfor synptons which
resulted in a lawsuit, correct?
A. Well, we do it -- this patient, we were
aware at the tinme of his visit that the patient had
Wor knmen' s Conpensation. So we do treat a
substantial nunber of injured workers in our
practice and we are asked to be specific in terns of
whet her or not a site that we're treating is
appropriate to be nmanaged and utilized through the
Wor kmen' s Conpensati on Board program So, in order
for us to initiate the process of all of the
di fferent paperwork, the |ayers of paperwork for
Wor knmen' s Conpensation, and, in order to try to nake
it clear whether or not that this injury should be
treated by Wrknen's Conp, for exanple, that would
be a reason why we would include a statenent of
causation. |If the patient didn't have a traumatic
injury where there's sone type of contentious thing
Wi th insurance, then we probably wouldn't take the
time to wite all that out.
Q Doctor, what percentage of the patients you
treat come in through Wrkers' Conpensation or cone
in wth Wirrkers' Conpensation insurance?

A Probably 30 to 40 percent.
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Q What percentage cone in through no-fault
i nsurance, at |east for your New York practice?
A | don't know that exactly. | would guess
somewhere around 20 or 30 percent.
Q And what percentage of your patients have
| awsui ts pendi ng when you treat thenf? What
percentage woul d you say?
A That, | don't know. | nean, because
Wor kmen'' s Conp, for exanple, like, this patient with
Wor kmen''s Conp, there's no way that | woul d know
that this patient had a | awsuit. People get injured
on the job all the time without a |awsuit and |
don't find out about it when | see them at |east |
don't normally. | nean, it's rare. There m ght be
a circunstance where it's obvious, but that's very
unusual . Wth Wrknen's Conp, patients arrive and
they have a reported injury on the job and we take
care of them W do need to try to confirmfor the
board and for ourselves whether or not this is
sonet hing that has to be managed t hrough Wrknen's
Conp or not versus their regular insurance. So
that's sonething that we're accustoned to doing.
It's ny understandi ng, ny assunption, that the

majority of patients do not have a | awsuit.
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Q When treating with Wrkers' Conpensation
i nsurance, you mean?
A. Yes, in general.
Q O just, in general, the patients that you
treat?
A Correct.
Q Doctor, you did eventually performa surgery

to M. Rosario; is that correct?

A Yes.

Q | think it was May of the year we're talking
about, 2021.

A. May 27, 2021.

Q Ckay.

DR CGERLING [|I'msorry. [|I'm
getting called by the hospital. WII you
excuse nme for just one nonment?

MR HSU. O course.

(Whereupon a brief recess was taken
at this tine.)

MR. HSU:. Back on the record.

Q Doctor, we were saying the procedure that
you perfornmed on M. Rosario was May 27, 2021; is
that correct?

A Yes.
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Q And you were the surgeon that perforned the
procedur e?
A Yes.
Q Can you describe the procedure that you
per f or med?
A Yes. | did an anterior cervical discectony

and fusion at the C5 to 6 and the C4-5 level. W
renoved the discs, renoved bone and disc material to
deconpress the neural elenents and then we put in
inplants to try to stabilize the bone. W used a
cage in between the bones and then a plate on the
front.
Q Were there any conplications, Doctor, with
t he surgery?
A | don't believe so.
(At this tinme, M. Hsu |loses his
i nternet connection.)
MR. TERILLI: Of the record.
(Wher eupon a brief recess was taken
at this tine.)
MR. HSU. Back on the record.
Q |"msorry, Doctor. | think | was saying,
were there any conplications associated with the

surgery?
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M GERLI NG
No.
Did you ever see M. Rosario post surgery?

| believe so, yes.

o > O »

Ckay. | see there was a visit on 6/4/21, a
few days after the surgery that was done by

Ms. Koch; is that correct?

A (Perusing.) | did avisit on March 1, '22.
Q March 1, '"22, | got it right here. Yes.

A Yes.

Q Was that the last tine that you saw him
Doct or ?

A It |looks like it, yes.

Q W're at March '24 now. So about two years
ago?

A Yes.

Q Doctor, two years ago, that March 1st 2022

visit, can you tell us what your physical findings
were, what his conplaints were, if any, and what his
prognosis was at the tinme?

A He had sonme slight inprovenent. He was
sayi ng that he was unable to work and needed hel p
with activities of daily living. He had neck pain,
still ongoing back pain radiating into the legs with

| ower extremty weakness, difficulty wal king one to
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two bl ocks, standing five to ten m nutes, bending
and lifting. He had been undergoi ng physi cal
t herapy, a hone exercise program injections - no,
no injections. On exam nation, there was sone
i nprovenent in the neck. There was tenderness and
spasm The range of notion was better than during
the earlier visits. He had about two-thirds nornal
range of nmotion. The |ow back had restricted range
of notion with spasm and tenderness. Straight-1eg
rai se was positive on the right. There was
restricted range of notion on the |unbar spine,
about 50 percent of nornmal. Balance was still off
wi th Ronberg testing. The reflexes were simlar.
They were blunted in the upper extremty. There was
still a simlar weakness frompre-op. There was
decreased sensation in the right lateral thigh area.
We had X-rays from June 4, 2021 show ng the surgery.
Then from March 1, 2022, we had | unbar X-rays that
showed retrolisthesis L4-5, L5-S1
Q Doctor, during that visit, was he indicated
for lunmbar surgery?
A Yes. W discussed it.
Q Did you ever put in an authorization for him

to undergo lunbar surgery with the Wrkers
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Conpensati on Board?
A | woul d assune so.
Q Does it say it in the record?
A It says "Surgical Indications.” |If the

patient doesn't want us to do sonething, then we
don't wite it that way. W wouldn't wite the
surgery. We would just say that we discussed it.
W woul dn't say that we were doing it. So the way
it's witten there neans that we discussed it and
that's the plan.
Q To date, two years later, he hasn't had that
surgery, correct, at |least not by yourself?
A Yeah, | don't think so.
(At this tinme, M. Hsu loses his
I nternet connecti on.
MR, TERILLI: Of the record.
(Whereupon a brief recess was taken
at this tine.)
MR. HSU. Back on. Audrey, what did
you get ?
(Whereupon the record was read by
the reporter.)
Q Doct or, does M. Rosario have any

appoi ntnments to conme see you pending in the gueue as
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we sit here today?
A | don't know, but he should. So I'm
probably going to call himin because | didn't know
t hat he hadn't cone back.
Q So in the last two years, for all you know,
he's back to work, correct?
A. Yeah. As | said, | haven't seen him since
then. So | don't know.
Q H's prognosis the last time you saw himtwo
years ago, were you expecting himto make a ful
recovery?
A Well, usually, | think people would use the
wor d "guar ded" when sonebody is going to have a
substantial reconstructive surgery. Most people
woul d say that it's not a shoe-in that they're going
to have a full recovery. The hope is that they wll.
Q Ckay. The hope is that he would get back to

his pre-accident activities, correct? That's the

hope?
A The hope. The hope is that -- | nean, he
wi | I have permanent restrictions, but the hope is

t hat he has sone substantial inprovenent from where
he is right now.

Q Based upon your |ast examof himtwo years
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ago fromwhen he first canme to you, did you believe
t here was substantial inprovenent ten nonths post
surgery?
A He di d have inprovenent.
Q What was the inprovenent? Range of notion?
A Yes. There was inproved range of notion.
It was still limted but nuch better than it was
when he first cane to ne. Also, | believe the arm
synptons were substantially better. H s neck pain
was somewhat better. | mean, nobody wants to live
with four-out-of-ten neck pain, which is what he
had, but the armsynptons |'msure were intol erable
t hat he had when he first arrived at ny door. [I'l]I
just quickly take one second if you don't m nd
i ndul gi ng ne.
Q Not at all.
A (Perusing.) Wen he first arrived at our
door, he had nine-out-of-ten neck pain with
ni ne-out -of -ten arm pain and nunbness in the arns
w th weakness and occipital cervical headaches and
clunsiness in the hands. | nean, | would say that
we helped hima lot. You know, | would be
interested to see how he is doing now. He

definitely should cone in for a re-eval uation.
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Q Doctor, | just want to read you sonet hi ng
that's in the Kolb Radiology MR. Wen the MR says
that, at C4-5, there is a central to |eft
paracentral disc herniation inpinging upon the
t hecal sac, what does that nean?
A It means that there's damage to the disc
usually froma traumatic etiology. Are you reading
fromthe Kolb report?
Q Yes. I'mreading fromthe Kolb report.
just want to get your interpretation of what that
nmeans.
A In the MR, the Kolb report of the cervica
MRl from 11/2020, at C4-5, he says that there's a
central left paracentral disc herniation inpinging
on the thecal sac and left |ateral recess. So,
t hecal sac, | assune they're referring to the dura
sac. | think that's what nost radiol ogists woul d be
referring to. Left lateral recess is to the side of
where the sac is, where, partially, the spinal cord
is in that area, and then also the exiting nerve
root. Then it says that there is ml|d narrow ng of
the |l eft-sided neural foramen and that the
herni ati on abuts the spinal cord. That neans it's

contacting, pushing on the spinal cord.
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Q The i npi ngenent on the thecal sac, is that

what causes synptons of radiating pain, Doctor?

A | mean, sone people believe that.

Q | s that what you believe?

A | think that what's nore relevant in this
case -- you know, they say a |lot of things that are

just tal king about the disc. Like, they tal k about
the C3-4 disc. That's really not rel evant here.
What's relevant is that he tal ks about the fact that
there is a herniation and that it's abutting the
spinal cord and going into the left |lateral recess
and foramen. The C5-6 level is relevant, too. It
has a posterior disc herniation, narrowi ng the
neural foranmen and then al so inpinging the spina
cord.

Q And, Doctor, those two |l evels are
significant because those are the two | evels that
you operated on, correct?

A Yes.

Q And those are the only two |l evels on Kolb's
MRl that are positive. Wuld that be a fair

st at enent ?

A That have significant findings, yes.

Q That have positive findings?
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A Correct.
Q Significant positive findings or positive
findings; is that accurate?
A Well, they are the |levels that appear
injured, yes, that have findings that he reports in
this study. Yes.
Q And your interpretation or Ms. Koch's
interpretations is consistent with Kol b's

interpretations. Wuld that be a fair statenent?

A Yes.
Q In Ms. Koch's narrative on your "Radi ol ogy
Results,” she notes that there is cord conpression

at C4 and 5 and she notes that there is |latera

recess stenosis; iIs that accurate?

A. | have to go back to her -- oh, wait.

Q It would be directly in front of Kolb's --
A Yes, she does.

Q Ckay. The left lateral recess stenosis,

st enosi s neani ng what ?

A Nar r owi ng.
Q The significance of the stenosis is what?
A Wen there is narrowi ng of the space for the

neural elenents, the neural elenments can become

synptomati ¢ or danmaged.
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Q The synptons, as a result of the narrow ng,
i ncl ude what? Wat woul d be those synptons that
woul d be produced?
A Well, in this case, the synptons are very --
there are a |lot of synptons in the report. The
synptons that | discussed with you in the arm
Q Right. So which of those synptons that you
di scussed earlier would you attribute to the
stenosis or the narrow ng?
A Let me just go back to it. (Perusing.) The
neck pain and then the radicular pain going into
bilateral arnms, nore significantly, it |ooks like
the -- | nmean, the patient has synptons in both arns
but, in this case, the left armwould be nore
significant. The nunbness that's in the left arm
woul d be nost significant in the |left upper
extremty, the occipital cervical headaches, the
clunsi ness in the hands, and the bal ance i ssues.

(At this time, M. Hsu |loses his

i nternet connection.)
MR, TERILLI: Of the record.
(Whereupon a brief recess was taken
at this tine.)

MR. HSU. Back on. Audrey, could
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you just read nme back the doctor's response?
|"msorry. | mssed that.
(Wher eupon, the record was read by
the reporter.)
MR. HSU. Thank you.
Q Doctor, the billing records that | received
fromyour office indicated that the total charges to
Wor kmen' s Conpensation for M. Rosario's treatnent

was $30,846.24. 1s that what's in your records as

wel |, Doct or?
A | don't have ny billing records.
Q Ckay. The billing records weren't

downl oaded with the other EMR?

A No. W don't house the billing in our
conpany or our EMR  That's sonething we do with an
out si de conpany.

Q Gotcha. GCkay. Do you know how nuch was
charged to Wrkers' Conpensation for the ACDF to the
cervical spine that was perforned on M. Rosario?
A No, | don't.

Q Ckay. If | told you that the records that
we received fromyour office have the total anopunt
charged as $30, 846.24, do you have any reason to

di spute that?
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A No.
Q Ckay. And then the total paynents received
was $13, 326.24. Any reason to dispute that record?
A Yeah. | nean, | have no reference point. |
know approxi mately what services were perforned.
don't know whet her that was closing the file,
whet her that was the conplete paynent. | don't have
any reason to protest or to --
Q Okay. The last notation on the billing

record is of an office visit on 3/1/22. Based upon

your earlier testinony, |I'm nmaking the assunption
that this is a conplete billing record.

A In other words, all of the services were
billed, yes. | don't know for sure whether any of
the charges that are on the bill have been

di sputed --

Q Under st ood.

A -- and whether or not there's sonething
pendi ng, whether or not there are still outstanding

paynments to be nade.

Q Understood. There is a bal ance between what
you received from Wrkers' Conp and what you billed
and here, in M. Rosario's case, it's $17, 375. 03.

s that a balance that's still owed to Gerling
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I nstitute?
A As | said, I'mnot sure. | don't know
what' s pendi ng and what's not.
(At this time, M. Hsu |loses his
i nternet connection.)
MR. TERILLI: Of the record.
(Wher eupon a brief recess was taken
at this tine.)
MR. HSU. Back on the record.
Q Doctor, I"'msorry. | was saying before
got cut off again that your billing records indicate
that there is a balance owed to Gerling of
$17,375.03. Are you aware of any outstandi ng
bal ance owed to Gerling Institute?
A. As | said, I"'mnot aware. | don't know. [

don't track those things.

Q Ckay.
A It's sonething that we could find out.
Q Doctor, if the anmount charged is nore than

t he amount received from Wrknen's Conpensation and
there's a balance left over, is the patient
responsi ble for the balance or is that sonething
that you wite off as a practice?

A You know, that's a good question. | think

U S. Legal Support | www. usl egal support.com 56



http://www.uslegalsupport.com

© 00 N o o A w N PP

N N NN NN P PR PR R R R PRk
o A W N P O © © N O O M W N P O

M chael Gerling, MD.
March 22, 2024

M  GERLI NG
there are circunstances where we wite themoff and
ci rcunstances where the patient is responsible. It
depends on the reason why certain services are being
denied. For exanple, if -- you know, | don't know
-- they didn't go to the appointnents that they're
supposed to and the Wrknen's Conpensati on stopped
paying for their bills because of it. |'mnot sure.
Q If the treatnent is paid according to the
Wor kers' Conp fee schedule -- so it's reinbursed at
a rate less than what is charged -- is that
remai ni ng bal ance owed by the patient or is that
sonething that is witten off?
A Usual ly, if all services billed are
rei nbursed at the fee schedul e by Wrknen's Conp,
usually there is no dispute of the charges and the
bal ance is witten off. | nean, there are
ci rcunstances where that's not true, but, in
general, | think that's the answer to your question.
Q VWll, it is. | mean, there is nothing in
this file that you have that indicates that the
pati ent owes you noney and that, if he were to
recover in this lawsuit, he would have to pay you
the balance. |s there any sort of agreenent between

yourself and the patient or Gerling Institute and
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the patient?
A | don't think so.
Q Ckay. Doctor, Plaintiff's Disclosure --
well, et me just back up for a second. You never

did a narrative report for M. Rosario, right, where
you sumari zed all his treatnent in one narrative
report? Did that ever occur?

A |"mnot sure. | don't see one in the chart
that ny staff gave ne.

Q Wien | say "narrative report,” you know what
|"'mreferring to, right?

A A narrative sunmary.

Q A narrative report that you give to your
patient's attorney that they then use and di scl ose

inthe litigation.

A | know what you're referring to. | don't
know that there is one in this case. |'mnot sure.
Q You don't see one in your chart?

A. No. | would have to | ook. | mean, it m ght

be in another area.
MR, TERILLI: | have sonething that
says "Narrative Summary" and it's dated
March 1, 2022. You nention "Narrative

Summary. "
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MR. HSU. March 1, 2022?

MR. TERILLI: Right. That's the
post - op date.

MR HSU Yes. That's the last tinme
he was there.

MR TERILLI: And it indicates
“Narrative Summary" on the top, you
ment i oned.

DR. GERLING Right.

Q Do you see that, Doctor? Because | don't
see that.
A | didn't see it, no.

(At this time, M. Terilli holds up

the report to his device's canera.)
MR, HSU. | don't have that.
M. Terilli, will you exchange that?
MR, TERILLI: O course.
Q Doctor, if you did a narrative sunmary,
woul dn't it be part of the electronic nedical record

that you have for this patient?

A No.
Q Were would it be contained in your records?
A It would probably just be a file on the

conputer fromny secretary.
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Q Wuld it be connected to this nedical record
chart in any way?
A. No, not normally. | nean, it's not a
treatnment record. It's just when sonebody asks ne
to summari ze what | see in the records, then I'll do
a narrative sunmary.
Q Ckay. And you don't have access to that,

right, as we sit here right now?

A | just looked. | don't see it. No.
Q Ckay. | nean, it's hard for ne to ask --
maybe M. Terilli can indicate -- but in that

narrative or in a narrative that you wote for

M. Rosario, do you project out the cost of any
future treatnent that M. Rosario m ght need? You
know what, Doctor, let ne just ask you in a genera
sense. Do you ever project out the cost of future

treat ment ?

A Yes.
Q How do you do that?
A Well, just based off of mnmy understandi ng of

the care that they're currently under and then what

t he expected care will be in the future.
Q Ckay. How do you put a cost to that care?
A Based of f of nobdern day expenses. So, even
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t hough there might be a dramatic inflation between
now and when a treatnent is attained, the treatnents
that | think will probably be needed in the future,
| would include the price of those treatnents in
nodern day noney.
Q Ckay. And where are you getting the price
fronf? Do you do the billing for Gerling Institute?
A No. Just from ny understandi ng of how much

certain things cost.

Q Ckay.

A | don't put an exact nunber on it. | put a
range.

Q Ckay. \Where are you getting your

understandi ng fron? Fromyour own practice and the

billing that you're involved in?

A Yes.

Q Because | thought | understood earlier you
said that you weren't involved in the billing.

A | don't do the day-to-day billing. So |
don't have the records on hand. | don't have --
don't --

Q Do you set the costs for procedures?

A If it's a procedure that's done with certain

types of insurance, we know what those costs are,

U S. Legal Support | www. usl egal support.com 61



http://www.uslegalsupport.com

© 00 N o o A w N PP

N N NN NN P PR PR R R R PRk
o A W N P O © © N O O M W N P O

M chael Gerling, MD.
March 22, 2024

M GERLI NG
generally, you know, a range of them |If it's a
sel f-paid patient, then we know t hose costs
general ly.
Q When you're providing a narrative and
proj ecting cost, which baseline are you using? Are
you using a fee schedule cost? Are you using
private health insurance cost? Are you using
out - of - pocket cost? Wi ch nunber are you using?
A | use a nunber that | believe they would
need to pay if they were paying ne to do the
pr ocedur e.
Q | f they were paying you to do the procedure
out of pocket and they didn't have any insurance?
A Correct.
Q Ckay. So that nunber, you woul d agree,
woul d be higher than what it would cost them one,
if they had insurance, right, Doctor?
A Yes.
Q And, two, if they had, let's say, Wrknen's
Conp or no-fault, your nunmber would be higher than
t hat nunber, the fee schedul e nunber, right?
A | think so, yes, probably.
Q So your projections for cost, are you only

projecting costs related to future treatnent that
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you, yourself, would perform such as additional
surgeries or are you attenpting to project costs for
physi cal therapy and MRIs and pai n nedi cati ons and
so on?
A Sonetines, | do -- | nean, | can give
general costs for an MR, for pain managenent
injections, things like that, for X-rays based off
of ny understandi ng and based off of what we charge,
for exanple. Absolutely. There's a huge spectrum
of weight that can be put on the hospital expenses,
on the surgeon expenses. For exanple, if the
pati ent had United Heal thcare PPO, which is
sonething | would accept, | would be paid nore than
what | woul d expect sonebody to pay if they were
payi ng cash out of pocket just because | typically

gi ve people relief based off of their capabilities

to pay.
Q Their financial situation?
A Exactly. So | don't normally charge what is

called the UCR, which is the usual and custonary
rate, which is what we woul d charge insurance and
whi ch i nsurance would pay us. So ny fees are
typically | ower than that.

Q Well, Doctor, you don't own an MRl facility,
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do you?
A No.
Q So when putting costs to MRIs, you're

getting those costs fromwhere? Fromjust your
general know edge in the nedical field or fromsone
actual billing practice?

A Speaki ng to people who own MRl centers and
how nmuch they charge for cash. Mst of the tine, |
don't put those types of cost -- | don't put those
in anarrative summary. So you'd have to | ook at ny
narrative sunmary. Most of the tine, | talk about
the cost of the surgical.

Q Ckay. So, let's say, for a person like

M. Rosario who had a two-|evel fusion who you | ast
saw two years ago, there's a possibility that he may
never need anot her surgery to the cervical spine.
Wul d you agree with that, Doctor?

A Yes, it's possible.

Q And it's possible that he may need an

adj acent | evel surgery, right, in the future?

A Yes.

Q I n your opinion, what percentage of your

pati ents need an adjacent |evel surgery in the

future?
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A | nmean, there are statistical nunbers that
were out there. | believe the nunber is about five
percent per year. Maybe it's 3.9 percent. It's

sonmewhere around four or five percent per year per
| evel beconmes synptomatic. So, at ten years,

typically, about half the people will be synptonatic

and about half of those will actually end up having
surgery.
Q Doctor, you're getting that percentage

nunber from where? From sone nedical journal or --

A Yes. That's published data.
Q What publication?
A I f you ook up Hilibrand, that's the classic

article that was witten with Henry Bohl man who was
my nmentor, that's one of, you know, the sentinel
papers on adj acent segnent di sease. There have been
nunmer ous publications since then. |f you | ook at
| DE studies for disc replacenent and cervical
fusion, those are nore nodern studi es that have --
MR. GERLI NG Excuse ne just one
second.
(Whereupon a brief recess was taken
at this tine.)

MR GERLING |'msorry.
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MR. HSU. No problem
Q You were sayi ng?
A. There are a |l ot of nore nodern, |arge-scale
publ i cations that have shown simlar types of
outcones in terns of people requiring revision
surgery.
Q Doctor, in particular to your patients in
your practice, can you estimate for us the
per cent age of your patients that need an adjacent
| evel spinal surgery after undergoi ng surgery under

your care?

A | think it's pretty simlar to the published
dat a.

Q You think it's 50 percent by ten years?

A That are synptomatic, that have sone type of
neck pain? Yes, | would say so.

Q Are you saying they were synptomatic after

your surgery or synptonatic before?

A They becone synptomatic.

Q That continue to be synptomatic after the
procedure or that eventually, in any circunstance,
beconme synptonatic again after the procedure?

A. | think all in. You know, honestly, | don't

track that. So | don't know.
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Q Ckay.
A | think it's reasonable to expect that
people wll have synptomatic issues wth their neck.

Probably half of them devel op significant
synptomatic i ssues or have themand it's ongoi ng and
good nunber of them end up having revision surgery.
Q Doct or, you don't know whether M. Rosario
has been working these |last two years, do you?

A (No response.)

Q You don't know one way or the other
correct, Doctor?

A | don't know.

Q Two years post-op, would you expect himto
be able to work in sone capacity, Doctor?

A. VWl l, based off of his last visit, | would
say no, but, again, we have to have a foll ow up
visit for ne to know nore

Q Ckay. So based off of two years from your
| ast visit, you wouldn't expect himto be able to
work in any capacity?

A Well, | don't know what has happened with
him But during his last visit, we tal ked about
doing a lunbar fusion on himand he had really

severe synptons.
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Q Right. And then you haven't seen himfor
two years?
A Right. So | can't really testify to what's

happened in the | ast two years.

Q Ckay. Based upon the surgery you perforned,
the only surgery you perforned to M. Rosario, would
you expect him at sone point within a year to three
years post surgery, to be able to return to sone
type of gainful enploynent?

A Wel |, based off of how-- if you're trying
to isolate the neck as a separate thing, | think
it's very challenging to do that with this patient.

| nmean, he had eight-out-of-ten back pain,
seven-out-of-ten arm pain and nunbness. He has
pretty severe synptons happening that aren't just in
the neck. It's hard to parse that out especially
when you' re having such severe synptons in one body
part, you, oftentines, are not focused or active
enough to aggravate the other body part. So I would
say it's challenging to split that apart in this
patient.

Q Wel |, Doctor, with the understanding that
the patient, despite his conplaints during your | ast

exam two years ago, has not returned to see you and
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has not undergone any additional surgery that you're
aware of, at |east by your practice, would you
expect, given those courses of action by the
patient, that he should be able to return to work to
sonme gai nful enpl oynent?
A | think it's unfair for you to ask ne to
pontificate about that with such a gap since |'ve
seen him He wasn't doing well when | saw himthe
last tine.
Q Do your patients, follow ng fusion surgery,
typically return to work, Doctor?
A Many do. It depends on the types of
injuries or the type of person. You know, if they
have a very focused, isolated problemand they do
well fromthe surgery, then they do, yes.
Q It's quite possible that M. Rosario's

| umbar synptons resol ved without cervica

intervention in this case. Isn't that a possibility?
A The cervical ?
Q Excuse ne. |It's quite possible that
M. Rosario's |lunbar synptons resolved w thout need
for surgical intervention. Wuld you agree?
A Listen, things are possible. It is
chal | engi ng to make an assunption so far out, but I
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woul d be surprised based off of what we know.
Q Doctor, could you estimate | ast year in 2023
how many spinal surgeries you perforned?
It's somewhere between 400 and 550, | think.
And that's sonething you track, correct?
No.

Then how are you aware of the nunber?

> O > O

Because | know the ballpark. | nean, | have
asked ny office manager at tinmes to confirm whet her
or not, you know, we're on track fromthe year

prior, approxi mately how many, that type of thing.
The thing is, though, those nunbers woul d i nclude ny
junior partner as well. You know, | don't know how

many of themare his versus m ne.

Q You nean Dr. Pyun?

A Yes, exactly.

Q What were the approxi mate nunbers in 20227
A | don't recall exactly.

Q Were they nore than 400 to 550 or |ess?

A No. They were in that range. It was in the
500s, | think, but I don't know how many of them

were his versus mne. So |'mgoing to guess it was
somewher e between 500 and 550, but | don't know how

many of themare mne. It mght have been nore. |
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don't recall exactly the nunber. It was sonewhere
in that ballpark and I don't know how many of them
were m ne.
Q How is it determ ned whether Dr. Pyun or

yourself is the | ead surgeon?

A Wel |, he has his own practice.

Q So he has his own practice within Gerling

| nstitute?

A Yes -- well, like, | mean, he practices. He
is a board-certified spine surgeon. | nean, he sees
patients and he treats them [|I'mnot in on his
cases.

Q But he has his own patients?

A Yes. |If he needs help, he asks ne and |

cone and help him You know, if he's around and he
can make ny case go better and safer and snoot her,
if it's a longer case, it's great to have hi m hel p.
He's a great assistant and vice versa. |'msure if
| don't have anything that |I'm doing and he has a
good case and he says, "Hey, why don't you help ne

with this one," then we work together.
Q Understood. O that nunber of surgeries
that you just indicated, what percentage of those

are fusion surgeries?
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| don't know.
50 percent or |ess than 507
|'"d say nore than 50.
Wul d you say 75 percent or |ess than 757

Less than 75.

o >» O >» O >

Doctor, for a patient paying out of pocket,
no i nsurance, what do you charge that patient for a
spinal fusion single level surgery? | think you

said you charge | ess than what the insurance pays

you.
A. Yeah. | nean, it depends on the services
that we're performng. | don't have the exact

nunbers in ny head, but we try to use, sort of, a
reasonabl e di scounted rate fromwhat the UCR fee

schedul e i s.

Q So what's the range?
A Wll, it just depends on the services that
we're performng. It depends on what | have to do

and how conplicated it is. Like, if | have to do a
multi-level |am nectony with a fusion at one | evel
or two levels or three | evels, whatever, | nean,
there are different things that | have to do that
require nore or |ess work.

Q Right. So let's say a single --
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A You're not going to get a great answer out
of me for this. I|I'msorry. M nanager has a fee

schedul e that he tries to stick to, but it's hard

for me right now | don't know what their nunbers
are.
Q Ckay. So do you have a witten fee schedul e

for patients paying out of pocket that you use for
di fferent procedures where you have the procedure
witten and the approxi mate fee schedul e that you
charge out of pocket? |Is there such a docunent?

A We have the fee schedule for UCR and then it
depends on what the extent is of the procedure that
"' mdoing. Then we discount it for patients based
of f of hardship or based off of circunstance. |If
the patient can't afford to pay the UCR fee
schedul e, we discount it. And nost people can't.
So we discount it.

Q Under stood. Thank you. Doctor, have you
ever testified in court?

A Yes.

Q Have you ever testified in court on behalf
of a patient?

A That's really the primary reason why |

testify.
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Q Ckay. Well, my next question is, do you
ever do IMEs and testify on behalf of defendants in
personal injury litigation?
A No.
Q Have you ever testified for Plaintiff's
counsel in this case?
A. Honestly, | don't even know who Plaintiff's
counsel is in this case.
Q kay. Mles Tintle, have you ever testified
for his firnf

A. No, not that | know of. | nean, | don't
remenber. |s that the name of the firn? | don't
know.

MR HSU Tintle & Terilli, right?

MR, TERILLI: The other way around.

Q Terilli & Tintle?
| don't recall. | don't think so.
Ckay.

MR. HSU. Doctor, | don't have any
ot her questions. Thank you so nuch. |
appreci ate your tine.

DR. CGERLING | appreciate your
patience with ne. |I'msorry | was |ate.

VR, HSU: No worri es. No worries at
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all.
MR TERILLI: Doctor, | do have a
coupl e of questions.
DR GERLING kay.
CONTI NUED EXAM NATI ON BY
MR TERI LLI
Q Pertaining to M. Rosario, when he presented
hi mself to your office, did he have any prior
nmedi cal history in regard to his neck or back?
A Well, | was |ooking at that earlier. During
his initial visit wth Agatha Koch, | believe he
said he was asynptomatic at the tine of the
acci dent, yes.
Q That woul d have been for both his neck and
back?
A You know, actually, |I'm seeing here --
earlier, | testified that |I couldn't see whether he
went to the hospital. | do see in that section that
he did go to the energency room by anbul ance he
said. But, yes, he said that he was asynptomatic
then. [I'll look at ny next note just to see whet her
or not we added anything. (Perusing.) | don't see
anyt hi ng other than that.

Q Ckay. Based on your last examwth
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M. Rosario, did you have an opinion within a
reasonabl e degree of nedical certainty whether or
not he sustai ned permanent and significant

limtations of his cervical |unbar spine?

A Yes. | did believe that.

Q What was your opi nion?

A That it was.

Q Were his injuries |likely caused due to the

under | yi ng acci dent?

A Yes.

Q Have you had an opportunity to review the
reports fromDrs. Andrew Casden, CGA-S-D-E-N, and
Scott Coyne?

A No.

Q Those are doctors that M. Rosario saw t hat
defense counsel is utilizing. Have you read their
reports?

A No.

Q "Il represent to you that both doctors
indicated that all of his disc conditions in his
spi ne were degenerative in nature and not causally
related to the accident. Do you have an opi nion as
to what they stated?

MR. HSU. Just note ny objection.
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Go ahead.
Q Whet her you believe they are correct?
A No. | don't believe they're correct.
Q Wiy is that?
A

Well, the patient was asynptomatic. They
were working. They had a CAT scan the day of the
accident that, as far as I know, did not reflect
subst anti al degenerative changes that correl ated
with the findings on the MR .

(At this tinme, M. Hsu loses his
I nternet connection.)

Q Fi ni sh your answer, Doctor

A So |l think that it's pretty clear that this

is acute onset and etiology and that the imging

correlates with that.

MR TERILLI: W'Ill wait for himto

cone back.

(Whereupon a brief recess was taken

at this tine.)

MR. HSU: Back on the record.

MR. TERILLI: John, the doctor
finished his last response. | didn't ask
hi m any nore questions. Can we read back

the response so you can hear it?
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MR HSU:  Yes.

(Wher eupon the record was read by
the reporter.)

MR, TERILLI: Geat. John, | have
no nore questions.

MR. HSU. Ckay. Hold on one second.

CONTI NUED EXAM NATI ON BY

VR, HSU:
Q Dr. Gerling, in your office's initial exam
records, the nature of illness or mechani sm of

injury that's recorded on the record, that's based
off of Ms. Koch's conversation with the patient; is
that correct?

A Each time there is a visit, whoever it is
that is managing the visit wll put in a diagnosis.
So if it's avisit that was only wth Agatha Koch,
then that's her diagnosis. If it's me and Agatha
Koch, then it's both of out diagnosis. |If it's just
me, it's just ne. |If it's Matt MIller, it's Matt
MIler.

Q No, Doctor, that's not what |'m asking.
VWhat |'m asking you is, the information regarding
how t he incident occurred, that it was a heavy

| oader, fell down the ranp, and he fell and got
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injured. That's information that's derived fromthe
patient; is that correct?
A Yes. | think there was sone history in the

Li ncoln chart as well fromthe ER

Q That was nade part of your records?
A The Lincoln chart?
Q No. The history. Are you saying that

Ms. Koch took the history fromthe Lincoln chart as

opposed to fromthe patient hersel f?

A No. | said that she did take the history
fromthe patient, but I'mnot sure -- there was
information in the Lincoln chart. |'mnot sure

whet her she was referencing that as well when she
put it in the history.
Q Gotcha. Dr. Kolb, in his MR in Novenber
2020, does he reference any degenerative changes to
M. Rosario's cervical spine, Doctor?
A No, he does not.
Q Doctor, in reviewng that sane MR, did you
find any evidence of any degenerative changes?
A No, | don't believe so.
Q Ckay.

MR HSU | don't think | have

anyt hing el se. Thank you, Doctor.
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MR, TERI LLI: Thank you, Doctor.
DR. CGERLING Thank you. Have a
great day.
MR. TERILLI: [I'd like a CD and a

har dcopy.

MR HSU We'll order a PDF e-mail.

| don't need a hardcopy. Just a PDF

e-mailed is fine. Thank you.

(Time Noted: 4:35 p.m)

M CHAEL GERLI NG M D.

Subscri bed and sworn to before nme

this day of 2024.

Not ary Public
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was taken stenographically by nyself and then
transcri bed by nyself; that the party was
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