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1 A. Sure.

2 Q. And you're relying on your patient to be totally

3 truthful when you're conducting an examination; correct?

4 A. I'm relying on the history the patient gives me. I'm

5 also relying on the experts that I sent him to in the area that

6 he was treated.

7 Q. And you're relying on him being honest with all the

8 doctors you send him too; correct?

9 A. I'm relying on him to give the best information he

10 can, sure.

11 Q. Okay.

12, MR. ITZKOWITZ: No further questions. Thank you.

13 THE COURT: Any redirect, sir?

14 MR. VARGAS: Real quick, Your Honor.

15 THE COURT: sure.

16 REDIRECTEXAMINATION

17 BY MR. VARGAS:

18 Q. Doctor, have you ever heard of the term "masking

19 pain"?

20 A. Yes.

21 Q. What does that mean to you?

22 A. Masking pain means that sometimes when you're injured

23 in multiple areas, the part that hurts the most is the part that

24 the people complain about and it's not, you know, several days

25 or several weeks, several months later that people really have
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1 settling of pain in the one area and they start to understand

2 that it's not very --

3 MR. ITZKOWITZ: Objection. I don't think it's

4 proper for redirect.

5 THE COURT: Outside the scope you're saying?

6 MR. ITZKOWITZ: What?

7 THE COURT: Outside the scope.

8 MR. ITZKOWITZ: It's out of the scope based on

9 the --

10 THE COURT: I'm trying to understand what the

11 objection is.

12 MR. ITZKOWITZ: Yes, it is. It's outside the

13 scope.

14 THE COURT: we're having a little bit of a

15 problem articulating what your objections are.

16 Sustained.

17 MR. VARGAS: Your Honor, may I approach?

18 THE COURT: Let's go.

19 (A side bar conference took place on the record

20 outside the hearing of the jurors:)

21 THE COURT: All right. We're on the record.

22 There was an objection to plaintiff's counsel

23 line of questioning regarding a phenomenon called masking

24 pain. And the objection was that the question being posed

25 to Dr. Kaplan are outside the scope of the cross
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1 examination conducted by defense counsel.

2 Is that true, sir?

3 MR. ITZKOWITZ: Yes, that's my position.

4 THE COURT: And what's your assertion, Counselor?

5 MR. VARGAS: During his cross examination, he

6 kept going after that he didn't complain about certain body

7 parts at certain visits and the whole masking of the pain

8 is you can have pain in one area that's masking the other

9 injuries at the initial time after the accident.

10 MR. ITZKOWITZ: But at the same time, I asked him

11 specifically about the knee and there was no swelling.

12 There was no buckling. There were no complaints about the

13 knee at the first visit. That's all I asked him.

14 At the very first visit, there was no problems

15 with the knee. At the second visit, after the finding of

16 the TFCC tear on the MRI, there was no complaints about

17 TFCC and it wasn't until October, the following year, where

18 a formal complaint was made by the plaintiff regarding a

19 TFCC injury.

20 So that's what I asked him based on the direct

21 testimony that was provided. So I didn't bring up any

22 issue of him hiding anything or masking anything. That

23 should have come up during direct.

24 MR. VARGAS: Your Honor, he also brought up the

25 hospital record where he went out of his way to point out
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1 that there was no other complaints other than the thumb.

2 THE COURT: I think the issue here arises from

3 the way the question was posed which threw me for a loop.

4 Because I don't think you would have the same objection if

5 the questions that were being posed to the doctor were not

6 under the terminology, masking pain.

7 Doctor, is it possible for a patient not to

8 complain about pain because some other parts of his body

9 are significantly painful? And you went down that line.

10 I thought you had the same objection. I think

11 what's going on here is the way it was posed. So in that

12 sense, I'm going to allow it.

13 (The following proceeding takes place in the

14 courtroom in the presence of the jury.)

15 THE COURT: After going into the back, I'm going

16 to overrule that objection as opposed to sustaining it.

17 You may continue.

18 Q. Doctor, in this particular instance, Mr. Mejia,

19 focusing on the thumb, not complaining about the other body

20 parts, immediately at the hospital and some of the body parts at

21 your office, would that fall under the umbrella of masking pain?

22 A. It certainly can and also I mean at the hospital, he

23 was in a neck collar. They had him in a hard collar, things

24 like that. So, yeah, these things can be masked.

25 MR. VARGAS: Thank you.
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1 No further questions.

2 THE COURT: Anything else, Counselor?

3 MR. ITZKOWITZ: Yes. One further question, Your

4 Honor.

5 THE COURT: Sure.

6 RECROSSEXAMINATION

7 BY MR. ITZKOWITZ:

8 Q. It took almost a year before the TFCC became a problem

9 for Mr. Mejia; correct?

10 A. That's correct.

11 Q. So there was no masking of that problem. Because if

12 there was a problem, it would have manifested sooner because you

13 saw the MRI. There was a tear; correct?

14 A. There was a tear but those things -- it's in a moving

15 joint. So those things over time can worsen once they are torn

16 and that's why they probably waited later in the year before

17 having surgery.

18 Q. But they can also get worse, not from a trauma, but

19 from repetitive work; correct, Doctor? Where somebody is using

20 their wrist all the time to shovel or use a pick axe. You can

21 develop TFCC injuries separate and apart from a formal accident;

22 correct?

23 A. You definitely don't have to fall to get a TFCC tear.

24 But in this case, in my opinion, is again he didn't likely work

25 with a TFCC tear for that period of time over a year and not
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1 have symptoms.

2 MR. ITZKOWITZ: Thank you.

3 THE COURT: Thank you.

4 All right folks. This concludes the trial for

5 today. Be back tomorrow. I think plaintiff will be

6 continuing his testimony tomorrow and we'll have another

7 expert on the stand in the afternoon. We start at 10 a.m.

8 Try to be here about a half an hour earlier.

9 Remember my instructions to you folks and you all

10 have a good night. Okay.

11 COURTOFFICER: All rise. Jury exiting.

12 (Jury exits courtroom.)

13 * * * * *

14 (Trial adjourned to Wednesday, January 17, 2024

15 at 10:00 a.m.)
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