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L RRYEEKEN Vo STATE OF NEW YORK 1 THE COURT: The witnessis here?
2 RSTEN ALV T 12 MR. HARRIS: Yes. | did at some point want
3 Plaintiff, 3 todiscussthe schedule.
4 _ agai nst - Index: | 4 THE COURT: Y ou don't need to discuss it with
5 153060715 | 5 me. Tomorrow we won't start until 11:30.
O TANIS ALSOIATION NATEOOAL TERN S CENTER. [ Ne, 6 MR. HARRIS: We are resting tomorrow, Judge.
7 LEVY RESTAURANTS, and A & A ENTERPRISE, INC., 7 That isthe motivation for raising this issue.
B Defendants. 8 THE COURT: Then the defense will proceed
9 New York County Suprene Gurt | g with their defense, | assume.
10 Jhew York, JNew York 10013 119 Arewe ready to bring in the jury?
11 11 COURT OFFICER: Judge, they need a minute.
12 B B F O R R LY B NS urt 12 They are using the restroom.
13 13 THE COURT: Okay.
14 , 14 COURT OFFICER: All rise. Jury entering.
15 APPEARANCES 15 (Whereupon, the jury panel entered the
16 BURNS & HARR! S 16  courtroom.)
17 ALLor B?%id&% PLaintiff 17 ' THE COURT: Please have a seat, everyone.
18 New York Hr\%le York 10279 18 Al rlght._G_ooq morning, everyone. _
19 ALl SON R KEENA% ESQ 19 Plaintiff isready to call her next withess.
20 20  Go ahead.
21 HARRI S BEACH, PLLC. _ 21 MR. HARRIS: Wecall Dr. Ali Guy to the
22 A0 A 1 O eet 38 d B port MM 122 stand, your Honor.
23 New Yor k. New York %ﬂ?ogsg 23 THE COURT: Is he outside or here?
24 VAYRE L. GLADSTONE, ESQ 24 MR. HARRIS: Heis here. Right outside.
25 25 COURT OFFICER: Follow me. Please stand.
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; APPEARANCES 1 THE COURT: Good morning, Dr. Guy.
2 THE WITNESS: Good morning, your Honor.
3 SHOOK, HARDY & BACON, LLP. 3 THE COURT: Okay. Raiseyour right hand.
4 ALLArneys [T DEfendant Levy Restaurants | 4 ALI GUY, M.D., caledby and on behalf of the
> New YOk, \New Yor -'?Alogég 5 Plaintiff, having been first duly sworn, was examined and
6 ROBB A DENNEY, ESgQ 6 testified asfollows:
7 7 THE COURT: Please have aseat. Would you
2 8  state and spell your name for us please.
GOLDBERG SEGALLA g i i
10 BRI SLNNETE L e nameisGUY, G, Officeatiess o7
New York, New York 10017 ! ! '
11 BY: QAQER'RB%B DM flUEg,) ESQ 11 Gramercy Park West, New York, New York, 10003.
12 12 THE COURT: All right. With the mask and
13 13 everything, Dr. Guy, just be sure to keep your voice
14 oy 14  elevated at all times. Really shout back to the clock
15 15  at the back of the room.
16 16 THE WITNESS: Y es, your Honor.
17 17 THE COURT: Okay.
18 18 MR. HARRIS: May | proceed?
19 19 THE COURT: Yes. And | will just ask all the
20 20  attorneys, let's redouble our efforts to speak loudly
21 21 andclearly.
22 22 MR. HARRIS: Absolutely, Judge.
23 23 DIRECT EXAMINATION
24 24 BY MR. HARRIS:
25 Qaudine v. Davidson, scr |25 Q Good morning, everyone. Good morning, Dr. Guy.
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A Good morning, Sir.

Q Allright. Canyoutell us, areyou duly licensed
to practice medicine within the State of New Y ork?

A Yes sr, | am.

Q Allright. What isyour particular field of
medicine, sSir?

A Physical medicine and rehabilitation and pain
management.

Q Andwhat doesthat mean?

A Physical medicine and rehabilitation is a medical
speciaty that was founded shortly after World War 11. It
deals with traumatic injuries covering the whole body from
head-to-toe. It dealswith chronic pain syndromes. It
deals with spinal cord injuries, disk herniations, nerve
damage problems, and deals with cardiac and pulmonary
rehabilitation. It dealswith disability, impairment and
life care plans. It deals with orthopedic issues,
neurosurgical issues, and internal medicine, muscle and
nerve physiology and interpretations of X rays, CT scans,
MRIs, and other radiological studies.

Q Thank you, Doctor. And are you board-certified in
your field?

A Yes gr, | am.

Q Andwhat doesit mean to be board-certified,
Doctor?
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electrodiagnostics. That isthetest to seeif thereisany
muscle and nerve physiology. And other principles of
physical medicine, rehabilitation and pain management, both
pharmacological and interventional pain management, which is
like epidural injections, nerve block injections,
trigger-point injections, and other interpretational pain
management procedures.

Once you pass your Boards Part 1 and Part 2, all
your credentias from college, from residency training get
sent to the American Board of Physical Medicine and
Rehabilitation, and they review everything. And if
everything is up to par, they passyou, give you atitle of a
Diplomate of the American Board of Physical Medicine and
Rehabilitation. That was the -- that was obtained in May of
‘89 and to thisdate it stands in good standing. And that is
essentially what board-certification in my specialty is
involved.

Q Thank you, Doctor.

A You'rewelcome.

Q Couldyou aso briefly tell us your educational
background --

A Yes

Q --that led up to achieving your medical license.

A Yes. My undergraduate, | went to Queens College,
Flushing, New York. Medical school, | graduated from the
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A Board certification is the highest level of
recognition you could obtain in your level of specialty.
To become board-certified in my speciaty you have to have
the following prerequisites; you have to have training in
the field of physical medicine and rehabilitation,
preferably one year of internal medicine, one year of
general surgery, and you then have to pass a three-year
accredited training program in the field of physical
medicine and rehabilitation. Y ou have to pass the monthly
examinations given by your teachers.

Y ou have to pass the annual exams given by the
department. And once you finish that and graduate from the
program, you sit and take your Boards Part 1, whichisa
written examination, which is approximately eight to nine
hours. Y ou get tested on orthopedic surgery, neurosurgery,
muscle nerve physiology, neurology, diagnosis, and
interpretations of radiological studies, MRIs, CT scans, X
rays, disability and impairment evaluation. And other
pockets of physical medicine and rehabilitation.

Once you pass that you haveto be in private
practice for eighteen months, be sponsored by two doctors
that know you closely, preferably your former teachers and
then you fly to the Mayo Clinic, get reviewed by doctors that
examine you orally for about a half day, again on similar
topics and again on interpretations of X rays, MRIs,
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University of Northeast in Dominican Republic, June of
'81. Thereafter | did three separate residencies. | did
eighteen months of internal medicine at Mount Sinai,
School of Medicine, Mount Sinai Medical Center. | did one
year of general surgery at Cabrini Medical Center. These
were the prerequisites to getting into physical medicine
rehabilitation. | then completed athree-year residency
training program at Mount Sinai Medical Center.

As| indicated, | am board-certified in this
specialty. | wasthe former Director of the Department of
Rehab Medicine at Maimonides Medical Center in Brooklyn from
1997 to 2002. That would be five years. My duties were to
teach the orthopedic residents, the internal medicine
residents, the general surgical residents and also | had
twelve other doctors under my supervision, to teach them and
check their work, and also to render consultations to other
doctorsin my hospital.

And from 1990 to 2006 | was the Director of NYU's
Hospital for Joint Diseases Neuromuscular Equipment Clinic.
My duties were to treat the patients assigned to the clinic.
These would be patients that are born with birth defects,
spinal cord injuries, cerebral palsy, severe Parkinson's
disease, et cetera.

And while | was treating these patients my duties
were to teach the residents from N.Y.U. to prepare them for
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the Boards Part 1 and Part 2. And from 2006 to 2019 | was
Clinical Instructor of Physical Medicine and Rehabilitation
at N.Y.U. School of Medicine, N.Y.U. Medical Center. And
from October of 2019 to the present | was promoted to the
rank of Clinical Assistant Professor of Physical Medicine and
Rehabilitation at N.Y.U. Medical Center.

And | am the current Director of the Pain Service at
North Queens Pain Surgery Center. | supervise approximately
thirty doctors, check their work, and | am also the Director
of Medical Education and Director of Rehab Medicine at
Med-Alliance, which is an Article 28 facility in the Bronx.
Again, | superviseand | teach. | am also a captain for the
New York National Guard. | take care of officers, soldiers,
and | am on stand-by for riots, disasters, et cetera, 24/7.
| dso have a private practice in Gramercy Park and Long
Island.

Q Thank you. You mentioned that you were on staff
at Maimonides here in Brooklyn. From what year to what
year?

A Fiveyears, 2002.

Q And you taught there as well?

A Yes, sir.

Q What current hospital affiliations do you have,
Doctor?

A Clinical Assistant Professor at N.Y.U. Medica
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A's. | had A+ in psychiatry, A in economics, A+in
English. But in the premed sciences | just didn't have
the ability to study as much as| needed. So | applied to
only one medical school in the Dominican Republic. They
told me that organic chemistry will not be validated, you
have to take thisin medical school. Because in Europe
and most Latin American colleges medical school is
combined, two and four. It'ssix years. | took organic
chemistry from Dominican Republic. | passed it. | didn't
finishtaking it. | used it as aprimer to be ready when
| takeit in medical school. So my GPA average was hot
the greatest.

Q At Queens College?

A Yes, sSir.

Q And once you went to the medical school in the
Dominican Republic, how did you fair there, Doctor?

A | didgreat. | got some of the highest gradesin
anatomy. | got the highest grade in the school and |
passed all my grades the first time around. | passed all
my certifying exams the first time around. When |
graduated | took my Boards, Part 1 and Part 2. | passed
everything the first time around. | got into training
programs back in 1982. In Mount Sinai thereis agreat
training program. It still is. N.Y.U. isthefirst
training program in this specialty in the world. It's
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Center.

Q What doesit mean to be aClinical Assistant
Professor?

A Waell, you haveto have alot of teaching
abilities. You haveto be board-certified. You haveto
pass arigorous credentials committee. Y ou have to have
good evaluations by the students, the doctors you teach,
because they evaluate you aswell. 1f you get good
evaluations, they ask you to stay on and they renew your
position. And then -- | have been there since 2006, so |
guess | must be doing something right.

Q Wéll, Doctor, when you were in Queens College
doing | guess premedicine --

A Premed.

Q Premed. Didyou have any resultsin the premed
areain Queens that, you know, was sub-par in terms of your
grades or grade point average or something like that?

A Yes, sir.

Q Tédl usabout that.

A First of al, in organic chemistry, they cover
approximately five hundred pages per month. | was working
four part-time jobs; driving ayellow taxi, working at
Bloomingdales as a stock boy, working inadeli. | didn't
have the time to study the way it needed to be studied.
There were only three questions and my -- | had alot of
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world-renowned; the RUSK Instituteat N.Y.U. | ana
Clinical Assistant Professor at that facility. So, |
think | got off to abad start; but | got off to a great
finish.

Q Didyou ever think when you were doing those
premed classes in Queens College, Doctor, that eventually
someday you would become an Associate Professor at N.Y.U.
Medical School?

A Never entered my mind.

Q Allright. And, by the way, have you --

MS. GOLDSMITH: Judge, | want to object. |
think plaintiff's counsel said Associate Professor, and
| think the testimony was Assistant.

THE WITNESS.: Clinical Assistant Professor.

Q Thank you. | misspoke. | apologize.

A Assistant -- Clinical Assistant.

Q Now, moving forward, Doctor, have you and | worked
together before in the context of aforensic legal case?

A Yes, sir.

Q Canyouexplain?

A Wédl, | have -- | am the Director of the
Department of Rehab Medicine in the Bronx at Med-Alliance.
We have alot of patients that come there. We have fifty
different doctors. So some of the patients that were
treated there were your clientsand | think in the last
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1 thirty, thirty-five years, | probably testified 1 A Widl, the Bronx officeis not my office. | aman
2 approximately six times for you or your firm. It couldbe | 2 employee of that facility. It'san Article 28 facility,
3 dlightly less, dightly more. 3 whichislikeasmall mini hospital. We have fifty --
4 Q Okay. Andwhat about reports, you mentioned that | 4 approximately fifty doctors and approximately two hundred
5 part of physical medicine and rehab includes, when | 5 employees. My Manhattan office, | am the sole
6 necessary, creating | believe you mentioned alifecare | 6 practitioner. | have alicensed physical therapist. |
7 plan. 7 employ approximately eight people there. And Long Island,
8 A Yesgdir. 8 approximately six people.
9 Q Andhaveyou created lifecareplansonbehaf of | 9 Q So about fourteen peoplein total that you

10 clients before Kristen Salomon that | represented? |10 personally employ?

11 A Yesgsir. 11 A Yesgir.

12 Q Andhow many occasions have you done that, Doctor? |12 ~ Q And who is paying those employees while you are

13 A | cannot tell you exactly. If | tell you it 13 herein court, Doctor?

14 would beaguessand | don't want to speculate. 14 A lam.

15 Q Allright. Andwhat do you chargetodothese |15 Q Andwhat isyour feefor your time away from your

16 life care plans so that we have some evidence astowhat |16 officesto be here in court today?

17 thefuture medical care needswill befor aparticular |17 A For canceling my office schedule, it'sfive

18 patient? 18 thousand for a half day.

19 A Depending on the amount of medical records, |19 Q And, now, did you have the opportunity to trezt,

20 anywhere from 1,500 to $3,000. 20 medicaly, Kristen Salomon?

21 Q Anddoyouknow what you charged inthiscasefor |21 A Yes, Sir.

22 that plan? 22 Q Anddo you recal who referred her to your office?

23 A | bdieveinthiscaseit was 2,500. 23 A Yes. Um, my notesindicate she was referred by a

24 Q 2500. By theway, you said that you've testified |24 friend.

25 approximately six times on behalf of clientsof minethat| |25 Q And when wasthat first visit, Doctor?
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1 represented, but what about coming to courtingeneral, how | 1 A July 15th, 2019.
2 many times have you testified in your lifeasanexpert | 2 Q After you saw her, did you see her on that day?
3 witness? 3 A Yesgir.
4 A Yes Yes |tedtified onthe average eight to 4 Q Andat some point shortly thereafter, did you
5 tentimes per year. In my thirty-five year approximate | 5 contact me or someone from my office?
6 experience, and testifying for my different offices,the | 6 A Yes, | did, for avery good reason.
7 Bronx location, the Manhattan location, the Westbury | 7 Q What was that about?

8 location, | testified under three hundred timesand I have | 8 A When | saw her | was surprised | found complex
9 been deemed an expert in my specialty every singletimein | 9 regional pain syndrome, type 2, and sciatic neuritis. |
10 both Federal and State Supreme Courts. 10 wanted you to help me check the records to seeif she was
11 Q Doctor -- 11 diagnosed with this diagnosis before | saw her by anyone.
12 MR. HARRIS: Y our Honor, at thistimewe |12 And you said | will check the records and get back to you
13 would moveto have Dr. Guy designated asan expertin |13 shortly. Andyou did. You got back to me the same day.
14  hisfield, physical medicine -- 14 Youtold me based upon what you see the answer was no, and

15 THE COURT: | don't think it's necessary. Is |15 you had asked me for afull report of -- on Kristen
16  thereany objection? 16 Salomon, alife care report.

17 MR. VITA: | have no objection. 17 Q Andjust, generally speaking, why would alife
18 THE COURT: He may testify asan expert in |18 care plan report be indicated for somebody with complex
19 hisfield of specialty. 19 regiona pain?

20 MR. HARRIS: Thank you, your Honor. 20 A Complex regional pain syndromeisavery

21 Q By theway, you mentioned that you havethree |21 devastating condition. Thereisno curefor itif you
22 different offices. 22 don't catch it early and if you don't treat it and

23 A Yesdir. 23 eradicateit early on. It'slike arunaway train. If you
24  Q Andhow many employees arein those offices |24 don't stopit, it keeps on going. It affects not just one
25 combined? 25 extremity. Inthiscaseit'stheright lower extremity.
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So it could travel to the left side, travel to the upper
extremities. It could involve all four extremities and
can become systematic, affect the heart and blood vessels
and cause massive hypertension.

And it causes tremendous psychological problems;
anxiety, depression, loss of income. And if persons are
married it leads to divorce becauseiif it's the male who
supports the family, they could not provide support and then
there is marital problems and leads to divorce and
foreclosures on the house, properties, and usually involves
many different doctors from many different speciatiesto
treat this problem. And it involvesalot of expensesto
treat this condition.

Q Wéll, Doctor, how many times did you have the
opportunity to treat Kristen Salomon since your first visit
in July 20197

A | saw her approximately twenty-one times and she
had six physical therapy sessionsin my office.

Q And, now, how isthe -- it came up when Ms.
Salomon was on the stand that she apparently signed some
sort of alien --

A Yes.

Q -- with your office in connection with the
treatment and the agreement to pay for that treatment.

A Yes.
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where it was mostly head, neck and thoracic spine
injuries, nothing relevant to thisinjury. Shehad adip
and fall on August 19th, 2014. Sheinjured her right leg,
right hip, right hamstring. She was seen by many
different doctors, she had physical therapy, she had
acupuncture, she had platelet rich plasmainjections,
cortisone injections, she had alot of physical therapy
and finally she had aright proximal arthroscopic surgery
performed by Robert Meidlin.

When | saw her she complained of severe burning pain
in the right foot and right leg. That raises my antennas.
Anytime a patient complains of severe burning pain your
antennas and your differential diagnoses should be complex
regional pain syndrome until proven otherwise. Because if
you missed it, it's -- the patient will have along -- many,
many years of suffering. So it will be very bad for the
patient. She also complained of pain in the buttock area,
right buttock areawith right leg pain. Then | went and |
examined the areas.

Q Doctor, | want you to assume that Dr. Gutstein, a
neurologist that camein as an expert on behalf of
plaintiff in this case a couple days ago, went through all
the Orthology Physical Therapy records with the jury and
al the notes.

Have you seen those records?
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Q Canyoutdl usabout that and why that was done?

A Weéll, when a patient comes to our office and they
don't have the appropriate fundsto pay, | don't deny
them. | will treat them under alien which means that
when they win the case, payment comes from whatever
settlement or win that comes from trial. And if they lose
the case they are still responsible for the bills. They
make some sort of afinancia plan to pay whatever they
can at amonthly basis.

Q Well, doesthat mean, Doctor, that you are
interested in the outcome of this case being that thereis
alien against the file in this case?

A No, sr. | have nointerest in the outcome of
this case. Shewins, shewins. If sheloses, she will
make an attempt to pay whatever she can. But | fedl that
she's badly hurt and | have an ethical obligation to
continue to treat her to the best of my ability.

Q Doctor, can you take us through your initial
examination on July 15th, 2019?

A No history. Just examination?

Q Wiéll, you could include the history aswell.
Sure.

A Wadll, shewasforty-five years of age when | saw
her. No history of any significant past medical problems
except for subsequent car accident. That occurred in 2017
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A Oh, yes, sir, | have them with me.

Q What isthe significance, just generally? | don't
wanted to go through al of them now, but in terms of your
own diagnosis, what is the significance of those complaints
that she made to the therapist over, you know, several
months there?

A Inmy professional opinion those notes are the
most accurate, the most clearly chronologically -- it
takes us through the patient's chronology from the time
she had the surgery to the time | saw her. They document
all the basic complaints that is consistent with complex
regional pain syndrome.

Q What are your -- what did your examination consist
of that day, Doctor?

A | examined the back which showed tenderness,
spasm, in the right gluteal area, the buttock areathere
were three small healed surgical scars. The areawas
hypersensitive to touch. When | touched the patient she
felt alot of pain and discomfort. And also the right
buttock and right proximal leg and right foot. The right
foot, the temperature was much colder than the left. The
skin was hypersensitive to touch. And there was weakness
in the entire right lower extremity. It was 4 minus over
5. Normal is5 over 5. Nextis5 over minus5. So 4
minus over 5 isthree to four grades weaker than normal.
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And that is very significant.

Sensation was diminished to pinprick and touch.
Right medial calf and top of theright foot. That means that
the -- there is some sort of a nerve condition going on. And
| did an EMG, anervetest on the lower extremities. And |
found evidence of sciatic neuritis. And there was no other
abnormality.

In the medical field there is only one condition,
not two, not three -- only one condition that gives a patient
aunilateral hypersensitivity, temperature difference and
pain with burning sensation and that is called complex
regional pain syndrome. Thereisno other condition. There
are some other conditions that affects the body, all four
extremities or just two areas, such as Raynaud's. That isa
completely different problem than the one shehas. Soll
confirmed my diagnosis of having aright sciatic neuropathy
and acomplex regional pain syndrometype 2.

Would you like me to explain what that is?

Q Yes, Doctor. But first | want to go back for a
minute. First you mentioned hypersensitivity?

A Yes.

Q Canyoutel uswhat that is and the medical
significance asit relates to your diagnosis?

A Wadll, ahistory -- in her history the patient
mentioned if any wind, even air-conditioning hits the
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pain?

A Sothelnternational Association for the Study of
Pain in Budapest, Hungary, they got together some time
around '94 and formulated the diagnostic criteria. And
the diagnostic criteriawas by process of elimination,
rule-out the all other conditions that could cause this
condition. Two, you have to have a history of trauma.
Y ou have to -- the patient has to have three out of the
five chief complaints that goes along with complex
regional pain syndrome; one is temperature change,
hypersensitivity, discoloration and history of trauma.
She has all of that on physical exam. Y ou need to have
three out of the five. So on physical exam she has
hypersensitivity, history of trauma, thereis
discoloration, modeling of the skin, and temperature
difference, and also weakness of the lower extremity. So
she more than has all the criteriathat is met by the
International Association for the Study of Pain.

Q What isthe modeling of the skin that you just
mentioned?

A Modeling is purplish discoloration of the skin.

Q Okay. Now, asaresult of your examination, did
you make findings on July 15th, 20197

A Yes gr, | did.

Q What were your findings?
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right foot she feels tremendous sensitivity. That is
called alodynia, an exaggerated responseto asimple
touch. If | --if | touch the area, no big deal. But if
you touch a person with complex regional pain syndromein
the right foot, they will redly feel severe pain. So
that is hypersensitivity, or allodynia.

Q You aso mentioned temperature changes, that one
foot was colder than the other. Can you explain the
temperature difference between the legs and the medical
significance as it relates to your diagnosis?

A Yes. Asl explained earlier, thereis only one
condition, not two, not three, only one condition that
gives you atemperature difference when you compare one
foot to the other or one hand to the other. It usually
affects the extremities, the hand or foot. Sothat is
pathognomonic, indicative of complex regional pain
syndrome. Then when you confirm it with other parts of
the history and other signs and symptoms, and with the
sciatic neuritis, it all comes together.

Q You aso mentioned that you observed color changes
between the bottom of her -- by her ankles and feet, |
believe; isthat correct?

A Yes, sir.

Q Andwhat isthe medical significance of that
finding, Doctor, again, asit relates to complex regional
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A On physical exam?

Q Yes

A | mentioned some of it. So the right foot temp
was colder than the left. The skin was hypersensitive to
touch. There was weaknessin the lower extremity and
there was a sensory deficit in the lower extremity.

Q Anddid you formulate atreatment plan at that
time, Doctor?

A After | made my diagnosis, yes, | formulated a
treatment plan.

Q Andwhat isthe treatment plan?

A What type of treatments you begin to offer the
patient.

Q Andwhat did you offer here?

A | offeredinitially some physical therapy, |
offered her trigger-point injections. Complex regional
pain syndrome has a comorbidity -- gluteal muscle
tightness around the sciatic nerve. | was -- | tried to
quiet down the tightness in those muscles that were
surrounding the sciatic nerve. | tried afew of them. It
gave us some short, very short temporary relief, nothing
long-lasting. She had six physical therapy sessions,
didn't giveit much relief. Then | did steroid epidural
injections. | did steroid epidural injections with the
hope of with one stone killing two birds; mainly treating
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sciatic neuritis and complex regional pain syndrome.

Q Bytheway, what isasteroid epidural block?

A Yes.

Q Whatisthat?

A Youinject medication right into the spine. |
did it from the tailbone. Medication goes all the way up
the spine, getsrid of theirritation. The sciatic nerve
isthe composed of the nerve roots from the L4 nerve root,
L5, S1, and S2. So by reducing the irritation to these
nerve roots | was hoping to give the patient some relief,
and | did. | was able to get some short temporary relief,
but only temporary. And | did a second one and we stopped
after that, and then the patient went to Dr.
Schottenstein. She had the lumbar sympathetic nerve
blocks, that is a different type of injection.

Q Now, the block that you gave, first of all, how
big isthat needle, Doctor?

A | haveit with mein my bag if you want to see
it.

Q Could you show us?

A It'sthreeand a half inch long needle and it's
21 gauge.

Q Isthisyour bag over here, Doctor?

A Yes.

Q Canl just hand thisto the witness, your Honor?
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you mean by that?

A Waell, thefact that the pain got better, the
burning sensation got better, the shooting pain down the
leg got better, and she was able to move the foot and the
ankle about better, walk alittle better, function better,
that means it proved my diagnosis and clinically it helped
to treat that condition as well.
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THE COURT: Yes.
(Brief pause.)

A Sotheneedle lookslike this (indicating). And
from the tailbone | insert the needle from the tailbone
and the medication, which is lidocaine, local anesthetic,
and cortisone isinjected into the spine. It goesall the
way up the spine, breaks up the irritation and
inflammation to the nerve roots and it gives the patient
somerelief. If you take medication by mouth, and if you
giveit into the spinal -- the spinal is about ten times
to one hundred times more powerful and more effective. So
| gave her forty milligrams of cortisone. You can't give
that by mouth, you will shut down the patient's systems
and cause amassive bleed. But forty milligramsinto the
spineisvery nicely tolerated.

Q Doaoctor, did she report some temporary relief after
theinitial block?

A Shedid.

Q Andwhat isthe significance of that from a
diagnostic perspective asit relates to your finding of
complex --

A It was both diagnostic and therapeutic. Means
that it confirmed the diagnosis and it also helped with
the patient's pain aswell.

Q When you say "it confirmed the diagnosis', what do
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Q How long did she enjoy some temporary relief of her
symptoms of the burning from pain that you describe as a result
of the block?

A A few daysto acouple of weeks.

Q Andwhat isthe significance of that, that it wears
off after that time period?

A Thewhole purpose is when you giveit to a patient,
to have some temporary relief, the patient is advised to do
more exercises to build up the body better so that the patient
can withstand more stress later on.

And that was the plan with that and the home
exercises.

Q Now you mentioned you also did an EMG study
initially?

A Yes, sir.

Q What wasthe purpose of that? We had a description
of an EMG from Dr. Gutstein.

A Yes.

Q But why did you do that test aswell?

A 1 didit because it was positive neurological
deficits. There was weakness. There was sensory abnormality
and there was complaints of shooting pain from the buttock down
thelegs. | wanted to find out the cause of it to see what was
causing that problem.

Q What did you learn?
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1 A Thatitwasasciatic neuritisinflammation of the | 1 surgery in hisreport, judge.

2 sciatic nerve. 2 THE COURT: Right.

3  Q Andisthat consistent with the surgery that 3 MR. VITA: Your Honor, may | be heard?
4 Dr. Meidlin had done ayear earlier, that finding? 4 THE COURT: Yes.

5 A Yes, sir. 5 MR. VITA: Your Honor, the question is not
6 MS. GOLDSMITH: objection, your Honor. Thisis | 6 whether the plaintiff had the surgery. The question is
7 beyond the scope of Dr. Guy's report and the 3101(d) | 7 causation, just as it was with Dr. Gutstein the other day.
8 exchange for Dr. Guy. Andit'snotin hisrecords. | 8 We had awhole argument, off the record out of
9 THE COURT: I don't think heistestifyingasan | 9 the presence the jury about Dr. Gutstein. | request

10 expert. 10 respectfully that we have a side-bar out of the presence

11 MS. GOLDSMITH: Heis. Plaintiff'scounsel |11 of the jury to discuss his opinions, regarding causation.

12 admitted. He asked at the beginning that for himto be |12 THE COURT: All right. 1 will allow you to make

13 admitted as an expert, and for to the Court to recognize |13 arecord but seems to me thisiswithin the scope that |

14 him as an expert. 14 inform just outlined.

15 MR. HARRIS: Heisaso being called asa |15 I'll give the jury a short break.

16 treating doctor. 16 MR. VITA: Thank you, your Honor.

17 MS. GOLDSMITH: Then it hasto bein his |17 COURT OFFICER: All rise.

18 records. He can't go beyond what'sin hisrecordsasto |18 (Sworn jurors exit the courtroom at thistime.)

19 this question. And again, that was what we discussed |19 MR. VITA: Your Honor, may we do it out of the

20 before trial. 20 presence of the witness as well?

21 THE COURT: Do you have the expert disclosure? |21 THE COURT: Yes. Dr. Guy, have aseat outside

22 MS. SAAB-DOMINGUEZ: May | passituptothe |22 the courtroom. Thank you.

23 Court? 23 (The witness exits the courtroom at this time.)

24 THE COURT: Yes. 24 MR. VITA: May | begin, your Honor?

25 (Document handed to the Court at thistime.) |25 THE COURT: Yes.

Dr. Guy - Plaintiff - Direct/Harris Page 1569 |Dr. Guy - Plaintiff - Direct/Harris Page 1571

1 THE COURT: Mr. Harris, where do you think this | 1 MR. VITA: The other day with Dr. Gutstein, we
2 iswithin the expert disclosure or do you concede that | 2 moved to strike his testimony because he had no factual
3 it's not? 3 basisfor his assertion, which isreally just a
4 MR. HARRIS: Our position judgeisas atreating | 4 hypothesis -- that was his word -- his assertion that the
5 doctor, he can testify about the causation permanency | 5 surgery by Dr. Meidin caused the CRPS.
6 without ever exchanging expert disclosure. 6 Now, we are back at the same place except, we
7 We did thisfor thelife care plan purpose. So | 7 are objecting earlier because this doctor did not put in
8 | am alittle confused by their objection. 8 his report, any indication that Dr. Meidlin's surgery
9 MR. VITA: Your Honor, may we have aside-bar | 9 caused the plaintiff CRPS.

10 outside of the presence of the jury to explainour |10 The only mention of Dr. Meislin's surgery in

11 position? 11 Dr. Guy'sreport is on page three, under the topic

12 THE COURT: Let mejust see what he comesup |12 diagnosis. Paragraph two, he writes, status post right

13 with. Becauseif it's within the expert disclosure, there |13 hip, arthroscopic surgery of the right hip, with

14 IS no issue. 14 endoscopic hamstring proximal repair, bursectomy of the

15 MR. HARRIS: | don't think it'sin the 15 ischial tuberosity, parenthesis, surgery as performed on

16 disclosure, judge. 16 July 11, 2018.

17 MR. VITA: It's hot. 17 So your Honor, the only mention in this report

18 THE COURT: The disclosure saysthat he'sgoing |18 of -- that's the single mention of Dr. Meidlin's surgery.

19 to testify regarding the natural flowing sequelae of the |19 There is no mention that it had any causative effect with

20 injuries of the nature sustained by plaintiff. 20 the CRPS.

21 Heisgoing to testify about plaintiff's medical |21 So this doctor should be precluded from trying

22 records, which include Dr. Meidlin's surgery. Heisgoing |22 to draw connections now; not to mention he has got all the

23 to testify regarding the facts which he received by the |23 same problems that Dr. Gutstein had, regarding speculation

24 plaintiff. 24 andlack of testimony scientific and medical facts. Plus,

25 MR. HARRIS: Which included the history of |25 he's not a board certified orthopedic surgeon.
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1 Thank you your Honor. 1 testify based upon hisreview of plaintiff's medical

2 MS. GOLDSMITH: Judge, | would liketoaddto | 2 records.

3 that. 3 MS. GOLDSMITH: That's general. That's based

4 Theissueiswhat you just read your Honor, | 4  upon the review but in 3101(d) disclosure your Honor, you

5 that's in the 3101(d) disclosure, it does not reference | 5 have to give the substance and opinions, and it's not

6 causation asto the surgery. Plaintiff's counsel conceded | 6 listed there.

7 on the record that there is nothing in the disclosureor | 7 THE COURT: If you didn't think it was specific

8 in Dr. Guy's report anything about causation relatingto | 8 enough, you could have raised an objection.

9 the surgery. 9 MS. GOLDSMITH: What isthere to raise an
10 THE COURT: | don't think he conceded that. |10 objection to? Plaintiff's counsel is bound by the 3101(d)
11 MS. GOLDSMITH: Hejust said thereisnothingin |11 disclosure and the report.

12 the report before you excused the jury. He concedesit's |12 THE COURT: Right, but it's not limited by the

13 not report. 13 report. Heislimited by the report plus the disclosure.

14 Thereis nothing in the report or the 14 MS. GOLDSMITH: But you have to put in -- the

15 3101(d)disclosure as to causation relating to the surgery. |15 3101(d) isvery clear. You haveto put in the substance

16 That iswhy they retained Dr. Gutstein in March. Andthat |16 and opinions that they are going to be testifying to, and

17 was the new opinion that we raised before, your Honor. |17 there is nothing in there about causation relating to the

18 And | will tell you judge, you can look at the |18 surgery, not one thing.

19 150 pages of Dr. Guy'srecords. Thereisnothinginthere |19 And | think thisisvery prejudicial to allow

20 about surgery causing CRPS. 20 this witness to testify to this. It'snot in his report

21 Moreover, al Dr. Guy says about causationis |21 and it's not in the 3101(d) disclosure.

22 that the CRPS isrelated to the accident of 22 It still hasto bethere. Thereisnothing for

23 August 19, 2014; nothing about the surgery. 23 thedefendantsto have moved for. Plaintiff isbound by

24 It's highly prejudicial for him to now comein, |24 what's in that disclosure.

25 way beyond the disclosure and his report and in his |25 THE COURT: Mr. Harris.
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1 records. Whether he istestifying as an expert, it'snot | 1 MR. HARRIS: Y our Honor, the disclosure itself
2 in the disclosure or report. And if heistestifyingasa | 2 indicates that he is going to be testifying from all the
3 treater, it hasto set forth in his records. 3 medical records. In hisreport, from the first visit, it
4 And thereis nothing in hisrecords, which are | 4 includes causation findings as it relates to the accident.
5 al handwritten. You canread them indicating-- | 5 THE COURT: Right.

6 THE COURT: You can certainly crossexaminehim | 6 MR. HARRIS: The surgery was part of the

7 about that. 7 treatment from the accident that triggered the CRPS,

8 MS. GOLDSMITH: Butjudge, heistestifyingas | 8 according to Dr. Gutstein, a neurologist who already

9 an expert here. Plaintiff moved to have the Court qualify | 9 testified. That's already in the record.

10 him as an expert. That'swhy heis testifying here today |10 Counsel seemsto be confused. The First and

11 as an expert. The fact that he may have been treating |11 Second Departments have been very clear, judge. Treating

12 her, that's something else. But heis-- hehasnoright |12 doctors, you don't need to exchange a 3101(d). We did it

13 togive expert opinion outside the 3101(d) disclosureand |13 because he did alife care plan.

14 his expert report from July 15, 2019. 14 But he can come in here under First and Second

15 And thereis nothing in there about causation |15 Department Law and proffer opinions separate from all of

16 whatsoever regarding the surgery. 16  their objections. Asto causation, as to permanency, about

17 THE COURT: Okay. But he can testify based upon |17 any records that are in evidence as a treating doctor.

18 Dr. Meidlin's records. 18 He treated her 21 times. So they want to

19 MS. GOLDSMITH: But Dr. Meislin'srecordsdo not |19 characterize rise him purely as an expert here. But

20 indicate anything about CRPS. That's very different. |20 that's not the reality of thissituation. So on those two

21 THE COURT: He can review the surgery and what | 21 grounds, A, our 3101(d) coversit. AndB, heisa

22 Dr. Meidin did and draw a conclusion from that. |22 treating doctor that can give opinions regardless. |

23 MS. GOLDSMITH: But it hasto be set forth in |23 don't really understand their motion.

24 his report or the expert disclosure, and it's not. 24 MS. GOLDSMITH: The treating doctor First and

25 THE COURT: It does. It saysheisexpectedto |25 Second Department maintains that it has to be within the
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1 records. Theinformation hasto be within therecords. | 1 The operative report did not indicate any sciatic
2 MR. HARRIS: No, it doesn't say that. 2 nervetrauma, but traction, pulling, during the surgery in the
3 MS. GOLDSMITH: Theinformation hastobe | 3 surrounding areas can irritate the sciatic nerve. And that's
4 contained within the records, your Honor. Thisisanew | 4 exactly what happened in this case.
5 theory. 5 Q Andisthat your opinion, Doctor, within areasonable
6 Again, we argued thiswith Gutstein becauseit | 6 degree of medical certainly?
7 was a new theory and that's why we moved to precludeit. | 7 A Yes
8 Your Honor allowed it. However, we didn't movefor | 8 MS. GOLDSMITH: Objection.
9 Dr. Guy. Now we are moving because it wasn'tin his | 9 THE COURT: Overruled.
10 report and it wasn't in the 3101(d) exchange. 10 A Theanswerisa, yes, and it isalso consistent with
11 | don't understand how this expert isallowed |11 the patient's history that this condition happened shortly
12 now -- heis being offered as an expert and then heis |12 after the surgery.
13 being offered as atreater, but it's still notin his |13 Q Doctor, besides the EMG and the blocks that you
14 record. 14 mentioned over the 21 visits -- | certainly don't want to go
15 Y ou can't make up something -- evenif heisa |15 through each one--
16 treater, he can't just come and make up something that's |16 A Right.
17 not in his records. 17 Q It would take| think probably aday to do that. But
18 THE COURT: | think that's fodder for 18 canyou just sort of the take us through the general care and
19 cross-examination. All right. So the abjectionis |19 treatment over the last three years that you provided other
20 overruled. 20 than what you've already mentioned?
21 MS. GOLDSMITH: Okay. I will take exception. |21 A Yes. Wel, | gave-- she had six physical therapy
22 Again another new theory by another expert of plaintiff |22 sessionsin my office which did not give any long lasting
23 that's being offered here. 23 relief. | explained to her that the purpose is not so much to
24 MR. VITA: We take exception, your Honor. |24 giveyou long lasting relief but it's designed to prevent
25 MS. SAAB-DOMINGUEZ: | take exception, your |25 worsening of the condition, and to prevent atrophy, and to keep
Dr. Guy - Plaintiff - Direct/Harris Page 1577 |Dr. Guy - Plaintiff - Direct/Harris Page 1579
1 Honor. 1 the muscles strong.
2 THE COURT: I'll bring the jury back inand the | 2 And the purpose of the epidural was to give her some
3 withess as well. 3 temporary relief so she could exercise more at home and keep
4 COURT OFFICER: All rise. Jury entering. | 4 her body into better condition, and again, to prevent her body
5 THE COURT: Please have a seat. 5 from deconditioning.
6 All right. Thisis continued examination of | 6 And the 21 times | saw her, was to see how she was
7 Dr. Guy. 7 doing, documenting what was working, what was not working and
8 MR. HARRIS: Thank you. Canwehavethelast | 8 some of those visits were -- | gave her trigger point
9 question read back. | believe there was an objection. | 9 injectionsinto the gluteus maximus muscle, and around those
10 THE COURT: Yes. The objection wasoverruled? |10 areasto try to relax that tightened fibrotic muscle.
11 Y ou can read back the last question. 11 Q Thegluteus maximus, that's the buttocks, right?
12 (Requested portion read) 12 A Yesgr.
13 Q You may answer. 13 Q Did thetrigger point injections provide any relief
14 A lamsorry. | lost my train of thought. The |14 for her?
15 transcription one moretime. 15 A Very short temporary relief.
16 (Requested portion read) 16  Q Doctor, also you noted in your records something
17 Q Canyou explainthat, Doctor? 17 about her gait?
18 A Yes. Sothe patient had surgery in the vicinity of |18 A Yes.
19 thesciatic nervein the buttock area. The sciatic nerveexits |19 Q  Can you explain that please?
20 between the piriformis muscle and the gluteus muscle. |20 A Yes. Theway she walked, she walked with alimp
21 Thisisthe psychotic nerve. And when you have |21 antalgic gait. Antalgic gait means she walked with alimp, and
22 surgery, and you do manipulation in the vicinity of the sciatic |22 many times with a straight cane to assist her.
23 nerve, even though it isintact at the time of surgery, there | 23 As the condition got worse, the leg became weaker and
24 isdtill -- if you just pull the sciatic nerve alittle bit, it |24 weaker and she had to use a cane.
25 will become inflamed and irritated. 25 Q Now, Doctor, did you also review some treatment
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records related to a motor vehicle accident that the patient
had from 20177

A Yes, sir, | did.

Q Okay.

And was there anything in those records that you
reviewed that would indicate a cause or arelationship to the
complex regional pain diagnosis that you made in connection
with this case?

A Absolutely none whatsoever.

Q Andwhy isthat, Doctor?

A The car accident -- the injuries were mostly to the
head and the neck and allittle bit to the upper back; nothing
with the lower extremities.

Q Also, Doctor, there was | believe four, five weeks
postoperatively, she testified and there has been some evidence
in the case that she fell taking a shower.

First of all, did you see any treatment related to
that fall in the shower?

A No, sir. Infact, when she went back to see
Dr. Meidlin, he wanted to make sure all the sutures were still
intact, and he found no evidence of any exacerbation or any
worsening, or any new problems. And | took alot more history
from her, especially this morning to confirm that. And yes,
there was no other new injuries.

Q Wweéll, did you know about the shower incident when it

Dr. Guy - Plaintiff - Direct/Harris
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That's based on optimal level of care, providing that
the patient is able to afford all these treatments.

So the plan was that this condition is permanent and
progressive. Sheiswith apermanent partial disability. It
means she could still work, and she still isworking, but on a
limited capacity.

The condition is progressive, which means that it
will worsen over time. Thereisno cure for this condition.

It worsens over time because it may travel from the
right side to the left side, and travel to both upper
extremities, involving all four extremities, involving the
cardiac and the vascular structures aswell.

So it has to be monitored. You can't just leave it
alone and say, good-bye. You are left with a permanent
disability. Thereisnothing else we can do. That's not the
way to treat this patient.

So she will need ateam -- ateam approach to this
condition. She would need a neurologist, a physiatrist, and
physical therapist, and interventional pain management
specialist for the reasons | will go into later on.

So she would need to see aneurologist at least six
to eight times per year to follow the neurological conditions.
And the cost for each visit is two hundred dollars.

She would need to see a physiatrist like myself,
trained in interventional pain management and Chronic Regional
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occurred back at the time you initially saw her? Wasit even
mentioned to you?

A No,sir. Itwasirrelevant.

Q Doctor, | want to ask you -- | want to move over to
the life care plan that you created in connection with this
case.

Can you tell uswhat the plan isand explain it for
uswith thejury. And keep in mind, Doctor, we aready had a
Dr. Dwyer, who camein earlier to explain the present value of
the amounts that you have recommended here. But | am going to
ask that you tell us what you are recommending and why?

MR. VITA: Objection. Leading.

Move to strike.

MR. HARRIS: what you are recommending and why?

MR. VITA: No, all about Dr. Dwyer.

THE COURT: Thejury will the disregard all the
preliminary statements.

MR. HARRIS: Let me rephrase.

Q Canyou explain thelife care plan for us?

A Yes. First of al, the definition of alife care
plan is aplan designated by a physician to indicate the
patient's overall diagnoses, the prognosis, which means | look
into the future what the future holds for the patient, what
types of medical treatments the patient would have, and what
their cost would be over her lifespan.
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Pain Syndrome at |east 12 times per year, to monitor her
overall skeletal condition. Make sureit hasn't spread from
the right side to the left side. Make sureit hasn't spread to
the upper extremities, and make sure it has not become
systematic, to asses the need for physical therapy, assesthe
need for referral to other specialists and other physiatric
treatments, the cost is two hundred dollars.

She would need to have at the minimum, one physical
therapy session per week, not to cure the problem because there
isno cure for this problem. At this point, it's mostly to
prevent any further deconditioning, any further weakness of the
already weakened muscles, to try and improve the gait and
prevent it from getting weaker and worse, because if the gait
is getting weaker, sheisgoing to fall downand windupina
wheelchair.

So we want to avoid that by doing the physical
therapy.

Seventeen and the cost for each physical therapy
session is $150. She would need atrial of alumbar
sympathetic nerve block, which she already had with
Dr. Schottenstein. | believe she had five or six with
Dr. Schottenstein. And each one gave her some relief.

That being said, she would need nine per year. The
cost for each lumbar sympathetic nerve block is about $2,000.
The outpatient surgical facility for each is three thousand
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dollars. So that's five thousand times nine. That would be
$45,000.

She would need three lumbar or corticosteroid
epidural injection for the sciatic neuritis and for the right
lower extremities Complex Regional Pain Syndrome, in addition
to the lumbar sympathetic nerve blocks. The cost is $2,000 for
each injection. And the outpatient surgical facility fee for
each would be $3,000.

So that would be $5,000 times three. That would be
$15,000 per year.

She would needed medications for neuropathic pain
such asLyrica, L-Y-R-I-C-A. Lyricaisvery expensive. It's
fivedollarsapill. Shewould need two aday. And that will
be $10 aday.

And if she takes 200 milligrams, that will be $20 per
day. Shewill also need psychologica evaluation because of
the chronic pain which isleading to anxiety and depression.

She would need to see a psychologist or psychotherapy
at least once aweek. The cost is $300 for one hour session.

And if the condition worsens, she will need atrial
test for Dorsal Column stipulation implant.

That isadevice that hasalot of wires. Itis
attached to the spine. It goes on top of the spinal cord and
spinal nerve roots.

Thetrial isonly for seven days. The patient tries

Dr. Guy - Plaintiff - Direct/Harris
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it at that level, you are blocking some of the painful stimuli
going to the brain. At the best, it works maybe 30 to
50 percent, at the best. It's never one hundred percent.
So that's how it works.

Q Whenyou say, at best, it's three to fifty percent?

A Intermsof painrelief.

Q Intermsof reducing her pain?

A Yes, sir.

Q What do you do for the other 50 to 70 percent of her
pain?

A Epidurals, neuropathic pain medications, such as
Lyrica, physical therapy, biofeedback, psychotherapies. They
show her special relax techniques to diminish the pain.

If your anxiety isthis much and your only painis
only this much, the perception of pain will be this much
(indicating). By reducing the anxiety, reducing the
depression, the pain level will diminish automatically.

Q Doctor, | want you to assume that Kristen Salomon
testified that to date, she hasn't sought out any
psychotherapy, other than talking to her mom on the phone
everyday, who isin essence, her therapist.

And when further asked on whether she would seek
psychotherapy, she said that if she determines her condition is
permanent, likeit's just never going to getter, that sheis
then going go for the treatment.
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it to seeif it works. If it works then a permanent placement
ismade. Thetrial isabout ten thousand dollars. And if it
works, she would need a permanent Dorsal Column Stimulation

Implant. That is about $35,000, including all the associated

expenses. And the expenses to monitor the stimulator is about
$5,000 per year.

The wires need to be readjusted. They need to be
reprogrammed. So that's $5,000 for the year. And the average
longevity of such adeviceis about seven years. So every 7
years, there will be another $35,000.

Q Doctor, the Spinal Cord Stimulator, this last item
that you mentioned, how is that implanted? | think you used
the word, implanted. How is that done?

A First, you are talking about thetrial or the
permanent one?

Q The permanent one.

A Soyou have the purpose of the Spinal Cord Stimulator
isyou have agenerator. It goesinto the buttock and you have
guide wires very, very long.

They go al the way up the spine. They are attached
to the spinal cord. The back of the spinal cord blocks the
transmission of pain to the brain by stimulating it. You are
blocking the pain from the lower extremity going through the
brain.

The spinal cord is your relay station and by blocking

O
© 0o ~NO O~ WNEFE S

NNMNNRNNNRRRRRRRRRR
O DN WNROOOWNO®ONWNEPRO

. Guy - Plaintiff - Direct/Harris

Page 1587

| want you to further assume, Doctor, that Dr. Dwyer,
the Economist in this case, came in and projected psychotherapy
at two times aweek, but your report had indicated at least one
time aweek?

A Yes, sir.

MR. VITA: Objection. Compound, your Honor.

MR. HARRIS: | haven't asked the question yet.

MR. VITA: He gave an answer.

THE COURT: Hejust said, yes, sir. Hewas
acknowledging what Mr. Harris said.

Q Do you have opinion, Doctor, within areasonable
degree of medical certainty as to how many psychological visits
per week Kristen Salomon is going to need once in her own mind
she determines, hey, you know what? Thisthing is not getting
any better and | got to learn how to deal with thisfor the
rest of my life?

MS. GOLDSMITH: Objection.
MR. VITA: Objection.
THE COURT: Sustained.

Q Waéll, Doctor, do you have an opinion within a
reasonable degree of medical certainty as to the amount of
psychological treatment Kristen Salomon will need in the future
based on your report that says at least one time aweek?

A Yes, sir.

Q What isyour opinion?
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1 A Idedly, it should be at least twice, minimum, oncea | 1 in the past.
2 week. 2 MS. GOLDSMITH: I will argue it's also not set
3 Q Okay. 3 forth in the expert disclosure. So heisnot here
4 By the way, what is the purpose of the-- | mean| | 4 treating her. Heisdoing this as an expert. Heisnot
5 guess people could guess, but let'sjust hear it fromyou. | 5 doing this as atreating physician. Heisdoing thisas
6 What isthe purpose of the psychological treatment that you are | 6 an expert. Nowhereisit in expert disclosure that this
7 prescribing here for her future? 7 iswhat heis going to do.
8 A Toreduce her anxiety, reduce her depression, by | 8 THE COURT: | think the expert disclosure says
9 lending a sympathetic ear, letting her voice her frustrations, | 9 it's based on his examination of the patient.

10 voice her concerns, and her disabilities and her impairmentsto |10 (Continued on the next page.)

11 another health care professional, that by talking about it |11

12 sometimes, it reducesthe level of anxiety and depression. |12

13 If it does not, then you haveto refer to a 13

14 psychiatrist for medications for anxiety and depression. |14

15 Q Well, over your 21 visits over the last three years, |15

16 Doctor, have you, yourself, made any observations? |16

17 A Yes 17

18  Q Of Kristen Salomon being a depressed? 18

19 A Very depressed. Her affect isflat, which meansthat |19

20 sheisnot bubbly. She answersthe questionswith very slight |20

21 answers. And she gets agitated very quickly. 21

22 | witnessed that at the surgery center once when she |22

23 camefor the epidural injections. They wanted to put an 1V |23

24 into her and they tortured her putting the V. Shegotso |24

25 frustrated, she left. 25
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1 | tried to convince her to stay. She startstocry. | 1 MS. GOLDSMITH: Past examination, coming to
2 Shegot very emotional. Shesaysit'sbestthatlleave. | | 2 thecourt. All of theinformation that he has --
3 don't want to make a scene. 3 THE COURT: Yes-- physical examination on
4 | said, okay. Well talk later. 4 July 15th --
5 Q Doctor, you mentioned certain signs of the Complex | 5 MS. GOLDSMITH: Yes.
6 Regiona Pain earlier. With the Court's permission, couldyou | 6 MR. HARRIS: Y our Honor, as her treating
7 show thejury her right leg as compared to the left legto | 7 doctor, it has nothing to do with what isin the
8 explain the difference in the modeling that you mentioned, the | 8  disclosure, and counsel -- counsels keep repeating the
9 temperature and so forth. Can you do that for us? 9  same objection twice, three times, about it not being

10 MR. VITA: Objection, your Honor. 10 inthe disclosure. Heisthetreating doctor. Heis

11 THE COURT: Grounds. 11 alowed to examine her in front of the jury and show

12 MR. VITA: Heisgoing to conduct amedical |12  why he made the findings he did.

13 examination in front of thejury. That isinappropriate. |13 THE COURT: Right. And plaintiff's presence

14 THE COURT: Why? 14  beforethejury ispart of the evidentiary --

15 Overruled. 15 MR. HARRIS: Absolutely.

16 MR. VITA: Number one, we don't have that in his |16 THE COURT: Overruled.

17 medical report, number one. 17 MS. GOLDSMITH: | take exception to this,

18 THE COURT: You don't what? 18  Judge. Thisisagain not -- heisatreating physician

19 MR. VITA: Heis conducting a new independent |19 but histreatment is up until now. Heisnow

20 medical examination of the plaintiff in front of ajury. |20  conducting | guess a new examination in the courtroom

21 That is not something that our doctorsare goingtobe (21 and -- | mean, thisisjust improper and --

22 afforded. They are not going to be permitted to do that. |22 THE COURT: Well, | was going to ask

23 THE COURT: They could do the same thing. |23 Mr. Harris to lay a foundation to the contrary.

24 Mr. Harris, just lay afoundation of what the |24 MR. VITA: We take exception, your Honor.

25 doctor is going to do is consistent with what he has done |25 MS. SAAB-DOMINGUEZ: wejoin, your Honor.
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Q Doctor, | am not asking that you examine Kristen
Salomon here, | am just asking you to point out to the jury
the signs, the physical findings you made that were
apparent to you that led to your diagnosis of complex
regional pain.

A Yes.

Q Thatiswhat | am asking you to do.

A Yes. On2/17/22 | examined her with an infrared
thermometer that showed a significant temperature change
of twelve degrees Farenheit. That ismassive. If | could
use thisinfrared thermometer to document the temperature
change from the right to the left side?

Q Sure. Canyou aso show us, Doctor, the
discoloration between the feet and what that means?

A Yes.

MR. VITA: Your Honor, | would object to the
thermometer aswell. There's been no showing that --

THE COURT: | don't think heis purporting to
use the thermometer.

MS. GOLDSMITH: Yes, heis, your Honor.

THE COURT: Heis saying his examination in
February showed --

MR. VITA: | would object to him using the
thermometer now, your Honor. Thereis no showing that
the thermometer is calibrated, tested or anything like

Dr. Ali Guy - Plaintiff - Direct/Mr. Harris
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MS. GOLDSMITH: Objection, your Honor. He
just testified to what he found. Most recently is
February. | don't understand why --

THE COURT: | don't think he is now
testifying about the temperature.

MS. GOLDSMITH: Yes. That iswhat he just
said; if | could show thejury.

THE COURT: Right, but | am not sure what he
isintending to show about the foot.

Q Wadl, let's specifically explain, Dactor, for the
Court, jury and defense counsel; what specifically would
you like to show the jury with regards to Kristen Salomon's
foot?

A | would like to show the discoloration. | would
like to show how the foot and ankle moves, and palpate the
foot to see if there is any hypersensitivity or any
significant temperature change. Just the back of my hand.

Q How would you show the difference in temperature
change, Doctor?

A It'sso clearly evident that anyone that sees it
could clearly see the difference. If | may be allowed, |
could explain that.

Q Sure. Please explain.

THE WITNESS.: Judge, may | step down to show
the patient's foot for the jury?

o
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that.

MR. HARRIS: Isn't the defense here that
there was no temperature change, your Honor?

MR. VITA: Objection to the colloquy, your
Honor.

THE COURT: | think you have what you need on
the temperature change.

MR. HARRIS: Sorry, Judge?

THE COURT: You have -- you want to ask him
if he examined her since February, go ahead.

MR. HARRIS: Sure.

Q How many times did you measure the temperature
between her right and |eft leg over the twenty-one visits,
Doctor?

A Once

Q If you know.

A  Twice

Q Twice. Okay. And on both of those occasions what
were the results?

A Theleft foot temperature was 94.4 degrees
Farenheit. The right side was 82 degrees Farenheit. That
isadifference of twelve degrees. That ishuge. It's
massive. And when you see it, it's clearly evident that
what | am trying to say, if | may be allowed to show the
jurors her examination of the foot.

Dr. Ali Guy - Plaintiff - Direct/Mr. Harris
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THE COURT: Yes.

MS. GOLDSMITH: And objection asto -- what
isthe ruling on using this thermometer that he is
referring to?

THE COURT: Heis nhot going to use the
thermometer, as | understand it.

MR. HARRIS: | would like to him to, Judge.
It's up to the Court --

THE COURT: | think you could make a point
about the calibration -- maybe you could do that.

Q Let meask you that, Doctor. Counsel has raised
an objection as to the calibration of your thermometer.

What say you about the calibration of your
thermometer?

A | just opened this up February 17th. | could
show the calibration on my own hands. The temperature
with the left and right will be about the same. That is
how you test for calibration. These units do not need to
be calibrated every two weeks. These units are designed
tolast for along, long time. Again, calibration ison
your own hands. | could show that on my own two hands.

THE COURT: And, also, the point is to show
the difference. It's not whether it's 94 or 96. It's
whether it's 94 versus another temperature in another
extremity.
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1 MR. HARRIS: Exactly. 1 Do you have any opinions about that

2 THE COURT: Overruled. 2 A Yes |don'twanttosound --

3 MS. GOLDSMITH: Note the abjection. 3 MS. GOLDSMITH: Objection, Judge, as to what

4 MR. VITA: | join in that, your Honor. 4 another potential expert may testify to.

5 MR. HARRIS: May | have Ms. Salomon comeup | 5 THE COURT: The question is sustained -- the

6  toachair, Judge? 6  objectionissustained. Rephrase.

7 THE COURT: Yes. 7 Q Doctor, iswhat you see on the right foot any type

8 THE WITNESS: Judge, may | bealowedtostep | 8 of rash?

9  down? 9 A Thereisnorash. That is part of the complex
10 THE COURT: Yes. 10 regiona pain syndrome. It isthe modeling, the skin
11 MR. HARRIS: | would just ask that the jurors |11 discoloration from the complex regional pain syndrome.
12 intheback be able to move to see what the doctor is |12 Whoever saysthat that is arash, they don't really
13 showing. 13 understand complex regional pain syndrome becauseit's a
14 THE COURT: | think they could stand up. |14 very difficult diagnosis to make and the assertion -- and
15  Thatisfine. 15 it's sometimes confusing with other conditions.

16 A So,first of al, the calibration, temperatureon |16 Q Thank you, Doctor.

17 my handis86.6. That wastheleft hand. Right handis |17 A See, it's becoming more and more discolored right
18 85.2. Oneto two degreesisokay. Soit'sperfectly |18 now.

19 calibrated. 19 MR. VITA: Your Honor, there is no question
20 Watch what happens. Thisistheleft foot. 92. |20  pending.

21 92. 92. 92. 92. 21 THE COURT: Yes. Wait until ancther

22 Now we go to theright foot. 80. 80. 80. 80. |22  question.

23 80. 80. 23 MR. VITA: Moveto strike, your Honor.

24 Now, examining -- when you see the right foot, the |24 THE COURT: Thejury will disregard Dr. Guy's
25 coloration of the left foot, nice clear white. Hereis |25 last statement.
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1 beginning to be alittle purplish discoloration. Thelonger | 1 MR. HARRIS: Sure.

2 it'sexposed to cold air the more purplish it gets. Whenyou | 2 Q What are you observing as to the coloration now

3 touch it, shetriesto move away becauseit hurts. It'sice | 3 between the feet?

4 cold. lcecold. And the movements-- bringtheankleupand | 4 A Thediscoloration is becoming alittle more

5 down. 5 pronounced.

6 (Brief pause.) 6 Q Thank you, Doctor.

7 A Theanklerange of motionisreduced. The muscle | 7 MR. HARRIS: Thank you, Kristen.

8 power ismassively reduced. Okay? Andthe muscleonthe | 8 (Whereupon, Dr. Ali Guy, the witness herein,

9 right leg are replaced with fatty tissue and water. There | 9 resumes the stand at thistime.)

10 isno muscletone as compared totheleft. Thelefthas |10 Q Doctor, what is aprognosis?

11 much more muscle tone than theright. How areyougoing |11 A A look to the future, what the future holds for
12 towak normally with all these deficits? It's 12 the patient's diagnosis.

13 impossible. Thiscondition haslasted since2014,and |13 Q And what isyour prognosisfor this patient?
14 it'seight yearslater. It'spermanent and progressive. |14 A The patient isleft with a permanent disability.
15 Thisthermometer takes the guesswork out of all the |15 Thereisno cure for this condition. It has now been
16 doctorsthat come and say thereisnoice cold 16 approximately eight years after. Thisconditionis
17 temperature. Nobody tested with an infrared thermometer. |17 progressive. It will worsen over time.

18 Thatisit. 18 Q Doctor, as her treating physician -- as her

19 Q Doctor, | want you to assume -- stay for one |19 treating physician, can you tell uswhat you expect Kristen
20 second, Doctor. 20 Salomon, who is now forty-eight years old, what you expect
21 A Yes 21 her lifeto be like when she isfifty-eight, sixty-eight
22 Q | wantyoutoassumethat aDr. Saberski for the |22 and seventy-eight years old? Take us through what you
23 defendantsis coming in and has already opined inareport |23 expect to see with her with this complex regional --
24 that the redness that you see on her right foot is,in |24 A Number one, she won't be able to do the normal
25 fact, some sort of arash possibly. 25 activitiesthat ayoung lady should be able to do; dress
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1 up nicewith heels, go to parties, to socialize,tomeeta | 1 A  Good morning.
2 boyfriend, to have the intimacy that normal peopledeserve | 2 Q My nameis Pamela Goldsmith. You never met me; is
3 and should have. She has not had any of thesethings. | 3 that correct?
4 She'sbasically been introverted, house-confined, goesto | 4 A | believethat is correct.
5 the medical doctorsand back. And sheisdepressed, | 5 Q You never did any work for my firm, Harris Beach,
6 anxious. Any dight littlething gets her upset likeyou | 6 myself, correct?
7 just saw today. And the quality of lifewill diminish | 7 A | believe not.
8 overtime. And thetreatments, they areonly partial | 8 Q You have not done any work for any of these
9 ability to control the pain. 9 defensefirms, correct?
10 None of these treatments will be one hundred percent |10 A | don't know who they are.
11 inalleviating all of her pain. Withthedorsal column |11 Q Shook Hardy Bacon?
12 stimulator the best you could hope for isthirty to fifty |12~ A | don't believe so.
13 percent in conjunction with other treatments. And overtime |13  Q Goldberg Segalla?
14 the weakness will worsen and worsen and shelll eventually be |14 A | believe | did some plaintiff work for them.
15 house-confined and confined to a wheelchair. 15 They do Workman's Comp.
16 Q And,wel, Doctor, | want youto assumethat |16 Q Representing aplaintiff for them, correct?
17 Kristen Salomon told thisjury when shetestifiedthat she |17 A All | know is| treated some patients that have
18 dill wasableto treat afew patients aweek, and that she |18 worked with -- and | see them deposing me from time to
19 doesso, A, because she lovesto help people, and B, toget |19 time on Workman's Comp depositions.
20 out of her apartment and not focus on her injury. 20 MS. SAAB-DOMINGUEZ: vour Honor, objectionto
21 How long do you expect her to be ableto continue |21 the characterization that the firm has retained Dr. Guy
22 likethat treating afew patients a week? 22 for any reason.
23 MS. GOLDSMITH: objection, your Honor, to the |23 THE COURT: | don't think he testified that
24  entire-- let himjust ask the question at theend. |24  anyone had retained your firm. Hejust said he
25 How long do you expect? Heissummarizing-- |25  observed your firm.
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1 MR. HARRIS: Isthisan objectionto form? | 1 MS. SAAB-DOMINGUEZ: Okay.
2 MS. GOLDSMITH: It's -- 2 THE COURT: Overruled.
3 MR. HARRIS: Or arewe havingaspeaking | 3 Q You talked about going to Queens College, right?
4  oObjection? 4 A Yes
5 MR. VITA: It's a'so compound. 5 Q Youdidn't graduate from Queens College, right?
6 THE COURT: It may be compound. Couldyou | 6 A | did not.
7 simplify it alittle bit? 7 Q Andyoutakedto Mr. -- Mr. Harris was asking you
8 MR. HARRIS: Sure. 8 questions about your sub-par GPA. You said you had a
9 Q What doyou expect her work lifeto look likein | 9 sub-par GPA?
10 the future, Doctor? 10 A That'scorrect.
11 A Itwould diminish astimegoesontothepoint |11 Q Actualy, the GPA was 2.26, correct?
12 that she will become permanently and totally disabled. (12 A Yes.
13 Q Daoctor, | want to thank you. 13 Q You seenyour transcript from there, correct?
14 MR. HARRIS: | have no further questions. |14 A That's correct.
15 A Okay. 15 Q Andwhenyou left Queens College you first went to
16 THE COURT: Cross-examination. 16 one medica school in the Dominican Republic, correct?
17 MR. VITA: Yes, your Honor. 17 A Yes
18 (Brief pause.) 18 Q And--
19 MS. GOLDSMITH: Your Honor, | will started |19 A UCE.
20 today. 20 Q You Brent went to Universidad Central del Este?
21 THE COURT: Okay. 21 A Yes
22 CROSS-EXAMINATION 22 Q Initialy, correct?
23 BY MS. GOLDSMITH: 23 A Yes
24  Q Good morning, Dr. Gutstein -- good morning, Dr. {24  Q And then you went to the second one that you
25 Guy. 25 talked about?
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1 A Yes, amuch better school. 1 surgery you rotate with different departments.
2 Q Andthatiswhat you graduated from, thesecond | 2 Q Okay. But my question was, when -- do you recall
3 medical schoal, right? 3 when -- let me ask you this, Doctor; the last time you did
4 A Yes 4 any kind of surgery, assisting in surgery was during your
5 Q Younow you talked about doing three residencies | 5 training; isthat correct?
6 but you never completed three wholeresidencies; isthat | 6 A Yes.
7 correct? 7 Q Okay.
8 A ldidnot. 8 A Thatiscorrect.
9 Q Asamatter of fact, you talked about theinternal | 9  Q And your training wasin -- when did that training
10 medicineresidency, that isthree year residency andyou |10 finish? Give usayear.
11 never completed that, correct? 11 A '82 0Or'83.
12 A My prerequisite for physical medicineandrehab. |12 Q So thelast time you assisted in any kind of
13 Q It'salittlemideading when you said you did |13 surgery was thirty-nine, forty years ago?
14 threeresidencies. You didn't complete -- 14 A Yes, that's correct.
15 MR. HARRIS: Objection; argumentative. |15 Q And you are not aradiologist, correct?
16 THE COURT: Overruled. 16 A No, maam, | am not.
17 MS. GOLDSMITH: It's Cross-examination. |17 Q You don't hold yourself out as aradiologist,
18 A | said | did eighteen months of internal 18 correct?
19 medicine. 19 A | donot.
20 Q Butaninternal medicine residency though, if you (20 Q Interms of surgery, you do not attend surgery
21 did completeit, it would be three years; isthat correct? |21 conferences that are specific for surgeons, correct?
22 A If you completeit, yes, it'sathree year 22 A Thatiscorrect.
23 program. 23 Q Youarenotin any department of surgery at any
24  Q Younever completed asurgical residency; isthat |24 hospital that you ever been at; isthat correct?
25 correct? 25 A Thatiscorrect.
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1 A That'scorrect, because | never wantedtobea | 1 Q Andyou were not aneurologist, correct?
2 general surgeon. 2 A Thatiscorrect.
3 Q Okay. Well, whether youwantedto or not, when | 3 Q The board-certifications that you talked about is
4 you said you did do part of asurgical residency, younever | 4 only in physical medicine and rehabilitation; is that
5 completed it, correct? 5 correct?
6 A That'scorrect. 6 A Thatiscorrect.
7  Q Andsurgery residency, if you didit, wouldhave | 7 Q That isthe American Board of Physical Medicine
8 beenfiveyears, correct? 8 and Rehabilitation --
9 A If youwanted to be agenera surgeon, yes, five | 9 A Yes, that iscorrect.
10 years. 10 Q Andthere are other board-certifications that are
11 Q Youdid about one year; isthat correct? 11 available for neurology, correct?
12 A Yes, that'scorrect. 12 A Yes
13 Q Andyou never practiced in surgery, correct? |13 Q For surgery, correct?
14 A | never what? 14 A Thatiscorrect.
15 Q Practiced as asurgeon, correct? 15 Q Andyouwouldn't even be qualified to sit for
16 A Oh, asan assistant, but not as a general 16 those Boards, fair?
17 surgeon. 17 A Yes. Undisputed.
18 Q Well, asan assistant, isn't it correct that the 18 Q When you were Director of the Neuromuscular
19 last timeyou did any surgery was during your rotation for |19 Equipment Clinic at Hospital for Joint Diseases, fair that
20 three monthsin surgery? 20 itwas primarily pediatric patients?
21 MR. HARRIS: Objection. Relevancy, Judge. |21 A It was mixed.
22 A No. 22 Q But primarily pediatric; isthat correct?
23 THE COURT: The -- if thereisan objection, |23 A Yes, that is correct.
24 itsoverruled. The doctor answered the question. |24 Q The officethat you talked -- | think Mr. Harris
25 A |didoneyear of genera surgery. And general |25 asked you about the three offices that you work out of.
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1 A Yes 1 todo?

2 Q Yourecal that? 2 A A lot morepublications, notoriety at an

3 A Yes 3 international level.

4 Q Andsointhoseoffices,am| correctthat your | 4 Q You never been an Associate or Full Professor at
5 only diagnostic equipment that you haveinthereisan EMG? | 5 any ingtitution, correct?

6 A InmyNew York City and Westbury office,yes. In | 6 A Thatiscorrect.

7 the Bronx we have many other equipment. 7  Q Isthere aspecial board-certification for the

8 Q Butthatisnotyour office? 8 performance of EMG?

9 A That'scorrect. 9 A Thereis

10 Q Youarejustacontractor basically? 10 Q Andisthat also -- you are familiar with that

11 A | amanemployee. 11 American Board of Medical Specialties?

12 Q Employee. 12 A lam.

13 A Yes. 13  Q Andthat iswherethe different Boards that we

14 Q Okay. 14 weretalking about come from, like your Board comes from

15 A That's correct. 15 that and it's sanctioned through the American Board of

16 Q Allright. 16 American Specidlties; isthat correct?

17 (Brief pause.) 17 A Yes

18 Q Now, your roleasClinical Assistant Professor at |18 Q And have you heard of the American Board of

19 N.Y.U. School of Medicine, | think you said you heldthat |19 Neuromuscular and Electrodiagnostic Medicine?

20 position -- wasit since 20067 20 A Yes | have.

21 A No, Clinical Instructor was from '06 to November (21 Q Areyou board-certified in that --

22 of 2019. In 2019 | was promoted to Clinical Assistant |22 A Inthat area, | am not.

23 Professor. 23 Q You never sat for that Board, correct?

24 Q Okay. Andyou saidto be promoted youneed--you |24 A Never did.

25 haveto have alot of teaching abilities, you need to be |25 (Brief pause.)
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1 board-certified, you have to have good evaluationfrom | 1 Q You ever perform one of these litigation medical
2 other healthcare providers from that facility; isthat | 2 examinationsin an attorney's office?

3 correct? 3 A Tothebest of my recollection, no.

4 A Andfromthestudentsyou areteachingandother | 4 Q Why not?

5 extracurricular activities, lectures, publication, et 5 A 1don'tdomedica examinationsin an attorney's
6 cetera 6 office.

7 Q Andinyour forty years of practiceyouwentfrom | 7 Q Why not?

8 clinical instructor to clinical assistant; isthat correct? | 8 A That isnot where an examination takes place.
9 A Clinica Assistant Professor. 9 Q Why doesn't an examination take placein an

10 Q Now,thejury hasheard alittle bit about this, |10 attorney's office?

11 but there are other ranks that you could secure within |11~ A Why can't you have arestaurant in a courtroom?

12 academic appointments, correct? 12 Similar ridiculous question, ridiculous answer.

13 A If youwanted to bein the academic field, yes. |13 Q Okay. You have been doing expert work, | think

14 Q Okay. 14 you testified -- you testified in court, right?

15 A Thenext oneis-- 15 A Many times.

16 Q [lamjustaskingyou-- 16 Q Thisisnot unusual for you coming in here and

17 A Theanswerisyes. 17 sitting and answering Cross-examination questions, correct?

18 Q Thenext onewould be Associate; isthat correct? |18 A It's not unusual, no.

19 A Yes. 19 Q You havedoneit hundreds of times, correct?

20 Q And then Full Professor; isthat correct? 20 A That's correct.

21 A Yes 21 Q AndlI thinkinone--if | am correct, you -- in

22 Q Andinorder to be Associate, what do you needto |22 the -- you have been doing expert work since about 19807

23 do? 23 A '8l1wasstill inresidency. 1991.

24 A Again, you-- more publications, moreteaching. |24 Q Okay. Perhapsthereisatypo in the transcript,

25 Q Andthento beaFull Professor, what do you need |25 but let me--
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1 A |didn't typethose transcripts. 1 total.
2 Q Perhaps. | just want to referenceit. Okay. 2 A |havenoidea
3 So-- soif anything says '81 that would beatypobecause | 3 Q Over five hundred?
4 youwere dtill in training; isthat correct? 4 A No. Nowhere near five hundred.
5 A | dill didn't have my license until 1985. 5 Q Overonehundred?
6 Q Whendidyou start doing expert work? 6 A Nowhere near one hundred.
7 A Around 1990, '91. 7  Q Overfifty?
8 Q Andtheexpert work that you havedoneis--each | 8 A No.
9 of the officesyou work at, you have patientsthatare | 9 Q Okay.
10 involvedin litigation and -- in all three of those 10 A Less
11 offices; isthat correct? 11 Q Socouldyou--
12 A Some, yes. 12 A It'saguess. You are making me guess.
13  Q Andyou have some patientsthat -- am | correct |13 Q | am not making you.
14 you have some patientsthat arereferredtoyouby |14 A Eventhat isaguess.
15 attorneysthat you start treating; is that correct? 15 Q Canyou giveus-- well, can you give us any
16 A Thatiscorrect. 16 sense, any sense of how many cases you have been retained
17 Q Andtherearetimesthat you refer patientsthat |17 on by hisfirm?
18 cometo you to attorneys, conversely; isthat correct? |18 A Again--
19 A If arare occasion comes up, yes. 19 Q Arange
20 Q Andin 1990 to 1991 when you started doing this |20 A  Thisisaguess, about one to two dozen, maybe
21 type of expert work in thisarena, that includes doing (21 dlightly less, dlightly more.
22 medica exams, correct? 22 Q Youknow Dr. Hal Gutstein, right?
23 A Yes 23 A | know of him. | never met him.
24  Q Anditincludeswriting reports, correct? 24 Q Hetedtified that he has been involved in cases
25 A Yes. 25 with you where you were the expert aswell ashim. Do you
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1 Q Anditincludes at timestestifying, right? 1 haverecollection of that?
2 A Thatiscorrect. 2 A How I would have such arecollection? | never
3 Q Also, depending on what jurisdictionyouare | 3 heard him testify.
4 doing, what state, if it's Federal Court, youmay needto | 4 Q Youdon't haveto hear him testify.
5 have your deposition taken; is that correct? 5 A | never spoken to him about that.
6 A Yes 6 Q Didyou ever read his expert report in this case?
7 Q Andyouvedonethat afair amount of times,you | 7 A Yes, inthiscase. Only in thiscase.
8 have had your deposition taken? 8 Q Okay. Youknow Deborah Dwyer?
9 A Onsomeoccasions, Yes. 9 A | never heard of Debra Dwyer.
10 Q Andyouwereasked by Mr. Harrisintotal how |10 Q You never heard her name as an economist?
11 many, you know, reports you have prepared. Notthecourt |11 A  Oh, | never met her in person.
12 testimony, but how many reports and you said it wouldbe |12 ~ Q | am not asking you -- you have been involved in
13 just aguess, you would be unable to indicate that? |13 cases, have you not, retained by different plaintiff's
14 A Thequestion wasfor him, not just how many | |14 firmswhere you have been retained and Dr. Dwyer has been
15 prepared. Just for him. 15 retained in the same case, the economist?
16 Q Soyoucan't--canyougivethejury arangeof |16 A It'spossible. | never know who comes after me
17 how many -- how many cases has Mr. Harrisor hisfirm |17 and | never seen her report so | can't really answer that
18 retained you in? 18 question with a perfect yesor no. But | do know who she
19 A | toldyou, about half adozen, slightly less, 19 is.
20 dlightly morethat | testified for. 20 Q Andcanyoutdl us-- because you said several
21 Q That wasn't my question. 21 hundred times you have come to court. Could you give --
22 A Okay. 22 A | neversaid severa. | said under three
23 Q How many times-- how many cases, different cases |23 hundred.
24 has Mr. Harrisretained, for hisfirm, retainedyoutobe (24 Q Soisthat 2997
25 anexpert in? Not how many timesyou testifiedin, justin |25 A  Anywhere from 275 to 300. | don't keep tabs on
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1 thosethings. 1 your Honor. | amjust basing on what he said. He said he
2 Q Okay. Andwhat isthe percentage of casesthat | 2 gets the information from this document.
3 you are hired for, that you are retained for, actually | 3 So | am just asking him, does that document
4 result in you coming to court to testify? 4 provide the number of timesthat he has testified in court
5 A Most of them settle, so a small amount. 5 and deposition. That'sall. Just ayesor no.
6 Q Sowhat, five percent? 6 THE COURT: It's still hearsay, | think.
7 A |havenoidea 7 MS. GOLDSMITH: Okay.
8 Q Ten percent? 8 Q Canyoutdl the jury the number of casesin total,
9 A Thatisquestion that no physician could honestly | 9 that you have been retained in by an attorney's firm?
10 answer unlessthey keepatabof it. | donotkeepatab |10 A Theway you phrased that question, | cannot.
11 of it. 11 Q Why not?
12 - Proceedings Continue Next Page - 12 A Because again, it callsfor, if | have records of
13 13 such these case testimonies and | just finished telling you
14 14 fiveten minutes ago, | keep no such records.
15 15 | am only required to keep medical records, not legal
16 16 testimony records.
17 17 Q Butyou do get 1099's for your taxes, listing al
18 18 cases, correct?
19 19 A | donot look at my 1099's. It goes automatically
20 20 office manager to my CPA.
21 21 Q Okay. Canyou tell the jury how many reports you
22 22 haverendered as an expert in these types of cases?
23 23 A | cannot. | do not keep any such records.
24 24 Q Wouldit befair to say that as of 1999, that eight
25 25 years after you started doing expert work, that you had
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Q You'vetedtified in Federal Court, correct?

A | have, yes.

Q Andin Federal Court, you are required to provide
certain years, alist of al your testimony, correct?

A You get that from the jury verdict report.

Q 1 amasking, you have prepared those lists, have you
not of all the cases you testified in?

A | get them from the jury verdict report.

Q Soyou believethat jury verdict recorder is accurate
in terms of the times you have testified?

A That'swherel get them from.

Q But that would then list when you have testified in a
courthouse or -- at a courthouse or an attorney's office for
deposition, correct?

MR. HARRIS: Objection.

Hearsay.

MS. GOLDSMITH: Heisrelying on it and saying
that's where he getsit from.

THE COURT: Overruled. I'm sorry. Objection
sustained.

MS. GOLDSMITH: What's the basis, your Honor
just so | can rephraseit.

THE COURT: You are asking him to recite the
contents of a document not in evidence.

MS. GOLDSMITH: I am not asking for the truth
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rendered somewhere between 2700 and 3600 reports for lawyers
involved in litigation?

A Areyou bring me back to 19997 | have no
recollection. It's possible.

It's also possible that is not correct. | have no
independent recollection.

Q Okay.

Do you recall testifying in a case Joseph Zadra
Z-A-D-R-A?

A | do. | remember that case, yes.

Q And you remember because it was against Metro North
Commuter Railroad, right?

A | do remember that case.

Q Andyou havetestifiedin alot of casesthat were
against Metro North, correct?

A Thatiscorrect.

Q Didn't you even sue Metro North?

A Becausethey didn't pay my bill. And they finally
did pay my bill. | dropped the suit.

Q Let'sgo back to the Zadra case, the one where you
were an expert in Metro North. It took placein Bronx county
October 19, 1999.

MR. HARRIS: Objection to the statements, your
Honor. Previousto a question.
THE COURT: Yes. Thejury will disregard those

(20) Pages 1616 - 1619



Kristen Salomon v.
USTA, et al.

Ali Guy, M.D.
June 14, 2022

Dr.

©O© 0N O A~ WDNPRP

[ N
o UhWNR O

17
18
19
20
21
22
23
24
25

Guy - Plaintiff - Cross/Goldsmith Page 1620

Statements.
MS. GOLDSMITH: Okay.
Q Referring to page 61, line 16?
Line ten.
QUESTION: | apologize. "Doctor, you do between
three and 400 reports ayear for lawyers, correct?
ANSWER: Correct.
QUESTION: That would be someplace between 2700 to
3600 reports for lawyersinvolved in litigation proceedingsin
the last then years, correct?
ANSWER: Correct."
Q Now, doesthat refresh your recollection? First of
al do you remember being asked that question?
A |l donot. Canl seethose transcripts?
Q Absolutely. How many? Y ou want to see all the
transcripts or you just want to see this one?
A First of dl, isit acertified transcript?
MS. GOLDSMITH: shall we mark this, your Honor
since he wantsto seeit?
THE COURT: I don't think you need to mark it,
no.
MS. GOLDSMITH: Okay.
A What page.
Q Sixty-one.
A You said page 16?
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A | saiditcould beless. | amguessing. That'sa
guess.
Q Okay.
Well, isthat afair number 1300 to 18007
A It'safar guess.

Q Okay. 1300 to 1800 for aten-year period?
A 1just finished telling you it's a guess.
Q Okay.
So if you use that guess, that would be over the last
20 years another 2600 to 3600 reports that you have done?
MR. HARRIS: Objection your Honor. We can't
have a predicate with a guess.
THE COURT: We can't what?
MS. GOLDSMITH: Hesaid it was afair guess.
MR. HARRIS: | am just making an objectionif |
may, that the predicate for her current question is based
on aguessin aprior answer. That's my objection.
THE COURT: Overruled.
Q Youcananswer.
A ldid. | said, yes. It'saguess.
Q How much have you earned from this expert work since
19917
A Thereisnoway | can answer that question for you.
Q Canyou giveusarange?
A Again, it calsfor aguess. Youwant meto keep
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MR. FEMIA: Sixty-one.
A That'swhat it says. That is correct.
Q Okay.
Areyou finished with that? Then, can | haveit

back?

A Yes

(Document handed to defense counsel at thistime.)

Q So, doesthat testimony you gave in 1999 refresh your
recollection that as of 1999, eight -- nine yearsinto doing
this, you had rendered about 2700 to 3600 reports for
attorneys?

A That iscorrect.

Q Okay. And have you continued at the same rate since
that time?

A Much lessduring COVID. That was almost no reports.

Q Upuntil COVID -- let's go to 2020. So we will take
that period from 2000 to 2020, did it continue at the same
rate?
No, much less.
How much less?
| would say at least 50 percent less, at least.
At least 50 percent?
Could be more, but at least 50 percent less.
So somewhere around 13 to 18 reportsayear. That's
50 percent?

OrO0>Oo>r
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guessing, | will keep guessing. | have no idea.
More than amillion?
| have no idea.
More than five million?
Not even closeto five million.
Somewhere between one and five?
Again, you are asking -- it's way below one million.
It's way below one million?
Again I'm guessing. | don't keep arecord of those
things.

Q Would you agree, Doctor, that as of 2006 -- so about
16 years ago, you had earned $900,000 from doing this?

A It'spossible.

Q With that, can you estimate for us how much more you
have earned since 2006?

A | havenoidea.

Q When you started doing expert work, you advertised
early on in that space, correct?

A Yes, because nobody knew what physiatry was all
about. They thought | was a psychiatrist.

Q But that's another thing though. Y ou are not board
certified in psychiatry, correct?

A No. My former brother was, yes.

Q Your former brother?

A He passed away.

>O0>rO0>0 >0
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Q | amsorry. But you are not a psychiatrist?

A | am not a psychiatrist, no.

Q Youdon't have any formal psychological education,
correct?

A  Wedo. Reactive anxiety and depression as part of
the field of physical medicine and rehabilitation. | prescribe
medications for both anxiety and depression.

Q Isthere apsychiatry residency that's available?

A Thereis.

Q Didyou ever perform a psychiatry residency?

A | didnot.

Q Intermsof your advertising when you started doing
al this expert work, you hired a Director of marketing,
correct?

A |did.

Q Betsy Rosen, correct?

A That's correct.

Q You then had another marketing person, Karen Gordon,
correct?

A That's correct.

Q Okay.

And they sent out letters on your letterhead,
correct?

A That's correct.

Q You offered immediate appointments?

Page 1624
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A That's correct.
Q Andyou actually had aflyer that you prepared about
that, correct?
A No. | did not have aflyer. Somebody else sent a
flyer, not me.
Q Butthereisaflyer that had your name on it as one
of the guest speakers?
MR. HARRIS: Objection. Hearsay. Flyer that he
did not prepare.
THE COURT: Sustained. Thejury will disregard
that question and answer.
MS. GOLDSMITH: Okay. Let'smark this. Mark it
and show it to the witness?
THE COURT: Exhibit Z?
MS. GOLDSMITH: | thought itwas Y.
THE COURT: Exhibit Z.
MS. GOLDSMITH: We can makeit Z then.
(Document is received and marked Defendant’s
Exhibit Z for identification by the court reporter as of
this date.)
MS. GOLDSMITH: Your Honor if | may hand it to
the witness.
THE COURT.: Yes.
MR. HARRIS: Can | just seewhat it iS?
(Document handed to counsel at thistime.)

o
O© 0N A~ WNPE &

NNNNNNRERRRRR R B B
O RWNRPROOO®NO®UMWNLEO

. Guy - Plaintiff - Cross/Goldsmith

Page 1625

A Yes

Q You offered appointments for recent injuries,
correct?

A That's correct.

Q You offered prompt narrative reports within 24 hours,
correct?

A That's correct.

Q You offered hotline communications from your office
to attorney offices, correct?

A That's correct.

Q Andwhat you specifically said in there is, our team
can be your team, correct?

A That'samarking tool. That is correct.

Q Okay. And you sent that to al the attorneysin the
Manhattan area, in that time frame, in the early 1990's
correct?

A | believethat is correct.

Q Okay.

Did that include Burns & Harris?

A | don't know. If heisone of the attorneysin the
metropolitan area, he probably got onetoo. You could ask him.
I don't know.

Q You'vealso given lectures to attorneys in the past.
And | don't know if you are doing it now, but in the past, you
have done one or twice ayear, correct?
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A | never prepared thisflyer. | just sent it out.
Q Itwasn'taquestion. You know therules. Wait for
aquestion.
THE COURT: The jury will disregard that
statement. Wait for a question, Doctor, please.
A Yes, your Honor.
(Document handed to the witness at thistime.)

Q I am showing you Exhihit Z.
First of all, do you recognize the document?
A | have seenit before. | have never prepared this

document. | never sent it out. The phone number on the bottom
has never been my phone number.

Q Okay. Doctor, you are aware that -- am | correct,
Doctor, you are aware that as part of your lecturing, flyers
were sent out with your name on it, correct?

A Obvioudly, yes.

Q Okay.

And you are aware that when flyers were sent out, it
was marketed towards attorneys, correct?
MR. HARRIS: Objection, your Honor. Hearsay.
THE COURT: Sustained.

Q Inwhat context have you seen these flyers before?

A Passed around in the courtroom and most judges did
not let it comein because | never prepared it. | never sent
it out.
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1 Q Butyouareawareof it, right? 1 Q Andyouvetestified, Doctor, that upwards -- in
2 MR. HARRIS: Objection. Asked and answered. | 2 reaching adiagnosis and opinions that upwards -- the history
3 THE COURT: Sustained. 3 accounts for upwards of 70 to 80 percent of that, correct?
4  Q Doctor, you just made astatementisthatthe | 4 A | said 70 percent and 10 percent from the
5 telephone number is a-- the telephone number that'snot | 5 examination. That's 80 percent.
6 related to you, correct? 6 The rest comes from pertinent medical records and
7 A Thatiscorrect. 7 imaging studies.
8 Q Okay. Isn't that aworking telephone number for the | 8 Q Attimesyou havetestified that it could be 70 to
9 Hudson Valley office that you were abusiness partner in? | 9 80 percent of the history, correct?
10 MR. HARRIS: Objection, your Honor. 10 A It'spossible, yes.
11 THE COURT: Just a moment. 11 Q Andyou would agree, Doctor, that history guides a
12 MR. HARRIS: Sheisciting somethinginthe |12 physician in the right direction?
13 document that's not in evidence. 13 A A pertinent history, yes.
14 THE COURT: Just ask him about the telephone |14 Q Widll, you are saying pertinent. Isit only pertinent
15 number. 15 history that guides?
16  Q Telephone number 914-793-1824, wasn't that aworking |16 A Not everything in the history is pertinent.
17 telephone number for Hudson Valley office that you werea |17 Q And asaphysician, Doctor, you have an obligation to
18 business partner in? 18 €licit as complete and thorough an accurate history as
19 A | wasnever abusiness partner with that office. |19 possible, correct?
20 That'sthefirst thing you got wrong. 20 A Correct.
21 Second, my office number has always been 21 Q Okay. Andyou would agree, Doctor, that it's equally
22 212-254-7588. 22 important to get as many of the hospital records and past
23 Q Youknow the Hudson Valley office, youwere |23 treating records as possible, correct?
24 affiliated with that, correct? 24 A That iscorrect.
25 A Affiliated -- | used to see patients there, yes. | |25 Q And the history, Doctor, can it also prevent risks if
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1 was never apartner with that facility. 1 apatient isnot accurate?
2 Q | want to go back to the Zadracasethat | readto | 2 A | amsorry? Repeat that please.
3 you before that you saw the transcript. Again 1999, page71. | 3 Q Doaoctor, in terms of obtaining a history, there are
4 "QUESTION: Tell uswhat the telephone number is-- | 4 timesthat a patient cannot be accurate, correct?
5 914)793-1824. 5 A Yes That'scorrect.
6 QUESTION: Isn't it the working telephonenumber for | 6 Q Okay. They may forget something, correct?
7 the Hudson Valley office you just told us you are the business | 7 A Yes
8 partnerin? 8 Q They may not betelling the truth, correct?
9 ANSWER: Yes. 9 A That'scorrect.
10 A | wasnever abusiness partner in that facility. |10 Q Intermsof the past medical history, you would agree
11 Q But you are not disputing that that was the telephone |11 Doctor, that it's significant because you want to know what
12 number for the Hudson Valley? 12 prior problems a patient had, correct?
13 A Hudson Valley Chiropractic, not Ali Guy office. That |13 A Yes
14 may be the phone number for Hudson Valley Chiropractic. |14 Q Youwant to know what medications a patient is on,
15  Q History isvery important, isit not, Doctor? |15 correct?
16 A Pertinent history, yes, it isvery important. 16 A Yes
17 Q Okay. 17 Q And you would agree, Doctor, that if anything about
18 History iswhat a patient tells the doctor, correct? |18 the history isincorrect, the opinion that's reached by the
19 A Yes 19 physician may be wrong?
20 Q Itiswhat apatient saysitwrongwiththem, [20 A Theanswer isayes, with an explanation.
21 correct? 21 Q And you would agree, Doctor, that you would need to
22 A Yes 22 know the history before giving a causation opinion, like you've
23 Q Itinvolves how something -- an injury may have |23 done here today, correct?
24 happened, correct? 24 A Thatiscorrect.

A Yes

25  Q And, Doctor, isn't it your practice that you
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typically record -- you document everything that you obtain
when taking the history?

A | don't understand your question. Are you asking
that | take an intake sheet?

Q I'maskingif you -- in your practice, Doctor, you
take a history from a patient. Y ou are taking notes at some
point, correct?

A That's correct.

Q Okay.

So when you take that history, you are writing down
what you are told, correct?

A Orl dictate it immediately as I'm done with the
patient.

Q Isyour practice in terms of documentation, isit the
same whether a patient isinvolved in litigation or not
involved in litigation? Isit the same?

A Same.

Q Okay.

So your practice -- you saw this patient in 2019 --
let me ask you, has your practice in terms of charting and
documenting, has that changed at all?

A No.

Q Okay. | seefrom your records -- and we are going to
look at your chart in aminute -- you have it with you,
correct?
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A That's correct.

MR. HARRIS: Objection. Asked and answered.
In terms of the typing?

THE COURT: | am sorry. There was an objection.

MR. HARRIS: | just said asked and answered. |
will withdraw. He already answered it.

Q

Q Intermsof the typing, isthat something that you
personally do?
A | donot.
Q Okay.
How do the type written reports get done?
A | dictateit. It goesto atyping service. They

typeit. They bring it back. | readit. | signit.

Q Okay. Soyou read it for accuracy before you sign
it, correct?

A Yes.

Q Okay.

And if thereis an error before you signit, you

would send it back to the transcript service?

A If | catchtheerror, yes.

Q Widll, fair to say, Doctor, that when you issue these
types of reports, you want to be very precise, correct?

A Everyone wants to be as precise as possible but we
are not infalible.

Q You have heard of the concept secondary gain?
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A | do.

Q Electronic medical record, you don't use that, is
that correct?

A | think now, they are using alittle bit of both but
| use the old traditional medical record keeping.

Q Okay. Sofor thisJuly 15, 2019 report that was put
on the screen, that was typed, correct?

A Yes

Q Every other note that you havein your chart is
handwritten, with your notes by either a physical therapist or
by you, correct?

A Except for the operative procedures for the two
epidurals that was done. The rest was handwritten, yes; that's
correct.

Q But even with those -- what you are calling Op notes,
that still has some handwriting on it, correct? Some of them
have handwriting?

A Thereisno handwriting here.

Q That'sjust one. But did you look at every one?

A Thetrigger point injections, yes. That's not an
operative. That'strigger point injection. Operativeisthe
epidural injections.

Q Okay. But your practice has been the same. You've
not used the electronic medical record. Y ou have handwritten
your notes or you have them typed, right?
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A | have.
Q Okay.
When someone has other reasons for taking a position

on acase, correct?

A That is correct.

Q Another terminology for secondary gain may be a
malingerer, correct?

A It could be, yes.

Q Secondary gain would include an ulterior motive for
legal purposes or for litigation purposes, correct?

A That's one possibility, yes.

MS. GOLDSMITH: Judge, | would like to see the
records. | don't know if you wantsto give the jury five
minutes?

THE COURT: You need that amount of time to
review them?

MS. GOLDSMITH: maybefor all three of us. We
might need ten minutes total.

THE COURT: We will take a break until noon.
Please do not discuss your testimony up to this point with
anyone.

THE WITNESS: Y es, your Honor.

(Sworn jurors exit the courtroom at thistime.)
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(Whereupon, Defendant's Exhibit AA was marked
for I.D. at thistime.)

THE COURT: Okay. Areyou ready?

MS. GOLDSMITH: Yes.

MR. HARRIS: Before bringing in the jury |
want to make a standing objection to counsel's constant
"okays" after the witness --

THE COURT: You know what, other attorneys
also have abad habit. 1 will ask you to --

MS. GOLDSMITH: Yes, your Honor.

THE COURT: You are not the only person who
doesit by along shot.

MS. GOLDSMITH: Okay. Thank you. | am
trying to be very diligent, your Honor. It's not done
0N purpose, as you know.

THE COURT: Also, before the jury comesin, |
received a note from juror number 2 at 10:30 am.
signed at 10:30 am., which reads:

"I have a granddaughter eighteen graduating
from high school on June 27th, 2022, at 2 p.m.,
MetroTech College in Brooklyn. | would love to attend
due to the fact that sheisthefirst graduating of
grandkids."

So | am hoping the tria will be over by
then. But do you all agree that we should accommodate
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THE COURT: Okay. At theend of the day,
perhaps at the lunch break, may | assure juror number 2
that she may attend the graduation?

MR. DENNEY: Y es, your Honor.

MR. HARRIS: Yes.

THE COURT: Everyone in agreement?

MS. SAAB-DOMINGUEZ: Yes.

THE COURT: Okay. All right. Wewill bring
thejury in. Thiswill be marked -- the note will be
marked as the next Court Exhibit.

COURT OFFICER: All rise. Jury entering.

(Whereupon, the jury panel entered the
courtroom.)

THE COURT:: Please be seated, everyone. This
is continued Cross-examination by Ms. Goldsmith for A &
A Enterprise.

Dr. Guy, you are still under oath.

THE WITNESS: Y es, your Honor.

THE COURT: Okay.

Q Dr. Guy, you testified in response to plaintiff's

counsels questioning that at some point you looked at the
records from the car accident, right?

A Idid.
Q Andyou saw, am | correct, that Ms. Salomon was

diagnosed with several disk herniationsin the cervical
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her if it's not?

MS. SAAB-DOMINGUEZ: Yes, your Honor.

MR. DENNEY: Yes.

MR. HARRIS: | do, your Honor, yes. And |
would also point out that | believe the tennis outing
ison the same day.

THE COURT: | know. | would love for the
trial to be over by June 27th as well.

Are you suggesting that we just take the 27th
off no matter what?

MR. HARRIS: | --

THE COURT: The problem | see, you aready
asked to take off --

MR. HARRIS: | am not asking for that, Judge,
because | aready did ask for that commitment, that
prior commitment for the 29th and 30th that | am
obligated to be at. But | am assuming that we are
going to be on schedule to finish by the 24th aswe
promised the jury.

THE COURT: Wéll, | didn't promise them. |
specifically told them there were no guarantees.

MR. HARRIS: Correct. Maybe | overstated
that, but that was sort of the hope that we would be
done by then. And | am certainly going to do
everything in my power to keep to that schedule.

Dr. Ali Guy - Plaintiff - Cross/Ms. Goldsmith
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spine and the thoracic spine; is that correct?

A Oneinthethoracic spine. Two or threein the

cervical, yes.

And also bulges aswell?

Yes.

At different levels; isthat correct?

Yes.

And you'd agree with me, Doctor, that thereis no

O>rO0 >0

cure for adisc herniation?

A That iscorrect.
Q You can't take that broken piece and suture it

back together?

A You got that from my transcripts. That ismy

phrase, yes.

Q Thatis.
A Yes
Q Youcan't glueit back together, that is your

phrase aswell.

A Yes
Q Andit's-- onceyou have adisc herniation, it's

apermanently irreversible injury because the cartilage
does not have the ability to repair itself; is that
correct?

A Yes, that's correct.
MR. HARRIS: Objection. Relevancy.

(25) Pages 1636 - 1639
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1 MS. GOLDSMITH: Very relevant. 1 sheering force of the brain going forwards and backwards?
2 MR. HARRIS: And beyond the scope. 2 A Youarequoting me again. That's correct.
3 THE COURT: Overruled. 3  Q Yes | amquoting you.
4 (Brief pause.) 4 A Yes, that iscorrect.
5 Q And, Doctor, onceapatient hasadiscbulgeora| 5 Q Andyou do not need adirect blow to the head to
6 herniated disc they could hold themselvesin acertain | 6 have symptoms for aclosed head injury; isthat correct?
7 posture, kind of areflex posture becausethey areadways | 7 A That iscorrect.
8 worried about getting reinjured; is that correct? 8 Q Andyou mentioned in response to plaintiff's
9 A Totheinjured area, yes. 9 counsel's questioning about the Budapest criteria?
10 Q Andyou arefamiliar with what atraumaticbrain (10 A Yes.
11 injury is? 11 Q Right?
12 A lam. 12 A Yes
13 Q Correct? 13 Q Okay. Youwould agree with methat one of the
14 A Yes 14 criteriain Budapest criteriafor CRPS is that there must
15 Q Yes? 15 be no other diagnosis that better explains the signs and
16 A |sadyes. 16 symptoms, correct?
17 Q lamsorry. | didn't hear you. Insomeofthe |17 A Yes.
18 recordsthat you saw from the different providersfromthe |18 Q Canafall cause CRPS?
19 car accident she was diagnosed by some of those providers |19 A [t can.
20 with atraumatic brain injury; isthat correct? 20 Q Yousad that you werelooking at your notes
21 A | saw some notations, | don't know if that was |21 earlier and that the plaintiff was referred to you by a
22 really acomplete diagnosis or not. 22 friend?
23 Q Okay. 23 A Yes
24 A | did seethat in the records. 24 Q Okay. Which note wasthat in?
25 Q Okay. Andyoudon't haveany reasonto disagree |25 A (Noresponse.)
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1 with what are in the records from the car accident, 1 Q Youcouldjusttell us.
2 correct? 2 A Intheinner portion of my folder.
3 A Shedoesnot have traumatic braininjury right | 3 Q Theinner portion of your folder?
4 now. 4 A That'scorrect.
5 Q Shedoesn't haveit right now? 5 Q Canl seethat?
6 A Shedoesnot. 6 A Yes, youcouldseeit.
7 Q Andthat was based upon an exam that you did of | 7 (Documents submitted.)
8 her brain? 8 Q Okay, okay. Justsoit'sclear, on the actual
9 A After seeing her multiple occasions, and having | 9 manilafolder you wrote --
10 €licited all the different symptomatologies| donot |10 MR. HARRIS: Objection, it's not in evidence.
11 believe she has traumatic brain injury. 11 THE COURT: Sustained.
12 Q Butyoudon't have any opinion asto whether she |12 MS. GOLDSMITH: I'd like to mark the doctor's
13 had atraumatic brain injury in 2017, 2018 or 2019 up until |13 records and | would like to put them in evidence. And,
14 you saw her; isthat correct? 14 actually, | think, if I am not mistaken, the records
15 A Thatiscorrect. 15  from Dr. Guy were already marked in evidenceand I'd
16 Q And, now, traumatic brain injury, you could get |16 like to put these in evidence as well.
17 that by having an open head injury where, you know, there |17 Could we mark thisasBB? Can | have your --
18 isan opening to your brain; isthat correct? 18 THE COURT: Wastherean AA?
19 A Thatisoneway. 19 MS. GOLDSMITH: Yes, | will beintroducing
20 Q And another way isclosed -- wherethereisno |20  that.
21 opening and you could still get it, right? 21 THE COURT: We could certainly mark it as BB.
22 A Youcouldstill getit, yes. 22 (Whereupon, Defendant's Exhibit BB was marked
23  Q Andit'sbasicaly -- evenif thereisno opening |23 for Identification at thistime.)
24 inthehead, if thereisno cut or wound or anything, when |24 THE COURT: Okay.
25 it'sclosed you could still get the injury because of the |25 MS. GOLDSMITH: Your Honor, may | inquire?

(26) Pages 1640 - 1643
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THE COURT: Yes.

Q Doctor, | am showing you Exhibit BB. Isthat your
office records?

A Yes.

Q Isthat the complete office record?

A  Asweéll -- aswell -- yes. Aswell asrecords
from other treating physicians.

Q Allright.

MS. GOLDSMITH: | will move thisinto
evidence, your Honor.

THE COURT: Isthere an objection?

MR. HARRIS: With regard to the other
treating physicians? | don't -- subject to any
redactions that would be appropriate --

THE COURT: well, that is the whole ballgame.

MR. HARRIS: | don't know.

THE COURT: Isthere an objection or not?

MR. HARRIS: | have to see what isin there.
| don't know.

MS. GOLDSMITH: Thiswas here for him to look
at. Canl show it --

MR. HARRIS: You asked to look at it. |
didn't need to look at it.
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related since on Direct he was asked if he reviewed the
records, if he was sent them, his opinions are based
upon those recordsin part. So | think the foundation
was laid.

THE COURT: Not as a business record, no.

MS. GOLDSMITH: What is the objection, your
Honor?

THE COURT: | believe he -- the objection is
to the extent that the file includes reports from other
physicians or medical facilities that are not in the
exhibit, Dr. Guy's records that was already admitted
without objection, because those other medical reports
are hearsay. Just because Dr. Guy putsthemin his
file doesn't make them his business record.

- Proceedings Continue Next Page -
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MR. HARRIS: Copies are aready in evidence.
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So | don't know.
MS. GOLDSMITH: These are not yet.
(Exhibit submitted.)

MR. HARRIS: Y our Honor, | don't want to
waste time with this now, but we consent to his records
going in and anything that isin here that is not his
records we do not consent to.

MS. GOLDSMITH: well, your Honor, | would --
our position isthat anything that isin evidence
should comein. If thereis something that isnot in
evidence, then we would --

THE COURT: Y ou mean aready in evidence in
another exhibit?

MS. GOLDSMITH: Yes. And everything in here
from what | could tell, in terms of the medical records
isalready in evidence.

THE COURT: Then -- and plus more?

MS. GOLDSMITH: Thereisdifferencesin terms
of the -- there is differences, your Honor.

THE COURT: Just putting it in afile doesn't
make it abusiness record so if thereis-- if there
are records from other physicians in there, you haven't
laid the foundation for their admissibility.

(Brief pause.)

MS. GOLDSMITH: Wdll, | thought it was

Dr.
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MS. GOLDSMITH: Okay, your Honor.
Judge, | am going to show what's already been
marked, and in evidence.
Q I amgoing to show you -- | believe that's
Exhibit 12, introduced by plaintiff's counsel. Looking at
that, there is a certification on the front of that, isthere

A Thereis.
Q Saysit'sthe complete records, correct?
A It does.
Q Thereare records missing from there, correct?
A Other treating physicians' records, yes.
Q Your other records are missing from there, correct?
A Let mejust seefor asecond.
(Witness peruses document at thistime.)

A Some. Records, that is correct.

Q Okay.

I'm going to show you what | am marking as Exhibit AA
for identification. What | would like you to do is take alook
at Exhibit AA. And your office manager isin Gramercy Park
Nabeda Sheikh, N-A-B-E-D-A, S-H-E-I-K-H, correct?

A Correct.

Q Andyou are aware that my office sent your office an
authorization and a subpoena to produce records, correct?

A | don't doubt it but I don't look at those things.

(27) Pages 1644 - 1647
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1 It's handled by the office manager. 1 Q Wadll, plaintiff was referred by Burns & Harristo
2 Q Areyou awarethat records from your officeweresent | 2 you, correct?

3 tomy officein response to either the authorizationanda | 3~ A No. No, maam. That is not correct.

4 subpoena? 4 Q Ijustwant--

5 A That'sthe normal course but specificaly,no. | | 5 MS. GOLDSMITH: Judge, can I publish to the jury
6 don't get involved with those issues. 6 what thisis, what it shows here? It'sin evidence.
7 Q Sothoserecordsthat | am handing you intermsof | 7 THE COURT: That's Exhibit AA.

8 your office records are complete, with the exception of what 1 | 8 MS. GOLDSMITH: Thisoneis BB.

9 noticed in your new records was avisit from June 2nd, this | 9 THE COURT: BB isnot in evidence.

10 year, correct? 10 MS. GOLDSMITH: Yes, your Honor. | moveto

11 A Givemeasecond. | just want to confirmit. June |11 introduce both of them upon the stipulation.

12 2ndand 2/17/22. 12 THE COURT: | thought thiswas just AA.

13 Q 2/17isit? 13 MS. GOLDSMITH: It was both.

14 A Okay. Just the 6/22/22. 14 MR. HARRIS: | thought it was both, subject to

15 MS. GOLDSMITH: Your Honor, | would like to move |15 the redactions.

16 to have Exhibit AA introduced into evidence. 16 THE COURT: Okay. All right.

17 MR. HARRIS: What happened to BB? 17 MR. HARRIS: | do have a problem with an

18 THE COURT: She withdrew that. 18 attorney doing her own publishing.

19 MR. HARRIS: Okay. 19 MS. GOLDSMITH: That'swhat it is.

20 Wdll, | would have the same -- | have no 20 THE COURT: Aslong asit's not one of the

21 objection to AA going in, if that's the complete copy of |21 redacted documents.

22 the records, excluding any other doctorsthat are |22 MS. GOLDSMITH: No, your Honor.

23 commingled in there, that are not his creation, or legal |23 THE COURT: Yes, you may.

24 documents, which there may be some of that in there. |24 MS. GOLDSMITH: Ali right. | just want to show

25 THE COURT: Isthere an objection? 25 everyone where it saysthat.
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1 MS. GOLDSMITH: 1 have no objectionto AA andBB | 1 (Exhibit displayed to the jury at thistime.)
2 going in, in evidence, with the records from other | 2 Q Doctor, do you have referred by friend in any of your
3 providers and any legal documents removed. 3 medical notes, other that you wrote on the manilafolder at
4 So | would like to have both of them introduced. | 4 some point?

5 I will agree with what plaintiff's counsel would like. | 5 A No.

6 MR. HARRIS: Great. 6 Q Sowhoisthefriend?
7 THE COURT: Then it's admitted with the agreed | 7 A | havenoidea

8 upon redaction. 8 Q Didyou ask her?

9 (Document is received and marked Defendant'sAA | 9 A No.

10 in evidence by the court reporter asof thisdate) |10 Q Thedateyou first saw her was July 15, 2019,

11 Q Sinceit'sinevidence, | just want to refer tothat |11 correct?

12 manilafolder of yourson your record. Thankyou. |12 A Yes

13 So you mentioned that it says, referred by friend, |13 Q And you drafted your report on that date, correct?

14 and you said it was on the folder, correct? 14 A That iscorrect.

15 A Correct. 15  Q Yousigned your report for that day, correct?

16 Q Andwhat'swritten hereis, R-E-F, by friend? |16 A That iscorrect.

17 A Thatiscorrect. 17  Q Didyou dictate this report?

18  Q Whose handwriting isthat? 18 A ldid

19 A That's my handwriting. 19 Q Isyour transcription service on site or an outside

20 Q Whendidyou write that? 20 vendor?

21 A Sometime from thetime | treated her to the present. |21 A Sometimesit'son site. Sometimesit's an outside

22 Exactly when, | don't know. 22 vendor.

23 Q wél, if somebody comesto your office, for the first |23 Q Canyoutell from looking at your report which one

24 time, don't you ask them how they came, who referred them? |24 thiswas?

25 A Sometimes, | do. Sometimes, | don't. 25 A Thiswasan outside vendor.

(28) Pages 1648 - 1651
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Q Sothey are pretty quick with their turn around,
right?

A Usudly, yes.

Q Sowithin the same you day, you got it. You reviewed
it for accuracy and you signed it, correct?

A | don't know if it's the same day but recently after
| dictateit, | get it back recently.

Q Okay. And the dateisJuly 15th, the same day you
saw her, correct?

MR. HARRIS: Objection. Asked and answered.
THE COURT: Sustained.

Q Soyou said to us -- when the plaintiff came to see
you on July 15th, did she bring any records with her?
| don't believe so.
Okay.
Did she bring any imaging studies with her?
No.
MRI, ultrasounds, anything like that?
No.
Did she bring any legal documents with her?
What's alegal document?
Well, you don't know what alegal document is?
What are you referring to as alegal document?
Any deal document.
She brought nothing. She just brought herself.

TOrPO0O>PO0>TO0> OP
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Q Okay. And you said that you asked him to check the

records, right?

Correct.

And during that call, did he check the records?

He called me back.

Did he call you back that day?

Yes.

How long after?

| don't know, couple of hours.

Had you dictated your report yet?

No.

Okay.
And you said you learned that there was no medical
record that listed CRPS before you saw her, correct?
That is correct.
Did you ask for the records?
| did.
Okay. Werethey sent to you?
Shortly after, yes.
When?
| don't know exactly when it could have been the same
day. I'm not sure when.

Q Widll, | guess my question to you is, you have a

patient come in supposedly not referred by an attorney. Why
wouldn't you ask her for the medical records to get them?

OPO0O>O0>O0 >0 >
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Q Okay.
Y ou said on direct examination that after you

examined her, you then contacted Burns & Harris?

A Thatiscorrect.

Q Andyou asked them -- you said if she had been
diagnosed with CRPS?

A Thatiscorrect.

Q Okay.

A Tolook and seein the other recordsiif that was the
case.

Q You asked them to look in the other records?

A Yes.

Q Sowhen you saw her on July 15th, you knew she had a

lawsuit and you knew she was represented by Burns & Harris,
right?
A That iscorrect.
Q Andyou knew them well enough for you to just pick up
the phone and give them acall, right?
WEll, long enough -- | do know who they are, yes.
Okay. You know their number?
It'sin my office directory.
It'sin your contacts?
Yes.
Who did you call from plaintiff's office?
| spoke with Mr. Seth Harris.

>0 >0 >0 >
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A Patientsdon't have medical records.

Q Youareaware-- | am sure, you have patients that
sign aHIPAA authorization allowing you to obtain their
records, correct?

A Insome cases, yes.

Q Didyou ask Ms. Salomon to do that?

A | don't know. It'spossible. | am not sure.

Q Didyou ask Ms. Salomon to get the records either on
her own or from her attorney?

A No. Why would | do that? It'salot faster to get
it directly from the attorney.

Q Youcharged for that visit of July 15, 2019, right?

A Idid.

Q Burns& Harrispaid you for that, correct?

A They paid for thereport. It'sall included. It's
the same package.

Q Right, but there isthree separate entriesin your
billing records for that, right?

A Letmesee

Q Takealook.

A Yes. Oneisfor the officevisit. Oneisfor of the
EMG, correct?

Q | just want to put this up so thejury can see. This
is from the chart that's admitted in, correct?

(Exhibit displayed.)
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Q Let'sgoto July 15th. | think thereisthree
entries there.

A That iscorrect.

Q Wearejust going to show thejury -- if you want to
look, | think it's on your monitor aswell.

A | seeit.

Q Threeentriesthat | have highlighted, that's for new
patient evaluation, EMG complete and nerve conduction studies
5-6 studies, correct?

A Correct.

Q You billed $500, 1300 and $550 respectively, correct?

A Correct.

Q Andit wasreceived, correct?

A Not for the EMG; was not received. | don't know why
it saysreceived. No. It wasnot received.

Q Widl, | don't know what you are saying. It says
received. Doesn't that column say received?

MR. HARRIS: Objection.
THE COURT: Overruled.

A ltsaysreceived but | don't believe it was paid for,
the EMG. That was not paid for.

Q Who doesthe billing?

A My office manager.

Q Okay. Theonethat we just finished Ms. Sheikh
before?

Page 1656
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A | haveto call my office. Tell themtolook intoit
to seeif that's correct or if it's amistake.

Q When we -- so potentially these billing records
that -- what you are saying that are a better part of your file
areincorrect?

A | amnot saying that. Let me get the record
straight.

| do not do the hilling in my office. | do not get
involved with the billing in my office. | have people that do
that.

| am not sure if that's correct or incorrect. | am
not saying it isincorrect. | am not saying it is correct.

| am saying to you | don't believe that Mr. Seth
Harris office paid for the EMG.

Now that you bring it up, | can easily check and
verify that.

Q When wetake alunch break, can you get that
information and produce the email correspondence?

A E-mail correspondence? Now you are asking for
something else. What email correspondence?

Q Wadll, I don't think that you will be able to testify
to what somebody said outside of this. But if you have email
correspondence, we can produce it to you?

A Okay. | can get you that.

Q Okay. Now, why don't you believe -- why do you
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That is correct.

She's been working with you for awhile, right?
That is correct.

How many years?

Twenty plus years.

She does alot of your billing, right?

She does and | have another billing person.
Thisisfrom almost three years ago. Did you ever
make a correction here to this billing?

A | don't look at the billing.

Q Butyou get paid?

A Just because | get paid doesn't mean | look at all
the billing. If | looked at al the billing, | would be
spending hours and hours and hours.

Q According to this, you received it on July 15th
correct, at least--

A | don't know if | did or | did not. But it says--
it does say received.

Q Soatleast from what you are saying is at least the
first two entries, you were paid for by Burns & Harris,
correct?

A | repeat, | am not sure. Therecord indicates
received. | am not sureif it was paid for by anyone.

Q How would you find that out, Doctor, if it was paid
by anyone?

OrO0>0O0>0 >
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believe this may not be correct in terms of the billing for
those three entries?

A | don't believe an attorney is supposed to be paying
for patient's medical services.

Q Wiéll, you did alife care plan report?

A That'snot --

Q Letmefinish. Youdidalife care plan report,
correct?
Yes.
Y ou got paid for that?
Yes.
How much did you get paid for that?
Either it was $2,500 or three thousand. | am not

That came from Burns & Harris, right?
That is correct.
Where isthe billing record for that?
| don't believe thereisabilling record for that.
Did you submit--
It's not listed here.
Did you submit an invoice to Burns & Harris?
My office manager handles that stuff. | don't get
involved with those billings aspects.
Q Let merephraseit.
Did someone from your office submit an invoice to

>OrPO0>O0>P0p PO>O>
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1 Burns & Harrisfor thelife care plan report? 1 A Either wedidn't accept her insurance. We don't
2 A ltispossiblethat it came from my office manager | 2 participate in that plan or she never gave us any insurance
3 Nabeda. | will verify for you after lunch. | will getyouan | 3 information.
4 emall. 4 | don't know. One of those two possibilities.
5 Q Now | am asking a different question though, Doctor. | 5 Q Youdoworkers compensation?
6 | am asking now, just -- we went through this. I'masking | 6 A |do.
7 about the life care plan report, okay. 7  Q Wasthisaworkers compensation case?
8 Somebody from your office would have submitted an | 8 A Thiswas not aworkers compensation case.
9 invoiceto Burns & Harrisfor that, correct? 9 Q Wassheinjured at work?
10 MR. HARRIS: Objection. 10 A | amnot aware this was aworkers compensation case.
11 Asked and answered. 11 Q My questionis, was sheinjured at work? Isthat the
12 THE COURT: Sustained. 12 claim that shetold you?
13 MS. GOLDSMITH: Okay. Judge, | think heis |13 A Just because somebody gets injured at work, if they
14 going back and forth between his-- 14 areworking for themselves, it's not aworkers compensation
15 MR. HARRIS: | think sheis going back and forth |15 case.
16 with the same questions over and over again, judge. |16 Q Doyou take Oxford?
17 THE COURT: The objection wassustained. (17 A Some Oxfords, yes. Most Oxfords, no.
18 Q If Ms. Salomon cameto you at thereferral of a |18 Q Do you take United Health Care, correct?
19 friend, why didn't you bill her insurance company for the first |19 A Some United Health Care, yes. Some, no. United
20 visit? 20 Health Care has over 25 different plans.
21 A Bill whoseinsurance company? 21 Q You take no-fault, right? You're ano-fault
22 Q Ms. Salomon. 22 provider, correct?
23 MR. HARRIS: Note my objection about any |23 A Wedo, yes.
24 reference to insurance. 24 Q Correct?
25 MS. GOLDSMITH: Your Honor, thisisvery clear |25 A Yes
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1 because there has been -- it's not a collateral source. | 1 Q Okay. Did you ever make a determination as to
2 Thereis no claim per the discovery. 2 whether Ms. Salomon had insurance that your office took?
3 | am asking about this because it's very 3 A ljustfinished telling you | don't get involved with
4 relevant to the testimony that we had and the upcoming | 4 that information.
5 testimony of thiswitness. 5 Q Did you direct anyone to make that determination?
6 THE COURT: Would you read back the question, | 6 A 1didnot.
7 please. 7 Q Sotherecords, am | correct, that after you had this
8 (Requested portion read) 8 conversation with Mr. Harris, you said you got records at some
9 THE COURT: Overruled. 9 point, right?
10 A Firstof al, that question makes absolutely no |10 A That's correct.
11 sense. Just because apatient is referred by afriend, | have |11 Q How were the records transmitted to you?
12 to bebilling an insurance company? One has nothing to do with |12 A | don't know how they were sent in this fashion.
13 the other one. 13 They could be sent through email. They could be sent through a
14 Maybe we didn't take her insurance, if she had one, |14 messenger or somebody from his office could have dropped it
15 if itwaseven giventous. | don't getinvolved with |15 off. I'm not sure.
16 insuranceissues. That'swhy | have people that work inthe |16 Q Didyou ask Mr. Harris to send you any specific
17 officethat deal with that kind of stuff. 17 records?
18 | don't get involved with that stuff. 18 A | said send me all the pertinent records, al the
19 Q Doctor, you said 21 visits and six physical therapy |19 records.
20 visits. Why didn't you ever bill her insurance company for any |20 Q Whenyou say, pertinent, | am alittle confused. You
21 of those visits as atreating physician? 21 saidtwo things. You said you told Mr. Harris to send you all
22 A |just answered that question. 22 pertinent records and then to send you al records. Which was
23 Q | amasking asatreating physician. 23 it?
24 A | answered your question. The reason is-- 24 MR. HARRIS: Objection to form, your Honor.
25 Q Youdon't guest involved-- 25 MS. GOLDSMITH: I am trying to get clarity.
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MR. HARRIS: well, the statement about being
confused and such.

THE COURT: Sustained.
Q Didyou ask Mr. Harristo send you all pertinent

records or did you ask him to send you all records?

A All records.
Q Didyou limititinany way?
A | didnot.
Q Didyourely on Mr. Harristo send you all records?
A Yes.
Q Therecords that you received around -- | think you

said around July 15, 2019 were partial records for East River,
the MRI reports, correct?

Yes.

Some records from Dr. Drew Stein, correct?
Yes.

Some records from Dr. Meidlin, correct?
Correct.

Y ou had areport from Dr. Kiprovski?

The EMG report.

Yes. With the full narrative, correct?

Y es, correct.

A report from Dr. Kenneth McCullough?
Correct.

And then he sent so you some legal documents in that,

QrOoO>O0>O0>O0>0 >

Dr.

© 00N O WNP

A
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Guy - Plaintiff - Cross/Goldsmith Page 1666

That's correct.
That was given to you recently, correct?
That is correct.
When was that given to you?
Maybe aweek ago.
And that was the first time you looked at them,
correct?
A Thatiscorrect.
Q Okay.
Y ou were never sent the Presbyterian Rehabilitation
records, correct?
That's correct.
Did you ever ask for them?
| never knew they existed.
Okay.
What | am telling you the first time right here?
Yes.
Y ou know of Dr. Meidlin, correct?
| know of him, yes.
Okay.
Heisat NYU?
Yes.
Same hospital that you are at?
Y es, that's correct.
What do you know -- and Dr. Meidlinisin sports

OO0 >0 >
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correct?

A Whatever that wasin there, yes.

Q Okay.

When did you review those records?

A Assoon as| got them or shortly after that the
visit.

Q Andwasit then that you dictated the report after?

A | dictate the report shortly after, yes. When
exactly, | don't remember.

Q Widll, you just told us earlier that you dictated it
on the same day, July 15th?

A Maybe, | did. | don't remember.

Q When you got the records that were sent to you, those
records that | mentioned, did you review all of those that were
sent?

A Yes

Q When you reviewed them, did you make a determination,
at al, if there were any records that were missing?

A No, not exactly.

Q Didyou at any time, up until the end of last year,
December of 2021, request any additional records?

A | don't believel did.

Q Okay.

Because you mentioned earlier today in response to
Mr. Harris question that you looked at the Orthology records?

13
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orthopedic surgery?
That is correct.
Heisafull professor, correct?
Yes.
Did you ever contact him to talk about this case?
| did not.
Did you ever contact him to say, hey, you know what?
| was retained in a case where you did surgery, anything like
that?
A That'sthe most ridiculous question | ever heard in
my life. That's not how it's done.
MS. GOLDSMITH: Your Honor, | just want an
answer to the question. It'sayes or no question.
THE COURT: Can you answer the question?
THE WITNESS: The answer is| did not.
Q Okay. Didyou ever attempt to seek out from
Dr. Meidlin what specifically he did during the surgery?

O>0>r0 >

A | havehisreport. | did not. There was no need.
Q Doyouknow Dr. Kiprovski?

A | know of him.

Q Right. Heisalso at NYU, correct?

A Heis.

Q Heisaneurologist. Isthat correct?

A | believeheis.

Q Okay.
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And heisaclinical associate professor, correct?

A | believeheis, yes.

Q Okay.

And heisthe Director of the Division of
Neuromuscular Medicine at NY U, correct?

A Thatiscorrect.

Q Dr. Méidin has never referred any patient to you,
correct?

A That iscorrect.

Q Dr. Kiprovski has never referred any patient to you,
correct?

A Thatiscorrect.

Q Okay.

Therecords if we can, | would like to put up the
report that | think your attorney had --

| want to put this report up.

(Exhibit displayed at thistime.)

Q Allright. Solet meask you, when you did your
report, Doctor, after you drafted it. Y ou said probably the
same day. You came back to it the same day.

You reviewed it. It was accurate and you signed it,
right?
MR. HARRIS: objection, your Honor. Compound
question and it misstates his prior testimony.
THE COURT: Sustained.

Dr. Guy - Plaintiff - Cross/Goldsmith Page 1670
1 Q Physica exam, right?
2 A Thatiscorrect.
3 Q Gotopagethree. Do you seethat?
4 A ldo.
5 Q Okay. That'spart of your exam?
6 A Right
7  Q Whatdoesit say for the gait?
8 A Antagic.
9 Q Didn't you first prepare another report in this case?
10 A | don't know.
11 Q Let'sputthison. It'sinthechart?
12 A Okay.
13 Q Another report dated July 15, 2019. Y ou see that,
14 pageone?
15 A | seethat, yes.
16 Q Goto pagetwo, right? Page three.
17 A Okay.
18 Q That'sthe second report. Now we are going to put up
19 the other report. That's the report -- do you see that? You
20 have another page here?
21 A | seethat yes.
22 Q What doesit say for the gait here?
23 A Gaitisnorma. Probably atypo.
24 Q There aretwo different reports, Doctor. Y ou have
25 two different pages here?

o
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Q After you determined the report was accurate, did you
signit?
Yes.
Did you send the report to anyone?
Yes.
Who?
Mr. Harris office.
When did you send him the report?
| don't get involved with sending report. Again, |
have people that do that. When it was sent, | don't know.
Q Did Mr. Harris or anyone from his firm assist you in
preparing this report?
Absolutely not.
Did they ask you to make any changes to the report?
Absolutely not.
Did you ever make any changes to the report?
To my knowledge, no.
Okay.
So thisisthe report that you produced here, right,
that wasjust up. | just want to go through it. Take alook.
Y ou can seeit on the monitor?
A Yes | seeit.
Q Pageone, right. We are down to the second page,
history, past medical history?
A That iscorrect.

>0 >0 >0 >
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A Yes.

Q Okay. Sowhenyou first dictated this report, you
dictated -- you dictated it and said the gait was normal,
correct?

A Notthat | said. The report says the gait was
normal. That's why a second report came to probably correct
that gait. Her gait has never been normal.

Q You said that you are the one who dictated the
report, correct?

A Correct. And | told you | am not infallible.
Neither isthe typing service, neither are you.

Q Dictating antalgic and dictating normal, very
different sounding words we can agree, correct?

A | never said | dictated normal. | said that's
obviously atypo. Her gait has never normal, since first saw
her.

Q Doctor, the records that you produced here today and
the ones that were marked as exhibits that your office
certified, it didn't include thisfirst report you did,
correct?

A Again, | don't get involved with reports and sending
them out to you. But if you have that report, that's a
mistake. That's atypo.

| am hereto tell you that is not correct.
Q Doctor, that wasn't my question. My question is, the
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big file you brought today that we marked as Exhibit BB, and
the certified chart that was introduced to you today -- that
was introduced by plaintiff's counsel, neither of those
exhibits contained the report that says the gait is normal,
correct?
A Obvioudly, that was a mistaken report.
MS. GOLDSMITH: Your Honor, thisis agood
time -- it'sclose to one. Can we break for lunch now?
THE COURT: You don't want to keep going a
little bit longer?
MS. GOLDSMITH: Okay. It'sagood time. | just
think it'sagood time. But if you want meto, | will.
THE COURT: Yes. We need to usethetime. |
don't want to be going over 4:30 again today.
MS. GOLDSMITH: Okay.
Q What time was your appointment on July 15th, 2019?
What time was that appointment?
A You have got to bekidding? Y ou are asking meto
know what time the appointment was? | have no idea.
Q Would that information be known by your office
manager?
A Maybe.
MR. HARRIS: Objection. Callsfor someone
else's state of mind.
Q During the lunch break--

Dr. Guy - Plaintiff - Cross/Goldsmith
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A | don't remember.

Q When she cameto your office, did you have her
complete aform?

A 1did.

Q That'sstandard. Y ou have everyone that comes do
that?

A Not everyone. A lot of my patients don't speak
Englishwell. So | speak fluent Spanish. So | ask them the
questions. They don't fill out the form.

But plaintiff here spoke fluent English, correct?
She did fill out the report.

And you have that form?

| do.

We are going to put that up so the jury can seeit.
(Exhibit displayed at thistime.)

Okay. So do you see that on your monitor?

| do.

Okay. Andif welook here, the date was 7/15/19,
correct?

A Correct.

Q Andisit your practice back then that you have the
patient actualy fill this out?

A Yes.

Q Okay.

And based on your evaluation and treatment of

Or0 O>PO>O0
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THE COURT: Sustained.
Q During the lunch--
THE COURT: Thejury will disregard the last
question and answer.
Q During the lunch break, can you ascertain what time
the appointment was?
MR. HARRIS: Objection.
THE COURT: Yes. Sustained.
Q What were your office hours back then at Grammercy?
A Sameasthey are now.
Q Which arewhat?
A Monday, | start at 8:30to nine. | finish whenever |
finish.
Q Okay. And July 15th being a Monday?
A | don't know. It could beaMonday. Sometimes| see
patients on Thursdays. My schedule varies.
Q Butat least at Grammercy thisiswhere -- It wasthe
Grammercy office that you did the exam on July 15th?
A That iscorrect.
Q Andyou have aregular day of Monday and maybe
Thursdays?
A Every Monday, some Thursdays and sometimes some
Fridays.
Q Did anyone accompany the plaintiff to that
appointment?
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Ms. Salomon, this was a document that she filled out on
July 15, 2019, correct?

A Correct.

Q Okay.

So let'sjust start here with the medical history
questions, right?

A Right.

Q | want to draw your attention to number five.

A Okay.

Q What part of your body did you injure and what parts
of your body hurt you at the present time?

A Correct.

Q Doyou seethat?

A |do.

Q Did shelift anything here about burning?

A That'snot abody part. Burning isacomplaint -- is
asubjective complaint. And yes, she did complain to me of
burning sensation.

Q That'snot what | am asking.

A | answered your question.

Q lamaskingif sheindicated that here?

A Read the question carefully. It sayswhat parts of
the body did you injure and what parts of your body hurt you at
the present time. Nothing about burning pain.

That'swhy | elicit from further history. | dicit
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1 that from the patient. So it saysinjury to the right 1 their complaints are related -- are not related or due to an
2 hamstring and the sitting bone area. 2 unrelated accident?
3 Q Isthere anything here about the leg below the knee? | 3 A No.
4 A No. 4 Q Do you have any knowledge as to why Ms. Salomon wrote
5 Q Isthereanythingin here about the foot? 5 thishere, dueto unrelated accident?
6 A No 6 MR. HARRIS: Objection.
7 Q Istherein here about the ankle? 7 MS. GOLDSMITH: Just to knowledge.
8 A No 8 MR. HARRIS: Asto why she wroteiit.
9  Q Anythingin here about the toes? 9 Objection.
10 A No. 10 A I don't think he can read her mind, no matter what.
11 Q Okay. 11 MS. GOLDSMITH: Let's move on.
12 Let's move on to the next questions. Look at number |12 THE COURT: Sustained.
13 eight year. 13 Q Number nine, do you have any history of any prior
14 | am going to blow that up so the jury can see. |14 significant accidents or injuries before the onset of your
15 A Okay. 15 current symptoms? And she circled, no, right?
16 Q Whatisthereason -- and by theway, thisisa |16 A That's correct.
17 preprinted form that was created by your office at some point, |17 Q What were the onset -- from what you determined, when
18 correct? 18 wasthe onset of her current symptoms?
19 A Thatiscorrect. 19 A The 2014 accident.
20 Q Why do you ask patients who come to you if they have |20 Q Soit'syour -- well, but you talked about burning
21 neck pain? Why do you want to know that? 21 painand allodynia. Areyou saying that started in 2014?
22 A Toseeif thereisany unrdated injuriesor thepast 22~ A No. It'sin my report and in history, it started
23 injuries. 23 after the hip surgery.
24 Q Why specifically for the neck pain? 24 Q Okay. So then according to this, prior to that hip
25 A | ask about the neck pain. | ask about the lower |25 surgery, she had no history of any prior significant accident
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1 back pain. Lower back painisnumber ten. Thoseareareas | 1 Of injury?
2 that are important to me. 2 A That'swhat it states.
3  Q Accordingtothis, the plaintiff circledthatshe | 3 Q Okay.
4 does have neck pain, correct? 4 What do you mean by -- when you wrote this, what did
5 A Yes 5 you mean by prior significant accident or injury?
6 Q Shecircled that at sometimes or alwaystravelsto | 6 A Before the accident of 2014.
7 the shoulders or down the arms, correct? 7  Q That'snot what | am asking.
8 A Yes 8 A That'smy --
9 Q And she said that there is occasional numbnessor | 9 Q What do you mean by these words? What does that mean
10 tingling in the arms, correct? 10 significant accident or injuries?
11 A Correct. 11 MR. HARRIS: Objection. Asked and answered.
12 Q Do you seethereis some handwriting next to that? |12 Q What doesthat mean?
13 A Dueto unrelated accident. 13 THE COURT: Overruled.
14 Q Isthat handwriting from you or from her? 14 A | wastryingto answer you. You cut me off twice.
15 A No. That's not from me. 15 So let mefinish thisthird time please.
16 Q Sointhisform that she wasfilling out, she wrote |16 What that meansis any prior accidents before 2014.
17 indue to unrelated accident, correct? 17 That's what that means.
18 A Correct. 18 Q Doctor, | am asking you -- not about this patient. |
19 Q Doyou ask that question in thisform, if any of the |19 am just asking when you created this form and you listed the
20 pain complaints are due to an unrelated accident? Doyouask |20 word, prior significant accident or injury, | am trying to

that information?

A | ask them to explain it when | interview them
afterwards.

Q That'snot my question. Thisform, is there anywhere
in this form that you ask the patientsto indicate if any of
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understand from you what mean by significant accident or
significant injury?
MR. HARRIS: Objection, your Honor. It's been
asked and answered.
MS. GOLDSMITH: I am asking generally what he
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means by those words.
THE COURT: Overruled.

A What it meansisif she had aninjury, just asprain,
that's not significant. | don't need to know that.

| am talking about the accident that sheis here for
me. Thisisthe2014. | am asking if thereis anything
significant prior to this accident of 2014.

Q Right. But again, | think we established the onset
of her symptoms did not start until after July 2018, correct?

A You asked me what that means. | explained it to you
three times, four times. And now you are going to another
guestion. So are you happy with that answer or are you not
happy with that answer?

Q Doctor, if apatient had afall, would you expect
them to check off yes, here?

A | have no ideawhat they would expect. | would go
into my own history. | would useit asaguide but | take my
own history and | conduct my own examination.

| conduct my own evaluations. A lot of times, the
patient may get that stuff wrong. That'swhy | take my own
history.
MS. GOLDSMITH: Let's go to number 14 now.
(Exhibit displayed.)

Q Part of your form you needed to know if she was

working on the job while injured, correct?
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COURT OFFICER: All rise. Jurors exiting.
(The sworn jurors exit the courtroom.)
(Continued on the next page.)
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A Yes

Q Shesaid yes, correct?

A Shedid.

Q Sheeven saysthat injury report wasfilled out,
correct?

A Correct.

Q Weren't you required, Doctor, as aworkers
compensation doctor to submit thisto the workers
compensation?

MR. HARRIS: Objection, your Honor.

THE COURT: Grounds.

MR. HARRIS: Relevance. Weren't you required to
submit it to the workers compensation board.

THE COURT: Would you read back the question
please.

(Requested portion read)

THE COURT: Overruled.

A The answer is no, because she did not come with a
workers compensation accident file number or case number,
third-party carrier.

She was working for herself when she got injured. So

this does not become aworkers comp injury case, as per say.
THE COURT: All right. We are going to break

now for lunch. All right we will resume at 2:15. Same
instructions to everyone as during the prior break.

Proceedings
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THE COURT: All right.

MR. HARRIS: Your Honor, did you see Alison's
e-mail over lunch?

THE COURT: No. | didn't have a chance.

MR. HARRIS: We natified the defendants that
Dr. Guy --

THE COURT: | asked you not to e-mail me,
right, at the beginning of the trial ?

MS. KEENAN: Correct. | did not e-mail you,
your Honor.

MR. HARRIS: My mistake. | thought maybe you
were.

THE COURT: You want to get in touch with me,
telephone me. | wasright by the telephone the entire
lunch hour.

MR. HARRIS: Okay.

THE COURT: What do you need?

MR. HARRIS: Could we discuss the schedule
briefly?

THE COURT: Okay. | don't know what we need
to discuss.

MR. HARRIS: Well --

THE COURT: Wewill start at 11:30 tomorrow
morning.

MR. HARRIS: Right. And Dr. Guy we indicated
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to defense counsel will be our last witness. So |
don't know -- we asked them who they have for tomorrow.

THE COURT: You just want to receive notice
of who the first witness will be?

MR. HARRIS: Right. Yes.

THE COURT: That is not scheduling.

MR. HARRIS: Well, it may be because | don't
know if thereisawitness.

MS. SAAB-DOMINGUEZ: Thereis.

MS. GOLDSMITH: We aretrying to confirm
that -- | think -- so Mandel was supposed to go
tomorrow morning, right? We assumed -- tonight we will
be able to confirm if we could produce somebody
tomorrow. | think we will be able to.

MR. HARRIS: Who isit?

THE COURT: We need to have somebody
tomorrow.

MR. GLADSTONE: Y our Honor, you didn't see
the email. There was awitness, plaintiff's witness
that has been withdrawn that we found out about an hour
ago. That iswhat we just found out.

THE COURT: Okay.

MS. GOLDSMITH: Now we are scrambling to get
someonein here by 11:30. That isthe whole thing.
So, Judge, if we started at 11:30, when would we break

Dr. Ali Guy - Plaintiff - Cross/Ms. Goldsmith
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THE COURT: We don't need to have any of this
discussion.
MR. HARRIS: Well, if they are requesting a
missing witness for that expert, then we do.
THE COURT: Have you discussed that with your
adversaries?
MS. GOLDSMITH: No.
MS. SAAB-DOMINGUEZ: No.
THE COURT: So do so.
(Brief pause.)
THE COURT: Bring thejury in.
MR. HARRIS: | asked the question but | am
not hearing any response.
COURT OFFICER: Judge, are you ready?
THE COURT: Bring them in.
(Brief pause.)
COURT OFFICER: Jurors entering.
(Whereupon, the jury panel entered the
courtroom.)
THE COURT: All right. Please have a sedt,
everyone. Thisiscontinued Cross-examinationby A & A
Enterprise of Dr. Guy.
MS. GOLDSMITH: Yes.
Q Good afternoon, Dr. Guy.
A Good afternoon, maam.
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for lunch and when would we come back?

THE COURT: Sametime.

MS. GOLDSMITH: 1to 2:157?

THE COURT: Yes.

MS. GOLDSMITH: So hour and a half in the
morning.

MR. HARRIS: So now | am asking on the
record, Judge, who they are calling pursuant to our
agreement.

THE COURT: | thought Ms. Saab-Dominguez said
S0.

MS. SAAB-DOMINGUEZ: | am waiting for
confirmation, your Honor, whether or not | could have
Dr. Grelsamer come in earlier.

MR. HARRIS: Thank you.

MS. SAAB-DOMINGUEZ: Because it was
anticipated that your witness would be on the stand.

MR. HARRIS: | totally understand that.

THE COURT: Okay. You could discussthisall
among yourselves.

MR. HARRIS: By the way, Judge, if they want
Dr. Mandel on their case, | could have him produced
here. We just don't need him because it would be
bolstering opinions that have aready been entered into
the record through other experts.

Dr. Ali Guy - Plaintiff - Cross/Ms. Goldsmith
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| believeit'sin Exhibit AA, but you will seeit on the
screen that comes up.

correct? It'son your sheet, Sir.

referral source, you see that?

referral source for the plaintiff, correct?

| am seeing my own demographic sheets. | don't look at
these things. | don't know what that means. | never seen
this before.

the bottom? It says"major, medical." We could blow this
up. Down here. You seethat?

Page 1687

Q | wanted to show you a document from your record,

A Okay.
Q Thisiscaled aPatient Demographic Sheet,

Y es, correct.

And thisisfor the plaintiff, correct?

Yes.

Kristen Salomon?

Correct.

Okay. Thislists additional referring documents,

OrO0O>Oo>r

A | do.

Q What doesthe referral source say?

A It saysBurns & Harris, and the address given.
Q Okay. Meaning that Burns & Harris wasthe

A Um, totell you the truth, thisisthefirst time

Q Sir, primary carrier, you see that down here at
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A | do.

Q Whoisthe primary carrier for plaintiff?

A 1just finished telling you, | never seen this
document before. | have no idea. | don't know.

Q What islisted in this document that isin your
record that was prepared at your office? Who islisted as
the primary carrier?

A It saysmajor medical.

Q Whoisthe primary carrier in that box, sir?

A That isnot the primary carrier. It says Seth
Harris, PLLC.

Q Okay. Okay. And theinformation, sir, that is
supposed to be in here under primary carrier is who the
carrier is, correct?

A That's correct.

Q Okay. Andinstead of a-- | mean, isthat a
carrier, Seth A. Harris, PLLC, isthat amedica carrier
you are aware of ?

A No, absolutely not.

Q But heiswho wasresponsible for the bills here,
correct?

A Again, | don't know. | never seen this document
before.

Q Okay. You had the plaintiff sign alien letter
here; isthat correct?

Dr. Ali Guy - Plaintiff - Cross/Ms. Goldsmith
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understand, Judge, we are not supposed to be discussing
insurance.

MS. GOLDSMITH: No, Judge. Thereishedth
insurance.

THE COURT: Overruled.

MS. GOLDSMITH: Not talking about other
insurance.

Q Sir, you could answer.

A Some pay full amount, some pay much less.

Q And fair to say Worker's Compensation rates would
be much less than this?

A Usualy one half.

Q Andif we could just go to the bottom of this so
we could show, just to confirm, thisis signed by the
plaintiff here, Kristen Salomon, on that first time you saw
her, 7/15/19; is that correct?

A Yes, that's correct.

Q Didthe plaintiff -- was the plaintiff --

MS. GOLDSMITH: I am done with that. Thank
you.

Q Wereyou able to determine during the break what
time plaintiff came to see you on July 15th, 2019?

A No, no one knows what time.

Q Had Ms. Salomon seen any other doctors that day
before she came to you?

Dr. Ali Guy - Plaintiff - Cross/Ms. Goldsmith
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A Yes, that's correct.

Q Youtestified in responseto Mr. Harris's
guestion, right?

A Yes.

MS. GOLDSMITH: Let's put the lien |etter up
if you can.
(Exhibit displayed.)

Q Wewill blow the top part up. Now, thisis
something your office prepared, correct?

A Yes.

Q "Liens, major medicals, and out-of-state no-fault
fees", correct?

A Yes, correct.

Q And these are feesthat your office has set for
anything -- any kind of servicesthat are rendered by your
office, correct?

A Thatiscorrect.

Q Fairto say, Doctor, that these fees that you
charge here are more than you would get from insurance
reimbursement?

MR. HARRIS: Objection.

THE COURT: Sorry. Isthere an objection?
MR. HARRIS: Yes.

THE COURT: Grounds?

MR. HARRIS: Relevancy and it's -- |
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A How would | know? | wouldn't know.

Q Doyou know if she saw anyone after you?

A How would | know? | don't know.

Q Areyou aware that she went to seea
dermatologist, Dr. Liebman, the same day she saw you?
No, | do not know.

Were you given that record by Mr. Harris?
The doctor's nameis Liebman?

Tracy Liebman.

I may have been given that record, yes.

Do you have that record in the pile of -- that we
marked as BB?

A | think it was sent to me by e-mail. | haveit
onmy -- | believe | have it on my telephone.

Q Who sent it to you by e-mail?

A Mr. Harrissoffice.

Q Okay. Then you read that record?

A |did.

Q And there were no findings with regard to the
lower extremities; is that correct?

A | believe adiagnosis was complex regional pain
syndrome.

Q | amnot sure-- let's put, if we can --

A If we are talking about the same doctor.

Q I don't know what you are talking about. | will

OrO>rOo>
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1 put up Dr. Liebman's records. 1 A Absolutely not.

2 A Okay. 2 Q Okay. Wasthe exam done herein front of

3 Q FromN.Y.U. Langone, the hospita that youare | 3 everybody?

4 affiliated with, you seethis, Tracy Liebman? 4 A No.

5 A |dontbelievel saw thisreport. 5 Q Wheredid you do the exam out in the courtroom --

6 Q Okay. Doyouknow Dr. Liebman? 6 sorry. Withdrawn.

7 A |ldon't know who Dr. Liebmanis. 7 Where did you do the exam here in the courthouse?

8 Q Okay. 8 A Allldidwastake atemperature, that isit.

9 MS. GOLDSMITH: Let'sgodowntothephysica | 9 Q Sothefirst time you took her temperature using
10 exam. Let me see. 10 an actual device was not until aimost three years after you
11 (Brief pause.) 11 first saw her, fair?

12 MS. GOLDSMITH: Right here. 12 A Thatiscorrect.

13 Q Youseetherewasaskin examthat wasdonehere? |13 Q And you took it then because this case was

14 A Yes 14 supposed to go to trial about aweek after that, correct?

15  Q And no findings were from the skin exam, correct? |15 A | had no idea when this case was going to trial.

16 MR. HARRIS: Objection, your Honor. Beyond |16 ~ Q Y ou mentioned that she came to your office for

17  the scope of Direct. 17 physical therapy appointments, right?

18 THE COURT: Sustained. 18 A Correct.

19 Q Doctor, areyou awarethat onthesameday youdid |19 Q Sheactually came to your office since July 2019

20 your examination that a dermatologist evaluated the skin |20 for only seven physical therapy appointments, correct?

21 and determined there was nothing abnormal ontheskin? |21 A That is correct.

22 MR. HARRIS: Same objection. 22 Q |Ifwecould--

23 Q Areyouaware? Yesor no. 23 MS. GOLDSMITH: Seeif Roy isableto -- if |

24 A No, | am not aware. 24  may, | want to put that up so we could show the jury.

25 THE COURT: The abjectionisoverruled. |25 (Brief pause.)
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1 Q Dr. Guy,youtestified earlier that youtookthe | 1 Q Do you have aphysical therapist there in your
2 temperature twice of plaintiff; isthat correct? 2 office?

3 A Yes 3 A ldo.

4 Q Thefirst timewason July 15th, 2019; is that 4  Q [Iwilljust put up one of the pages from your

5 correct? 5 record. Thisone happensto start with 8/21/19; is that

6 A Notwithaninfrared thermometer. By hand, yes. | 6 correct?

7 | checked the temperature on almost every singlevisit. | 7 (Exhibit displayed.)

8 Q OnJuly 15th, 2019, when she presentedtoyou,you | 8 A Correct.

9 did not use any type of device to measurethetemperature, | 9 Q And there are seven of these in your chart, just
10 far? 10 likethis, thiskind of half -- | think it takes up about a
11 A | didnot, that is correct. 11 third of apage.

12 Q Asamatter of fact, youdid not evenrecordwhat |12 A Yes, that's correct.

13 thetemperature was on either of her extremitiesonJuly |13 Q And so there are seven entriesin total; isthat

14 15th, 2019; isthat correct? 14 correct?

15 A That's correct. 15 A Thatiscorrect.

16 Q Andyousad earlier -- and | want to try to 16 Q | think you testified on Direct, if | am correct,

17 understand -- you said you took her temperature twice. |17 that you recommended that she go for physical therapy at

18 What are the two days you took them? 18 least once per week?

19 A Onewason February 17th, 2022, and thesecond |19 A Thatiscorrect.

20 time was this morning. 20 Q Okay.

21 Q Thismorning in the courtroom? 21 A Yes

22 A Yes, outside the courtroom. 22 Q Andsolet's say about one hundred thirty weeks,

23 Q Soyoudid an exam herein the courtroom? 23 one hundred forty weeks that happened since you made that

24 A |did. 24 recommendation, correct?

25 Q Areyou charging her for the exam? 25 A Moreor less, that's correct.
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1 Q Sosheonly went seven times?
2 A That'scorrect.
3 Q Didyoutdl her to stop going?
4 A ldidnot.
5 Q Didyoutdl her to continue going?
6 A Ildid.
7 Q Now, thisphysica therapist, what is his name?
8 A Jose--I|cant--
9 Q Hereitis.
10 A Jose
11 Q Youcould seeit blown up on yoursif you can.
12 A | amcutting -- Acostas.
13 Q Do youknow who that is?
14 A | cal himJose. HEsmy physical therapist.
15 Q Butyou needed to see -- you didn't know his last
16 name?
17 A | havealot of peoplethat work withme. | go
18 by first name.
19  Q You said there were fourteen people that worked
20 foryou.
21 A Thatisalot of peoplefor me.
22 Q How long has Jose worked for you?
23 A Yes
24 Q Competent physical therapist?
25 A Yes
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A That iscorrect.

Q And what that means, Doctor, isthat signs,
symptoms of anerve injury would not occur until about at
least ten to twenty-one days after the insult; is that
correct?

A Correct.

Q Doctor, | will put up -- you testified in response
to Mr. Harris's questions that the Orthology notes are the
most accurate because they take you through the chronology
of what happened.

A Correct.

Q Right?

A Yes

Q And the Orthology notes are the physical therapy
notes that you were recently provided with this year; is
that correct?

A Yes

Q What | would liketo dois put up theinitial
visit, | believe -- | think it's August 20th. | am not
sure. Let me check.

(Brief pause.)

Q Sol will put this up, Doctor, for you to look at.
(Exhibit displayed.)

Q Sothisis-- we could find the visit date.
(Brief pause.)
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Q Writes down information as to what he observed,
what is being done?

A Again, heisnot infalible, but generaly yes.

Q Sounder S, subjective, subjective means what the
patient tells you; isthat correct?

A Correct.

Q Okay. Andin every single one of these entries,
and we could go through all of them, what she complains of
isright hip and right buttock pain, right?

A Correct.

Q Nothing in the physical therapist note about any
burning; isthat correct?

A That's correct.

Q Nothing about any complaints of her leg, correct?

A Correct.

Q Nothing about any tingling sensations; is that
correct?

A Correct.

Q Nothing about any paraesthesias, correct?

A Correct.

Q Youwould agree with me, Doctor, that a nerve
injury takes ten to twenty-one days to manifest itself?

A Generaly speaking, yes.

Q A nerveinjury never manifestsitself immediately,
correct?

Dr. Ali Guy - Plaintiff - Cross/Mr. Vita
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Q August 20th, 2018.

A Yes.

Q Thisissomething you looked at, correct?

A Yes.

Q And, now, under there past medical history -- by
the way, that is what the patient would provide information
about that, correct?

A Correct.

Q Okay. Andwhat islisted, thelast line, could
you read that first sentence?

A "Nofal reported in the past year. No report of
falling two or more times in the past year."

Q Now, that information was inaccurate, correct?

A Yes.

MS. GOLDSMITH: Thank you. | have no further
questions.

A Okay.

CROSS-EXAMINATION
BY MR. VITA:

Q Good afternoon, Doctor.

A Good afternoon, Sir.

Q Now, Dr. Guy, you diagnosed the plaintiff with
CRPS after seeing her for the first time on July 15th,
2019, isthat right, Doctor?

A Yes, i, that is correct.
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Q Andwhen you did so, you were the first medical
doctor who made that diagnosis since her fall at the U.S.
Open in 2014; isthat right?

A Yes, sir.

Q No doctor diagnosed CRPS in 2014; is that correct?

A That's correct.

Q Nodoctor diagnosed CRPS in 20157

A That's correct.

Q Nodoctor diagnosed CRPSin 20167

A That's correct.

Q Nodoctor diagnosed CRPSin 20177

A That's correct.

Q And no doctor diagnosed CRPS in 20187
A Thatisalso correct.

Q Now, during that time the plaintiff saw Dr. Drew
Stein, multiple times, right?

A Yes.

Q And she saw Dr. Hausknecht multiple --

A | believer Hausknecht was only with the car
accident.

Q Thatisnot my question, Doctor.

A Theanswer to your question is yes, the patient
did see Hausknecht.

Q Andsowhat you aredoing | think isyou are
setting up two cases, right? The motor vehicle accident

Dr. Ali Guy - Plaintiff - Cross/Mr. Vita
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Q Rignht?

A Yes.

Q And then you made a diagnosis right there and then
of CRPS?

A That's correct.

Q Okay.

A Plussciatic neuritis.

Q Plus-- okay. Now, Doctor, did you do a
differential diagnosis at that time?

A No.

Q Okay. No differential diagnosis?

A No.

Q Doctor, | want you to assume that thisisa
diagram that the plaintiff used with Dr. Gutstein, okay,
sir?

A Okay.

Q Thisisan explanation of CRPS, you see that, sir?

A | do.

Q And according to this diagram, CRPS involves the
brain, right?

A Yes, it does.

Q Would you agree with that?

A Yes.

Q Anditinvolvesthe spinal column, right?

A Yes, sir.
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case, and thefall at U.S. Open, right, Doctor?

A All I aminterested -- all | am treating her for
isthe 2014 accident.

Q What about Dr. Hausknecht?

A Ask him. What about him?

Q Ishetreating her just for the motor vehicle
accident, or for the 2014 U.S. Open accident?

A Based on the notesthat | saw, it was for the car
accident.

Q Okay. Andwhat about Dr. Schottenstein?

A Hewastreating her for both.

Q Now, when the plaintiff came to see you, the first
time, right, when she was referred by afriend -- are you
with me, Doctor?

A | amwith you.

Q That wason July 15th, 2019, right?

A Yes, sir.

Q And you don't know how much time you spent with
the plaintiff, right?

A | do not know.

Q Yougavealist of some medical records that you
looked at, right?

A | gaveheralist?

Q No. Yougaveusearlier in your testimony --

A Oh, yes. That'scorrect.
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Q Andthat is part of the central nervous system,
right?

A Wadll, the spinal cord -- yes, part of the central
nervous system.

Q And earlier during your testimony you said that
the spine was the relay -- you remember saying that?

A Yes

Q What istherelay between?

A Thespina cord isthe relay between the brain
and the lower extremities through the peripheral nervous
System.

Q Okay. Sowhenyou make adiagnosis of CRPS,
wouldn't it important to know about any injuries to the
brain, Doctor?

A Absolutely not, for avariety of good reasons.

Q Allright. So--

MR. VITA: Let's pull up Dr. Hausknecht's
records.
(Exhibit displayed.)

Q Now, areyou aware, Doctor, that the plaintiff saw
Dr. Hausknecht almost exactly one month prior to her visit
toyou -- her visit toyou is --

A Yes, thisiscorrect.

Q --inJduly of 2019. Thisisin June, yes?

A Yes
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1 Q Soapproximately one month? 1 A "Impression. Closed head traumawith
2 A That'scorrect. 2 post-concussion syndrome and mild traumatic brain injury.”
3 Q Now, youdidn't havethisreport from Dr. 3 Q Okay. Soisityour testimony that this plaintiff
4 Hausknecht when you first saw the plaintiff; isthat right? | 4 did not have mild traumatic brain injury on June 18th,
5 A That'scorrect. 5 20197
6 Q And-- 6 A lamnotsayingthat at al. | am saying she had
7 MR. VITA: Could we go down to previous | 7 apost-concussion syndrome and the mild traumatic brain
8  testing and highlight that? 8 injury. | did not test her for that, | could not say
9 (Brief pause.) 9 whether | agreed or disagreed. | simply don't know.
10 Q Now, Doctor, Dr. Hausknecht reported on June 18th, |10 Q Right. Sowould you agree with me, Doctor, that
11 2019 -- 11 you did not do the EEG, right?
12 MR. VITA: Highlight the first line. 12 A Yes, | didnot.
13 (Brief pause.) 13 Q Youdid not read the MRI, right?
14  Q Hereported that therewasan EEG. Whatisan |14 A That's correct.
15 EEG? 15 Q Sothereisno medical factsthat you are aware of
16 A Electroencephalography. 16 that would lead you to say she's got atraumatic brain
17 Q Say that again? 17 injury, right?
18 A It calculatesthe brain's electrical activity. 18 A | cannot answer that question with ayes or no.
19 Q Andonewastakenon 7/27/2017, isthat right, |19 Q What medical facts do you have yourself that
20 Doctor? 20 showed thereisamild traumatic brain injury?
21 A Yes 21 A Thereisno such thing as medical facts.
22 Q Andthat revealed diffuse cerebral dysfunction, |22 Q Okay.
23 you seethat? 23 A Thatisjust the -- that isjust the opinion of
24 A Yes, g, thiswasin post-concussion syndromes. |24 Dr. Hausknecht on that date. Now, these mild traumatic
25 Q Andthenext line down says"MRI of the brain”, |25 braininjuries do resolve. So do post-concussion
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1 canyou read that, sir? 1 syndromes. They do resolve.
2 A "MRI of the brain taken on 8/29/17, revedsleft | 2 Q Doctor, are you aware of any recordsin this case
3 subcortical white matter injuries.” 3 whatsoever that show that the traumatic brain injury
4  Q Andwhite matter is part of the brain, right? 4 resolved?
5 A Yes,si. 5 A |did not see any, but based upon --
6 Q Soonthat datethe plaintiff had abraininjury, | 6 Q It wasyesor no, Doctor.
7 right? 7 A No.
8 A Had apost-concussion syndrome, yes. 8 Q Youwerenot aware of any?
9 Q Whichcould also becaled traumatic braininjury, | 9 A No.
10 right? 10 Q Doctor, did you -- have you conducted an EEG on
11 A Thatisalot different. 11 the plaintiff since 2019?
12 Q Okay. 12 A No,sgir.
13 MR. VITA: Go to the next page, please. 13 Q Doctor, have you done an MRI of her brain since
14 (Exhibit displayed.) 14 2019?
15 Q Now, Doctor, to be clear, you weretreatingthe |15 A | have not.
16 plaintiff not for the motor vehicle accident, yousaid |16 Q Will you read the last paragraph that we pulled
17 that? 17 up, Doctor.
18 A That's correct. 18 A Starting with the word "with."
19  Q Dr. Hausknecht wastreating the plaintiff forthe |19 Q Yes.
20 motor vehicle accident, correct? 20 A "With areasonable degree of medical certainty
21 A That'scorrect. 21 her condition is casually related to the motor vehicle
22 Q Okay. 22 accident that occurred on 5/22/17. Sheisdisabled and |
23 MR. VITA: Highlight the first sentence 23 have advised her to restrict her activities. Prognosisis
24 there. 24 guarded. Shewill befollowed here for continued care."
25 Q Wouldyou read what Dr. Hausknecht wrotethere? |25 Q What is prognosis as guarded mean?
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1 A Meansit'sunknown. 1 understand, Doctor?

2 Q Andon--inJune 18th, 2019, her prognosiswas | 2 A | seeit.

3 guarded and she was disabled as aresult of the motor | 3 MR. VITA: Will you put up the two bottom lines,

4 vehicle accident, right? 4 Bryan.

5 A Thatiswhat the report indicates, yes. 5 (Exhibit displayed at thistime.)

6 MR. VITA: Would you go down onemore | 6 Q So Doctor, in the summer of 2019, can we agree that

7 paragraph. 7 both you and Dr. Hausknecht affirmed under penalty of perjury

8 (Exhibit displayed.) 8 that the plaintiff was disabled, correct?

9 Q AndhereDr. Hausknecht certifies -- well, 9 A | found the patient was partialy disabled. | don't
10 actualy, withdrawn. 10 know what Dr. Hausknecht found, if it was partial or
11 Why don't you read that paragraph, Doctor? 11 temporarily totally disabled.

12 A "I, Eric Hausknecht, M.D., being duly licensed to |12 Q Let'sgo back to Dr. Hausknecht's report, page two.
13 practice medicine in the State of New Y ork pursuant to |13 And by the way, Doctor, you both found that her prognosis was
14 applicable provisions of the CPLR hereby affirm under |14 guarded. Isthat right?

15 penalty of perjury that the statements contained herein |15 A That's correct.

16 aretrue and accurate.” 16 Q Asyou said, prognosis is something that you are
17 17 looking into the future on, right Doctor?

18 - Proceedings Continue Next Page - 18 A Yes

19 19 Q Youarelookinginto acrystal ball and trying to get
20 20 aprognosis, right?

21 21 A With areasonable degree of medical certainty and
22 22 probability, yes.

23 23 Q And Dr. Hausknecht was doing the same thing, right?
24 24 MR. HARRIS: Objection to what Dr. Hausknecht
25 25 was doing.
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Q Asof June 18, 2019, Dr. Hausknecht believed under
penalty of perjury that the plaintiff was disabled from the
motor vehicle accident. Am | right?

MR. HARRIS: Objection to form.
THE COURT: Sustained.

Q That'swhat you just read right, Doctor?

A That'swhat | just read, yes.

Q Now, when you did your report from the US Open fall
about a month later, July of 20197

A Right.

Q Youfound that the plaintiff was disabled from the
US Open accident, right?

A Onesecond. | thought | said she was partially
disabled. Let mejust make sure.

(Witness peruses document at thistime.)

A Yes, partialy disabled, not totally.

Q Andyou, Doctor, affirm that under penalties of
perjury, right?

A Yes

Q Andyou, Doctor, found that the prognosis was guarded
because of the US Open accident, right, Doctor?

A Yes

Q Doctor, I've put your report, which is July 15, 2019
on the screen and Dr. Hausknecht's report, which is
June 18, 2019 on the screen. WEe'll have a split screen

Dr.
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THE COURT: Sustained.
Q Dr. Hausknecht affirmed under pendlties of perjury
that the prognosis was guarded, right?
MR. HARRIS: Objection.
Asked and answered.
THE COURT: | don't think so. Overruled.

A Theanswer was yes.

Q Soyou both found that the prognosis was guarded for
two different reasons?

A Thatiscorrect.

Q Bryan, would you go down to the second paragraph from
the bottom. Just so we are clear, Doctor, would you read the
second sentence in that paragraph?

A Sheisdisabled and | have advised her to restrict
her activities. Prognosisisguarded. Shewill be followed
here for continued care.

Q So Dr. Hausknecht didn't say she was partially
disabled, right?

A Heleft it open. He was not clear on whether it was
partia or total.

Q Okay.

WEell, hejust said disabled. Isthat right, Doctor?

A That'sal he says.

Q By theway, can we go two paragraphs up, Bryan.

(Exhibit displayed.)

Page 1711
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Q Now, you see the second sentence in that paragraph,
Doctor?

A Yes

Q Would you read that for us.

A If shedoes not pursue spinal surgery at Spinal Cord
Stimulator trial should be considered risks, benefits and
aternatives have been discussed with the patient.

Q Isthe Spina Cord Stimulator similar to the
stimulator that you were testifying about this morning?

A Yes, sir. Just the placement differs.

Q Placed differently?

A Yes

Q Do youknow if the plaintiff ever actually got that
Spinal Cord Stimulator?

A Never.

Q But at that time, Dr. Hausknecht thought it would be
appropriate to suggest it, right Doctor?

A That'swhat it statesin thisreport.

Q Yes

A Yes

Q Doctor, you mentioned that you are board certified in
physical medicine and rehab, right Doctor?

A Yes, sir.

Q You were not board certified in Neurology?

A No,sir.
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That involves electrodes.
That is correct.
That was completely normal. Isthat right?
As expected, yes, gir.
Okay.
And by the way, Dr. Kiprovski found the same thing
when hedid an EMG. |sn't that right, Doctor?
A Thatiscorrect.
Q And the Nerve Conduction Velocity does not involve
the insertion of pins?
A Doesnot.
Q You havetolet mefinish. | know you know where |
am going with it but you got to let me finish, okay.
The Nerve Conduction Velocity does not involve any
needles, right?
A That's correct.
Q It'sall ectrodes?
A That iscorrect.
Q Now thereis something called aneedle EMG, right
Doctor?
That is correct.
Needle EMG involves needles, right?
Yes, sir.
Where do you insert the needles?
| inserted them in various musclesin thelegs. |
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Or Psychiatry?
No, sir.
Or Clinical Neurophysiology?

A No, sir.

Q You arenot certified by the American Board of
Electro Diagnostic Medicine, right?

A No,sdir.

Q Doctor, describe to me how you did the EMG on the
plaintiff back in July of 2019?

A | inserted sterile needles into various musclesin
the leg and the hamstring muscles. | looked for abnormal
activities such asincreased insertional activities and
positive sharp waves.

And | then checked the perispinal muscles by the same
insertion. And the Nerve Conduction was performed placing
electrodes over the muscles in the foot and the ankles;
stimulating those areas, and aso stimulating the nerve behind
the knee in the inferior portion of the hamstring. And the
distal portion of the lateral ankle, and the proximal portion
of the nerve at the fibula head, the common peroneal nerve.

The nerve conduction was normal. The needle
examination as abnormal.

Q Let'sbreak that down. The Nerve Conduction
Velocity. That's one part of the test?

A Yes.

A
Q

Dr.
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inserted them into the vastus medialis, gluteus maximus, the
peroneus longus, the extensor pollicis longus, the biceps
femoris, the medial gastrocnemius, and then the paraspinal
muscles.

Q About how many needlesis that that you inserted?

A How many muscles that were tested.

Q How many needles did you insert in how many muscles?

A Onesame needle. Amount of muscles, one, two, three,
four. Six muscles on each side of the leg and in the lumbar
paraspinal -- one, two, three, four muscles in the paraspinal
areas.

Q Didthe plaintiff allow you to stick that needlein
her leg, Doctor?

A Shedid. Shewasinpain. | didn't go near the foot
though.

Q But we saw today in front of the jury that she
wouldn't allow you to touch her foot, though?
It hurts.
But she allowed you to touch her leg?
The leg does not hurt like the foot does.
Doctor, aneedle EMG test isa painful test, right?
Hundred percent.
It's because there is jolts of electricity going
through the nerves and the muscles; isthat right, sir?

A You havethat wrong, sir. With the needle insertion,

O>P>0>r0 >
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1 thereisnojolt of electricity going whatsoever. None. | 1 Q But the only time you mentioned that surgery isin

2 That's part of the nerve conduction study. 2 that one sentence. Isn't that right, Doctor, in your report?
3 Q Isthat uncomfortable as well? 3 A Thatisnot correct.
4 A Absolutely, but it takes maybe a second. 4 Q Whereelse?
5 Q But during that second, you have electricity coursing | 5 A | will tell you right now.
6 through your leg? 6 Page two under history. The patient had surgery on
7 A Just that area. 7 7/11/2018 by Dr. Robert Meidlin, where the postoperative
8 Q Andtheplaintiff allowed you to do that, right? | 8 diagnosiswasright hip proxima hamstring, ischia bursitis
9 A Withdifficulty, yes. 9 and proximal hamstring tear.
10 MR. VITA: Can we pull up 246, Bryan. 10 The patient underwent arthroscopic surgery of the
11 Q Doctor, thisisa portion of your report that youdid |11 right hip with endoscopic hamstring proximal repair with
12 onJduly 15, 2019. Do you seethat, sir? 12 bursectomy of the ischial tuberosity. And it goes on and on.
13 A That'scorrect. 13 Q Okay.
14  Q Canwefocusinon thefirst paragraph? 14 Can we look at -- going back to 007. Can we look at
15 A Okay. 15 Opinions Bryan. Can we pull that up.
16 Q Now you found that the right foot temperature was |16 Now Doctor, thisis your opinion. Can you read --
17 cooler than the left. Isthat right? 17 canyou highlight the first sentence.
18 A That iscorrect. 18 So you based your opinion upon the history obtained.
19 Q Youdid not give athermometer reading there. Is |19 Isthat right, Doctor?
20 that right, Doctor? 20 A Yesgdir.
21 A ldidnot. 21 Q Now the history was obtained from the plaintiff?
22 Q Okay. 22 A That'swhat ahistory is, from the patient.
23 Next you say, the skin is very hypersensitiveinthe |23 Q Andthe plaintiff didn't tell you about her treatment
24 right dorsal foot aswell. Do you see that, sir? 24 for the motor vehicle accident. Isthat right, Doctor?
25 A ldo. 25 A Thatiscorrect.
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1 Q That'sthe alodyniathat you are atalking about? | 1 Q Sotheplaintiff didn't tell you that she was
2 A That iscorrect. 2 currently disabled according to Dr. Hausknecht for her motor
3 Q Canwe down three more sentences. Thenextonedown. | 3 Vvehicle accident. Isthat right, Doctor?
4 Sorry. 4 A Thatiscorrect.
5 Now you also found that sensation isdiminishedto | 5 Q All right. The next thing you looked at isclinica
6 pinprick and touch in the right medial calf and right dorsal | 6 exam findings. Isthat right?
7 foot? 7 A Thatiscorrect.
8 A Thatiscorrect. 8 Q What were those? What were the clinical examination
9 Q Isthattrue? 9 findings?
10 A Thatiscorrect. 10 A Therewas some tendernessin the back. There was
11 Q Let'sgodown to diagnoses. 11 tendernessin the buttock area. There was weaknessin the
12 MR. VITA: Can you highlight number two. |12 right lower extremity.
13 (Exhibit displayed.) 13 The right foot and the ankle temperature was cooler
14 Q Doctor, thisiswhat you wrote about Dr. Meidlin's |14 thantheleft. There was hypersensitivity. And there was --
15 surgery. Can you read that for us, Doctor? 15 just let me refresh my memory. And there was a decreased
16 A Yes. Status post right hip arthroscopic surgery of |16 sensation in the right medial calf and right dorsal foot. And
17 theright hip, with endoscopic hamstring proximal repair, coma, |17 the gait was antalgic.
18 bursectomy of theischial tuberosity. Surgery was performedon |18 Q Doyou liketo do a complete exam for anew patient,
19 July 11, 2018. 19 Doctor?
20 Q Andwhat is status post? 20 A Would | liketo do anew exam? What do you mean by
21 A Thecondition after. 21 that?
22 Q Condition after. You made no other commentsin this |22 Q Withdrawn.
23 report about Dr. Meidlin's surgery. Isthat right, sir? |23 Did you do a complete medical exam for this patient
24 A Justthediagnosis. That isonly thediagnosis |24 when you first met her in July of 2019?
25 section. It's not supposed to include anything else. |25 A Pertaining to the accident of 8/19/14, yes.
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Q Okay.

What were your findings regarding her cervical spine?

A Unrelated area of injury. | did not examine the
neck. There was no complaint to me about the neck. My focus
and her focus was this accident, with me.

Q So, you didn't do the exam of her cervical spine?

A 1 didnot, no.

Q Andyou didn't know that the Dr. Hausknecht at the
exact same time had found that she was permanently disabled --
excuse me -- disabled because of problems with her cervical
spine, right Doctor?

MR. HARRIS: Objection.
Asked and answered.
THE COURT: Sustained.

Q Doaoctor, there is no mention that the plaintiff was
walking with a canein your report from July of 2019, is there
Doctor?

A That iscorrect.

Q Canyou pull up the second full paragraph.

(Exhibit displayed at thistime.)

Q And then would you highlight the second to last
sentence.

Doctor, would you read the second to last sentence
from Dr. Meidlin's operative report?

A Yes. Thehbursitiswastracked laterally and the

Page 1720
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THE COURT: Let him finish the answer also.
MR. VITA: Okay.
Q Doctor, did Dr. Meidlin follow best medical practices
in that surgery?
A Tomy knowledge, yes.
Q And he's another doctor at NYU Medical Center. Is
that right, Doctor?
Yes, Sir.
One of the best medical centersin the world?
Yes, Sir.
Heisactually afull professor there, right?
Yes, Sir.
Hire up than you?
Yes, Sir.
MR. VITA: Canwegoto 025. Canwe go to the
July 24th entry, the one above that.
Can you highlight the follow-up in yellow, please.
Q Now the plaintiff -- withdrawn.
The plaintiff was seen by Dr. Meidlin on July 24th,
right Doctor?
Yes, sir, thirteen days after surgery.
Yes. She notes mild cramping pain in the right calf?
That's correct.
Right, Doctor?
Yes, sir.
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sciatic nerve was identified, noted not to be tethered. And no
constrictions present. At this point, apartial tear of the
semimembranosus tendon was identified.

Q By theway that'sapartial tear. That's not an
avulsion?

A That iscorrect.

Q Now that, Doctor, where in that report does it say
that Dr. Meidlin injured the sciatic nerve?

A | never said that. Never said that.

Q Areyou saying that Dr. Meislin committed
mal practice?

A Absolutely not.

Q Areyou saying that Dr. Meidlin didn't follow best
medical procedures?
| am saying you are putting words in my mouth.
Doctor--
Never said that.
Yesor no?
Never said that.
Isthat what you think?
Your question -- that's the way your question is,

<
or»o0l>»o0>r0r0>

Did you think -- you got to let me finish, Doctor?
Sorry.
The reporter can't take us both down.
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Q That'sthe only mention of pain there?

A Thatiscorrect.

Q Canwego tothe August follow up.

(Exhibit displayed.)

Q August 14, 2018, the plaintiff returned to
Dr. Meidlin, right?

A Yes, sir.

Q What does that first sentence say in follow up?

A Patient returns today with arecent fall on the right
hip, this past Saturday. Surgery was five weeks ago.

Sheisusing a cane for support. Exam of right hip

with healed portal scars from endoscopic portal hamstring
semimembranosus repair, range of motion improved.

Q Doctor, you are not an orthopedic surgeon, right?

A | am not.

Q You were not there with Dr. Meislin in the operating
room when he conducted this surgery on July 11, 2018?

A Obviously not.

Q Soyoudon't know of your own knowledge what happened
during that surgery, do you Doctor?

A No,sir.

MR. VITA: Canwe pull up 253, please. Areyou
aware, Doctor, that the plaintiff went to New Y ork
Presbyterian for physical therapy after her surgery?

A No.
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Q Okay. Well, thisisthe record from physical therapy
for the plaintiff. Canyou pull up the date. Thisison
August 13, 2018.

Do you see that, Doctor?

A | do.

Q That's one day before the record from Dr. Meislin we
were just looking at. Do you see that?

A That iscorrect, yes, sir.

Q Canyou pull up the upper half of that page. And put
up history and subjective report?

A Yes

Q So Doctor, would you withdrawn.

Would you read what this physical therapist wrote on
the 13th of August, 20187

A Yes. Patient reported she slipped and fell out of
the shower on 8/11/18 Saturday. She felt throbbing pain at
incisional site. Patient reported shefelt asif she pulled
something.

Q Doctor, can patientsinjure surgical siteswith falls
like this?

A It'spossible.

Q Doctor, you are not a psychiatrist, right?

A No,sir.

Q Andyoudon't diagnose clinical depression?

A | suredo.
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| think you have it as 0020.

Q Actually just highlight the first history. Would you
pull up the second to last sentence in that paragraph, the
history paragraph.

Dr. Guy, Dr. Hausknecht reported on
September 14, 2017 that the patient has been feeling frustrated
and alittle depressed.

Do you see that, Doctor?

A Yes.

(Continued on the next page.)
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Q Okay. Doctor, what isthe DSM?
A Diagnostic -- that's the criteria the psychiatrists
use for diagnosing certain ailments.
What does DSM stand for?
I'm not sure.
Would that be Diagnostic and Statistical Manual?
It's possible. | am not sure.
Isthat the bible of psychiatrists?
| wouldn't call it the bible. It's the diagnostic
criteria.
Q Okay.
When was the plaintiff first diagnosed with
depression, do you know?
A First?
Q Yes
A It'sadow gradual process. When it wasfirgt, |
don't know.
Q Whenwasit first reported?
A First, | don't know.
MR. VITA: Pull up 229, please, number 0024.
(Exhibit displayed.)
MR. VITA: Would you blow up thefirst half of
the page, please Bryan. I'm sorry. | must have given you
the wrong number.
Could you pull up the September 14, 2017 report.
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Q That isbefore -- that is-- withdrawn. That
date, September 14th, 2017, is after the car accident,
right, Doctor?

A That's correct.

Q Anditisbefore Dr. Meidlin's surgery, right,
Doctor?

A Yes, sir.

Q Soasof that date, Dr. Hausknecht reported that
plaintiff was depressed?

A That iscorrect.

(Brief pause.)
MR. VITA: Thank you, Doctor. | have nothing
further.
THE COURT: All right. Ms. Saab-Dominguez?
CROSS-EXAMINATION
BY MS. SAAB-DOMINGUEZ:

Q Good afternoon, Doctor. | just have acouple
questions. You had alot of earlier questions so | will be
brief.

A

Q

Okay.
Y ou saw Ms. Salomon on July 15th of 2019?
A Yes, mdam, that islight.
Q Didyou take any photographs of her lower
extremity on that date?
A No.
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1 Q What about next timeyou saw her for physical | 1 Q Andwhy isthat?

2 therapy? 2 A Notrelated areas.

3 A | never taken any photographs. 3 Q Therewasalso some talk about whether Kristen
4 Q Any of the other six timesyou saw her? 4 Salomon told you about her motor vehicle accident in that
5 A Never taken any photographs. 5 first visit. If we could just have that form brought up.

6 Q Allright. Andon July 15th, 2019, did you notice | 6 It had the numbers with Kristen Salomon's handwriting on
7 if she had atattoo? 7 theforms.

8 MR. HARRIS: Note my objection, your Honor. | 8 (Exhibit displayed.)

9 Beyond the scope of Direct. 9 A Okay.

10 THE COURT: Overruled. 10 Q Okay.

11 A | didnot look for any tattoos. | don't know if |11 MR. HARRIS: If we could just blowup number 8

12 shehad any listed. 12 please. Thank you. Just the sentence on number 8.

13 Q Okay. 13 Thehandwriting at the end there.

14 MS. SAAB-DOMINGUEZ: Thank you. 1 haveno |14 A Did you want meto read it?

15  other questionsfor you. 15 Q | justwantto get it so the jury could see what

16 A Okay. 16 iswritten exactly on there.

17 THE COURT: Redirect? 17 (Exhibit displayed.)

18 MR. HARRIS: Thank you, your Honor. 18 Q What doesthat say there, Doctor?

19 REDIRECT EXAMINATION 19 A "Dueto an unrelated accident.”

20 BY MR. HARRIS: 20 Q |Ifyoulook at the rest of the sentence that is

21 Q Good afternoon, Doctor. 21 cut-off, it says"do you have neck pain, yes', right?

22 A Good afternoon. 22 A Yes

23 Q Good afternoon, everybody. Just acouple 23 Q "Doesit sometimestravel to the shoulders or down

24 follow-ups, Doctor. There was some -- there were some |24 the -- or down the arms, yes."

25 questions about the brain and itsinvolvement with complex |25 A Yes.
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1 regiona pain. | think Mr. Vitabroughtupadiagram | 1 Q "Isthere occasional numbness or tingling in the
2 involving CRPS. 2 arms, yes." And then she wrote "due to unrelated
3 A Right. 3 accident.”

4 Q Explantoushow thebrainisinvolvedwithCRPS | 4 A Correct.

5 ascompared with aconcussion fromacar accident. | 5 Q Isthat consistent, Doctor, with Kristen Salomon
6 A Yes Firstof al, the brain has many, many, 6 telling you through thisform that you had her fill out
7 many parts. To thisdate we still don't fully know and | 7 about the prior motor vehicle accident?

8 understand how the brain exactly works. Number one. | 8 MR. VITA: Objection to form.

9 Complex regional pain syndrome, the best way that couldbe | 9 MS. GOLDSMITH: Objection. Doesn't say what

10 explained inlayman'sterminology, it'sashortinthe |10  typeof accident in thisform.

11 electrical system of the body, the sympathetic fibers, |11 THE COURT: That form isin evidence, right?

12 which controls temperature regulation, controlsthe blood |12 MR. HARRIS: It'sin evidence.

13 vessels, controls sweating, et cetera. So impulsesfrom |13 THE COURT: Yes. Overruled.

14 thefoot are sent all theway up tothe brain. Thebrain |14 A No, she -- she, shewastelling me she had a

15 deciphers those messages and sends signals back down with |15 prior accident. There was neck involvement with arms,

16 an exaggerated response. 16 with the neck pain shooting down the arm with numbness and

17 So it's an exaggerated response from the stimuli |17 tingling. She also saysit's unrelated to this accident.

18 coming from theright foot and this short circuit orthe |18  Q When the defense attorneys were questioning you

19 short in the electrical system -- it has nothing to do with |19 this afternoon about this form, did they blowup that

20 the post-concussion syndrome which coversthe superficial |20 handwriting that she wrote there that told you about the

21 neurons of the brain. 21 accident?

22 Q Wiéll, Doctor, in al of your years practicing |22 MS. GOLDSMITH: Objection, your Honor. We

23 medicine, have you ever seen a concussion in somebody's |23 did. I did. And heread it.

24 head result in pain in their foot? 24 THE COURT: Overruled.

25 A Absolutely never. 25 A Wadl, I didreadit. Butl didn't get achance
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1 toexplainittheway you areasking metoexplainit. | 1 A Shedid not mention the car accident.
2 Q Wwadl, I believe the defense attorneys collectively | 2 Q And you took no stepsto find out what that
3 weretrying to make the point that she never told you about | 3 accident involved, correct?
4 the motor vehicle accident. Isthat true or not? 4 A ldidnot.
5 MS. VITA: Objection; form. 5 MS. GOLDSMITH: Thank you.
6 MS. GOLDSMITH: Objection. 6 THE COURT: All right. Anyone else?
7 THE COURT: Sustained. 7 Mr. Vita?
8 MR. HARRIS: | will move on. 8 MR. VITA: No, your Honor.
9 THE COURT: Just ask a question. 9 THE COURT: Ms. Saab-Dominguez?
10 Q Based upon what she wrote there, Doctor, whenyou |10 MS. SAAB-DOMINGUEZ: No, your Honor.
11 first saw her, did you ask her any questions about the |11 THE COURT: Dr. Guy, thank you very much.
12 unrelated accident? 12 THE WITNESS: Thank you. Judge, these
13 A |didnot. 13 records stay here, right?
14 Q Why not? 14 THE COURT: | think they --
15 A Wasn'trelated. 15 MS. GOLDSMITH: Yes, your Honor. They arein
16 MR. HARRIS: Could wejust pull upthat |16  evidence.
17  August 14th, 2018, note from Dr. Meislin that wasupon |17 THE COURT: We will take good care of it.
18  thescreen there? 18 THE WITNESS: Okay.
19 (Exhibit displayed.) 19 (Witness excused.)
20 MR. HARRIS: Yes. Thatisit. If wecould |20 THE COURT: All right. Does plaintiff have
21 just blowup the follow-up note there. 21 any further evidence to present this afternoon?
22 (Brief pause.) 22 MR. HARRIS: We do not, your Honor. The
23 Q Doaoctor, the date that she reportsto Dr. Meidin |23 plaintiff rests.
24 about falling in the shower, what does Dr. Meislin note |24 THE COURT: Paintiff rests.
25 about her range of motion? 25 Do you have any evidence to present this
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1 A Infact, itimproved. 1 afternoon, any of the defendants?
2 Q Sowhat wasthe significance of that fall inthe | 2 MS. SAAB-DOMINGUEZ: No, your Honor.
3 shower given that note? 3 THE COURT: Okay. What time will we be ready
4 MR. VITA: Objection; form. 4  toproceed? 11:30 tomorrow?
5 THE COURT: Overruled. 5 MS. SAAB-DOMINGUEZ: Yes.
6 A Meansthat it had no effect on her injuries. 6 THE COURT: Okay. Members of thejury, |
7 MR. HARRIS: Thank you, Doctor. No further | 7 will let you go early and you will have alittle extra
8  questions. 8  timeto sleep in tomorrow morning.
9 THE COURT: All right. 9 We will resume 11:30 tomorrow. | hope it
10 MS. GOLDSMITH: Judge -- 10  will beafull day after that. All right? Please
11 THE COURT: Recross? 11 continueto observe my instruction. We have alittle
12 MS. GOLDSMITH: Just two. 12 longer break. Do not useit as a vacation to discuss
13 RECROSS-EXAMINATION 13 thetrial with anyone. Just tell them you could
14 BY MS. GOLDSMITH: 14  discussit to your heart's content once thereisa
15 Q Doactor, if the patient comesto you with symptoms, |15  verdict. Please don't communicate with anyone involved
16 do you rely on the patient? 16 inthetrial.
17 A That'sfor metofind out. Therestisformeto |17 Thank you. Have agreat evening.
18 find out. | takethe history. 18 COURT OFFICER: All rise. Jury exiting.
19 Q Doyourely onthe patient to tell you whether the |19 (Whereupon, the jury entersthe jury room at
20 symptomsarerelated or unrelated to an event or isthat (20 thistime.)
21 for you to determine? 21 THE COURT: Counsel, we will remain on the
22 A No, thatishistory. Based upon what the patient |22 record for afew moments after the jury leaves.
23 tellsme. 23 COURT OFFICER: All rise. Jury exiting.
24 Q Okay. And noindication in there when shewrote |24 (Whereupon, the jury panel exited the
25 unrelated accident, that it was a car accident, correct? |25 courtroom.)
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1 THE COURT: All right. Let'sbring her back | 1 MR. HARRIS: Yes, Judge.
2 outinto the courtroom. 2 THE COURT: Okay.
3 COURT OFFICER: Sure. 3 MR. HARRIS: With regard to Dr. Mandel, we
4 (Whereupon, juror number 2 enters the 4 chose not to cal him and we offered the defendants to
5 courtroom at thistime.) 5  produce him if they want to call him on their case for
6 THE COURT: All right. Good afternoon, Ms. | 6  somereason. But | just wanted it to be clear -- and
7  Torres. Have a seat wherever it's comfortable. Thank | 7 the only reason | made that offer, actually, is because
8  youforyour jury service. | received your notefrom | 8  if they ask for amissing witness charge, they will be
9  thismorning and shared it with the attorneys. Weare | 9  obligated to do so before | rest. | wanted to give
10  al unanimous that you must not miss your 10  them the opportunity to be here. He was paid for
11 granddaughter's graduation. We are all hoping thatthe |11 tomorrow. If they want him here, | will have him here
12 trial will be over before June 27, but if it is not, 12 11:30.
13 what timewould you need to leave to attend the |13 THE COURT: Okay. Arethe defendants going
14 graduation and whatever -- 14  to seek amissing witness charge with regardsto Dr.
15 SWORN JUROR: It'snot far. It'sacrossthe |15 Mandel if he'snot called by plaintiff?
16 bridge on Metro -- on Jay Street, | think itis, in 16 MR. VITA: Yes, your Honor.
17 Brooklyn. 17 MS. GOLDSMITH: Yes.
18 THE COURT: Right. 18 THE COURT: Okay.
19 SWORN JUROR: And that is at 2:00. 19 MS. GOLDSMITH: And there is another expert
20 THE COURT: Okay. 20  too that they didn't call. Two experts.
21 SWORN JUROR: And | amtoo old to stay for |21 MR. HARRIS: Who isthe other one?
22 theparty. 22 MS. GOLDSMITH: Wechsler. Also listed as an
23 THE COURT: Okay. 23 expert.
24 SWORN JUROR: And it'stoo much walking. |24 THE COURT: When did you notify plaintiff
25 THE COURT: Let's not talk about age, okay? |25  that you were going to seek a missing witness charge if
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1 SWORN JUROR: No, but it'stoo much walking | 1 plaintiff did not call him?
2 for me. 2 MS. GOLDSMITH: They just told us today, just
3 THE COURT: Okay. Would you -- if we broke | 3 now about Dr. Mandel.
4 a1, wouldyou be ableto get there? 4 THE COURT: Right. Didn't you have an
5 SWORN JUROR: No. No. 1:00, | think,is | 5  obligation before the trial began to notify plaintiff
6 okay. 6  thatif shedid not call Dr. Mandel you would seek a
7 THE COURT: Okay. 1:00isfine. 7 missing witness charge?
8 SWORN JUROR: And | think the train stops | 8 MR. GLADSTONE: At lunchtime, your Honor?
9 right here. 9 THE COURT: What?
10 THE COURT: Yes, it does. At Chambers Street |10 MR. DENNEY': You said before trial began?
11 and West Broadway, which isthe street weareon. |11 THE COURT: Asearly as possible.
12 SWORN JUROR: And then | could take the train | 12 MR. GLADSTONE: we expected Dr. Mandel here
13 back here. 13 tomorrow.
14 THE COURT: All right. Well, youwouldn't |14 MS. GOLDSMITH: They told you yesterday they
15 have to come back that afternoon. 15  werecalling him.
16 SWORN JUROR: Okay. 16 THE COURT: Before then, had they told you
17 THE COURT: Enjoy therest of theday with |17 for sure that they were calling him?
18  your family, please. Congratulations on your 18 MS. GOLDSMITH: Yes, and it's on the witness
19  granddaughter's graduation. 19 list who they are calling. And they --
20 SWORN JUROR: Thank you. 20 THE COURT: | think you still have the
21 THE COURT: Okay. Haveaniceevening. 21  obligation to natify the plaintiff that you are going
22 SWORN JUROR: Y ou too. 22 toask for amissing witness charge if the plaintiff
23 (Whereupon, juror number 2 exits the 23 doesn't call and specify --
24 courtroom at thistime.) 24 MR. GLADSTONE: Y our Honor, when plaintiff's
25 THE COURT: Anything else on therecord? |25  counsel opted not to call Drew Stein, who they
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1 initially said they were going to call, they said, oh, | 1 (Discussion off the record.)
2 wearethinking about not calling him, thisisa 2 THE COURT: Isthere aresolution?
3 treater, will you guys seek amissing witness charge, | 3 MR. VITA: Yes, | believe thereis, your
4 and we had a conversation about it. Okay. Fine. | 4  Honor. The defendants have agreed collectively not to
5 Today at lunch we get an e-mail sayingDr. | 5  request amissing witness charge for Dr. Mandel. And
6  Mandel, who we noticed, who we weretold is coming, | 6 it's my understanding in return, plaintiff will not
7  everyone expected to be heretomorrow, isnow not | 7 cal Dr. Mandel to the stand. Plaintiffs already
8 comingin. 8  rested but -- they won't call Dr. Mandel to the stand.
9 Where does the obligation rise that we have | 9 MR. HARRIS: Correct.

10  tomakeadecision within the -- 10 THE COURT: So stipulated?

11 THE COURT: | believe the obligationis 11 MS. SAAB-DOMINGUEZ: Yes.

12 withinthelaw. You are supposed to notify your |12 MS. GOLDSMITH: Yes, so stipul ated.

13 adversary about a potential missing witness charge as |13 THE COURT: Isthere anything else on the

14  soon aspossible. 14 record?

15 MS. SAAB-DOMINGUEZ: your Honor, thisisas |15 MR. VITA: Not at thistime.

16 soon as possible. Wejust learned about it. 16 MS. GOLDSMITH: Your Honor, how do you want

17 THE COURT: | am not sureit is. 17  usto movein terms of motions for directed verdicts?

18 MR. DENNEY: Before the -- 18 THE COURT: Y ou want to do that now?

19 THE COURT: Look at the witnesslist and you |19 MS. GOLDSMITH: No, not now. Becausewe

20 say if youdon't call X, Y and Z, wewill ask fora (20  thought they would rest tomorrow. We would like to do

21 missing witness -- 21 it tomorrow morning or later after the witness

22 MS. GOLDSMITH: when s your Honor suggesting |22 tomorrow.

23 that needed to be done? 23 THE COURT: Yes. | mean, | asked the jury to

24 THE COURT: Beforetrial. 24  comeback at 11:30. | will not be ableto until 11:30

25 MS. GOLDSMITH: Sothat is beforetrid, for |25 | think.

Proceedings Page 1741 Page 1743
1 both sides it has to be done? 1 MS. GOLDSMITH: Could we do it after the
2 THE COURT: Yes. 2 witness, your Honor?

3 MR. GLADSTONE: | am sorry totell you | 3 THE COURT: We could do it tomorrow

4  something you already know. | just wanttobeclear. | 4 afternoon.

5  Wewere advised at 1:22 today by e-mail that they were | 5 MS. GOLDSMITH: After the witness?

6 not calling Dr. Mandel. This morning we thought -- | 6 THE COURT: You think the -- how long do you
7 THE COURT: | understand. Yousaidthat | 7 think the witnesswill be?

8 about five times now. 8 MS. SAAB-DOMINGUEZ: Can't imagine --
9 MR. GLADSTONE: Okay. So before-- between | 9 THE COURT: You will just have one witness?

10 1:22 and when we went back on the record -- 10 MS. SAAB-DOMINGUEZ: Yes.

11 THE COURT: Right, so they know -- they may |11 THE COURT: Okay. | just spoke briefly with

12 decideto forego aparticular witness. 12 plaintiff'scounsel. So | will speak to defendants

13 MR. DENNEY': Just to reflect on the record, |13 now.

14  counsel were discussing that very issue when thejury |14 MR. DENNEY: Okay.

15  was brought back in for this afternoon's session. We |15 (Whereupon, the case is adjourned to June

16 were having that discussion asto the circumstances -- |16 15th, 2022.)

17 THE COURT: Right. | askedyoutotryto |17

18  work it out amongst yourselves. 18

19 MR. DENNEY: And we were having that |19

20 conversation. 20

21 THE COURT: Do you want to continue to have |21

22 that conversation now? 22

23 MR. DENNEY: May we -- 23

24 MR. HARRIS: Do you guyswant meto bring him |24

25 in? He could be here tomorrow at 11:30. 25
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