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1 MR . SCHWITZER: I don ' t have any objection with you 

2 taking a picture of the exhibit . 

3 THE COURT: I will tell the jury I gave you the 

4 equipment back and took photos of it . That is what I will 

5 do . At some point you will arrange for a photograph to be 

6 taken and you will take the exhibit . 

7 

8 

9 

10 

1 1 

12 

All right. We are ready. 

THE OFFICER: All rise . 

(Whereupon, the jury is entering the courtroom. ) 

THE COURT: Everyone be seated. 

Mr . Schwitzer, call your next witness . 

MR. SCHWITZER: Thank you, Your Honor. At this 

13 time the plaintiff calls Dr. Kim Busichio to the stand. 

14 (Whereupon, the witness took the witness stand. ) 

15 (Whereupon, the witness was sworn i n by the clerk 

1 6 of the court .) 

17 

18 

19 

THE CLERK: You may be seated. 

State your name and address for the record . 

THE WITNESS: Kim, my last name is Busichio, 

20 B-U-S-I-C-H-I-0, 952 Fifth Avenue , Suite SB, New York , New 

21 York 10075. 

22 

23 

24 

THE COURT: Good afternoon. 

THE WITNESS: Hi, how are you. 

THE COURT: There is two lawyers here . The one 

25 s t anding , the one who is sitting down by the table. They 
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1 will get a chance to ask you some questions 

2 What I want you to do is let the attorney finish 

3 the question before you start answering so you don't wind up 

4 talking at the same time. 

5 

6 

THE WITNESS: Okay. 

THE COURT: Speak loud enough so you can be heard 

7 in the back of the courtroom. If the lawyer who is sitting 

8 down all of a sudden stands up, it is because they are going 

9 to say objection. When you see that happen, just stop , look 

10 to me and I will let you know whether you should answer the 

11 question that is pending. 

12 

13 

THE WITNESS: Okay . 

THE COURT: You may inquire. 

14 DIRECT EXAMINATION BY 

15 MR. SCHWITZER: 

16 

17 

18 

19 

20 

Q 

A 

Q 

A 

Doctor, how do you pronounce your last name? 

Busichio . 

Busichio. I might just stick with doctor. 

Could you gives your education from college forward? 

Sure, so I graduated college in 1998 from Seton Hall 

21 University. I graduated with phycology honors. I went on to do 

22 my masters at Fairleigh Dickinson University at Teaneck, New 

23 Jersey in phycology. I then went on to do my clinical 

24 psychology, PHD at Fairleigh Dickinson University . 

25 Q What is that? 
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1 A Clinical phycology is phycology looking at someone's 

2 phycology in terms of their emotions, their anxiety, depression, 

3 PTSD you have heard of , so emotions. And rehabbing those 

4 emotions . So doing therapy, psychotherapy on those emotions 

5 So that I got my PHD in. Throughout my training as a 

6 clinical psychologist I did all of my research and my 

7 internships in neuropsychology and that is a separate branch of 

8 phycology and that is all cognition. So memory, attention, 

9 processing speed, spacial skills, verbal functioning. And that 

10 is all to do with brain trauma and injuries, cognition, 

11 cognitive deficits related to an injury, a brain injury or 

12 concussion. And I did all of my research and internships, I did 

13 my first at Rusk NYU Rehabilitation in 2004. I did a year of 

14 inpatient and outpatient. 

15 Q Explain what you did during that year at NYU Rusk? 

16 A As an intern of neuropsychology what we do is we 

1 7 assess. What I mean by that when someone has a brain injury or 

18 concussion they have, they may have cognitive deficits related 

19 to that. 

20 Q What are cognitive deficits, can you define for us 

21 please? 

22 A Memory problems, focusing, concentration, processing, 

23 things take slower to process, word finding, can't find words 

24 for things when you knew what you want to say but can't get the 

25 word out. Facial skills like perception, balance problems 



DIRECT - DR. BUSICHIO - PLAINTIFF 

1 related to a concussion, motor skills. So these are all 

2 cognitive areas that can be effected because of a head injury 

3 and a concussion _ 

851 

4 THE COURT: You were telling us what you were doing 

5 for that year. Did you finish that? 

6 THE WITNESS: Yeah. What I did was I did 

7 neuropsychological assessments. I assessed a patient that 

8 came in to determine if a patient had cognitive deficits, 

9 memory problems, attention problems related to a concussion 

10 and if so I treated them. So I did rehabilitation. 

11 So just like in physical therapy when we rehab our 

12 arm or leg, we rehab the brain to make our attention better , 

13 our memory better, processing speed faster . So I did that 

14 for a year at NYU, at Rusk Rehabilitation Institute of 

15 Medicine. 

16 And then I went to do a two-year post doctoral 

17 residency. After my PHD I did a two-year post-op residency 

18 at JFK in Edison, New Jersey which is a head injury center. 

19 I did a year of inpatient and a year of outpatient strict 

20 rehab assessment for brain injury patients and concussions 

21 

22 Q 

So that was up until 2006. 

Now, your clinical phycology at Fairleigh Dickinson 

23 University, how long did that last? 

24 

25 

A So 

THE COURT: You mean how long did it take? 
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MR. SCHWITZER: Yes, tha nk you. 

So in 1998 ~ graduated from Seton aall. I en~e~ed 

85 2 

3 Fai c l e i gh Dickinson at a masters level but I went righ t i nto t he 

4 PHD pros:ram a fter b~o y ears of t he masters program s o t 

5 graduat:ed in 2004 -f r om Fairle~gh Dickinson. 

6 So s:ix yea rs? 

i Correct. I went ln after ' 98 I applied to get tnt~ 

8 Fa i r l e i gh. ! got in to the masters program the f oll owi ng year 

9 and tbe n r graduated \·lith my PHD in 2004. 

10 Q Oltay. N'ow, Doctor, at some point did you come l.o s e,e 

11 an Alla Myndat·? 

12 J\. r o icJ. 

13 Q And d id you bring your chart with you? 

l4 

15 

I was just going t o ask i f I could have that chart too 

~~E COURT: Sure. Officer Shepard, can we get tbe 

16 doctor ' s c har t . 

17 

18 

l.Ji Q-

THE WITNESS: Thank you. 

(Handing. J 

~ow, Doct o r , are you b eing comp ensated f o r you~ t1me 

20 a way f rom your practice as '-Jell as what ever time you spent 

21 ravi ewi ng materials? 

22 

23 

24 

25 

~ea. 

At "'nat: r a te? 

Six thousand. 

And, Doctor , how did Alla Myndar come t o be a patient 



1 

2 

3 

4 
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of •,rours? 

A so sbe was referred by her actorney ~ our office and 

that was in January of 201 5 

Q And, Doctor, when is the £irst time that. you a nd I have 

5 ever spoken to each o ther in your lifetime? 

6 

7 

8 

9 

A 

Q 

A 

Q 

Hhen you were preparing for this trial 

And when , how long ago was that? 

Two weeks ago maybe. 

And when ~s the f1rst time chat you and I ever met 

1 0 person to person ? 

11 A After you spoke to me on the p hone T n•et you to make 

12 sure my file , I hac;! everything in our office, and t: l1en he.re. 

D THB COURT: When you say our office, you mean your 

14 owr.? 

15 TRB 1'1!TNESS: And Dr. Brmm . we share an office, 

15 Dr. Brown and mysel f. 

17 

18 

19 

Q 

A 

Q 

And when you say here, when was here? 

Today. 

Okay. Now, Doctor, can you tell us what is the name of 

20 the practice that you belong to? 

21 

22 

2) 

24 

25 

A 

Q 

p._ 

Q 

A 

The center for Cognition and communication. 

And you treat people ~here? 

Yes -

Can you teJ 1 us What the center is , what you do there? 

Okay, :;~o l am the director of neuropsyc:hology . The 
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1 Center For Cognition ortly assesses head injury, concuss.ions , 

2 brain injury. And what we do is if a patient h.;t:> an injury, a 

3 head injury they come into our center, either referred by a 

4 neurologist - - most our patients are referred by neurologists. 

5 And they come to ou~ center with complaints of memory problems, 

6 attention problems, things feel slower to them, a lot of the 

7 times they use cognitive fog_ They a r e kind of foggy. 

6 I do an assessment with them. And that is what we call 

9 neuropsychological assessment. That assessment assesses all 

10 different areas of cognition . Mell\ory, verba.l and non-verl;la1 

11 attention, auditory, visual, processing speed, motor skills. 

12 All dii:ferent areas of cognition. If at that point I det ermine 

13 ;;bat that patient has a cognitive deficit I will set up a 

14 treatment plan fo·r them and then we will 1•ork in those specific 

15 areas in tre-atment rehabilitation to ex.ercise those areas of the 

16 brain to improve memory attent-ion, speed up processing speed , 

l7 Q So are there times that people come to you and you see 

lS them and you don't feel they need any of your care and 

19 treatment? 

20 

21 

22 

::n 

A 

Q 

24 before? 

25 A 

MS. AVILA: Objection , 

Correct . 

THE COURT: Overruled . 

Now, Doctor., have you ever testified for my office ever 

No _ 
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A 
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Have you cestliied in court before? 

Yes 

How o f ten? 

I have been at t he Cent e r For Cognition f or t en years 

5 now a nd I would s ay about 2 5 , 2 6 , in t ha t. r ange time s , over the 

6 t en -year span . 

7 

8 

9 

Q okay. 

A so , yeah, I don' t knoN how many times a year ,but in t he 

las t five yaars more t han in t he f i r st •eive ye;;tr,!;l 1 but over a 

10 ten-year span about 26, 27 sometimes. 25 to 2 7, like I s aid . 

11 Q Okay . When you t e stify, is t hat always for one of your 

12 patients? 

A It i s for a patien t t hat has been at our c~nt:er 

14 t ceating, y es . 

1 5 Q Now, a t: some poi n t before you came here t oday, d id you 

16 r ecei ve a subpoena to have records a t Alla Myndar s er1 t t o the 

17 Court? 

1 B A I did see it 1n dhe chart I am not - - I don•t do 

19 medical r ecords a t all but I did see i t when I wa~;~ r e v i e wing t he 

20 ch art. 

21 

22 

23 

Q 

A 

Q 

Could you pl ease t ake tha t subpoena out ? 

Sure . Here i t is. 

On the bottom right-hand side t he s ubpoena fol- t he 

24 rec ords r what law f i rm and ~o:bo s i gned that ? 

25 A Silver man, Shin & Byr ne, Pat r ick Costello . 
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.1. Q Now, do you have. before you the f:U."St. date that Alla 

~ Myndar :::arne co see you? 

Yes. 3 

4 

A 

Q By the way , 1 a l]l just curious , w:l. t h.ou t the chart, would 

S you recognize her? 

6 

7 

a 

9 

A 

Q 

A 

Q 

Yes. 

When did she fl.rst come to you? 

January 16t.h of 2015-

_li,nd on chc fi rst dace when someone CO!IlB!'l to see you a~ 

20 t he center for cogni lioo, i s there any type of questionnaire 

11 given to them to complet e? 

12 A There is a questionnaire that we give t o them, yes , 

13 before Dr. Brown and I do the interview 

14 Q -~d that quescio~~aire - - was s uch a questionnaire 

15 give n to Alla Myndar? 

16 J>.. Yes. it was. 

17 Q And can you tell us how many pa9ee that: gues cionnaire 

1 8 is? 

19 A Yeah, let me just pull it out . There is multiple pages 

20 to 1:...1-te quee tionnalre . 

21 Fiv e . 

Q 

23 Snglish? 

2 4 

25 

A 

Q 

Okay . And can you t ell us chat qu.escionnaire, i s 1.c i.D 

The quescioooaire ia i n English, yes. 

Did s he complete p a rts of it? 



l 

2 

A. 

Q 
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only half of the first page 

Okay. ll.nd can you tell us, tell the jury what she 

3 completed and what her answers wet·e to the questions? 

4 A So her name, she wrote Alla Myndar. Nrune and age of 

5 patient, Andry Myndar , yes . She writes next to it. Ages of 

857 

6 children no. Number of people. living at home she '•Irote a phone 

7 number . 

8 Q 

9 number? 

10 A 

11 Q 

12 Pi 

13 

14 A 

I don 't know if that is her home phon~ or not. 

rrnder number of people living at home sbe wrote a phone 

Correct . 

Speak a lit.tle slower 

Okay. 

THE COURT: Please. 

I am sorry. 

15 Names and relationships of people living at home , 

16 Andry, A-N-D-R-Y, then she wrote t .he address. 

17 

18 

19 

Q 

A 

Q 

Okay. Anything else? 

Then place of bir th she wrote a date of birth . 

Whar; did she write by· place of birth and what date of 

20 birth did she write? 

21 

22 

23 

A 

Q 

A 

Jan1,.1ary 3rd of 1985. 

Did she ~rrite anything else? 

Date of bd.rth she left blank . Native language she 

24 wrote R1.lssian. 

25 Q Anything else? 



l 

2 

A 

Q 

3 A 

4 Q 

5 A 

DIRECT - DR. BUSICHIO - PLAINTIFF 

That is it 

Okay. And there is four more pages to complete? 

There is four more page.s , yes 

Okay. And none of that ~1as completed? 

}JQ. 

859 

9 Q And what was the next thing that happened on her first 

7 visit? 

8 A She didn't fill out the questionnaire . It. is al;~ays 

9 good to have a patient fill out the questionnaire. She was 

10 confused during the first portion with the demographic 

11 information, filling that out. Dr. Bro'm and I decided to do 

12 che interview and ask her the questions t hat 1~ere on the 

13 clinical interview so >•te can cue her and tell her exactly what 

14 we are looking for in terms of her symptoms that she has and the 

15 deficits that she subjectively has been feeling 

16 

17 

18 

Q 

A 

Q 

19 Brown? 

20 

21 

22 

A 

Q 

A 

Okay . 

And tpat is what we did on our initial interv.iew. 

On tbe first date she was seen by both you a·nd Dr 

Yes 

l'lho is Dr. Brown? 

Dr . Brown is the neurologist and he is, he is the owner 

23 of the Center For Cognition and I am the clinical director of 

24 neuropsychology . 

25 Q Are you :familiar witb his background or training? 
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3 

4 

5 

6 

A 

Q 

Q 

A 

DIRECT - DR. BUSICHIO - PLAINTIFF 

Yes 

Can you tell us what that is? 

MS. AVILA: Objection. 

THE COURT: Sustained. 

Okay. And please continue as to what you did next . 

So we conducted a clinical interview. Before we do 

859 

7 anything we want to know from Miss Myndar what problems she is 

8 having. She was referred to our office with obviously 

9 complaints of memory and attention but we want to get a complete 

10 history of what she is experiencing since the accident . 

11 

12 

Q 

A 

Okay. And what did the history indicate? 

That on 1/23/2012 she told us exactly what happened in 

13 the accident. She was struck, a pedestrian struck by a bus. 

14 Hit her head, lost consciousness. Could not remember anything. 

15 The ambulance arrived. She was taken to Lutheran Medical Center 

16 where they did a CT scan of the brain. 

17 Typically they do a CT scan of the brain in the 

18 hospital when there is a concern for internal bleeding and to 

19 make sure there is no life threatening situation. That is why 

20 they do a CT scan of the brain in the hospital when you hit your 

21 head. 

22 

23 

Q 

A 

Okay. 

And she was discharged after being at the hospital 

24 And the symptoms that persisted were headaches, dizziness, 

25 nausea, vomiting These are all concussive like symptoms 
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1 related to a head injury _ 

2 And then the other symptoms that we, that we are there 

3 to test is the cognitive problems, the attention, the memory. 

4 She reported a lot of problems with attention and memory. She 

5 forgets conversations, she forgets appointments, she forgets 

6 where she places things. She has to read material over again. 

7 She gets confused. She zones out . She will be in conversation 

8 with someone and then completely not even hear what they are 

9 saying. Then she can't appropriately respond. So all , all of 

10 these type of symptoms we got in our first interview with her 

11 before we did the testing. 

12 Q Okay. And did you note anything as far as any type of 

13 physical conditions on that day? 

14 A Well, she has, beside the head injury she had multiple 

15 bodily injuries . Again that is not our speciality but I have 

16 records from the doctors that were treating her for the bodily 

17 injuries. I had Dr. Gerling ' s records, Dr. Koyen's records and 

18 Lutheran ' s medical records. 

19 

20 

Q 

A 

Okay. What did you note? 

That she had bodily pain, numbness and weakness in her 

21 legs, left hand, balance problems, sleep disturbance, headaches. 

22 Those are all of the physical symptoms that she was experiencing 

23 besides the cognitive. 

24 

25 

Q 

A 

Okay. And did you have any other records? 

At the time I did the evaluation, I had Dr . Gerling ' s, 
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1 Dr . Koyen •s and the Lutheran. I have since gotten Dr . Mesh' s 

2 report so I was able to also look at that since she has been in 

3 treatment 

4 Q Okay . Now , Dr Koyen, I want you to assume that, Dr 

5 Koyen seems a long time ago, but Dr. Koyen came to this court 

6 and testified _ 

7 

8 

A 

Q 

Okay. 

You were not provided with any copy of Dr Koyen ' s 

9 testimony, correct? 

10 

11 

A 

Q 

No. 

And I want you to assume that Dr Koyen saw her on the 

12 date of the accident. 

13 

14 

A 

Q 

Okay . 

That she came to his office because she was vomiting 

15 and that on the first date that she saw him that he indicated 

16 that she was withdrawn and couldn't remember words. 

17 Do you have an opinion as a neuropsychologist a s to 

18 whether any of those signs and symptoms were related to any type 

19 of cognitive issues? 

20 

21 

22 Q 

MS . AVILA: Objection . 

THE COURT: Sustained . 

Doctor, in forming your diagnosis and treatment of Alla 

23 Myndar, did you utilize the findings of Dr . Koyen? 

24 

25 

A 

Q 

Yes . 

And can you tell us how and in what manner? 
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1 A Sure, accessed the head injury that she was 

2 experiencing, the headaches, the nausea, the vomiting. So those 

3 are all symptoms that happened directly right after the 

4 accident, which is very consistent when you have head trauma, 

5 concussion, to gradually start experiencing these symptoms . 

6 She experienced them right away in terms o f the nausea, 

7 the vomiting and the headaches, so that was very significant to 

8 me . 

9 

10 

Q 

A 

Why? 

Because that, those are typical symptoms of brain 

11 injury and concussion. 

12 

13 

14 

15 

Q 

A 

Q 

A 

And please continue on your evaluation. 

So then what Dr. Brown and I did about the evaluation? 

Yes. 

So then we asked her her cognitive symptoms which she 

16 talked about, the memory, the attention problems. And she did 

17 also tell us at that time is that she had trouble findings 

18 words, Russian words because that is her primary language . She 

19 had trouble finding words in Russian. 

20 Q What do you mean trouble finding words, can you give me 

21 an example? 

22 A For example, when a patient has a brain injury what 

23 happens is the words are there , they might be in conversation 

24 with someone and they want to say something, they know what they 

25 want to say, it is on the tip of the tongue phenomenon. You 
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1 can 1 t get the word out. 

2 A lot of times people will withdraw because they don ' t 

3 want to say something that they didn't mean so they will stop 

4 talking, and to someone else they don•t understand why they are 

5 stopping to talk but they don•t want to say something 

6 inappropriate, but at the same time they might think of that 

7 word when the conversation already past. At that time they 

8 wouldn't say a minute ago we were talking about this , I meant to 

9 say this . So it is a tip of the tongue where you know what you 

10 want to say, just can•t seem to get the word out. 

Please continue. 11 

12 

Q 

A And so what we did was we got the history from her in 

13 terms of her past history . She was from Ukraine. She carne four 

14 years prior to the United States . She was an honor s tudent in 

15 college in the Ukraine . And her primary language was Russian. 

16 So we did the testing in Russian, that is what we do, 

17 we test the patient in their primary language . 

18 Q Okay. Is there some significance t o testing someone in 

19 their primary language versus using a translator? 

20 A Yeah, it is ideal to test in your nativ e l anguage 

21 because all the words, t here is a lot of words, I am asking you 

22 to look at a picture and tell me what that picture is . Every 

23 different language if you have a translator there they will 

24 tell you okay that is that picture. By the time you get through 

25 the translation you might have forgotten what the picture was. 
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1 Just in that moment. 

2 Or, for example, if I am, if my primary language is 

3 Spanish, I don't want to be tested in English because Spanish is 

4 what I grew up in the home talking, there is words in Spanish 

5 that I know where if someone translated for me it might be lost 

6 in translation, the meaning of that word. 

7 So it is ideal to test in someone's primary language . 

8 You don't want to lose anything in translation in terms of 

9 cognitive performance. I want to determine does she have memory 

10 problems or attention problems. I don't want that to be 

11 interfered with is there a translation issue going on here 

12 want to know exactly what her performance and memory and 

13 attention is, not did she get distracted by the translator. 

14 Just by talking to her she might have forgotten what 

I 

15 she saw, is that a memory problem or just a distraction problem 

16 from the translator . Of course I want to , if I can I want to do 

17 the primary language. 

1.8 

19 

Q 

A 

Okay. Please continue as to what you tested. 

So we tested all the different domains. As I spoke 

20 about before memory, executive functioning, attention, spacial 

21 skills, verbal functions, processing speed and motor skills and 

22 a number of different tests we give to do that. 

23 And after testing her in different - - she is on the 

24 computer. The computer is in Russian, so all the instructions 

25 are in Russian, everything that comes up in Russian, so there is 
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1 no translation part of the computer at all. And all the tests 

2 are given. Then we get a score in each of the domains to see 

3 how she does . 

4 Q Just explain each test , what it is , its purpose and 

5 what the scores indicate. 

6 A In the memory domain I am looking at a number of 

7 different things. I am looking at verbal and non-verbal . I am 

8 giving her words in Russian to remember, two pairs of words. 

9 Might be paper, nutty, they are unrelated. I don• t want her to 

10 associate the words at all. I want her to remember paper and 

11 nutty were related. And again no relation beside the fact she 

12 saw those two words together. That is another reason why it is 

13 important to do it in the primary language because you are 

14 seeing words in the language. 

15 So that is her verbal 

16 And then her visual memory t here might be pictures like 

17 an arrow and a key going diff er e n t ways and she is asked to 

18 remember what the orientation of that arrow and that key is 

19 She might see eight pictures a key is going this way , arrow is 

20 going this way. So things are oriented differently and she is 

21 asked to remember. This is going up to the left side, this i s 

22 going up to the right side of the picture. Then she is asked on 

23 a recognition trial to remember which one that was. That is the 

24 visual memory. 

25 Q Okay . 
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1 A Attention she sees targets. She is asked to focus on 

2 that one tal·get omd not get distracted by other targets on the 

3 screen. 

4 Spacial skills she i s given a spacial prospective 

5 0 What ·does that mean? 

6 A There is a building and a red pillar and the red pillar 

7 moves . So she is asked as a multiple .:boice at the bottom of 

8 the screen which of these multiple choice questions are you 

9 seeing, what prospective are you seeing in that picture Are 

10 you in the front , on t .he s i de of the building. It keeps moving 

ll the red pillar, so she has got to move her pr·ospective with 

12 that. 

13 

14 

15 

Q 

A 

What do you mean move her prospective? 

Change her prospective w.i:th. the moving red pillar. 

And the verbal function,ing whi.ch is very important t.o 

16 do in the primaD/ language again is she will see pictures and 

17 then she wiJ.l be asked common pictures and she will be asked to 

18 name that picture . Then she 't1ill see pictures and then she ~t.•ill 

19 be asked to find the word that rhymes with what that piccure is. 

20 So that rhyming part .in sense would have to be in her private 

2 1 language . 

22 So that is ~thy the Russian is so important to have in 

23 the prirrtary language. 

24 And then motor skills . It is a tapping component where 

2 5 I ask her to tap, tap when she sees a red line going across tile 
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1 screen. She had a very hard time doing that. She was slow at 

2 that . 

3 We get a global cognitive score which contains all the 

4 different domains. There are areas she did okay in and areas 

5 she was impaired in. It takes a look at her overall cognitive 

6 profile and you get a score on that . 

7 All of these terms are normal with her age and 

8 education level. So I am not comparing Miss Myndar to someone 

9 who has say an eighth grade education. I am comparing her to 

10 someone who is a college graduate and she is a 30-year-old. 

11 When she came into the office she was 30 at that time. I am not 

12 comparing her to a 65-year-old. I am comparing her to her own 

13 peers and that is what a standardized neuropsychological exam 

14 does. You get percentiles . 

15 Based on that, if you say so percentile is average for 

16 that peer group she was performing in less than the first 

17 percentile after her injury. 

18 Q What did that mean? 

19 A Meaning 99 percent of her peer group are performing 

20 higher than her now after her injury . 

21 

22 

Q 

A 

What area? 

In areas of memory , in areas of verbal functioning, 

23 motor skills. She performed in attention and concentration less 

24 than the first percentile. Executive functioning she was in the 

25 first percentile . 
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What is executive functioning? 

That is problem solving, response inhibition. She is 

3 given a box on the screen and it says only press if you see the 

4 red box. Then you have red, you have green, you have white 

5 flashing . And she wasn ' t able to inhibit that, that response. 

6 So that is disinhibition. That happens often when you have a 

7 head injury concussion . 

8 Did she well on the spacial test. Remember I was 

9 telling you about the one the pillar moves, she was able to do 

10 that, she was in the 21st percentile on that . 

11 

12 

Q 

A 

What does that mean? 

So, she was in the average range in an area where she 

13 was able to look at the building and put herself where she 

14 should be in that building. So that was one of the areas that 

15 were preserved for her where the brain was not affected in terms 

16 of that area . 

17 But the other areas in terms of memory , attention, the 

18 areas she was complaining about, word finding, tip of the 

19 tongue, she was less in the first percentile in all those areas 

Q 

A 

Did you perform any other type of tests? 

Yes, I performed also what we call an effort testing. 

20 

21 

22 The patient never know what test it is It looks like a memory 

23 test. 

24 

25 

Q 

A 

What do you mean an effort test? 

An effort test. It is called a test of lingering , it 
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1 is an effort test. I want to make sure when I am testing that 

2 patient they are putting forth their best effort when testing. 

3 She doesn•t know I am doing it . It is a memory test they think 

4 I tell her to remember A, B, C, 1, 2, 3 , I, II, III, square, 

5 circle, triangle. I put a blank piece of paper down and say 

6 write down what you remember. She did perfectly on the test . 

7 So for her she is thinking it is a memory test . I take 

8 it away and said write down what you just saw . It was 15 out of 

9 15. Perfect on that test. So she was performing, she was 

10 giving me a hundred percent effort. And I always give that test 

11 because I always like to ensure I am seeing a valid cognitive 

12 profile. I am not only seeing a cognitive deficit related to 

13 the injury and nothing else. 

Okay . Please continue. Anything else? 14 

15 

Q 

A And then we give an abstract reasoning test which was 

16 less than the third percentile. 

17 

18 

Q 

A 

What does that mean? 

That is a lot of -- this one test is mo+e stable than 

19 other tests so it is going to be harder to come down on this one 

20 test, when you have such problems with abstract reasoning --

21 

22 

Q 

A 

What is abstract reasoning? 

So what i t is is our ability to say look at a puzzle 

23 and fill in the missing piece of the puzzle. We are able to 

24 reason which piece goes next. She had trouble doing that . 

25 Reasoning which piece went into the puzzle or completing the 
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1 pattern They are not puzzles, they a re kind of like puzzles 

2 but it is more patterns. There might be two dots here and a 

3 line and a line and two dots on the bottom. This shifts to two 

4 dots over here, what comes next. She has to switch the two dots 

5 to the other side that is missing. She had tests with that. 

6 

7 

Q 

A 

Okay. Any other tests that you did? 

Well, when I talk about the computer testing I did 

8 there is a number of different subtests within each of those 

9 domains. For example, the response inhibition I talked about 

10 where you have the red box and only press when you see the red, 

11 that is you just one subtest of the executive functioning. 

12 There is other subtests where there is a word and it is written 

13 in the word says red but it is written in blue. I am telling 

14 her you have to focus on the color of the word whatnot, what the 

15 word says . 

16 She has difficulty being able to selectively tend to 

17 that . That is seen commonly with patients with head injury 

18 concuss ions . 

19 Q Okay. At some point , did you form a diagnostic 

20 impression? 

21 

22 

23 

A 

Q 

A 

Yes , I did. 

What is a diagnostic impression? 

So, a diagnostic impression puts together all the 

24 medical history that we have, the background history about her 

25 that we collect and the testing that we do. And that is Dr. 
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1 Brown and I come to that together of the diagnostic impression 

2 after seeing the results of her testing, our cognitive testing 

3 and correlating that with the history of the medical records 

4 that I had at the time of the interview. And also her 

5 subjective complaints, how much that correlates to what we found 

6 on the testing. 

7 

8 

Q 

A 

What was your diagnostic impression that she had? 

She suffered a traumatic brain injury and post 

9 concussion syndrome and also neuropsychological impairment 

10 secondary to the brain injury. What I mean by 

11 neuropsychological like impair the cognitive deficits I am 

12 talking about, the memory, executive functioning. 

13 Q Doctor, do you have an opinion within a reasonable 

14 degree of medical certainty whether your diagnostic impression 

15 of traumatic brain injury was causally related t o the motor 

16 vehicle accident of 1/23/12? 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Yes. 

What was 

That it 

Did you 

The post 

22 impairment . 

your opinion? 

is. 

form any other impressions? 

concussion syndrome and the neuropsychological 

23 Q Did you form an opinion whether those were causally 

24 related to the motor vehicle accident of 1 /23/12? 

25 A Yes, they were 
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Why was that your opinion? 

Based on the history, based on how she was functioning 

3 prior to her injury and based on what happened to her she lost 

4 consciousness , woke up and the ambulance arrived. Disoriented 

5 at the scene. Taken to Lutheran Hospital. Done an emergency CT 

6 scan of the brain to ensure there wasn•t any internal bleeding . 

7 All of that just that ambulance, just that emergency record 

8 right there suggested to the physicians in the ER that they were 

9 concerned that she had a significant bleeding in the brain. And 

10 then the cognitive, subjective deficits, subjective complaints 

11 she had after that . And then when she got to our office the 

12 cognitive deficits on the testing that we determined. 

13 Q Did you make any recommendations as far as Alla 

14 Mynda r 1 s pertaining treatment? 

15 

16 

17 

A 

Q 

A 

We did. 

What did you recommend? 

I recommended cognitive rehabilitation to start at our 

18 center twice a week. And we were going - - I am r esponsible for 

19 the treatment planning, to implement all the treatment planning 

20 based on the evaluation. All of it is on the computer liked I 

21 talked about before, so every treatment plan I do I could see 

2 2 right away. 

23 For example, when she dose the computer assessment it 

24 scores it right away, so I had the scores . And when she does 

25 treatment the treatment is on the computer You get a percent 
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l of accuracy every time she comes in in each of the domains . 

2 What I do is set her up with a treatment plan at a low 

3 level of complexity to start. Basic level of rehab. Each time 

4 she comes in I address the treatment plan accordingly that she 

5 is going to be doing for that session and then I monitor her 

6 progress over the course of treatment and determine when the 

7 treatment plan needs to be adjusted. 

8 

9 

10 

11 

Q 

A 

Q 

A 

Doctor, did you bring with you her dates of treatment? 

Yes, I did. 

And how often from January '15 was she coming in? 

January 2015 she was coming in approximately twice a 

12 week for a while and then after sometime we often tamper a 

13 patient down. After they reach 18 months of treatment typically 

14 we start tape perking a patient down because at that point we 

15 work more in compensation strategy . What I mean by that is a 

16 patient , at that point Dr. Brown and I think the patient won ' t 

17 improve in terms of cognition after 18 months of treatment. 

18 That varies between a patient . It could be a little more than a 

19 year, it could be two years, it is within that range when we 

20 determine we start taking the patient off to ones a week and we 

21 call that maintenance phase of treatment. 

22 And the maintenance phase is not only do we continue 

23 maintaining where she is and the/ we start teaching strategy. 

24 And for example, like using an alarm clock to try to remember 

25 things. 
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1 She was very confused at times about being, just having 

2 the address to her home, getting back to her home . 

3 

4 

Q 

A 

What do you mean? 

There was an incident where she didn ' t remember where 

5 she was going when she left our office. 

6 When I say compensation strategy we recommend things to 

7 the patients. We will recommend okay put there is bracelets 

8 out there you can wear, there is phones you can cue yourself . 

9 

1 0 

MR. SCHWITZER: One second . 

THE COURT: We have to break for lunch. Hold 

11 wherever you are . 

12 Jurors, I need you back at 2:15 . Between now and 

13 then don ' t discuss the case. Keep an open mind and don ' t 

14 form any judgment s about the case. 

15 (Whereupon, the jury is exiting the courtroom ) 

16 THE COURT: There is going to be a lunch break . Be 

17 back at a quarter after 2 and we will pick up from there. 

18 Don ' t discuss your testimony . 

19 (Whereupon, the witness exited the witness stand. ) 

20 (Whereupon, a luncheon recess is taken. ) 

21 

22 

23 

24 

25 
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1 AFTERNOON SESSION 

2 THE COURT : Dr. Busichio, resume the witness sLand 

3 and we will gee t he j ury out. 

4 (Whereupon, che witness resumed t.he W.ltnesa stand. 1 

5 MR. SCHW.!TZER: Your Honor. as to the jur y, what • 

6 would like l:he reque st: co do at cbe end o f t:he day J.e ~he1:e 

7 are Lwo JUl"Ors chat are no longer on chJ.s case and che1e is 

8 a l o t of cell phone usa ge even while I am up. li; Lhe Court 

9 woUld be willing to instruct the jurors t.ha t ~hey can noL, 

10 i! Lhe y rench out please, you can't discuss anything going 

11 on i n the COIJrtroom until after this trial is over. 

12 l lmow t;:he Court gives a general instruction, but! 

13 would j l.tS J; <~.s k: ~oat a specific one be given because they 

14 seem to have bonded very nicely, the jury. Which is nice 

1 5 and c think these other jurors, even t hough they are not 

16 her~. would be curi ous as to what is going o n 

1. 7 MS . AVILA: I don • t have anythJ.ng to say 

18 THE COURT : Do you !:'..a>e any basis for the request 

~9 othe. than --

20 MR. SCriW!TZER: No , I don ' t have a GPec~f1c ~s~s. 

21 T just don't see how chat - -

22 

23 

THB COORT: You don't see what? 

MR. SCHWTTZER: I am saying I would request it be 

24 done just i n. case I would like to err on the side of 

25 onlllion, chat is all . 



1 

2 

3 

4 

5 

DIRECT - DR. BUSICHIO - PLAINTIFF 

THE COURT: Understood. Okay . 

Let ' s get the jury. 

THE OFFICER: Jury entering. 

(Whereupon, the jury is entering the courtroom 

THE COURT: Everyone be seated except for Mr . 

6 Schwitzer. 

876 

7 And, Dr . Busichio, you are still under oath, okay 

8 THE WITNESS: Yes . 

9 CONTINUED DIRECT EXAMINATION 

1 0 BY MR . SCHWITZER: 

11 Q 

12 correct? 

13 

14 

A 

Q 

Doctor, we didn ' t talk at all during the lunch break, 

No . 

Doctor, when you left off, and I am paraphrasing , I 

15 don ' t have the answers in front of me, you had indicated that 

16 there was an incident where Alla Myndar was at your office and 

17 had forgotten her home address? 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

Correct. 

And that you had made a recommendation to her? 

Yes . 

What was that? 

I was talking about different conversation strategy and 

23 one of the strategies is a bracelet where you can put your 

24 address on the bracelet. 

25 Q And do you know , do you have personal knowledge as to 
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1 whether after you gave this recommendation to her , as to whether 

2 she ever got a bracelet with her address on it? 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

Q 

Yes. 

MS . AVILA: Objection. 

THE COURT: Sustained. 

Did Alla Myndar 

THE COURT: Stop leading , Mr . Schwitzer . 

MR . SCHWITZER: Okay. 

After Alla Myndar had this incident where she forgot 

10 her address, what , if anything, did you recommend and what , if 

11 anything, did she do as a result of your recommendation? 

12 A Right, so one of the things I always recommend is to 

13 write things down . A lot of the times people write things down 

14 but forget where they put them. If it is on your person it is 

15 easier to remember. That is what a bracelet would do. You 

16 could put your address on a bracelet and it would be right there 

17 for you when you needed to look at it . 

18 

19 

20 

21 

22 

Q 

A 

Q 

A 

Q 

Do you know whether she followed that recommendation? 

Yes. 

In what way? 

Getting a bracelet. She got a bracelet . 

Now, going back to your treatment in 2015 , how often 

23 was she coming to your office? 

24 

25 

A 

Q 

Approximately twice a week. 

Okay. And did she continue to come in 2016? 
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Yes . 

And how often? 

In the beginning of 2016 twice a week. But as Dr . 

4 Brown and I tapered her off, because after about 18 months we 

5 don•t want to continue treating at that same course of 

878 

6 treatment, so we taper them off so that they maintain the games 

7 they have made but also learn strategy to get around the 

8 deficits that they have . 

9 Q What do you mean learn strategies to get around the 

10 deficits they have? 

11 A For example, compensation strategies . What I mean by 

12 that is after about 18 months, and again that is an 

13 approximation, everyone is different, it could be over a year, 

14 it could be about two years, approximately 18 months we start 

15 seeing patients level off in treatment. So we don't see the 

16 improvement anymore . So we are not going to continue treating 

17 at that course of treatment anymore. 

18 What we start doing is tampering down the treatment, 

19 less treatment and continue maintaining the exercises that we do 

20 during treatment so she maintains the games and doesn't lose 

21 them and also give her some strategies to utilize, to help her 

22 remember , to increase her functioning on her everyday basis. 

23 Q Okay. So, at say certain level someone reaches I will 

24 use the term a plateau? 

25 A Correct. 
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~ Q And after they reach a plateau, what is the medical 

2 reason you still want them to have treatment? 

3 

4 

5 

6 

Q 

A 

MS . AVILA: Objection. 

Is there a reason you want them to have treatment? 

I can answer, okay? 

THE COURT: The question changed, I am not sure if 

7 you 're objecting to the changed question. 

8 

9 

10 A 

MS. AVILA : I don't object to the changed question. 

THE COURT: You can answer . 

So when someone reaches a plateau it goes from therapy 

11 to a maintenance treatment. And we call it something different . 

12 Instead of rehabilitation it is called maintenance treatment. 

13 At that point you wouldn't want to stop a patient from 

~4 treatment all together because they could lose what they gained 

15 in treatment and they could forget the strategies you taught 

16 them. What you want to do is continue maintaining that 

17 treatment but you want to reduce the amount of times they come 

18 in. She doesn't need to be there twice a week if she is not 

19 making that improvement anymore but she needs to maintain where 

20 she is so she doesn't go backwards. And we like to teach her 

21 strategy to function better. There is always going to be 

22 improvement but it is not going to be cognitively at that point. 

23 It is strategies to her functioning in her every day life is 

·24 better . 

25 Q What do you mean do you mean it won't be cognitive) it 
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1 will be strategy? 

2 A So the strategies are the maintenance part of 

3 treatment. So what I mean by it won't be cognitive , her brain 

4 is not going to be rehabilitated anymore. We have already done 

5 everything we could do in terms of getting her memory a little 

6 better, getting her attention a little better but she still has 

7 significant cognizant deficits even after treatment. So at that 

8 point those deficits become permanent in terms of where s he is 

9 for her life but we want to help her function better in her 

10 everyday life . 

11 For example, the bracelet or a phone, strategies , 

12 reminders to help her remember things . A lot of the times 

13 people make lists to go to the grocery store and we get there 

14 and we say where did we put the list . It is a different 

15 that happens to all of us, right? But when someone has 

16 significant memory problems they won't even remember making the 

17 list to begin with . That is what I mean by being on her person. 

18 She wouldn ' t even remember she had it had she brought it, put it 

19 somewhere. If she wears it or if I give her something like if 

20 someone has a cell phone and an alarm goes off, those kind of 

21 strategy . 

22 Q Doctor, I am paraphrasing, I believe there has been 

23 testimony that sometimes she will go in a room and forget why 

24 she is there. Can you explain to us what that is and why? 

25 A And again a lot of these things happen to people on an 
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1 everyday basis. You go into a room, what was I looking for. 

2 And you backtrack and you go back again, you try to remember 

3 what you are doing. 

881 

4 When someone has significant memory problems it is not 

5 even at that level. It is these people walk into rooms and 

6 are - - they don't even know what they are doing there. They 

7 don't remember they were even looking for something. It is a 

8 completely different level of everyday forgetfulness that we all 

9 have, even everyday words . What was that word? We all get it 

10 every now and then. Patients with the brain injury get it all 

11 the time. This is what they are living with. So that is the 

12 difference in terms of the severity of it. 

13 Q Now, Doctor, on these different dates you would 

14 prescribe different numbers of units. What does that mean? 

15 

16 

17 

MS. AVILA: Objection. 

THE COURT: Overruled. 

You may answer. 

18 A That is the duration of her therapy, of how long she 

19 stayed. A lot of the times patients can ' t tolerate more than an 

20 hour. Patients can•t tolerate more than an hour and a half. 

21 And so I never have a patient stay longer than they can tolerate 

22 meaning I am not going to have a patient work through a migraine 

23 headache because they are not going to benefit from the 

24 treatment. At that point they will come back another day. 

25 So I will make, I will make them shorter sessions. So 
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1 the units will go down in terms of that is what you mean in 

2 terms of 

882 

3 

4 

Q 

A 

Well , I am asking you to refer to your billing records 

That is sometimes you see eight, someti mes you see 

5 four, sometimes you see five. That is the duration she was 

6 there. 

7 

8 

9 

10 

11 

Q 

A 

Q 

A 

Q 

What does eight mean? 

It is 15-minute blocks. 

15-minutes blocks? 

Yes, eight would be she stayed there for two hours. 

And can you tell us when she would come in to do these 

12 units how do y o u determine whether it is eight or four? Is it 

13 something the patient indicates or it is predetermined? How 

14 does that work? 

15 A It is typically a two-and-a-half-hour session , That is 

16 what the goal is, two and a half hours. Initially twice a week 

17 and then we taper it down to once a week. A lot of patients 

18 can't stay for two and a half hours . It is a long time to be 

19 sitting there and looking at a computer. And again I want to 

20 make sure she is benefiting from the treatment, which is the 

21 cognitive portion of the treatment. 

22 so if the lighting is bothering her on the screen, 

23 again which we all get every now and then with the computer 

24 screen, she gets, she is very sensitive to light. 

25 Q What do you mean, she has indicated in testimony 1n 
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1 this courtroom that bright lights affect her? 

Yes . 

Can you explain what that is and why? 

2 

3 

4 

A 

Q 

A Right. When you have a brain injury you can either be 

5 Yery sensitive with your hearing, very sensitive t .o sounds, 

6 ltleaning anything can bother you. If someone drops something 

7 when you are doing something, typically we might hear it but, 

8 kind of ignore it and go on . When you have a concussion or a 

9 head injury it is the noise, it is some noise you can ' t continue 

10 doing what you are doing. 

11 Same with the light , Bright lights interfere with her 

12 ability .to it can make her increase he-r headaches, increase 

13 the nausea which she has :r;eported. So I don't wan':. -- at any 

14. point during the session if the computer itself is causing her 

15 to not feel well, we stop the session . 

16 Q Doctor, did you at some point re.evaluate - - v;ell let 

17 me ask you this: Are there progress notes, are there various 

18 prog·ress notes from you? 

~9 

20 

A 

Q 

21 notes? 

22 

Yes. 

And can you tell us the preface of those progress 

So every time a patient comes into our office there is 

23 a progress note based on how the - - shovling her progress and 

24 trea·tment that day, percentage of accuracy on each of the 

25 exercises . So we have a 1:\aily progress note and then we have a 
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1 t:.rea tment progr.ess plan that shows month to month pr.,grese; And 

2 that is where you can see t:l:le improvement: over each month. 

3 Her percent of accuracy goes up in ~pacific exer=~see 

4 Now, rehab is, t here is a basi c l e vel, there is a moderate level 

s and tnere is a more complez l evel of rehi!lb. She is 1n the v ery 

6 basic level 

7 So when I say she improved she 1-ll!proved io t..he basic tc 

B mode rate level of tberapy but she never got to the hJ.gher level 

9 complexit y before she started eo plateau.. So --

10 Q r,'hat is the med:LC.:al significanc:e of that? 

11 A That would suggest that: sbe has got permanent cognitive 

12 problems . That I talked about before after t hat 18- tnonth mark, 

13 that I switched her to the 111aLntenance .Level of treatment . 

14 Because I dion' t believe she was going to continue getting 

15 b etter at that point . 

16 She has shown over s ome months she started p1.ateaui ng 

17 and you don ' t. want t o keep trea~:.i.ng- the brain :.~ke t:hat. i. f :lt 

18 stops responding to treatment. At tha t point you do the 

19 mai ntenance level . 

20 0 Doctor, would it be fair t o say she has been t o your 

21 office over a hundr ed times or could you give us as an i dea or 

22 n\aybe I wil l let you do a quick count i f you don't mi nd for the 

23 record? 

24 A J anuary 2015 she came for the t i r s.: t:.ime So twice a 

2 5 week for tha t:. year. And then we tapel."ed her dm•n rnitlway through 
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1 2016 to once a week 

2 Q I don't want to take you through every day of the 

3 treatment but what I would like you to do with your records is 

4 show us where you found, where it tapered off and why you 

5 decided to change the treatment. 

6 A Sure, so I have a treatment progress report . In 

7 January 2013 in the area of memory, I will just talk about one 

8 area right now because I do each of the different domains, 

9 memory, attention, executive function, all the different areas 

10 of cognition. 

11 

12 

13 

Q 

A 

You said January 2013? 

2015, I am sorry. 

January 2015 she was in the 33rd percentile on the very 

14 basic level of memory of the exercises we gave her. Across that 

15 month. 

16 So for example, she would get the verbal exercises , 

17 verbal learning and memory. I told you about the word pairs . I 

18 told you about the arrow and the key before. There would be 

19 different type of exercises that she looks at. Different visual 

20 stimuli to remember that we look at the whole month and she was 

21 33 percent accurate on those exercises that we gave her in that 

22 low level of complexity . 

23 In February she went up to the 49th percentile in terms 

24 of accuracy within the same level of complexity . 

25 And June 2015 , July 2015 she went to the 51st 
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1 percentile So abe continued making a gradual irnprovemen~ in 

2 the very ba.sic level of rehl\b 

3 In March of 2016 I increased the difficulty of ber 

4 exercl.ses becau3e she concl.nued making some improvements, she 

s went to the 57th percentile. 

6 0 Now do you increase the difficulty of the level of 

7 exercises? 

881i 

8 I e.i.Lher increase the speed of t::l'te exerc~se. There l.S 

9 a few things you do, increase the speed or number of targets she 

10 1s supposed to look at. For example, in the very bas1c level r 

11 might: have two tugets for her to remember. Take r.het~ o!f the 

12 sdreen, bring two targets hack and ask her which ones she sa"' 

13 be Core. 

14 Now, when you start 1ncrea~ing t he complexity it might 

15 be three or four targets. Her brain has to hold more 

16 information, but I ~qnt to do that incrementally. I don ' t waot 

17 to do that with her bra1n all ac Qnce. I s how gtadual 

19 improvement in the one complexity before I increase it to tbe 

19 ne.xt one. 

20 Her percentage wtll go do:qc after I increase it again. 

21 A9 the complexl.ty gets increased it is harder for her So sbe 

22 might go down again in accuracy, she might not get as many right 

23 out ot ten again 1 but that is going to start increas1ng as she 

24 does that again. 

25 So I continued doing chat throughout her, the program. 
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Okay. 

So, and then ·there is times where she needs, I note 

3 that she needed clinician assistance. 

4 

'5 

Q What does that mean? 

Meaning she needed the there ~s always someone 

6 sitting :t'ight next. to her assuring she understands the 

88'7 

7 instructions. And she might ask f <;>r assistance. can you help 

e rtte "~>lith this one, can you help me with this one. I v1ant kno\•J 

9 when that happens because if her accuracy went up but i t was 

10 because she had assistance I am not going to inc rease her 

l l con\plexity y .et. I am going to make 'her do that independently 

12 first and then Lncr eas e the complexity. 

13 So , and l ike I said berore, there is different l evels 

14 of reha'b , She l'le'!er got out of that modera·te level of rehab. 

15 She went from the basic towards the moderate, but she never got. 

l.6 to the complex leve·l ot rehab . 

1 7 

18. 

Q 

A 

Okay. Please continue 

So that was the memory domain . Then in executive 

!1. 9 functioning she started in 2015 at the 55th percentile slow 

20 processing speed.. Then she went to in November again I sped it 

2 1 Up and the accuracy went back dol'm but it vlas sped up a li ttl e 

22 bit. 

23 So she didn't have one second, she didn' t have two or 

:24, three ; now she had the one second to answe.r the question. I am 

25 forcing 11er brain to speed up in terms of her reaction time, her 
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1 processing speed. 

2 So her accuracy went down to the 46th percentile, but 

3 then it started going up to the 55th percentile in the new speed 

4 I gave her. That was in the executive functioning domain. 

5 Executive functioning is what I talked about before in 

6 terms of response inhibition, problem solving, abstract 

7 reasoning ability where she has to fill in certain areas where 

8 you fill in the patterns , complete the pattern. So those are 

9 the kind of exercises in executive function. Problem solving . 

10 Then her attention and concentration another domain. 

11 She was at the 38th percentile i n March of 2015 and went up to 

12 the 60th percentile in August of 2015. So it was a nice, steady 

13 improveme~t overall 

14 This is what it showed in all the domains that we were 

15 testing her in. 

16 Q And can you tell us when you, by when did you feel it 

17 had plateaued? 

18 

19 

20 

A 

Q 

A 

Again, is that I go domain by domain. In general -­

Or continue with going domain by domain. 

The reason I do that is because each, the brain 

21 responds to each of the domains differently. I let the brain do 

22 its own healing process. 

23 Verbal functioning, same thing. She went from January 

24 2015 to the 48th percentile and then I had increased the 

25 complexity. Went down to the 2 0th percentile which was a 
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1 significant -- because I increased the complexity after she got 

2 up to the 55th and then she slowly got back up to the 58th again 

3 in that new level of complexity. I showed a nice improvement 

4 again. 

5 Again back to what the improvement shows we were 

6 talking before in terms of the testing. When I gave her the 

7 effort testing she got 15 out of 15, a hundred percent. A 

8 patient that is not trying is not going to improve. So they are 

9 not going to show improvement in treatment, they are not going 

10 to keep getting better in treatment. That is another indication 

11 in terms of when you treat someone you can observe that within 

12 two years of treatment. 

13 Q Is there a significance as far as the fact that you as 

14 the neuropsychologist are seeing someone over multiple times 

15 versus if you were to see someone on just one occasion? 

16 A Sure, ev eryone has -- everyone has a bad day. In terms 

17 of when we all t ake tests there could be a day where we know t he 

18 information, you go in and you just don't do well on that day. 

19 When you see someone one time you have this much information on 

20 that person . When you see someone over two years you could 

2 1 really g~t a good idea of what is going on with the patient, 

22 continually assess the patient, adjust the treatment plan and 

23 work on that patient to get them as best as they can get . 

24 

25 

Q 

A 

Please continue 

So, in terms of treatment I j ust wanted t o bring that 
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1 in about the progress . She made nice gradual progress but she 

2 does have permanent cognitive deficits that Dr . Brown and I 

3 determined after she started to plateau. 

4 

5 

6 

7 

8 

9 

Q 

A 

Q 

A 

Q 

A 

Okay. Did you at some point do a reevaluation? 

Yes, in November of 2016 . 

Okay. 

She was reevaluated. 

What do you mean, what is a reevaluation? 

Well, so every time she comes in I assess, we assess 

10 her. That is part of what it is . We see how she is improving. 

11 We adjust the treatment plan . If we need to work a little bit 

12 more of this area of memory we will switch it for the next time. 

13 If we have to work more on auditory attention, visual attention, 

14 we will switch it to the next form of treatment. But the 

15 reassessment or the reevaluation is that computerized testing 

16 That first day she came in I told you she did the 

17 Russian version of the testing. We redid that in November of 

18 2016. Again that is formed with her peers in her education. 

19 What was interesting to also see with her is that her spacial 

20 skills, if you remember I said they were intact in the 

21 beginning. In November of 2016 they are still intact. 

22 So a patient that is not trying doesn ' t know what to do 

23 well in and not to do well in . They have areas of preservation 

24 which she showed over two areas of testing and areas of 

25 weaknesses . 
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l Q They don • t know what domain you are going t:o vrhile you 

2 are giving the test? 

A Correct, correct. They don't know. She wouldn't know 

4 a year after, a year later wow I did good in the spacial skills 

5 the fir·st time . I know tbis test spacial skills, I will do 

6 good . 

7 The type of tests 1.;e give, just like the effort 

8 testing, it looks like a memory test. So she thinks it is a 

9 memory test. There is no way for her to tell what the test is 

10 testing until it scores it up and puts it into the profile 

11 

1"2 

Q 

A 

lvhat did you find in November of ' 16? 

I found that she still had significant memory deficits 

13 which I knew from the treatment because again she never reached, 

14 she never got out of the moderate level and she still had 

15 s i gnificant attention and executi\re functioning problems and 

16 word finding. 

17 So the areas that she had come into our treatment 

18 complaining about and having those problems she made gradual 

19 improvement in trea·tment, but sti"ll had significant deficits on 

20 the evaluation. 

21 Q Now you indicated earlier a moment ago that at the time 

22 o£ t .hat testing she presented with permanent cognitive deficits? 

23 

24 

A 

Q 

Correct. 

First of all, could you tell us what those permanent 

25 cognitive deficits are? 
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1 A Yes, memory. So learning and memory. Learning new 

2 information. So when you have a head injury or concussion or 

3 brain injury the memory that you have trouble with is the new 

4 information, new learning. So it is not the old stuff , it is 

5 not referring stuff from years ago and you could have trouble 

6 with some of that . What the main memory problems are is 

892 

7 learning new information on a daily basis. Remembering what you 

8 did that day. You might forget what you did that day, what did 

9 I eat for lunch, those kind of things. That is just an example . 

10 Attention and concentration, focusing. She has trouble 

11 sustaining focus, keeping her focus on anything . She will look 

12 at something and just zone out. You could see it even during 

13 the treatment sessions she just zones out . You are looking at 

14 the computer screen but she is not processing the information. 

15 A lot of times she requires cuing . 

16 

17 

Q 

A 

She requires? 

Cuing. You have to go back to her kind of say what are 

18 you working on, exercise, get her back. She kind of gets out o f 

19 it. Again all of us have that. What I am saying people say 

20 okay, I get like that every now and then . This happens all the 

21 time to her. 

22 So she, I mean this is , in the area, this might happen 

23 a couple of times or this might happen during the day maybe one 

24 time you might dose off for a second, but this happens to 

25 someone with brain injury and concussions this happens all the 
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1 time. And it interferes with their ability to process 

2 information because if you can't attend to it you can ' t get it 

3 in. It never got in to begin with. 

4 Q Doctor, do you have an opinion within a reasonable 

5 degree of medical certainty as to whether those permanent 

6 cognitive deficits are causally related to the motor vehicle of 

7 1/23/12? 

8 

9 

10 

11 

12 

13 

14 

A 

A 

Q 

A 

Q 

Yes. 

MS . AVILA: Objection. 

THE COURT: You may answer 

Yes , I do. 

And what is your opinion? 

That it is causally related. 

And, Doctor, can you explain to us in some manner how 

15 this would impact Alla Myndar on a daily basis? 

16 

17 

18 A 

MS. AVILA: Objection. 

THE COURT: You may answer. 

Just in every day, things we take for granted, we get 

19 up, we pick out our clothes , we plan our day. We can•t do that 

2 0 She has trouble planning. She has trouble organizing . 

21 If you have her write something down she forgets she 

22 wrote it down. Things we do to help us plan she can't even 

23 remember that she even wrote it down to begin with. She has her 

24 husband to help her a lot because she wouldn't be, even to come 

25 to our appointments . Her husband has to remind her and write 
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1 down everything for her . So, she is -- are just things that we 

2 get up in the morning and get ready and leave the house, and 

3 that might take an hour for us to get ready, it would be half 

4 the day would be gone and she would be sitting there and going 

5 what am I doing. That kind of thing. In terms of just her 

6 every day . 

7 Q Do you have an opinion within a reasonable degree of 

8 medical certainty as to whether she will need that maintenance 

9 therapy going into the future? 

10 A Yes . I do believe she would need the maintenance 

11 therapy but it would constantly be tapered down. For example, 

12 if I have her ones a week now it would be go to once every other 

13 week, once a month, once every two months until we felt she was 

14 employing those strategies independently. So it is hard to 

15 determine now exactly how that course would take, but, yes , it 

16 would continuously be tapered down. And the goal is to 

17 eventually have her to be able to employ those strategies 

18 Q And those sessions, what would be the cost of each one 

19 of those sessions? 

20 

21 

22 

Q 

A 

Two-and-- a - half-hour sessions is 469 _ 

And a two-hour session? 

It goes by units so it would go based on that . The 

23 billing, I can probably figure it out but a ·two-and-a-half-hour 

24 session is 469 . 

25 MR . SCHWITZER: I have nothing further . 
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1 THE COURT: You may cross-examine . 

2 CROSS EXAMINATION BY 

3 MS. AVILA: 

4 

5 

6 

7 

8 

9 

Q 

A 

Q 

A 

Q 

A 

Good afternoon 1 Doctor. 

Yes . 

You are not a medical doctor , correct? 

Correct. 

And you are being paid how much to testify here today? 

Six thousand to testify, but also all of my preparation 

10 I did up to this point with medical review. 

11 

12 

13 

Q 

A 

Q 

So, that six thousand included all of that preparation? 

Correct . 

And when you are referring to medical revie w, what are 

14 you referring to? 

15 A Going through all the Lutheran medical records, Doctor 

16 Gerling ' s, Dr. Koyen's records, neuro imaging scans, all of our 

17 records and putting that all t ogether and looking at all her 

18 treatment . 

19 

20 

21 day . 

2 2 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

When did you first obtain the records from Gerling? 

Dr. Gerling we had on the day we saw her, t he first 

First day of January 2015? 

Correct . 

She brought them with her? 

My office got them, they were there for me and Dr 



1 Brown. 

2 

3 

Q 

A 
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Who sent them to you? 

I wouldn 1 t be able to tell you that That is the 

4 medical records department , I wouldn 1 t know that. 

896 

5 

6 

7 

8 

Q 

A 

Q 

A 

You said that she was referred by an attorney, correct? 

Correct. 

That was from Mr . Schwitzer 1 s office, correct? 

My office would know the attorney. It has been a 

9 couple of years now. I wouldn 1 t know the attorney, but I didn ' t 

10 have a doctor 1 s name up here and that is how I knew it was an 

11 attorney . 

12 Q When a patient comes do you indicate anything on -- do 

13 you actually f ill out a bill for them or invoice to indicate 

14 that they are there? 

15 

16 

17 

A 

Q 

A 

I don 1 t do any of that. My office does though. 

How many times have you personally seen her? 

I am in the office every day so in terms of personally 

1 8 seen her, I am the one that did the first testing, I did the 

19 reevaluation when she was reevaluated and I see her when she 

20 comes in on the computer. I walk around to all the patients. 

21 There is more than one patient at the office at a time, they are 

22 all in their own computer station. 

23 Q How many times have you performed any type of 

24 evaluation on Miss Myndar? 

25 A Just the first one a nd one in November of 2016 and I am 
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1 responsible for all her computer treatment . 

2 Q Okay. When you say you are responsible for all her 

3 computer treatment , you are not the one who sets her up on the 

4 computer , correct? 

5 A I am the one that implements the treatment plan and my 

6 assistant sets her up on the computer. 

7 Q By the way, let me just go back a little bit. When you 

8 first met Miss Myndar in January of 2015 you gave her a 

9 questionnaire? 

10 

11 

A 

Q 

Yes. 

You and Dr . Brown were together when you gave her this 

12 questionnaire? 

13 

14 

A 

Q 

Yes . 

When Miss Myndar came, did she come alone or with 

15 someone else? 

16 A I wou ldn ' t let me see if I could see in our notes. 

17 That I wouldn't be able to tell you based on my notes or Dr. 

18 Brown's notes if she was with someone at the time . 

19 

20 

Q 

A 

Who did the translation? 

we have three Russian translators in our office so one 

21 of those three did your clinical interview translations 

22 

23 

24 

Q 

A 

Q 

No indication on which one it was? 

No. I can tell you all three names . 

The questionnaire you said you gave to Miss Myndar, you 

25 knew she was Russian speaking when she came in, correct? 



1 

2 

A 

Q 
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Correct . 

The questionnaire you gave to her was actually in 

3 English though, correct? 

Correct, with a Russian translator. 

Why dictn •t you have a questionnaire in Russian? 

We don't have a Russian questionnaire. 

898 

4 

5 

6 

7 

A 

Q 

A 

Q You gave her the questionnaire, the Russian translator 

8 was sitting next to her, is that correct? 

9 

10 

A 

Q 

Correct . 

And then they translated from English to Russian the 

11 nine items on the questionnaire? 

12 

13 

A 

Q 

She was too confused to do it . 

She was confused with the Russian translator asking 

14 what her name was? 

15 A With her date of birth and her place of birth she wrote 

1 6 a date of birth which wasn't even her date of birth. 

17 Q And with Miss Myndar being that confused that she 

18 didn't even know her date of birth and could not even 

19 communicate with the Russian translator you didn ' t send her to a 

2 0 hospital? 

21 A No, no, no . She communicated perfectly fine during the 

22 interview with Dr. Brown. She couldn't fill out the intake 

23 because she didn•t -- when we got to date of birth and Dr . Brown 

24 and I both saw she put a date that wasn't her date of birth in 

25 there we said instead of having her do that i ndependently which 
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1 happens, which does happen, we actually decided to bring her 

2 into the office and ask her those questions ourselves so we can 

3 clinically assess what was going on. 

4 Q I thought you said there was a Russian translator with 

5 her trans lating the questionnaire . 

6 

7 

A 

Q 

Absolutely, they came in with us to the office 

What is the difference between the Russian translator 

8 and you actually asking her the questions through the 

9 translator? 

10 A Because Dr . Brown and I -- because the Russian 

11 translat o r , we are not there sitting with the Russian 

1 2 translato r. Dr. Brown and I can ' t assess . 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

Do you speak Russian? 

I don 1 t, that is why we have a translator . 

Does Dr. Brown? 

No , that is why we have a translator. 

You couldn•t rely upon the translator to do the work 

18 independently and ask the questions by virtue of the 

19 questionnaire and translating properly but you could rely when 

20 she was wi t h you? 

21 A Dr. Brown and I asked her the questions . We didn•t 

22 have her fill it out. The problem was filling it out in the 

23 sheet, she was putting t he answers in the wrong box. When you 

24 asked her the questions she was able to respond accurately. 

25 Q Did you ask the Russian translator to indicate on the 
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1 box which box? 

2 A We stopped the questionnaire altogether. As soon as 

3 she was having difficulty I am not going to put her through all 

4 of that and the clinical interview Dr. Brown and I are not 

5 going to put someone through that. If she was having difficulty 

6 we are going to get the same information. We decided to stop 

7 the questionnaire altogether . She got through after half the 

8 first page, there were two mistakes. I didn't want her to go on 

9 any more without Dr. Brown and I assessing what was going on. 

10 We brought her in the office with the Russian 

11 translator because Dr. Brown and I don't speak Russian and we 

12 asked through the Russian translator those questions during the 

13 interview. No one filled out the questionnaire. It was never 

14 filled out 

15 Q So, whe n she was having the conversation with you and 

16 Dr. Brown when you had the translator present she was able to 

17 answer your questions? 

18 

19 

20 

21 

A 

Q 

A 

Q 

Correct. 

Okay. No difficulty with that , correct? 

Correct. 

And no difficulty in providing you with the history 

22 about what happened to her during the accident, correct? 

23 

24 

25 

A 

Q 

A 

She gave us a history which I told you before. 

That is right, okay. No difficulty, correct? 

I wouldn ' t say there was no difficulty, she had memory 
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1 problems and concentration problems but Dr. Brown and I cue 

2 patients. We know how to ask questions, what happened to you on 

3 the day of this, what were you doing, did you get hit, I got hit 

4 by a bus . 

5 

6 

Q Did she say a bus or a mirror? 

THE COURT: There was an interruption. 

7 So she was able to tell us she got hit by a bus 

8 Does that complete your answer . 

9 

10 

11 

12 

13 

Q 

A 

Q 

14 the bus? 

15 

16 what? 

17 

18 

19 

20 

21 

22 

23 

THE WITNESS: Correct , yes. 

THE COURT: Next question. 

Did see say a bus or the mirror of a bus? 

The bus . 

Did you ever come to learn that that was a mirror of 

THE COURT: Excuse me, did you ever come to learn 

MS . AVILA: That it was the mirror . 

THE COURT: Mr. Schwitzer, are you hearing? 

MR. SCHWITZER: Objection. 

THE COURT: Any time you feel like it _ 

MR . SCHWITZER: Objection. 

I am trying to get us through this . 

THE COURT: Sustained because she was hit. They 

24 are responsible, that is in the past, we are not retrying 

25 it, we are here about injury and damages . 
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2 

3 

Q 

... 
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Pledse continue. 

What is a Glasgow Coma Scale? 

The Glasgow Coma Scale is what the hosp~tale do whee 

4 you f irst get to the boapltal. Wnat that is is to assess your 

5 ability are you alert and awake - That i s in making sure you are 

6 not comatosed. She did per!ect: on !:llat: 

7 perfect on that: . 

lUld she would do 

a Anybody that is talking to the doccors, is awake, has 

9 their eyes open, is alert, can respond to stimuli would get a 15 

10 out of 15 on that. 

ll 

12 

13 

She was 15 out of lS, perfect score, r~ght7 

She fJhcmld unless you have some t:.ype of coma going on. 

TKE COURT: E~tcuse me a moment. You were asked was 

14 that a perfect aco:e, right? 

lS 

16 

THE WITNESS: Yes, it was . 

THE COURT: So i f the answer is yes the answer is 

17 finished when you say the word yes , right? 

18 

19 

THB WITNESS : Ok ay, yeah . 

THE COURT: Wbeo you say it should be a perfect 

20 score you are giving an opinion that no one asked for . You 

21 see the dlfferecce? 

22 

23 

24 

25 0 

THE WITNESS: T see, 

THE COURT: Excellen~ 

Plea.se continue 

You sa~d earlier on your direct examination lhac you 
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l determined that she had a concussion based in part Dr Koyen ' s 

2 record. Is that correct? 

3 A Partially that I read in Dr . Koyen's records , Lutheran 

4 medical records and I had doctor Gerling's records, but the two 

5 I focused on was the Lutheran records and the Koyen records for 

6 that, yes 

7 Q Dr . Gerling didn ' t see her until a couple of years 

8 after the accident, correct? 

9 A Dr . Gerling, I have records from Dr Gerling , let me 

10 tell you when he first saw her . 

11 The procedure was in 2014, if that is what you are 

12 asking, the surgery. 

Q No, I am asking 

A When she first saw Dr . Gerling . I will have to give 

you the answer to that because - -

Well, in my initial evaluation she was seeing him. 

she saw him in 2012 -- I mean in 2014 which was 2015, yes . 

13 

14 

15 

16 

17 

18 saw him in 2014 which I saw him her in I saw her in 2015 

19 THE COURT: Stop. The question is when did she 

20 first see doctor . 

MS. AVILA: Gerling . 

THE COURT: Right . Do you know that? 

So 

She 

21 

22 

23 THE WITNESS: I guess it is 2014. I don' t know a 

24 hundred percent, no . 

25 THE COURT: Stop, stop, stop, stop . We don ' t want 
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you to guess about anything. 

THE WITNESS: Okay. 

THE COURT: So unless you actually know you say I 

don ' t know. If you say I have records, you can look at 

1 

2 

3 

4 

5 

6 

7 

8 

records I suppose. But nobody is guessing up here. Okay? 

THE WITNESS: Yeah, I am not sure when she first 

saw Dr . Gerling 

Q Okay. You said in part you relied upon Dr . Koyen and 

9 you relied upon Dr. Koyen's records because you said that she 

10 had complained to him that she was nauseous and vomiting , 

11 correct? 

1 2 

13 

14 

15 

A 

Q 

A 

Q 

She was nauseous , I did say that, yes . 

She was vomiting, yes? 

I said that , yes . I said she was vomiting before 

Tell me where in Dr. Koyen ' s records does it indicate 

16 that Miss Myndar ever vomited? 

17 A Give me just a moment, okay. Chief complaints, 

18 headaches, dizziness -- chief complaints for Dr. Koyen is 

19 headaches, dizziness , nausea, neck pains , l ow back pain left , 

20 shoulder pains and left ankle pains. 

21 Q There is no indication in that record that she has 

22 vomited or complaints of vomiting, correct? 

23 

24 

25 

A 

Q 

A 

Not in this record, but she has vomited, yes 

When did she vomit? 

I have it in -- I read it in one of the records and I 
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1 would have to look through the records right now to find it. 

2 

3 

4 

Q 

A 

Q 

Okay. 

Would you like me to do that? 

No. Tell me where in the Lutheran record does it 

5 indicate she vomited after this accident. 

6 

7 

A 

Q 

I didn't hear what you said. 

Tell me where in the Lutheran emergency room record 

8 does it indicate where she vomited after this incident. 

905 

9 A I didn't say Lutheran, I said in all my records I read 

10 it . 

11 

12 

13 

Q 

A 

Q 

Maybe you can look back and let me know . 

That is what I said I was going to do. 

I don't want to waste the jurors 1 time with you having 

14 to look back at those records. 

15 

16 

A It is in here though, I could find it 

THE COURT: What I would like you both to do is I 

17 can only hear one voice at a time so I am hearing 

18 interruptions of questions with answers and I am hearing 

19 answers while she is questioning. The two of you have to 

20 slow down so that you are not speaking at the same time. 

21 And as I said before if you answer only the 

22 question asked you will leave the stand a lot sooner . 

23 So do you want her to look? You don •t? You want 

24 to save time? 

25 MS . AVILA: I would like to save time. 
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1 Q Just .for clarification purposes. the emergency room 

2 records at Lutheran Hospi tal do not indicate that she vomited at 

3 all --

4 MR SCHWITZER: Your Honor, my objection is to the 

5 form of the question. The records speak for themselves 

6 The records I don • t evao 1tno~1 if they a r e in evidence yet 

7 THE COIJRT: You a re objecting to not knowing 

a •Thether they a re in evl tlence yet? 

9 MR. SCHWITZER: :r am objec t ing to the for111 o f the 

10 questiorr. 

ll 

12 

13 

14 

15 

16 A 

17 Lutheran 

Hl Q 

TJffi COURT : All nght 

Do you have them. 

THE WITNESS: 1 have all tbe records her e 

THE COURT: You may answer 

overruled. 

Your question was you •11ant me to look tor it' The 

I'Ciy question to you ia the LuJ:heran emergency room 

19 records do not indicate that Miss l>fynda:r- vomited at all a fter 

20 thi.s incident , correct? 

21 1 would have to l ook f or it 1 tol d you I ~ad ~hat 

22 somewhere and i t is in one of the recoras. I am not saying it 

23 i s in the Lut heran, it could be in a different docto~s . but sbe 

24 did vomit. 

25 Q You don ' t know when? 
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I don•c know when 

You don•c know where? 

r don't know where. 

You don' t know wbere you read this? 

~ don•c kno~ where I rea~ ~~- I~ ~s in ~he ~ecords 

Somewhere? 

In my folder somewher e 

The bracelet t hat you said you recommended to Miso 

whac .kind o f b racelet is that? 

Well, there 1& a lot of aifferent types. You could 

:i.t is just --

907 

12 THE COURT: Excuse me, are you asking whac types Cia 

13 they come i n or are you asking what type does the plaintiff 

14 have? 

15 

16 

MS . AVILA; What type d id you recommend. 

.t didn't recomme~1d a epecific time. r said there 1a 

17 ~acele ts out there. 

18 THE COORT: So t.he answer is I didn't recommend a 

19 particular cype and then you scop -

JO Pleaae continue. 

21 0 Do you sell these l:!racelets at the Center For 

22 Cognition? 

23 

24 

A 

Q 

We do not, no. 

And did you refer Miss Myndar to a particula r website 

25 or fadUt:.y that sells the se bracelets? 
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1 A No 

2 Q Did you e ver see ctte b racelet t:hat :;~he has? 

3 A Yeah. I saw her wear ic ac the place, but agai n I can ' t. 

4 remember exa ctly '"'hat it look:s like . 

5 ·rHE COORT: so the answer i,a yes 1 saw i t 

6 Next. 

7 Q So you don • t knot~ "'hat this bracel,et. actually does< 

8 A Beside have an address £or her, r know i t has an 

9 address . s o she could see her a ddress like I told you, it is on 

10 ber person. 

11 Q Okay. So you were recommenoiog a bracelet t::hat wou ld 

12 show her address i n ca se she forgot where he r a ddress was? 

13 

1.4 

15 

16 

1 7 

18 

19 

20 

21 

22 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

23 down . 

24 Q 

So it is al ;qays oo her pe rson. yes. 

She looks a nd say oh, thi s J.S wbe:re :. l ive? 

correct. 

It doean • t t ell you how t o get there? 

No, ic ia just wri t ten. 

This 1s my address , okay , if I lose my space okay? 

Correct . 

It will not tell me what s ubway 1 have t o take home? 

It 1a not a digital LbL, g . 

'l'HE COURT: You a r e speeding up again. Slow i t 

7~ doesn ' t t ell you wbat bua to tar~ t o get to thaL 

25 address, does it? 
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A 

Q 
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No . 

Now, each time Miss Myndar came to your Center For 

3 Cognition you said that she would go on a computer screen, 

4 correct? 

5 

6 

7 

A 

Q 

A 

Correct . 

And that computer screen would show different games? 

No, they are not games, they are exercises for the 

909 

8 brain. Like I talked about before, how physical therapy works 

9 on your arm or your leg, we work on different areas of the 

10 brain. We work on the frontal area, which is executive 

11 function; temporal area, which is memory. So all different 

12 areas of cognition depending on the areas that were damaged we 

13 work on . 

14 Q Okay. Now you said that there is an assistant there at 

15 some point during this process? 

16 

17 

18 

19 

A 

Q 

A 

Q 

Always . 

What are they watching , the computer? 

They are sitting right next to her on the computer . 

Does this -- let ' s see, the assistant, you have an 

20 assistant named Leanna Biya (phonetic)? 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Correct. 

And then there is Melissa Sarmiento? 

Correct. 

Does Melissa speak Russian? 

No, Melissa wrote the note up . 
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She is sitting with her? 

She is sitting partially with her . Leanna sat with 

3 her , and Melissa wrote the note up . 

4 

5 

6 

7 

8 

Q 

A 

Q 

A 

Q 

Melissa doesn ' t speak - ­

No . 

-- Russian? 

No . 

If Miss Myndar needs help or assistance o r anything 

9 Melissa can' t help her, correct? 

10 A No. I told you we have three Russian people in our 

11 office, we have Falvo, Stella and Leanna . 
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12 Q Where in any of the progress notes that you have does 

13 it indicate that there was anyone that is , any i nterpreter that 

14 is assisting Miss Myndar? 

15 

16 

A 

Q 

I don't understand the question . 

Where in your progress notes or the progress notes that 

17 are written by someone from your office does it indicate that 

18 there is a translator that is helping Miss Myndar? 

19 A 

20 note. 

21 

22 

23 

Q 

A 

Q 

24 correct? 

25 A 

It is called assistant at the top of each progre ss 

Assistant? 

That is where it s ays assistant . 

The assistant on June 18, 2015 is Melissa Sarmiento, 

She is the one that wrote the note , correct. 
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1 

2 

0 

A 

But Miss Sarmiento you t o ld me doesn't speak R~ssian? 

I cold you that Leanna >vas there io the session and 

3 Melissa wrote th.e note. So th~re is times where one o! t:he 

4 aeslstan~ leaves and the per son tr~t f1n1shes che session wr1tes 

5 ~le note. We have two other trans l a t:or s tha t are Russian. 

6 Pa lvo and Stella wil l help traoelate it if 1>be needs it 

7 0 What: type of progra.tn do you have for :4J.ss ~lyndar that 

8 i a in gus sian? 

10 Train 

The Lesting is in Russian, Th~ rehab we have Brain 

We have a bunch of different programs. That iG in 

11 English and that is why the assistant:. sics there and translates 

1 2 the prograt'tls , l:be i nstr u ction s. So the therapy, the cogni t i ve 

13 rehab or the exercises that we t alked about before are 

1~ u·ansl ated by the assistant . 

15 

16 

Okay. 

Tbe testing is done in h e r p rimary language. 

What ia Bral.n TraJ.n? 17 

18 

Q 

A 

0 

A Brain Train is t he cognit1ve rebabilitat1on t r eatment 

19 program, it is a rehab pr ogram. 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

11. 

Q 

A 

That is 

Correct. 

You h.!lve 

Correct. 

Read the 

Correct, 

1D ertgl1sh? 

to have a translator? 

inscruct1ons and t he in!ormation? 

a ll non-ve.t'bal , a ll non- "erbal exercises Tl1e 
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1 translator like ~eanna will sit next to her and translate the 

2 instructions and then say okay there is going to be different 

3 pictures shown up on the sc1:·een, try to remember those. And 

4 then she allow·s t>Tiss Myndar to go through the Brain Train 

5 program and answer her questions ana a pe,t·centage of accuracy 

6 .aomes· up on how many she gets ·right on that exercise . 

7 

8 

Q 

A 

!'/hat else is in .English? 

All of the exercises are neuro cog, everything i s in 
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9 English in terms of the rehab program. So we r equire , that is 

10 \.;hy \•le. require an assistant to sit next to her during the 

ll instructions. 

12-

13 

14 

THE COURT ; Stop. The ·rehab ~rogram is in Engli sh? 

THE WITNESS: The treatment program, correct . 

TilE COURT: The rehab program is in English, tha.t 

15 is your ans\~er . 

1 6 Next question .. 

17 Q Now, the you said that sometimes I>'liss Myndar would do a 

18 test that wa~ two hours long, sometimes she would do it i n three 

1.9 houre , correct? 

20 A Not a test , different exercises during the treatment 

21 program .. 

Q During the treat.n1ent program $he could be there for two 

23 hours or be there for three hours?· 

Typically not three . Two , two and a half We try two 

25 and a half to try to cut it off 
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l Q Now, in your center, do you have any special lighting 

2 or any glasses or anything for people if they are complai ning 

3 about lights? 

4 

5 

A 

Q 

We don't have special lighting, no . 

Miss Myndar let's see on most of the days she was there 

6 for either one and a half to two hours . correct? 

7 

8 

A 

Q 

Approximately. 

In your progress notes or in any of these progress 

9 notes that you have, about a hundred, have no indication that 

10 there is any complaints of difficulty with lighting, correct? 

11 A No, we don't put that in the progress note . That is 

12 all cognition we put on there. 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

Okay. And you are not a neurologist, correct? 

I am a neuropsychologist . 

Not a neurologist? 

Correct. 

You do not perform any type of neurological examination 

18 on the plaintiff , correct? 

19 

20 

21 

22 

A 

Q 

A 

Q 

I am not a neurologist . 

So, it is either yes or no 

I wouldn't perform something that I am not. 

Now, when you are referred you said usually you are 

23 refe r r ed patients through a neurologist, correct? 

24 

25 

A 

Q 

Yes . 

And in this case it is not what happened, you were 
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1 referred through an attorney, correct? 

2 

3 

A 

Q 

Correct 

And is it customary for your center to actually send 

4 the invoices to the attorney? 

A That is the administration department. I don ' t do 

anything with that . I do all the clinical work . I am the 

director of clinical services. 

Q Do you know how much you have actually billed? 

914 

5 

6 

7 

8 

9 A I saw the billing chart when I brought all of her bills 

10 

11 

with me , 

Q 

that was the first time you saw it 

When somebody comes to you for treatment or therapy you 

12 make money from that, don't you? 

13 A I don't make any money, no. Dr . Brown does, I don't 

14 make any money . 

15 

16 

1 7 

18 

19 

Q 

A 

Q 

A 

Q 

How do you get paid? 

I get a salary . 

The center gets money each time somebody comes? 

The center does , but not me personally. 

It is worth while for the center, the more somebody 

20 comes for visits the more money you make, correct? 

21 

22 Q 

THE COURT: I am sorry, could you repeat that? 

So, the more times somebody comes for therapy the more 

23 money the center makes, correct? 

24 

25 

MR. SCHWITZER: Objection. 

THE COURT: I don't understand that question. 
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1 Q You get paid or you send out an invoice each time 

2 somebody comes for therapy? 

3 THE COURT: I am sustaining it on two grounds, she 

4 doesn ' t do invoicing or b i lling . You are talking to the 

5 wrong person. 

6 

7 

8 

9 

10 

MS. AVILA: I don't have any further questions . 

MR. SCHWITZER: Nothing, Your Honor . 

THE COURT: You may step down . You are free to go . 

(Whereupon, the witness exited the witness stand. ) 

THE COURT: Do you have another witness for today, 

11 Mr - Schwitzer? 

12 

13 

14 break? 

15 

MR . SCHWITZER: Yes , I do, Your Honor. 

THE COURT: You folks ready to go, you need a 

We will take five minutes and bring you out. Keep 

16 an open mind. Form no judgments about the case. 

17 

18 

19 

2 0 

THE OFFICER: All rise. 

(Whereupon, the jury is exiting the courtroom.) 

(Whereupon, a short recess is taken. ) 

THE COURT: I have to have a conversation with 

21 counsel about what are the plans going forward. The jury i s 

22 interested, they want to know . I think they are a little 

23 tired. 

24 We are going to finish with plaintiff ' s husband 

25 today 
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1 THE COURT: Have a good evening. You may follow 

2 Mrs. Shepard . 

3 (Whereupon, the jury is exiting the courtroom.) 

4 (Whereupon, the trial is adjourned to January 19 , 

5 2017 at 10 :00 a. m.) 
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