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DIRECT - DR. BUSICHIO - PLAINTIFF 848

MR. SCHWITZER: I don't have any objection with you
taking a picture of the exhibit.

THE COURT: I will tell the jury I gave you the
equipment back and took photos of it. That is what I will
do. At some point you will arrange for a photograph to be
taken and you will take the exhibit

All right. We are ready.

THE OFFICER: All rise.

(Whereupon, the jury is entering the courtroom.)

THE COURT: Everyone be seated.

Mr. Schwitzer, call your next witness.

MR. SCHWITZER: Thank you, Your Honor. At this
time the plaintiff calls Dr. Kim Busichio to the stand.

{(Whereupon, the witness took the witness stand.)

{(Whereupon, the witness was sworn in by the clerk
of the court.)

THE CLERK: You may be seated.

State your name and address for the record.

THE WITNESS: Kim, my last name is Busichio,
B-U-8-I-C-H-T-0, 952 Fifth Avenue, Suite 5B, New York, New
York 10075.

THE COURT: Good afternoon.

THE WITNESS: Hi, how are you.

THE COURT: There is two lawyers here. The one

standing, the one who is sitting down by the table. They
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DIRECT - DR. BUSICHIC - PLAINTIFF 849

will get a chance to ask you some questions.

What I want you to do is let the attorney finish
the guestion before you start answering so you don't wind up
talking at the same time.

THE WITNESS: Okay.

THE COURT: Speak loud enough so you can be heard
in the back ¢f the courtroom. If the lawyer who is sitting
down all of a sudden stands up, it is because they are going
to say objection. When you see that happen, just stop, look
to me and I will let you know whether you should answer the
question that is pending.

THE WITNESS: Okay.

THE COURT: You may inguire.

DIRECT EXAMINATION BY

MR. SCHWITZER:

Q Doctor, how do you pronounce your last name?
A Busichio.
0 Busichio. I might just stick with doctor.

Could you gives your education from college forward?

A Sure, so I graduated college in 1998 from Seton Hall

University. I graduated with phycology honors. I went on to do
my masters at Fairleigh Dickinson University at Teaneck, New
Jersey in phycology. I then went on to do my clinical

psychology, PHD at Fairleigh Dickinscon University.

o) What is that?
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DIRECT - DR. BUSICHIO - PLAINTIFF 850

a Clinical phycology is phycology looking at someone's
phycology in terms of their emotions, their anxiety, depressiomn,
PTSD you have heard of, so emotions. And rehabbing those
emotions. BSo deing therapy, psychotherapy on those emotions

So that I got my PHD in. Throughout my training as a
clinical psychologist I did all of my research and my
internships in neuropsychelogy and that is a separate branch of
phycology and that is all cognition. So memory, attentien,
processing speed, spacial skills, verbal functioning. And that
is all to do with brain trauma and injuries, cognition,
cognitive deficits related to an injury, a brain injury or
concussion. And I did all of my research and internships, I did
my first at Rusk NYU Rehabilitation in 2004. I did a year of
inpatient and outpatient.

Q Explain what you did during that year at NYU Rusk?

A As an intern of neuropsychology what we do is we
assess. What I mean by that when someone has a brain injury or

coricussion they have, they may have cognitive deficits related

to that.

0 What are cognitive deficits, can you define for us
please?

A Memory problems, focusing, concentration, processing,

things take slower to process, word finding, can't find words
for things when you knew what you want to say but can't get the

word out. Facial skills like perception, balance problems
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related to a concussion, motor skills. So these are all
cognitive areas that can be effected because of a head injury

and a concussion.

THE COURT: You were telling us what you were doing
for that year. Did you finish that?

THE WITNESS: Yeah. What I did was I did
neuropsychological assessments. I agsessed a patient that
came in to determine if a patient had cognitive deficits,
memory problems, attention problems related to a concussion
and if so I treated them. So I did rehabilitation.

So just like in physical therapy when we rehab our
arm or leg, we rehab the brain to make our attention better,
our memory better, processing speed faster. 8o I did that
for a year at NYU, at Rusk Rehabilitation Institute of
Medicine.

And then I went to do a two-year post doctoral
residency. After my PHD I did a two-year post-op residency
at JFK in Edison, New Jersey which is a head injury center.
I did a year of inpatient and a year of outpatient strict
rehab assessment for brain injury patients and concussions

So that was up until 2006.

Q Now, your clinical phycology at Fairleigh Dickinson

University, how long did that last?

A So --

THE COURT: You mean how long did it take?
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A Yes
) Can you tell us what that is?
MS. AVILA: Objection.
THE COURT: Sustained.
Q Okay. And please continue as to what you did next.
A So we conducted a clinical interview. Before we do

anything we want to know from Miss Myndar what problems she is
having. She was referred to our office with obviously
complaints of memory and attention but we want to get a complete
history of what she is experiencing since the accident.

Q Okay. And what did the history indicate?

A That on 1/23/2012 she told us exactly what happened in
the accident. She was struck, a pedestrian struck by a bus.
Hit her head, lost consciousness. Could not remember anything.
The ambulance arrived. She was taken to Lutheran Medical Center
where they did a CT scan of the brain.

Typically they do a CT scan of the brain in the
hospital when there is a concern for internal bleeding and to
make sure there is no life threatening situation. That is why
they do a CT scan of the brain in the hospital when you hit your
head.

Q Okay.
A And she was discharged after being at the hospital
And the symptoms that persisted were headaches, dizziness,

nausea, vomiting. These are all concussive like symptoms
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related to a head injury.

And then the other gymptoms that we, that we are there
to test is the cognitive problems, the attention, the memory.
She reported a lot of problems with attention and memory. She
forgets conversations, she forgets appointments, she forgets
where she places things. She has to read material over again.
She gets confused. She zones out. She will be in conversation
with someone and then completely not even hear what they are
gaying. Then she can't appropriately respond. So all, all of
these type of symptoms we got in our first interview with her
before we did the testing.

Q Okay. And did you note anything as far as any type of
physical conditions on that day?

A Well, she has, beside the head injury she had multiple
bodily injuries. Again that is not our speciality but I have
records from the doctors that were treating her for the bodily
injuries. I had Dr. Gerling's records, Dr. Koyen's records and
Lutheran's medical records.

Q Okay. What did you note?

A That she had bodily pain, numbness and weakness in her
legs, left hand, balance problems, sleep disturbance, headaches.
Those are all of the physical symptoms that she was experiencing
besides the cognitive.

Q Okay. And did you have any other records?

A At the time I did the evaluation, I had Dr Gerling's,
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Dr. Koyen's and the Lutheran. I have since gotten Dr. Mesh's
report so I was able to also look at that since she has been in
treatment.

Q Okay. ©Now, Dr EKoyen, I want you to assume that, Dr
Koyen seems a long time ago, but Dr. Koyen came to this court
and testified.

A Okay.

Q You were not provided with any copy of Dr Koyen's
testimony, correct?

A No.

Q And T want you to assume that Dr. Xoyen saw her on the
date of the accident.

A Okay.

Q That she came to his office because she was vomiting
and that on the first date that she saw him that he indicated
that she was withdrawn and couldn't remember words.

Do you have an opinion as a neuropsychologist as to
whether any of those signs and symptoms were related to any type
of cognitive issues?

MS. AVILA: OQbjection.
THE COURT: Sustained.

Q Doctor, in forming your diagnosgsis and treatment of Alla
Myndar, did you utilize the findings of Dr. Koyen?

A Yes.

Q And can you tell us how and in what manner?




10

11

12

13

14

15

16

17

13

19

20

21

22

23

24

25

DIRECT - DR. BUSICHIO - PLAINTIFF 862

A Sure, accesgssed the head injury that she was
experiencing, the headaches, the nausea, the vomiting. So those
are all symptoms that happened directly right after the
accident, which is very consistent when you have head trauma,
concussion, to gradually start experiencing these symptoms.

She experienced them right away in terms of the nausea,
the vomiting and the headaches, so that was very significant to
me

Q Why?

A Because that, those are typical symptoms of brain

injury and concussiorn.

Q And please continue on your evaluation.

A So then what Dr. Brown and I did about the evaluation?
o Yes.

A So then we asked her her cognitive symptoms which she

talked about, the memory, the attention problemg. And she did
also tell us at that time is that she had trouble findings
words, Russian words because that is her primary language. She
had trouble finding words in Russian.

Q What do you mean trouble finding words, can you give me
an example?

A For example, when a patient has a brain injury what
happens is the words are there, they might be in conversation
with someone and they want to say something, they know what they

want to say, it is on the tip of the tongue phenomenon. You
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can't get the word out.

A lot of times people will withdraw because they don't
want to say something that they didn't mean so they will stop
talking, and to someone else they don't understand why they are
stopping to talk but they don't want to say something
inappropriate, but at the same time they might think of that
word when the conversation already past. At that time they
wouldn't say a minute ago we were talking about this, I meant to
say this. So it is a tip of the tongue where you know what you
want to say, just can't seem to get the word out.

Q Please continue.

A And so what we did was we got the history from her in
terms of her past history. She was from Ukraine. She came four
yearg prior to the United States. She was an honor student in
college in the Ukraine. And her primary language was Russian.

So we did the testing in Russian, that is what we do,
we test the patient in their primary language.

Q Okay. Is there some significance to testing someone in
their primary language versus using a translator?

A Yeah, it is ideal to test in your native language
because all the words, there is a lot of words, I am asking you
to look at a picture and tell me what that picture is. Every
different language -- if you have a translator there they will
tell you okay that is that picture. By the time you get through

the translation you might have forgotten what the picture was.
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Just in that moment.

Or, for example, if I am, if my primary language is
Spanish, I don't want to be tested in English because Spanish is
what I grew up in the home talking, there is words in Spanish
that I know where if somecone translated for me it might be lost
in translation, the meaning of that word.

So it 1s ideal to test in someone's primary language.
You don't want to lose anything in translation in terms of
cognitive performance. I want to determine does she have memory
problems or attention problems. I don't want that to be
interfered with is there a translation issue going on here I
want to know exactly what her performance and memory and
attention is, not did she get distracted by the translator.

Just by talking to her she might have forgotten what
she saw, is that a memory problem or just a distraction problem
from the translator. O©Of course I want to, if I can I want to do
the primary language.

0 Okay. Please continue as to what you tested.

A So we tested all the different domains. As I spoke
about before memory, executive functioning, attention, spacial
skills, verbal functions, processing speed and motor skills and
a number of different tests we give to do that.

And after testing her in different -- she is on the
computer. The computer is in Rugsian, so all the instructions

are in Russian, everything that comes up in Russian, so there is
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no translation part of the computer at all. &and all the tests

are given. Then we get a score in each of the domains to see

how she does.

Q Just explain each test, what it is. its purpose and

what the scores indicate.
A In the memory domain I am looking at a number of

different things. I am looking at wverbal and non-verbal.

giving her words in Russian to remember, two pairs of words.

am

Might be paper, nutty, they are unrelated. I don't want her to

associate the words at all. I want her to remember paper and

nutty were related. And again no relation beside the fact she

saw those two words together. That is another reason why it is

important to do it in the primary language because you are
seeing words in the language.

So that is her verbal

And then her visual memory there might be pictures
an arrow and a key going different ways and she is asked to
remember what the orientation of that arrow and that key is
She might see eight pictures a key is going this way, arrow
going this way. So things are oriented differently and she

asked to remember. This is going up to the left side, this

like

is

is

isg

going up to the right side of the picture. Then she is asked on

a recognition trial to remember which one that was. That is the

visual memory.

Q Okay .







10

11

12

13

14

15

16

17

18

13

20

21

22

23

24

25

DIRECT - DR. BUSICHIO - PLAINTIFF 867

screen. She had a very hard time doing that. She was slow at
that.

We get a global cognitive score which contains all the
different domains. There are areas she did okay in and areas
she was impaired in. It takes a look at her overall cognitive
profile and you get a score on that.

All of these terms are normal with her age and
education level. 8So I am not comparing Miss Myndar to someone
who has say an eighth grade education. I am comparing her to
someone who 1s a college graduate and she is a 30-year-old.

When she came into the office she was 30 at that time. I am not
comparing her to a 65-year-old. I am comparing her to her own
peers and that is what a standardized neuropsychological exam
does. You get percentiles.

Based on that, if you say 50 percentile is average for
that peer group she was performing in less than the first
percentile after her injury.

Q What did that mean?

A Meaning 99 percent of her peer group are performing
higher than her now after her injury.

Q What area?

A In areas of memory, in areas of verbal functioning,
motor skills. She performed in attention and concentration less
than the first percentile. Executive functioning she was in the

first percentile.
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Q What is executive functioning?

A That is problem solving, response inhibition. She is
given a box on the screen and it says only press if you see the
red box. Then you have red, you have green, you have white
flashing. And she wasn't able to inhibit that, that response.
So that is disinhibition. That happens often when you have a
head injury concussiocmn.

Did she well on the spacial test. Remember I was
telling you about the one the pillar moves, she was able to do
that, she was in the 21lst percentile on that.

Q What does that mean?

A So, she wasg in the average range in an area where she
was able to look at the building and put herself where she
should be in that building. 8o that was one of the areas that
were preserved for her where the brain was not affected in terms
of that area.

But the other areas in terms of memory, attention, the
areas she was complaining about, word finding, tip of the

tongue, she was less in the first percentile in all those areas.

Q Did you perform any other type of tests?

A Yes, I performed also what we call an effort testing.
The patient never know what test it is. It looks like a memory
test.

Q What do you mean an effort test?

A An effort test. It is called a test of lingering, it
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is an effort test. I want to make sure when I am testing that
patient they are putting forth their best effort when testing.
She doesn't know I am doing it. It is a memory test they think
I tell her to remember A, B, C, 1, 2, 3, I, II, III, sdquare,
circle, triangle. I put a blank piece of paper down and say
write down what you remember. She did perfectly on the test

So for her she is thinking it is a memory test. I take
it away and said write down what you just saw, It was 15 out of
15. Perfect on that test. So she was performing, she was
giving me a hundred percent effort. And I always give that test
because I always like to ensure I am seeing a valid cognitive
profile. I am not only seeing a cognitive deficit related to
the injury and nothing else.

o Okay. Please continue. Anything else?

A And then we give an abstract reasoning test which was
less than the third percentile.

Q What does that mean?

A That is a lot of -- this one test is more stable than
other tests so it is going to be harder to come down on this one
test, when you have such problems with abstract reasoning --

Q What is abstract reasoning?

A So what it is ig our ability to gay look at a puzzle
and £ill in the missing piece of the puzzle. We are able to
reason which pilece goes next. She had trouble doing that.

Reasoning which piece went into the puzzle or completing the
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pattern. They are not puzzles, they are kind of like puzzles
but it is more patterns. There might be two dots here and a
line and a line and two dots on the bottom. This shifts to two
dots over here, what comes next. She has to switch the two dots
to the other side that is missing. She had tests with that.

Q Okay. Any other tests that you did?

A Well, when I talk about the computer testing I did
there is a number of different subtests within each of those
domains. For example, the response inhibition I talked about
where you have the red box and only press when you see the red,
that is you just one subtest of the executive functioning.

There is other subtests where there is a word and it is written
in the word says red but it is written in blue. I am telling
her you have to focus on the color of the word whatnot, what the
word says.

She has difficulty being able to selectively tend to

that. That is seen commonly with patients with head injury

concussions.

Q Okay. At some point, did you form a diagnostic
impression?

A Yes, I did.

Q What is a diagnostic¢ impression?

A So, a diagnostic impression puts together all the

medical history that we have, the background history about her

that we collect and the testing that we do, And that is Dr.
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Brown and I come toc that together of the diagnostic impression
after seeing the results of her testing, our cognitive testing
and correlating that with the history of the medical records
that I had at the time of the interview. And also her
subjective complaints, how much that correlates to what we found
on the testing.

Q What was your diagnostic impression that she had?

A She suffered a traumatic brain injury and post
concussion syndrome and also neuropsychological impairment
secondary to the brain injury. What I mean by
neuropsychological like impair the cognitive deficits I am
talking about, the memory, executive functioning.

Q Doctor, do you have an opinion within a reasonable
degree of medical certainty whether your diagnostic impression
of traumatic brain injury was causally related to the motor

vehicle accident of 1/23/127

A Yes.

Q What was vour opinion?

A That it is.

Q Did you form any other impressions?

A The post concussion syndrome and the neuropsychological
impairment.

Q Did you form an opinion whether those were causally

related to the motor vehicle accident of 1/23/12?

A Yes, they were.
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Q Why was that your opinion?

A Based on the history, based on how she was functioning
prior to her injury and based on what happened to her she lost
conscicusness, woke up and the ambulance arrived. Disoriented
at the scene. Taken to Lutheran Hospital. Done an emergency CT
scan of the brain to ensure there wasn't any internal bleeding.
All of that just that ambulance, just that emergency record
right there suggested to the physicians in the ER that they were
concerned that she had a significant bleeding in the brain. A2And
then the cognitive, subjective deficits, subjective complaints
she had after that. And then when she got to our office the
cognitive deficits on the testing that we determined.

Q Did you make any recommendations as far as Alla

Myndar's pertaining treatment?

A We did.

Q What did you recommend?

A I recommended cognitive rehabilitation to start at our
center twice a week. And we were going -- I am responsible for

the treatment planning, to implement all the treatment planning
based on the evaluatiom. All of it is on the computer liked I
talked about before, so every treatment plan I do I could see
right away.

For example, when she dose the computer assessment it
scores it right away, so I had the scores. And when she does

treatment the treatment is on the computer You get a percent
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of accuracy every time she comes in in each of the domains.
What I do is set her up with a treatment plan at a low
level of complexity to start. Basic level of rehab. Each time
she comeg in I address the treatment plan accordingly that she
ie going to be doing for that session and then I monitor her
progress over the course of treatment and determine when the

treatment plan needs to be adjusted.

Q Doctor, did you bring with you her dates of treatment?
A Yes, I did.

Q And how often from January 'l5 was she coming in?

A January 2015 she was coming in approximately twice a

week for a while and then after sometime we often tamper a
patient down. After they reach 18 months of treatment typically
we start tape perking a patient down because at that point we
work more in compensation strategy. What I mean by that is a
patient, at that point Dr. Brown and I think the patient won't
improve in terms of cognition after 18 months of treatment.
That varies between a patient. It could be a little more than a
year, it could be two years, it is within that range when we
determine we start taking the patient off to ones a week and we
call that maintenance phase of treatment.

And the maintenance phase is not only do we continue
maintaining where ghe is and the, we start teaching strategy.
And for example, like using an alarm clock to try to remember

things.
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She was very confused at times about being, just having

address to her home, getting back to her home.

Q What do you mean?

A There was an incident where she didn't remember where
was going when she left our office.

When I say compensation strategy we recommend things to

the patients. We will recommend ckay put -- there is braceiets

out

there you can wear, there is phones you can cue yourself.

MR. SCHWITZER: One second.

THE COURT: We have to break for lunch. Hold
wherever you are.

Jurors, I need you back at 2:15. Between now and
then don‘t discuss the case. Keep an open mind and don t
form any judgments about the case.

(Whereupon, the jury is exiting the courtroom.)

THE CQURT: There is going to be a lunch break. Be
back at a quarter after 2 and we will pick up from there.
Don't discuss your testimony.

(Whereupon, the witness exited the witness stand.)

(Whereupon, a luncheon recess is taken.)
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THE CQURT: Understood, Okay.
Let's get the jury.
THE OFFICER: Jury entering.
(Whereupon, the jury is entering the courtroom )
THE COURT: Everyone be seated except for Mr.
Schwitzer.
And, Dr. Busichio, you are still under ocath, okay.
THE WITNESS: Yes.
CONTINUED DIRECT EXAMINATION

BY MR. SCHWITZER:

Q Doctor, we didn't talk at all during the lunch break,
correct?

A No.

Q Doctor, when you left off, and I am paraphrasing., I

don't have the answers in front of me, you had indicated that
there was an incident where Alla Myndar was at your office and

had forgotten her home address?

A Correct.

Q And that you had made a recommendation to her?

A Yes .

Q What was that?

A I was talking about different conversation strategy and

one of the strategies is a bracelet where you can put your
address on the bracelet.

Q And do you know, do you have personal knowledge as to
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whether after you gave this recommendation to her as to whether
she ever got a bracelet with her address on it?

A Yes.

MS. AVILA: Objection.
THE COURT: Sustained.

Q Did Alla Myndar --

THE CQURT: Stop leading, Mr. Schwitzer.
MR. SCHWITZER: Okay.

Q After Alla Myndar had this incident where she forgot
her address, what, if anything, did you recommend and what, if
anything, did she do as a result of your recommendation?

A Right, so one of the things I always recommend is to
write things down. A lot of the times people write things down
but forget where they put them. If it is on your person it is
easier to remember. That is what a bracelet would do. You
could put your address on a bracelet and it would be right there

for you when you needed to look at it.

o] Do you know whether she followed that recommendation?
A Yes.

Q In what way?

A Getting a bracelet., She got a bracelet.

0 Now, going back to your treatment in 2015, how often

was she coming to your office?
A Approximately twice a week.

Q Okay. And did she continue to come in 20167
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A Yes.

Q And how often?

A In the beginning of 2016 twice a week. But as Dr.
Brown and I tapered her off, because after about 18 months we
don't want to continue treating at that same course of
treatment, so we taper them off so that they maintain the games
they have made but also learn strategy to get around the
deficits that they have.

Q What do you mean learn strategies to get around the
deficits they have?

A For example, compensation strategies. What I mean by
that is after about 18 months, and again that is an
approximation, everyone is different, it could be over a year,
it could be about two years, approximately 18 months we start
seeing patients level off in treatment. So we don't see the
improvement anymore. Sc we are not going to continue treating
at that course of treatment anymore.

What we start doing is tampering down the treatment,
less treatment and continue maintaining the exercises that we do
during treatment so she maintains the games and dcesn't lose
them and also give her some strategies to utilize, to help her
remember, to increase her functioning on her everyday basis.

Q Okay. 8o, at say certain level someone reaches I will
use the term a plateau?

A Correct.
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Q And after they reach a plateau, what 1is the medical

reason you still want them to have treatment?
MS. AVILA: Objectiomn.

Q Is there a reasorn you want them to have treatment?

a I can answer, okay?

THE COURT: The question changed, I am not sure if
you‘re objecting to the changed questiomn.

MS. AVILA: I don't object to the changed question.

THE COURT: You can answer.

A So when someone reaches a plateau it goes from therapy
to a maintenance treatment. And we call it something different.
Instead of rehabilitation it is called maintenance treatment.

At that point you wouldn't want to stop a patient from
treatment all together because they could lose what they gained
in treatment and they could forget the strategies you taught
them. What you want to do is continue maintaining that
treatment but you want to reduce the amount of times they come
in. She doesn't need to be there twice a week if she is not
making that improvement anymore but she needs to maintain where
she is so she doesn't go backwards. 2And we like to teach her
strategy to function better. There is always going to be
improvement but it is not going to be cognitively at that point.
It is strategies to her functioning in her every day life iz
better.

0 What do you mean do you mean it won't be cognitive. it
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will be strategy?

A So the strategies are the maintenance part of
treatment. So what I mean by it won't be cognitive, her brain
is not going to be rehabilitated anymore. We have already done
everything we could do in terms of getting her memory a little
better, getting her attention a little better but she still has
significant cognizant deficits even after treatment. So at that
point those deficits become permanent in terms of where she is
for her life but we want to help her function better in her
everyday life.

For example, the bracelet or a phone, strategies,
reminders to help her remember things. A lot of the times
pecple make lists to go to the grocery store and we get there
and we say where did we put the list. It is a different --
that happens to all of us, right? But when someone has
significant memory problems they won't even remember making the
list to begin with. That is what I mean by being on her person.
She wouldn't even remember she had it had she brought it, put it
somewhere. If she wearg it or if I give her gomething like if
someone has a cell phone and an alarm goes off, those kind of
strategy.

O Doctor, I am paraphrasing, I believe there has been
testimony that sometimes she will go in a room and forget why
she is there. Can you explain to us what that is and why?

a And again a lot of these things happen to people on an
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everyday basis. You go into a room, what was I locking for.
And you backtrack and you go back again, you try to remember
what you are doing.

When someone has significant memory problems it is not
even at that level. It is these people walk into rooms and
are -- they don't even know what they are doing there. They
don't remember they were even loocking for something. It is a
completely different level of everyday forgetfulness that we all
have, even everyday words. What was that word? We all get it
every now and then. Patients with the brain injury get it all
the time. This is what they are living with. So that is the
difference in terms of the severity of it.

Q Now, Doctor, on these different dates you would
prescribe different numbers of units. What does that mean?

MS. AVILA: Objection.
THE COURT: Overruled.
You may answer.

A That is the duration of her therapy, of how long she
stayed. A lot of the times patients can't tolerate more than an
hour. Patients can't tolerate more than an hour and a half.

And so I never have a patient stay longer than they can tolerate
meaning I am not going to have a patient work through a migraine
headache because they are not going to benefit from the
treatment. At that point they will come back another day.

So I will make, I will make them shorter sessions. So
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the units will go down in terms of that is what you mean in

terms of --
Q Well, I am asking you to refer to your billing records
A That is sometimes you see eight, sometimes you see

four, sometimes you see five. That is the duration she was

there,
Q What does eight mean?
A It is 15-minute blocks.
Q 15-minutes blocks?
A Yes, eight would be she stayed there for two hours.
o And can you tell us when she would come in to do these

units how do you determine whether it is eight or four? Is it
gsomething the patient indicates or it is predetermined? How
does that work?

A It is typically a two-and-a-half-hour session. That is
what the goal is, two and a half hours. Initially twice a week
and then we taper it down to once a week. A lot of patients
can't stay for two and a half hours. It is a long time to be
sitting there and looking at a computer. And again I want to
make sure she is benefiting from the treatment, which is the
cognitive portion of the treatment.

So if the lighting is bothering her on the screen,
again which we all get every now and then with the computer
screen, she gets, she is very sensitive to light.

Q What do you mean, she has indicated in testimony in
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2016 to once a week

Q I don't want to take you through every day of the
treatment but what I would like you to do with your records is
show us where you found, where it tapered off and why you
decided to change the treatment.

A Sure, so I have a treatment progress report. In
January 2013 in the area of memory, I will just talk about one
area right now because I do each of the different domains,
memory, attention, executive function, all the different areas
of cognition.

Q You said January 20137

A 2015, I am sorry.

January 2015 she was in the 33rd percentile on the very
basic level of memory of the exercises we gave hex. Across that
month.

So for example, she would get the verbal exercises,
verbal learning and memory. I told you about the word pairs. I
told you about the arrow and the key before. There would be
different type of exercises that she loocks at. Different visual
stimuli to remember that we look at the whole month and she was
33 percent accurate on those exercises that we gave her in that
low level of complexity.

In February she went up to the 49th percentile in terms
of accuracy within the same level of complexity.

And June 2015, July 2015 she went to the 5lst
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processing speed.

So her accuracy went down to the 46th percentile, but
then it started going up tec the 55th percentile in the new speed
I gave her. That was in the executive functioning domain.

Executive functioning is what I talked about before in
terms of response inhibition, problem sgolving, abstract
reasoning ability where she has to f£ill in certain areas where
you fill in the patterns, complete the pattern. So those are
the kind of exercises in executive function. Problem solving.

Then her attention and concentration another domain.
She was at the 38th percentile in March of 2015 and went up to
the 60th percentile in August of 2015. 8o it was a nice, steady
improvement overall

This is what it showed in all the domains that we were
testing her in.

Q And can you tell us when you, by when did you feel it

had plateaued?

A Again, is that I go domain by domain. In general
Q Or continue with going domain by domain.
A The reason I do that is because each, the brain

responds to each of the domains differently. I let the brain de
its own healing process.

Verbal functioning, same thing. 8he went from January
2015 to the 48th percentile and then I had increased the

complexity. Went down to the 20th percentile which was a
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significant -- because I increased the complexity after she got
up to the 55th and then she slowly got back up to the 58th again
in that new level of complexity. I showed a nice improvement
again.

Again back to what the improvement shows we were
talking before in terms of the testing. When I gave her the
effort testing she got 15 out of 15, a hundred percent. A
patient that is not trying is not going to improve. So they are
not going to show improvement in treatment, they are not going
to keep getting better in treatment. That is another indication
in terms of when you treat someone you can observe that within
two years of treatment.

0 Is there a significance as far as the fact that you as
the neuropsychologist are seeing somecne over multiple times
versus 1f you were to see someone on just one occasion?

A Sure, everyone has -- everyone has a bad day. In terms
of when we all take tests there could be a day where we know the
information, you go in and you just don't do well on that day.
When you see someone one time you have this much information on
that person. When you see someone over two years you could
really get a good idea of what is going on with the patient,
continually assess the patient, adjust the treatment plan and
work on that patient to get them as best as they can get

0 Please continue

A So, in terms of treatment I just wanted to bring that
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in about the progress. She made nice gradual progress but she
does have permanent cognitive deficits that Dr. Brown and I

determined after she started to plateau.

Q Okay. Did you at some point do a reevaluation?

A Yesg, in November of 2016.

Q Okay.

A She was reevaluated.

Q What do you mean, what is a reevaluation?

A Well, so every time she comes in I agsess, we assess

her. That is part of what it is. We see how she is improving.
We adjust the treatment plan. If we need to work a little bit
more of this area of memory we will switch it for the next time.
If we have to work more on auditory attention, visual attention,
we will switch it to the next form of treatment. But the
reassessment or the reevaluation is that computerized testing.

That first day she came in I told you she did the
Russian version of the testing. We redid that in November of
2016. Again that is formed with her peers in her education.
What was interesting to also see with her is that her spacial
skills, if you remember I said they were intact in the
beginning. In November of 2016 they are still intact.

So a patient that is not trying dcesn't know what to do
well in and not to do well in. They have areas of preservation
which she showed over two areas of testing and areas of

weaknesses.







10

11

12

13

14

15

16

17

18

12

20

21

22

23

24

25

DIRECT - DR. BUSICHIO - PLAINTIFF B892

A Yes, memory. So learning and memory. Learning new
information. So when you have a head injury or concussion or
brain injury the memory that you have trouble with is the new
information, new learning. So it is not the old stuff, it is
not referring stuff from yearg ago and you could have trouble
with some of that. What the main memory problems are is
learning new information on a daily basis. Remembering what you
did that day. You might forget what you did that day, what did
I eat for lunch, those kind of things. That is just an example.

Attention and concentration, focusing. She has trouble
sustaining focus, keeping her focus on anything. She will look
at something and just zone out. You could see it even during
the treatment sessions she just zones out. You are looking at
the computer screen but she is not processing the information.

A lot of times she requires cuing.

Q She requires?

A Cuing. You have to go back to her kind of say what are
vou working on, exercise, get her back. She kind of gets out of
it. Again all of us have that. What I am saying people say
okay, I get like that every now and then. This happens all the
time to her.

So she, I mean this is. in the area, this might happen
a couple of times or this might happen during the day maybe one
time you might dose off for a second, but this happens to

someone with brain injury and concussions this happens all the
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time. And it interferes with their ability to process
information because if you can't attend to it you can’'t get it
in. It never got in to begin with.

Q Doctor, do you have an opinion within a reasonable
degree of medical certainty as to whether those permanent

cognitive deficits are causally related to the motor vehicle of

1/23/127?
A Yes.
MS. AVILA: Objection.
THE COURT: You may answer
A Yes, I do.
Q and what is your opinion?
A That it is causally related.
Q And, Doctor, can you explain to us in some manner how

this would impact Alla Myndar on a daily basis?
MS. AVILA: Objectiomn.
THE COURT: You may answer.

A Just in every day, things we take for granted, we get
up, we pick out our clothes, we plan our day. We can't do that
She has trouble planning. She has trouble organizing.

If you have her write something down she forgets she
wrote it down. Things we do to help us plan she can't even
remember that she even wrote it down to begin with. She has her
husband to help her a lot because she wouldn't be, even to come

to our appointments. Her husband has to remind her and write
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down everything for her. 8o, she is -- are just things that we
get up in the morning and get ready and leave the house, and
that might take an hour for us to get ready, it would be half
the day would be gone and she would be sitting there and going
what am I doing. That kind of thing. In terms of just hex
every day.

Q Do you have an opinion within a reasonable degree of
medical certainty as to whether she will need that maintenance
therapy going into the future?

A Yegs. I do believe she would need the maintenance
therapy but it would constantly be tapered down. For example,
if I have her ones a week now it would be go to once every other
week, once a month, once every two months until we felt she was
employing those strategies independently. So it is hard to
determine now exactly how that course would take, but, yes, it
would continuously be tapered down. And the goal is to
eventually have her to be able to employ those strategies.

Q and thogse sessions, what would be the cost of each one

of those sessions?

A Two-and-a-half-hour sessicns is 469.
Q And a two-hour session?
A It goesg by units so it would go based on that. The

billing, I can probably figure it out but a two-and-a-half-hour
session is 469.

MR. SCHWITZER: I have nothing further.
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THE COURT: You may Cross-examine.

CROSS EXAMINATION BY

MS. AVILA:

Q

Q

up

Good afternoon, Doctor.

Yes.

You are not a medical doctor, correct?

Correct.

And you are being paid how much to testify here today?
Six thousand to testify, but also all of my preparation
to this point with medical review.

So, that six thousand included all of that preparation?
Correct.

And when you are referring to medical review, what are

you referring to?

A

Going through all the Lutheran medical records, Doctor

Gerling's, Dr. Koyen's records, neuro imaging scans, all of our

records and putting that all together and looking at all her

treatment.

Q

A

day .

When did you first obtain the records from Gerling?

Dr. Gerling we had on the day we saw her, the first

First day of January 20157
Correct.
She brought them with her?

My office got them, they were there for me and Dr
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Brown.
Q Who sent them to you?
A I wouldn't be able to tell you that That is the

medical records department, I wouldn't know that.

Q You said that she was referred by an attorney, correct?
A Correct.

Q That was from Mr. Schwitzer's office, correct?

A My office would know the attorney. It has been a

couple of years now. I wouldn't know the attorney, but I didn't
have a doctor's name up here and that is how I knew it was an
attorney.

o] When a patient comes do you indicate anything on -- do
you actually fill out a bill for them or invoice to indicate

that they are there?

A I don't do any of that. My office does though.
Q How many times have you personally seen her?
A I am in the office every day o in terms of personally

gseen her, I am the one that did the first testing, I did the
reevaluation when she was reevaluated and I see her when she
comes in on the computer. I walk around to all the patients.
There is more than one patient at the office at a time, they are
all in their own computer station.

Q How many times have you performed any type of
evaluation on Miss Myndar?

A Just the first one and one in November of 2016 and I am
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responsible for all her computer treatment.

Q Okay. When you say you are responsible for all her
computer treatment, you are not the one who sets her up on the
computer, correct?

A I am the one that implements the treatment plan and my
assistant sets her up on the computer.

Q By the way, let me just go back a little bit. When you

first met Miss Myndar in January of 2015 you gave her a

questionnaire?

A Yes.

0 You and Dr. Brown were together when you gave her this
questionnaire?

A Yes.

Q When Miss Myndar came, did she come alone or with

someone elge?

A I wouldn't -- let me see if I could see in our notes.
That I wouldn't be able to tell you based on my notes or Dr.
Brown's notes if she was with somecne at the time.

Q Who did the translation?

A We have three Russian translators in our office so one

of those three did your clinical interview translatiomns

Q No indication on which one it was?
A No. I can tell you all three names.
Q The questionnaire you said you gave to Miss Myndar, you

knew she was Russian speaking when she came in, correct?
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A Correct.

Q The questionnaire you gave to her was actually in

English though, correct?

a Correct, with a Russian translator.

Q Why didn't you have a guestionnaire in Russian?

A We don't have a Russian questionnaire.

Q You gave her the questionnaire, the Russian translator

was sitting next to her, is that correct?

A Correct.

Q And then they translated from English to Russian the
nine items on the guestionnaire?

A She was too confused to do it.

Q She was confused with the Rugsian translator asking
what her name was?

A With her date of birth and her place of birth she wrote
a date of birth which wasn't even her date of birth.

Q And with Miss Myndar being that confused that she
didn't even know her date of birth and could not even
communicate with the Russian translator you didn't send her to a
hospital?

A No, no, no. She communicated perfectly fine during the
interview with Dr. Brown. She couldn't fill out the intake
because she didn't -- when we got to date of birth and Dxr. Brown
and I both saw she put a date that wasn't her date of birth in

there we said instead of having her do that independently which
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happens, which does happen, we actually decided to bring her
into the office and ask her those questions ocurselves so we can
clinically assess what was going on.

Q I thought you said there was a Russian translator with
her translating the questionnaire.

A Absolutely, they came in with us to the office

Q What is the difference between the Russian translator
and you actually asking her the questions through the
translator?

a Because Dr. Brown and I -- because the Russian
translator, we are not there sitting with the Russian

translator. Dr. Brown and I can't assess.

Q Do you speak Russian?

A I don't, that is why we have a translator.

Q Does Dr. Brown?

A No, that is why we have a translator.

Q You couldn't rely upon the translator to do the work

independently and ask the questions by virtue of the
questionnaire and translating properly but you could rely when
she was with you?

A Dr. Brown and I asked her the questions. We didn't
have her fill it out. The problem was filling it out in the
sheet, she was putting the answers in the wrong box. When you
asked her the questions she was able to respond accurately.

Q Did you ask the Russian translator to indicate on the
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box which box?

A We stopped the questionnaire altogether. As soon as
she was having difficulty I am not going to put her through all
of that and the clinical interview Dr. Brown and I are not
going to put someone through that. If she was having difficulty
we are going to get the same information. We decided to stop
the questionnaire altogether. She got through after half the
first page, there were two mistakes. I didn't want her to go on
any more without Dr. Brown and I assessing what was going on.

We brought her in the office with the Russian
translator because Dr. Byown and I don't speak Russian and we
asked through the Russian translator those questions during the
interview. No one filled out the guestionnaire. It was never
filled out.

Q So, when she was having the conversation with you and
Dr. Brown when you had the translator present she was able to

answer your questions?

A Correct.

Q Okay. No difficulty with that, correct?

A Correct.

Q And no difficulty in providing you with the history

about what happened to her during the accident, coxrrect?
3 She gave us a history which I told you before.
Q That is right, okay. No difficulty, correct?

A I wouldn't say there was no difficulty, she had memory




10

1l

12

13

14

15

16

17

18

1%

20

21

22

23

24

25

CROSS - DR. BUSICHIO - DEFENDANT 2901

problems and concentration problems but Dr. Brown and I cue
patients. We know how to ask gquestions, what happened to you on
the day of this, what were you doing, did you get hit, I got hit
by a bus.
0 Did she say a bus or a mirror?
THE COURT: There was an interruption.
So she was able to tell us she got hit by a bus
Does that complete your answer.
THE WITNESS: Correct, yes.
THE COURT: Next question.
Q Did see say a bus or the mirror of a bus?
A The bus.
Q Did you ever come to learn that that was a mirror of
the bus?
THE COURT: Excuse me, did you ever come to learn
what?
MS. AVILA: That it was the mirror.
THE COQURT: Mr. Schwitzer, are you hearing?
MR. SCHWITZER: Objection.
THE COURT: Any time you feel like it
MR. SCHWITZER: Objection.
I am trying to get us through this.
THE COURT: Sustained because she was hit. They
are responsible, that is in the past, we are not retrying

it, we are here about injury and damages
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determined that she had a concussion based in part Dr Koyen's
record. Is that correct?

A Partially that I read in Dr. Koyen's records, Lutheran
medical records and I had doctor Gerling's records, but the two
I focused on was the Lutheran records and the Koyen records for
that, vyes.

Q Dr. Gerling didn't see her until a couple of years
after the accident, correct?

A Dr. Gerling, I have records from Dr. Gerling, let me
tell you when he first saw her.

The procedure was in 2014, if that is what you are
asking, the surgery.

Q No, I am asking --

A When she first saw Dr. Gerling. I will have to give
you the answer to that because --

Well, in my initial evaluation she was seeing him. So
she saw him in 2012 -- I mean in 2014 which was 2015, yes. She
gaw him in 2014 which I saw him her in -- I saw her in 2015

THE COURT: Stop. The guestion is when did she
first see doctor.

MS. AVILA: Gerling.

THE COURT: Right. Do you know that?

THE WITNESS: I guess it is 2014. I don't know a
hundred percent, no.

THE COURT: Stop, stop, stop, stop. We don't want
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you to guess about anything.

THE WITNESS: Okay.

THE COURT: So unless you actually know you say I
don't know. If you say I have records, you can look at
records I suppose. But nobody is gquessing up here. Okay?

THE WITNESS: Yeah, I am not sure when she £irst
saw Dr. Gerling.

Q Okay. You said in part you relied upon Dr. Koyen and
you relied upcon Dr. Koyen's records because you said that she

had complained to him that she was nauseous and vomiting,

corxect?
A She was nauseous, I did say that, ves.
Q She wasg vomiting, yes?
A I said that, yes. I said she was vomiting before
Q Tell me where in Dr, Koyen's records does it indicate

that Miss Myndar ever vomited?

A Give me just a moment, okay. Chief complaints,
headaches, dizziness -- chief complaints for Dr. Koyen is
headaches, dizziness, nausea, neck pains, low back pain left,
shoulder pains and left ankle pains.

Q There is no indication in that record that she has

vomited or complaints of vomiting, correct?

A Not in this record, but she has vowmited, ves
Q When did she vomit?
A T have it in -- I read it in cone of the records and I
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would have to look through the records right now to find it.

Q Okay .
A Would you like me to do that?
Q No. Tell me where in the Lutheran record does it

indicate she vomited after this accident.
A I didn't hear what you said.
Q Tell me where in the Lutheran emergency room record

does it indicate where she vomited after this incident.

A I didn't say Lutheran, I said in all my records I read
it.

Q Maybe you can look back and let me know

A That is what I said I was going to do.

Q I don't want to waste the jurors' time with you having

to lock back at those records.

A It is in here though, I could find it

THE COURT: What I would iike you both to do is T
can only hear one voice at a time so I am hearing
interruptions of questions with answers and I am hearing
answers while she is questioning. The two of you have to
gslow down so that you are not speaking at the same time.

And as I said before if you answer only the
guestion asked you will leave the stand a lot sooner.

So do you want her to look? You don't? You want
to save time?

MS. AVILA: I would like to save time.













10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

CROSS - DR. BUSICHIOQO - DEFENDANT 909

A No.
Q Now, each time Miss Myndar came to your C(Center For

Cognition you said that she would go on a computer screen,

correct?
A Correct.
Q And that computer screen would show different games?
A No, they are not games, they are exercises for the

brain. Like I talked about before, how physical therapy works
on your arm or your leg, we work on different areas of the
brain., We work on the frontal area, which is executive
function; temporal area, which is memory. So all different
areas of cognition depending on the areas that were damaged we
work on.

Q Okay. Now you said that there is an assistant there at
some point during this process?

A Always.

Q What are they watching, the computer?
A They are sitting right next to her on the computer
Q Doeg this -- let's see, the assistant, you have an

assistant named Leanna Biya {phonetic)?

A Correct.,

Q And then there is Melissa Sarmiento?
A Correct.

Q Does Melissa speak Russian?

A No, Melissa wrote the note up.
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Q She is sitting with her?
A She is sitting partially with her. Leanna sat with

her, and Melissa wrote the note up.

Q Melissa doesn'C speak

A No.

Q -- Rusgsian?

A No.

Q If Miss Myndar needs help or assistance or anything

Melissa can't help her, correct?

A No. I told you we have three Russian people in our
office, we have Palvo, Stella and Leanna.

Q Where in any of the progress notes that you have does
it indicate that there was anyone that is, any interpreter that
is assisting Miss Myndar?

A I don't understand the question.

Q Where in your progress hotes or the progress notes that
are written by someone from your office does it indicate that

there is a translator that is helping Miss Myndar?

A It is called assistant at the top of each progress
note.

Q Assistant?

A That is where it says assistant.

Q The assistant on June 18, 2015 is Melissa Sarmiento,
correct?

A She is the one that wrote the note, correct.
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Now, in your center, do you have any special lighting

or any glasses or anything for people if they are complaining

about lighte?

A

Q

We don't have special lighting, no.

Miss Myndar let's see on most of the days she was there

for either one and a half to two hours. correct?

A

Q

Approximately.

In your progress notes or in any of these progress

notes that you have, about a hundred, have no indication that

there is any complaints of difficulty with lighting, correct?

A

No, we don't put that in the progress note. That is

all cognition we put on there.

Q

A

Q

A

Q

Okay. And you are not a neuroclogist, correct?
I am a neuropsychologist.

Not a neurologist?

Correct.

You do not perform any type of neuroclogical examination

on the plaintiff, correct?

A

Q

A

Q

I am not a neurclogist.
So, it is either yes or no.
I wouldn't perform something that I am not.

Now, when you are referred you said usually you are

referred patients through a neurolcocgist, correct?

A

Q

Yes.

And in this case it is not what happened, you were




10

11

12

13

14

15

16

17

18

1%

20

21

22

23

24

25

CROSS - DR. BUSICHIC - DEFENDANT 914

referred through an attorney, correct?

A Correct.

Q and is it customary for your center to actually send
the invoices to the attorney?

A That is the administration department. I don't do
anything with that. I do all the clinical work. I am the
director of clinical services.

Q Do you know how much you have actually billed?

A I saw the billing chart when I brought all of her bills

| with me, that was the first time you saw it

Qo When somebody comes to you for treatment or therapy you
make money from that, don't you?

A I don't make any money, no. Dr. Brown does, I don't
make any money.

Q How do you get paid?

A I get a salary.

Q The center gets money each time somebody comes?

.\ The center does, but not me personally.

0 It is worth while for the center, the more somehody

comes for visits the more money you make, correct?
THE COURT: I am sorry, could you repeat that?
Q So, the more times somebody comes for therapy the more
money the center makes, correct?
MR. SCHWITZER: Objection.

THE COURT: I don't understand that guestion.
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Q You get paid or you send out an invoice each time
somebody comes for therapy?

THE CQOURT: I am sustaining it on two grounds, she
doesn't do invoicing or billing. You are talking to the
Wrong person.

MS. AVILA: I don't have any further questions.

MR. SCHWITZER: Nothing, Your Honor.

THE COURT: You may step down. You are free to go

(Whereupon, the witness exited the witness stand.)}

THE CQURT: Do you have another witness for today,
Mr_ Schwitzer?

MR. SCHWITZER: Yes, I do, Your Honor.

THE COURT: You folks ready to go, you need a
break?

We will take five minutes and bring you out. Keep
an open mind. Form no judgments about the case.

THE OFFICER: All rise.

(Whereupon, the jury is exiting the courtroom.}

(Whereupon, a short recess is taken.)

THE COURT: I have to have a conversation with
counsel about what are the plans going forward. The jury is
interested, they want to know. I think they are a little
tired.

We are going to finish with plaintiff's husband

today .
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THE COURT: Have a good evening. You may fellow
Shepard.

(Whereupon, the jury is exiting the courtroom.)

(Whereupon, the trial is adjourned to January 19,

at 10:00 a.m.)
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