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   1           KIM BUSICHIO, M.D.
  

 2
  

 3           STATE OF NEW YORK
  

 4           WORKERS' COMPENSATION BOARD
  

 5           ------------------------------------------------
  

 6           CLIFFORD FILSAIME,
  

 7                       Claimant,        Carrier No.:205-A63886
                                                WCB:G1108339

 8                -VS-                            D/A:8/25/14
  

 9           NEW YORK CONCRETE CORP. (TURNER CONSTRUCTION),
  

10                       Employer,
  

11           LIBERTY MUTUAL INSURANCE,
  

12                       Carrier.
  

13           ------------------------------------------------
  

14               Telephonic Deposition of KIM BUSICHIO, M.D.,
  

15           taken pursuant to Workers' Compensation Law in the
  

16           law offices of GOLDBERG SEGALLA, LLP, 665 Main
  

17           Street, Buffalo, New York  14203-1425 on Thursday,
  

18           December 15, 2016, commencing at 11:02 a.m.,
  

19           held before Stephanie Aprea, Court Reporter and
  

20           Notary Public in and for the State of New York.
  

21
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 2        APPEARANCES: RUBIN ABRAMSON, LLP
                     BY:  PAUL COOPERSTEIN, ESQ.

 3                     (Via Telephone)
                     225 Broadway

 4                     Suite 400
                     New York, New York  10007

 5                     (212)964-3300
                     Appearing for the Claimant

 6
  

 7
  

 8                     GOLDBERG SEGALLA, LLP
                     BY:  RINA E. LEE, ESQ.

 9                     (Via Telephone)
                     200 Garden City Plaza

10                     Suite 520
                     Garden City, New York  11530-3203

11                     (516)281-9800
                     Appearing for the Carrier
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 1                    THE REPORTER:  Will all parties stipulate
  

 2          that the doctor may be sworn in over the telephone
  

 3          and agree that the oath will carry the same force and
  

 4          effect as if the doctor was here in person?
  

 5                    MS. LEE:  Yes.
  

 6                    MR. COOPERSTEIN:  Yes.
  

 7
  

 8           K I M   B U S I C H I O,  PH.D., 952 5th Avenue,
  

 9          Suite 5B, New York, New York  10075, after being duly
  

10          called and sworn, testified as follows:
  

11
  

12   VOIR DIRE EXAMINATION BY MR. COOPERSTEIN:
  

13     Q.   Hi, Doctor.
  

14               Are you a licensed psychologist in New York?
  

15     A.   Yes, I am.
  

16     Q.   Could you tell us the year you were licensed?
  

17     A.   The year 2007.
  

18     Q.   And the school you got your degree from?
  

19     A.   Fairleigh Dickinson University in Hackensack --
  

20          Teaneck, New Jersey.
  

21     Q.   Your license is in good standing?
  

22     A.   Yes, it is.
  

23     Q.   Are you a member of any professional associations?
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 1     A.   I am -- well, the APA -- I mean, the New Jersey
  

 2          Psychological Association.  I'm licensed also in
  

 3          New Jersey.  And I went on to do -- do you want me to
  

 4          tell you about my training in neuropsychology?
  

 5     Q.   Sure.
  

 6     A.   Sure.  So I did my training at NYU in neuropsychology
  

 7          for one year after I graduated from Fairleigh
  

 8          Dickinson in 2004.  Then I went on to do a year of
  

 9          TBI assessment and cognitive rehabilitation at the
  

10          Rusk Institute for Rehabilitation Medicine.  And then
  

11          went on to do a two-year post-doctoral residency in
  

12          neuropsychology at the JFK Institute in Edison, New
  

13          Jersey at the Head Injury Institute there.
  

14               I did a one-year inpatient traumatic brain
  

15          injury assessment and cognitive rehabilitation and
  

16          concussion, and I did a one-year outpatient.
  

17          Inpatient and one year outpatient rotation.
  

18     Q.   Are you coded with the New York State Workers'
  

19          Compensation Board?
  

20     A.   Yes, I am.
  

21     Q.   And your code letters?
  

22     A.   PSY.
  

23     Q.   And do you have any hospital affiliations?
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 1     A.   No.
  

 2                    MR. COOPERSTEIN:  Do you accept the
  

 3          doctor's qualifications?
  

 4   VOIR DIRE EXAMINATION BY MS. LEE:
  

 5     Q.   Could you spell the name of your school, please,
  

 6          Doctor?
  

 7     A.   Yes.  Sure.  You mean where I graduated my PhD?
  

 8     Q.   Yes.
  

 9     A.   It's Fairleigh, F-A-I-R-L-E-I-G-H, Dickinson,
  

10          D-I-C-K-I-N-S-O-N, University.
  

11     Q.   Okay.  What was it that you did at the JFK Institute
  

12          in Edison?
  

13     A.   Yes.  That's a post-doctoral residency in
  

14          neuropsychology.  Two-year post-doctoral residency in
  

15          neuropsychology at the Head Injury Center at JFK in
  

16          Edison, New Jersey.
  

17     Q.   I didn't catch if you said you were coded by the
  

18          Workers' Compensation Board?
  

19     A.   I am coded PSY is the code.
  

20                    MS. LEE:  I'll accept the doctor's
  

21          qualifications as coded by the Board.
  

22   EXAMINATION BY MR. COOPERSTEIN:
  

23     Q.   Doctor, you had occasion to examine and treat
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 1          Clifford Filsaime in reference to a work accident of
  

 2          August 25, 2014?
  

 3     A.   Yes, I did.
  

 4     Q.   When was the first time you saw him?
  

 5     A.   April 29th of 2016.
  

 6     Q.   And did you take a history at that time?
  

 7     A.   I did.  Yes, I did.
  

 8     Q.   Can you tell us what that history was?
  

 9     A.   Sure.  On August 25th, 2014, he was involved in a
  

10          work-related accident.  He was employed in
  

11          construction when an aluminum beam weighing
  

12          approximately 100 pounds fell from a height of about
  

13          15 feet, rolled onto wood, and struck him on the
  

14          head.
  

15               He was knocked to the ground, reportedly being
  

16          in and out of consciousness at the scene.  He was
  

17          dazed and confused and sustained a laceration to the
  

18          left side of his head.  He was evaluated in the
  

19          emergency medical care, and his laceration was
  

20          sutured and a CT scan of the head was performed.
  

21     Q.   Did you review any medical records at that time?
  

22     A.   Yes.  I also reviewed Dr. Lerner, he is his treating
  

23          neurologist, who assessed -- who saw him on December
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 1          16th, 2014, and assessed post-concussion syndrome
  

 2          associated with vertigo, headache, cognitive
  

 3          complaints, and scalp laceration.  And he was also
  

 4          ordered an MRI of the brain.
  

 5     Q.   Was that MRI ever done?
  

 6     A.   The MRI was done on 1/7/2015.
  

 7     Q.   Were there any findings on the MRI?
  

 8     A.   Revealed no evidence of acute intracranial hemorrhage
  

 9          or infarction, no mass or midline shift, no posterior
  

10          fossa lesion, no hydrocephalus, right ethmoid sinus
  

11          disease.  And then there was a DTI on 1/19/2015 also.
  

12     Q.   Any findings there?
  

13     A.   No discrete white matter lesion, no hemorrhage, no
  

14          infarction, symmetrical in appearance on the DTI map.
  

15     Q.   And when you saw him on April 29th, did he have any
  

16          complaints?
  

17     A.   He did.  He was complaining of attention and memory
  

18          problems in terms of the cognitive complaints.  He
  

19          also was complaining of bodily pain, headaches,
  

20          dizziness, vertigo, which were improving, but he
  

21          still complained of them.  Numbness in his fingers
  

22          and his right hand, difficulty walking, sleep
  

23          problems, and anxiety, depression, and anger.
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 1     Q.   And did you conduct an examination?
  

 2     A.   We conducted an examination.  Neuropsychological
  

 3          examination standardized evaluation.
  

 4     Q.   Can you tell us your clinical findings?
  

 5     A.   So on the examination he demonstrated impairments in
  

 6          areas of learning and memory, both verbal and
  

 7          non-verbal, sustained visual attention and
  

 8          concentration, response inhibition, information
  

 9          processing speed.  And we diagnosed him with a head
  

10          injury and post-concussion syndrome and
  

11          neuropsychological impairments secondary to the
  

12          above.
  

13     Q.   How does the post-concussion syndrome manifest
  

14          itself?
  

15     A.   Post-concussion syndrome is an umbrella of symptoms
  

16          that's related to a head injury and a TBI.  And what
  

17          it is is, you can have cognitive, physical,
  

18          emotional, behavioral symptoms related to that.  In
  

19          his case, he had all the symptoms.
  

20               He had the cognitive, the attention and memory
  

21          problems.  He had the physical symptoms, the
  

22          headaches, dizziness, vertigo, difficulty walking,
  

23          sleep disturbances.  And then he also had emotional
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 1          symptoms, the anxiety and depression and the anger.
  

 2     Q.   In your opinion, do you have an opinion as to the
  

 3          relationship between the post-concussion syndrome and
  

 4          the accident of August 25, 2014?
  

 5     A.   Yes, it was causally related to the accident on
  

 6          August 25th, 2014.
  

 7     Q.   The findings that you read from the MRI, does that
  

 8          indicate your conclusion that there is a
  

 9          post-concussion syndrome?
  

10     A.   No.  You could have negative imaging scans and
  

11          sustained brain trauma.  And that diagnosed
  

12          post-concussion syndrome, head injury, mild traumatic
  

13          brain injury.  You do not have to have positive
  

14          imaging scans to suffer concussion and
  

15          post-concussion syndrome.
  

16     Q.   Would it be accurate to say that usually an MRI won't
  

17          show post-concussion syndrome?
  

18                    MS. LEE:  I object to the leading question.
  

19                    MR. COOPERSTEIN:  You can answer, Doctor.
  

20                    THE WITNESS:  In terms of a concussion, a
  

21          lot of times with concussions you're not going to
  

22          find any imaging scans that are positive.  A lot of
  

23          times they're negative.

                  LIGHTHOUSE COURT REPORTING INC.
                           (716) 812-7508



KIM BUSICHIO, M.D. - - DECEMBER 15, 2016 10

  

 1               The fact that imaging scans are done in the
  

 2          first place, it's for the doctors themselves, they're
  

 3          concerned about bleeding in the brain or any
  

 4          abnormalities found to determine the severity of an
  

 5          injury.  But just the fact that the CT scan was done
  

 6          in the first place shows that the hospital and the
  

 7          doctors were concerned about his head injury and
  

 8          concussion.
  

 9   CONTINUED EXAMINATION BY MR. COOPERSTEIN:
  

10     Q.   Have you seen him since that first visit?
  

11     A.   Yes, I have.
  

12     Q.   When was the last time you saw him?
  

13     A.   12/9/2016.
  

14     Q.   And has his condition changed in any way?
  

15     A.   He's still significantly impaired.  So when he came
  

16          in, he was significantly impaired on the testing.  We
  

17          didn't get an opportunity to see him very often in
  

18          treatment.
  

19               Although we recommended treatment, we didn't get
  

20          to see him very often.  And that was due to a lot of
  

21          pain he was having and the distance he had to travel
  

22          to get here.  It was too much pain for him to come,
  

23          as he reported to me, when I did see him on December
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 1          9th.  But we re-tested him, re-assessed, and he's
  

 2          still having significant cognitive problems across
  

 3          the board.
  

 4     Q.   Has there been any change in your opinion as to the
  

 5          diagnosis and causal relationship?
  

 6     A.   There's no change in my diagnosis.  He's still having
  

 7          significant problems.  And at this point, those
  

 8          problems would be permanent and stable.  He only had
  

 9          very few sessions of cognitive rehabilitation.  And
  

10          any rehab at this point would teach him strategies to
  

11          get around the residual deficits that he still has.
  

12     Q.   Is he disabled in your opinion?
  

13     A.   Yes, he is.
  

14     Q.   The level of disability?
  

15     A.   Totally disabled from a cognitive perspective.
  

16                    MR. COOPERSTEIN:  I have no further
  

17          questions.
  

18   EXAMINATION BY MS. LEE:
  

19     Q.   Doctor, this is Rina Lee again.
  

20               We already took your qualifications, but do
  

21          neuropsychologists have medical degrees?
  

22     A.   No.  We're not medical doctors, we're PhDs.
  

23     Q.   Doctor, did you yourself administer the testing that
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 1          was done on April 29th, 2016?
  

 2     A.   Yes, I did that.  I do the testing and I do the
  

 3          report that's generated.  I interview the patient
  

 4          with Dr. Brown.  I do the testing, I do the report, I
  

 5          interpret the findings, and then I go over the
  

 6          results with Dr. Brown.  And then we both sign off on
  

 7          the report.
  

 8     Q.   Doctor, you said that you had found deficits in
  

 9          memory and attention upon testing?
  

10     A.   Yes, I did.
  

11     Q.   Can you describe how that testing is performed?
  

12     A.   Sure.  So it's a standardized battery of tests, which
  

13          is normed with his age and education level.  So all
  

14          of the testing is normed for a 35-year-old, when he
  

15          first came in to testing.  And he has a two-year
  

16          associate's degree in biology.  So it's all normed
  

17          for his age and education level.
  

18               You get percentiles.  You get standardized
  

19          scores that are then converted to percentiles, and
  

20          then you get normative data.  So it's all relative to
  

21          the normative data that you get.  And in terms of his
  

22          performance, he was performing in less than the first
  

23          percentile in memory, and in the second percentile in
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 1          attention and concentration.
  

 2               So in terms of normative data, that would mean
  

 3          that 99 percent of his peer group was performing
  

 4          better than him in the memory domain and 98 percent
  

 5          of his peer group was performing better than him in
  

 6          the attention and concentration, which is a
  

 7          significant impairment for him.
  

 8     Q.   Can you describe the tests themselves?  What does the
  

 9          standardized test for memory and concentration and
  

10          attention -- what do they consist of?
  

11     A.   So we look at both the verbal and the non-verbal
  

12          domains.  And then we break down the tests in terms
  

13          of initial acquisition, acquisition, retrievable and
  

14          encoding information for the memory sections.  We
  

15          look at -- with the attention sections, we look at
  

16          specific targets, we look at distracting stimuli to
  

17          determine if a patient can focus sustained attention
  

18          on the target stimuli.
  

19               In terms of the verbal learning and memory,
  

20          there's word pairs where the patient has to remember
  

21          the pairs of words that go together.  And he's asked
  

22          to recognize which words he's seen before together,
  

23          and he was the unable to do that.  And then the
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 1          visual memory section, he's asked to look at
  

 2          pictures, look at a specific orientation of the way
  

 3          -- for example, an arrow -- the orientation of the
  

 4          arrow.  Is it upper right, upper left, or which way
  

 5          is it oriented, and he's asked to -- and he sees that
  

 6          a number of times, and he's asked to recognize which
  

 7          way that's oriented.  That's just an example of one
  

 8          of the sub tests that we give.
  

 9     Q.   And did you have any prior records to compare his
  

10          results to?
  

11     A.   Prior to coming into testing with us, is that what
  

12          you're asking?
  

13     Q.   Yes.  Did you have any prior like IQ test to compare
  

14          his results to?
  

15     A.   No, but we -- that's what a neuropsychological
  

16          testing does.  We're able to determine or estimate
  

17          his pre-morbid level of functioning based on a test
  

18          we give.  It's called a Raven's Standard Progressive
  

19          Matrices Test.  And what it is is, it measures
  

20          visuospatial reasoning ability, which correlates very
  

21          highly with pre-morbid IQ.
  

22               Now, you're testing a patient after an injury.
  

23          So that score is going to be attenuated a bit.  So
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 1          it's going to be at least that or more than that from
  

 2          before the injury because that's the most stable
  

 3          measure that we have in terms of testing a patient
  

 4          after an injury to estimate their IQ.  And he
  

 5          performed in the 19th percentile on that test.  So he
  

 6          was in the low average range.  We estimated him to be
  

 7          in the low average range prior to his injury.  And
  

 8          now he's significantly impaired after his injury in
  

 9          areas of memory and attention and other areas that we
  

10          tested.
  

11     Q.   Doctor, I understand that you tested also for
  

12          malingering or symptom magnification?
  

13     A.   Yes.
  

14     Q.   He passed those tests?
  

15     A.   Yes.
  

16     Q.   Is it fair to say that symptoms can be magnified?
  

17     A.   In terms of testing, the patient doesn't know which
  

18          test that is.  They think it's a memory test.  So if
  

19          they're going to try to, you know, fake or exaggerate
  

20          a symptom or they want their memory to look worse
  

21          than it is, they would fail that test also, because
  

22          they think that's a memory test.  We don't tell them
  

23          that this is a test of effort; it's a test of memory
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 1          and he did fine on that test.  He actually passed
  

 2          that test 11 out of 15, which is very good.
  

 3               So he passed that test.  And then he performed
  

 4          the rest of the memory test, which looks at memory in
  

 5          the less than the first percentile.  So the
  

 6          discrepancy there would show that he was putting
  

 7          forth a full effort on the testing and was not trying
  

 8          to exaggerate his symptoms.
  

 9     Q.   Okay.  Without commenting on what you believe he did,
  

10          do you agree that patients -- it's possible for
  

11          patients to exaggerate their symptoms and pretend to
  

12          lack concentration?
  

13     A.   Oh, of course, it's possible.  But the profile
  

14          suggests that he didn't do that.  And that's what, as
  

15          a neuropsychologist, I have to figure out is, is this
  

16          a cognitive profile that's consistent with head
  

17          injury and TBI or is it a profile where someone would
  

18          be exaggerating.  And in this case it's a profile
  

19          that's consistent with head injury, concussion, and
  

20          TBI.
  

21     Q.   And you said that you read Dr. Lerner's medical
  

22          records?
  

23     A.   Yes.  I had that at the time of the initial
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 1          interview, yes, I did.
  

 2     Q.   Do you recall seeing the results of his Mini-Mental
  

 3          Status Examination?
  

 4     A.   I don't have it in my evaluation what his results
  

 5          were, but if you have it in front of you, you could
  

 6          let me know his results, then we could talk about
  

 7          that.
  

 8     Q.   Okay.  The total score on this test is a 30, correct?
  

 9     A.   Yes.  Exactly.
  

10     Q.   And a mild cognitive impairment would be
  

11          characterized as in the 21 or over range?
  

12     A.   Yes.  I mean, you have 24 to 30 is in the normal
  

13          cognition.  Then you have -- mild would be 19 to 23
  

14          in terms of points, if that's what you're asking.
  

15     Q.   If he scored a 28 out of 30, that would place him in
  

16          the normal cognition range?
  

17     A.   That would place him in the normal -- the normal
  

18          range of orientation on a Mini-Mental Status
  

19          Examination; that's not a neuropsychological
  

20          evaluation.  And, actually, he passed our mini-mental
  

21          also.  We wouldn't even be able to do a
  

22          neuropsychological evaluation if someone can't pass a
  

23          Mini-Mental Status Examination.  That's just to make
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 1          sure they're oriented, alert, and able to conduct a
  

 2          neuropsychological evaluation.
  

 3     Q.   Doctor, you're aware that he has other physical
  

 4          injuries as a result of the 2014 accident?
  

 5     A.   I am aware of that, yes.
  

 6     Q.   Is it a possibility that his pain level affects his
  

 7          concentration and memory and attention span?
  

 8     A.   It's pain -- there's always a possibility that pain
  

 9          does affect inability to concentrate and focus.  What
  

10          we do when a patient comes in to our center is, if
  

11          Dr. Brown and I believe that pain or emotions are
  

12          affecting a person's ability to function on a
  

13          neuropsychological evaluation, we will reschedule
  

14          them for another date to come back.
  

15               And also if someone's pain is affecting their
  

16          ability to focus on the testing, then all of their
  

17          scores would have been depressed across the board.
  

18          And in his case, he did very well in certain areas,
  

19          and he did very poorly in other areas, which just
  

20          shows that he was -- that's pure cognitive
  

21          functioning.  Because typically with a head injury,
  

22          if you're putting forth full effort and, you know,
  

23          pain is not interfering where you can't even

                  LIGHTHOUSE COURT REPORTING INC.
                           (716) 812-7508



KIM BUSICHIO, M.D. - - DECEMBER 15, 2016 19

  

 1          function, you can't even read the instructions on the
  

 2          test because you're in so much pain, you wouldn't be
  

 3          able to even go on to the next part of the testing.
  

 4          The testing would shut off.  You wouldn't even get
  

 5          past the orientation part of the testing.
  

 6     Q.   Do you know if he's on any pain medication?
  

 7     A.   Yes, he is on pain medication.
  

 8     Q.   Do you know which medication he's on?
  

 9     A.   OxyContin, cyclobenzaprine, and Mobic.
  

10     Q.   Can these medication have any side effects?
  

11     A.   Yes.  All medications have side effects.  But if
  

12          taken appropriately, that's the goal of the referring
  

13          doctor to determine what dosage.  I don't do that.
  

14          I'm not a medical doctor.
  

15               So I would ask the questions about medications
  

16          and dosages and side effects to the referring doctor,
  

17          the person that ordered the medications.  I'm not --
  

18          I wouldn't be the one to talk about the dosage he's
  

19          on and the side effects he's had from that.  That
  

20          would be the medical doctor.
  

21     Q.   Do you know if OxyContin is a narcotic?
  

22     A.   I know that it's a pain medication, correct.
  

23     Q.   But you don't know if it's a narcotic?
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 1     A.   Again, I'm not going to answer questions about
  

 2          medication.  That's not my field of expertise.
  

 3     Q.   So you wouldn't know if his medications affected his
  

 4          memory or attention span?
  

 5     A.   No, I would -- I would know it, based on the
  

 6          neuropsychological evaluation.  I know the effects
  

 7          that medication has on neuropsychological profile.
  

 8          And in this case him doing poorly in attention and
  

 9          memory, but doing -- his verbal functioning was in
  

10          the 12th percentile, his motor skills was in the 16th
  

11          percentile, his spatial skills was in the 70th
  

12          percentile.
  

13               If medication was affecting his ability to
  

14          function on a neuropsychological evaluation, he would
  

15          not have been able to perform in the 16th percentile
  

16          in motor skills.  He wouldn't have been able to focus
  

17          enough to do the verbal function sub-testing
  

18          performed in the 12th percentile, and also the
  

19          spatial skills test in the 70th percentile.  So his
  

20          scatter of scores indicates that the pain medication
  

21          did not affect his performance on the
  

22          neuropsychological testing.
  

23     Q.   Doctor, in general, can pain medication affect your
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 1          memory and attention?
  

 2     A.   Can pain medication affect it?  Sure.
  

 3     Q.   Doctor, did you receive any social or behavioral
  

 4          history from the claimant?
  

 5     A.   Behavioral history?
  

 6     Q.   Well --
  

 7     A.   Yes.  Well, when he came in to our center on April
  

 8          29th, 2016, we ask him about his history.  And he did
  

 9          say that he was -- that he had been in anger
  

10          management classes, depressed, which also manifested
  

11          his anger.  And that was the emotional behavioral
  

12          part that he told us about.  But no prior head
  

13          injuries, if that's what you're asking.
  

14     Q.   Is it possible -- he self-reported his depression and
  

15          anger to you, correct?
  

16     A.   Yes.  He told me about that, yes.
  

17     Q.   Is it possible that his pain levels are contributing
  

18          to his, I guess, his depression and the symptoms?
  

19     A.   His pain level?  Well, when someone is in pain, they
  

20          can be frustrated by the pain that they're in.  When
  

21          I spoke to him on 12/9, he said to me that he can't
  

22          do anything because of the pain.  He has to stay home
  

23          and watch TV.  He's frustrated by the fact that he
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 1          can't really go out of the house.  He wanted to come
  

 2          to therapy here, but the pain was too much for him to
  

 3          even take that travel at times.  So it can frustrate
  

 4          a patient, if that's what you're asking.  And, of
  

 5          course, someone can get depressed -- you know, even
  

 6          if they were depressed -- even if they had depression
  

 7          because of the brain injury, he could be even more
  

 8          depressed because of pain.  That's definitely a
  

 9          possibility.
  

10     Q.   Could his lack of sleep and headaches be due to his
  

11          symptoms of pain as well?
  

12     A.   His lack of sleep and headaches?  I would refer to
  

13          his treating neurologist about these questions.
  

14          Again, my expertise is the cognitive functioning.
  

15               I mean, I can answer the questions if you want
  

16          me to answer the questions to the best of my
  

17          knowledge, but I would definitely refer to his
  

18          treating neurologists, Dr. Brown or Dr. Lerner, to
  

19          ask questions more about the physical symptoms.  I
  

20          specialize in cognitive assessment.  I'm a -- again,
  

21          I'm a neuropsychologist.
  

22     Q.   Doctor, did he report any history -- any drink
  

23          history as far as drinking alcohol?
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 1     A.   In terms of our initial evaluation?
  

 2     Q.   At any --
  

 3     A.   On the clinical intake -- he noted on the clinical
  

 4          intake that he drinks socially on his clinical
  

 5          intake.
  

 6     Q.   Did you by any chance have an opportunity to read
  

 7          Dr. Redfield's IME report?
  

 8     A.   Yes, we have that here.
  

 9     Q.   Okay.  Did you note that Dr. Redfield had taken a
  

10          history that the claimant drinks three pints of
  

11          alcohol a day?
  

12     A.   Three pints of alcohol?
  

13     Q.   Yes.
  

14     A.   Well, now that you're telling me that.  Okay.  I'm
  

15          looking at Dr. Brown's response, not Dr. Redfield's
  

16          report.  I don't have Dr. Redfield's report in front
  

17          of me, I have Dr. Brown's response to Dr. Redfield.
  

18     Q.   Okay.
  

19     A.   I don't see that in front of me right now.
  

20     Q.   Okay.  But you don't recall seeing that?
  

21     A.   I don't recall seeing that, because Dr. Brown is the
  

22          one that responded to Dr. Redfield's report.
  

23          Dr. Brown would have seen that in his review of the
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 1          IME.  But I have Dr. Brown's response to his IME.
  

 2     Q.   So if the claimant only reported he drinks socially
  

 3          in his intake sheet, I gather he didn't report that
  

 4          he's been drinking three pints a day since the
  

 5          accident of 2014?
  

 6     A.   He did not report that to me.
  

 7     Q.   Is it possible for a patient that drinks three pints
  

 8          a day for the past roughly two years, could that
  

 9          affect his memory and attention span?
  

10     A.   Well, in terms of alcohol, of course it will affect
  

11          your attention and memory span.  However, on the date
  

12          that we tested him on 4/29/16, had Dr. Brown and I
  

13          noticed anything in terms of alcohol, intoxication or
  

14          anything that would interfere with his ability to
  

15          perform cognitive testing, we wouldn't have tested
  

16          him that day.
  

17               So in terms of the cognitive functioning and his
  

18          abilities, the alcohol did not affect his cognitive
  

19          performance on the testing and our interpretation of
  

20          the findings, because he was not drinking.
  

21     Q.   And that's based on your assumption that he was not
  

22          inebriated on the day and during your exam of April,
  

23          correct?
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 1     A.   I wouldn't use the word inebriated.  I would just say
  

 2          that alcohol did not -- when we evaluated him, he
  

 3          passed his orientation and his mental status
  

 4          examination, and Dr. Brown and I did a clinical
  

 5          interview.
  

 6               And if we determine if a patient cannot sustain
  

 7          attention or will not be able to perform cognitive
  

 8          testing due to any other reasons -- due to
  

 9          depression, due to alcohol, due to medication like I
  

10          talked about before, we would schedule it for a
  

11          different day.  We wouldn't even conduct an
  

12          evaluation.
  

13     Q.   So you're saying you saw no evidence he was under the
  

14          influence of alcohol at the time of your exam,
  

15          correct?
  

16     A.   Correct.
  

17     Q.   Doctor, would prolonged alcohol use, such as drinking
  

18          three pints a day, could that affect your memory and
  

19          attention span over time?
  

20     A.   Well, again, the neurologist would do MRIs and would
  

21          determine if there was any brain changes because of
  

22          chronic alcohol use.  So that would be a question
  

23          that you would ask to a neurologist to determine if
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 1          they noticed any changes due to alcohol -- a chronic
  

 2          alcohol consumption.  And if there's no evidence that
  

 3          there's chronic alcohol consumption, then that would
  

 4          be your answer right there.
  

 5     Q.   Okay.  So you wouldn't be able to tell us whether --
  

 6          let's say if brain MRIs were normal, you wouldn't be
  

 7          able to tell us if chronic alcohol consumption
  

 8          affects memory or attention?
  

 9     A.   I would say that if the brain is normal, then it did
  

10          not have an effect on brain changes.  So that it
  

11          would not affect cognitive functioning because it
  

12          didn't have an effect on the brain.
  

13     Q.   You're saying that there must be brain changes for
  

14          chronic alcohol consumption to affect your memory and
  

15          attention?
  

16     A.   No, I'm not saying that.  I'm saying that this is a
  

17          question for a neurologist.  I'd be happy to answer
  

18          to the best of my ability, if I can.  What I'm saying
  

19          is, you would ask a neurologist if they determined
  

20          that alcohol had an effect on his brain changes.
  

21               But the way I look at it, as a
  

22          neuropsychologist -- and, again, you would ask the MD
  

23          about changes from chronic alcoholism.  What my
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 1          concern is, on the day that I tested him, did I
  

 2          notice anything in terms of alcoholism that would
  

 3          affect his ability to function cognitively on
  

 4          testing, and the answer to that was no.  Depression,
  

 5          medication, alcoholism, there was nothing -- there
  

 6          was no indication of anything that would affect his
  

 7          ability to perform on cognitive tests on the day that
  

 8          the tests were performed.  You would have to ask a
  

 9          neurologist about the MRIs and all that.  I'm not an
  

10          MD.
  

11     Q.   Doctor, I'm confused how you would test for cognitive
  

12          impairment if you determine someone is not able to
  

13          take the test?
  

14     A.   If someone is not able to take the test, we wouldn't
  

15          test them in terms of a standardized
  

16          neuropsychological battery.  If someone wasn't able
  

17          to take the test and it was something in terms of
  

18          dementia or something else, then we'd have to have a
  

19          deferential of what was going on.
  

20               So Dr. Brown and I would have a conversation --
  

21          we wouldn't test that day.  We wouldn't do cognitive
  

22          testing that day.  And we would have someone come
  

23          back and determine if that problem still exists.  So

                  LIGHTHOUSE COURT REPORTING INC.
                           (716) 812-7508



KIM BUSICHIO, M.D. - - DECEMBER 15, 2016 28

  

 1          it's a case-by-case basis.  You don't test someone
  

 2          that's unable to perform cognitive testing.
  

 3                    MS. LEE:  I don't have any further
  

 4          questions subject to redirect.
  

 5               Mr. Cooperstein?
  

 6                    MR. COOPERSTEIN:  I have no further
  

 7          questions.
  

 8               Thank you, Doctor.
  

 9
  

10           (Whereupon, the deposition of Dr. Kim Busichio
  

11          concluded at 11:37 a.m.)
  

12                       *      *      *        *
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   1           STATE OF NEW YORK)
  

 2                              ss:
  

 3           COUNTY OF WESTCHESTER)
  

 4
  

 5                I DO HEREBY CERTIFY as a Notary Public in and
  

 6           for the State of New York, that I did attend and
  

 7           report the foregoing deposition, which was taken
  

 8           down by me in a verbatim manner by means of machine
  

 9           shorthand.  Further, that the deposition was then
  

10           reduced to writing in my presence and under my
  

11           direction.  That the deposition was taken to be
  

12           used in the foregoing entitled action.  That the
  

13           said deponent, before examination, was duly sworn
  

14           to testify to the truth, the whole truth and nothing
  

15           but the truth, relative to said action.
  

16
  

17
  

18                              __________________________
  

19                              Stephanie Aprea
                              Notary Public No. 01AP6030223

20                              State of New York
                              My commission expires

21                              September 7, 2017
  

22
  

23
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