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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
D ¢
JAMES S| MEONE,
Plaintiff,
- agai nst - | ndex No.
063791/ 13
ALEXI CS APAZIDIS, M D. and BROOKHAVEN
MEMORI AL HOSPI TAL MEDI CAL CENTER,
Def endant s.
D ¢

2174 Jackson Avenue
Seaf ord, New York

June 6, 2016
10: 13 a. m

EXAM NATI ON BEFORE TRI AL of ALEXI OS
APAZIDI'S, M D., the Defendant herein, taken by
Plaintiff's attorney, pursuant to a Court
Order, held at the above-nentioned office,
bef ore Josephi ne G ordano, a Stenotype
Reporter and Notary Public within and for the
State of New York.
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PARKER WAI CHVAN, LLP
Attorneys for the Plaintiff

6 Harbor Park Drive

Port Washi ngton, New York 11050
BY: N CHOLAS E. WARYWODA, ESQ

KERLEY, WALSH, MATERA & ClI NQUEMANI, P.C.

Attorneys for the Defendants
2174 Jackson Avenue
Seaford, New York 11783

BY: STEPHEN E. RACH 11, ESQ
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STI PULATI ONS
I T I'S HEREBY STI PULATED, by and bet ween
attorneys for the respective parties hereto,
that: Al rights provided by the CPLR, and
Part 221 of the Uniform Rules for the Conduct
of Depositions, including the right to object
to any question, except as to form or to nove
to strike any testinony at this examnation is
reserved; and in addition, the failure to
object to any question or to nove to strike
any testinony at this exam nation shall not be
a bar or waiver to make such notion at, and is
reserved to, the trial of this action; this
deposition nay be sworn to by the wtness
bei ng exam ned before a Notary Public other
than the Notary Public before whomthis
exam nati on was begun, but failure to do so or
to return the original of this deposition to
counsel, shall not be deened a wai ver of the
rights provided by Rule 3116 of CPLR, and
shall be controlled thereby. The filing of
the original of this deposition is waived. IT
I S FURTHER STI PULATED, that a copy of this
exam nation shall be furnished to the attorney

for the witness being exam ned w t hout charge.
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ALEXI OS APAZI DI S MD.,

The wi tness herein, having first been
duly sworn by a Notary Public in and for
the State of New York, was exam ned and
testified as fol |l ows:

BY THE COURT REPORTER:

Q Pl ease state your nane for the
record.

A Al exi os Apazi dis.

Q Pl ease state your address for the
record.

A Busi ness address is 2780 M ddl e

Country Road, Suite 140, Lake G ove, New
York 11755.
EXAM NATI ON BY
MR WARYWODA:
Let's have these nmarked.
(Wher eupon, docunents were
marked Plaintiff's Exhibits 1, 2A, 2B

and 3A for identification, as of this

date.)

Q Good norni ng, Doctor.

A Good nor ni ng.

Q My nanme is Nicholas Warywoda. |

amwith the | aw office of Parker Wi chman.

Veritext Lega Solutions
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A APAZID S, M D

| am goi ng to be asking you sone questions

t oday.
You' ve been deposed bef ore;
correct?
A | have.
Q How many tinmes?
A. Tw ce, | guess.
Q Those two tinmes you have been

deposed, where you a defendant in a nedical

mal practi ce action?

A Yes.

Q Wen was the last tine you were
deposed?

A. | guess it was a couple of weeks
ago.

Q That action, other than yourself,

can you tell ne are there any other

co-defendants in that action?

A | don't know.

Q Okay. Who is the defense
attorney that represents you in that action?

A St ephen.

Q The sane firmthat represents you
t oday?

Veritext Lega Solutions
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A APAZID'S, M D.

A Yes.

Q It's allegations against you in
that action, can you tell ne what the
al | egati ons are agai nst you?

MR. RACH  Just note ny

obj ection, but to the extent you can

tell.

A | don't really understand what
the all egation was against nme in that case.

Q Al right. Dd you performa
surgery on that patient?

A Yes.

Q Is the allegation that sonething
was done inproperly during the surgery or
after the surgery or both, if you know?

A. | don't really understand what
the allegation is in that case, to be honest
wi th you.

Q When you say you don't understand
what the allegation is, do you know what the
allegation is? |I'mnot saying if you
understand it or not, but do you know what
they are all eging.

A. | think initially the allegation

Veritext Lega Solutions
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A APAZID'S, M D.

was there was insufficient pre-surgical

treat ment .
Q What kind of surgery was it?
A It was |unbar fusion.
Q Do you know what the nane of the

of the patient is in that case?

A Yes.

Q What' s t he nane?

A Robel s (phonetic).

Q Robel s is the |ast nane?

A Yes.

Q I f you know, where is that case
venued?

A. | have no i dea.

Q You don't know what court it's in
front of?

A. No.

Q The other tine that you said you

were involved in a lawsuit, how | ong ago was
that that you were deposed in that case?

A. | guess, couple of nonths ago.

Q Do you know t he nane of the
patient in that case?

A Pasqual e (phonetic).

Veritext Lega Solutions
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A APAZID'S, M D.

Q The sane attorneys represent you

in that action?

A Yes. Well, it was his partner.

Q Same firnf

A Yes.

Q If you can, tell ne did that case

I nvol ve a surgery that you perforned?

A No.
Q What does that case involve?
A | believe the allegation was

failure to provide a foll ow up appoint nent.

Q Did that case involve a

post-surgical infection?

A No.

Q So just for ny edification, you

know the rules of a deposition since you

just had one recently, but I"mgoing to go

over them again.

A. Sur e.

Q First thing is, answers nust be

verbal. Another thing is, let nme finish ny

question before you begin to answer. |l

give you the sane courtesy. If you don't

understand ny question or hear it, just tell

800-227-8440
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A APAZID'S, M D.

me and | will repeat it or rephrase it for
you. Ckay?

A Sur e.

Q If you need to take a break, need
to make a phone call, just tell me and ||

accomodate you the best | can. All right?
A Thank you.
Q We have marked as Plaintiff's
Exhibit 1 what | have been told is a copy of

your CV; is that correct?

A Yes.

Q Is this a conplete and up-to-date
cv?

A Can | see?

Q Sure (handing). What | nean by

conpl ete and up-to-date | nean, does it |ist
all your enployers, the places you' ve worked
and does it list all your publications and
present ati ons?

A | guess the only thing it doesn't
list -- it doesn't list ny current practice.
I"'man editor for this journal, but | also
have, obviously, ny own private practice. |

guess, it's not |isted here.

Veritext Lega Solutions
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A. APAZIDI'S, MD.
Q The private practice, what is the

private practice that you currently have?

A Al exi os Apazidis, MD, P.C
Q What is the address of that?
A The 2780 M ddl e Country Road,

Suite 140, Lake Grove, New York 11755.

Q How | ong have you been working at
Al exi os Apazidis, MD., P.C?

A | guess about nine nonths.

Q O her than the Lake G ove
address, are there any ot her addresses of
that office?

A Yes, | have a satellite office in
21 Washi ngton Avenue, Brentwood, New York
and 27 West Col unbia Street, Henpstead, New
Yor k.

Q Those two addresses in Brentwood
and Henpstead, have those al so been open for
about nine nont hs?

A No. Maybe Brentwood has been
open, nmaybe, eight nonths. | think one
nmonth | ess than Lake Grove. Henpstead, |
just opened that office in February. So

f our nont hs.

Veritext Lega Solutions
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A. APAZIDI'S, MD.
Q O her than yourself, are there
any ot her physicians that are enpl oyed at

Al exi os Apazidis, MD.?

A No.

Q VWhat field of nedicine do you
currently practice?

A Ot hopedi ¢ surgery.

Q When did you first becone

licensed to practice nedicine?

A 2008.

Q Are you board certified?
A Yes.

Q | n what ?

A. Ot hopedi ¢ surgery.

Q When did you becone board
certified?

A 2012.

Q Are you currently licensed to
practice nedicine in the state of New York?

A Yes.

Q Are you licensed to practice
medi cine in any other states, currently?

A | did -- | don't know what the

official status is, but | did have a |license

Veritext Lega Solutions
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A APAZID'S, M D.

i n New Hanpshire. | don't practice there
anynore and the license is currently
inactive. So | don't know if that exactly
nmeans | still have a license there, but it's
in an inactive status voluntarily because |
don't go to New Hanpshire anynore.

Q Any ot her states that you

currently have a license to practice

medi ci ne?
A No.
Q Have you been licensed to

practice nmedicine in any other states
besi des New York and New Hanpshire?

A. No, |I've never held a license in
any other state except those two.

Q It's nmy understandi ng that your
license to practice nedicine had been
suspended or revoked in the past?

A It was a suspension stayed with
probation. So |I'm on probation.

Q What was the date of that
suspensi on?

A June 18t h of 2015.

Q As a result that suspension, you

Veritext Lega Solutions
800-227-8440 973-410-4040
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A APAZID'S, M D.
signed an agreenent agreeing that you were
guilty of certain charges agai nst you?
MR RACH  Just note ny

obj ection, but to the extent you can

answer, you can answer.

A | don't know what the exact |ega
termis. It was a consent agreenent.
signed it at the advice of ny attorney. Not
St eve.

Q I f you could, who was your
attorney in that suspension action?

A Bill Lewws. WIIliamLew s of the
Lewi s Johs Agency.

Q According to the terns of that
suspensi on, the suspension was stayed; is

that correct?

A Yes.

Q The suspension is thirty-six
nont hs?

A Yes.

Q The terns of that suspension, it

requires you to have a nedical nonitor, so
to speak?

A It's sonething called a practice

Veritext Lega Solutions
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A APAZID'S, M D.

noni t or.

Q Who i s your practice nonitor?

A It's anonynous.

Q When you say it's anonynous, what
do you nean by that? | know what you nean

by that. Wy is it anonynous?

A The state requires himto remain
anonynous.
Q As part of your suspension, did

the Workers' Conpensation board take action
agai nst you where you're not allowed to
perform Wor kers' Conpensati on exans?

A Yes.

Q s that also for thirty-six
nmont hs, if you know?

A. There's nothing in the letter
indicating the tinmefrane. The way the board
works is you are not allowed to ask any
questions. So ny current health care
attorney, his inpressionis that it's a
reaction to the OPMC finding and that it
wi || be suspended for the period of the sane
thirty-six nonths.

Q I n your past have you ever

Veritext Lega Solutions
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A APAZID'S, M D.

perfornmed defense nedi cal exans in personal
injury lawsuits; neaning, you are retained
by an insurance conpany to perform nedi ca
exans of plaintiffs in |awsuits?

A Yes. Independent Medica
Exam nati on, yes.

Q When did you start perform ng
those type of exans?

A | guess about 2012. Late 2012,

maybe, or early 2013.

Q Do you still performthemtoday?
A No.
Q WAs it once your |icense was

suspended you stopped doi ng these nedi cal
exans?

MR. RACH. Note ny objection.
H s |icense was not suspended. It is
now on probation. He stills practices
medi ci ne.

MR, WARYWODA: According to the
consent order, his license is
suspended, but it's stayed. So it is
technically suspended, but the

suspension is stayed, so.

Veritext Lega Solutions
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A APAZID'S, M D.

A That is the -- | nean,
technically, ny license has been suspended.

Q Right. D d you stop performng
t hese nedical exans on behalf of the
I nsurance conpani es once your |icense becane
suspended?

A | nostly did | ndependent Medi cal
Exam nations for Wrkers' Conpensation
patients. So when | was precluded from
doing that, | just stopped doing it. Mbst
of the independent nedical examwork that |
did was for the Wrkers' Conpensation board.
So it didn't make any sense for ne to do it,
you know, any longer if | wasn't going to
have privileges with the Wrkers
Conpensati on board.

Q How about outside the Wrkers
Conpensati on board, you have perforned
i ndependent nedi cal exans on behal f of
i nsurance conpani es for people who had

brought | awsuits; is that correct?

A | believe so, yes.
Q Do you know how many in 2012 you
wer e doi ng; |ike per week, per nonth, per

Veritext Lega Solutions
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A. APAZID S, M D.
year ?

A. Nunbers, | couldn't estimate.

nmean it was variable. Sonetines you go and

there m ght be twenty schedul ed and ten show

up. | would have to ask the office for

exact nunbers.

Q Are you still currently a nmenber

of the Suffolk County Medical Society?
A Yes.
Q When did you first becone a

menber there?

A | guess when | noved to Suffolk

County, 2010.

Q In 2013 were you a del egate for

the Suffol k County Medi cal Society?

A. Yes, | was a delegate to the
state convention. | think even before 2013.
Q | see according to your CV you

are a nenber of the New Jersey Othopedic
Society; is that correct?

A. | lived in New Jersey for six
years. |'mnot an active nenber there
anynore, obviously.

Q Were you ever licensed to

Page 17
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A APAZID'S, M D.
practice in New Jersey?

A No.

Q For any of the societies that you
have listed on your CV, did any of them
require you to take any sort of tests in
order to beconme a nenber of any of those
soci eties?

A. Exam nation, no. Well, |
shouldn't say that. The Institutiona
Revi ew Board required testing.

Q What kind of testing?

A It was done online. It was

various testing, you know, for ethical
treatnent for patients and research, for the
Geneva accords for research. It's just the
revi ew board nmenbers approve or help to
navi gate their way through approval. So the
pur pose of the review board the nenbers have
to go through certain training for that.
O herw se, some of the societies being board
certified is what allows you to participate
In a society.

Q Now, the boards, did you pass the

first time when you took your boards?

Veritext Lega Solutions
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A APAZID'S, M D.
MR. RACH  Just note ny

obj ection. You can answer.

A Yes.

Q O her than orthopedi c surgery,
have you ever practiced in any other field
of nedi ci ne?

A No.

Q Are you famliar with a conpany
nanmed Long |sland Othopedic & Spine

Speci al i sts?

A Yes.

Q Were you enpl oyed by them at one
tinme?

A Yes.

Q When did you first becone

enpl oyed t here?

A August 2nd, 2010.

Q What is the Long Island
Ot hopedic & Spine Specialists affiliation,
if any, with Brookhaven Hospital ?

A. | mean, | don't know what the
| egal relationship is, but ny inpression is
that it is a hospital owned practice.

Q When you were enployed with Long

800-227-8440
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A APAZID'S, M D.
I sland Orthopedic & Spine Specialists, were
you al so enpl oyed by Brookhaven or was it
Br ookhaven you were enpl oyed with, had that
wor k out; |ike your paycheck, who signed
your paycheck?

A | did it electronic depositing.

I never really actually got a paycheck. |
remenber when we first starting working
there it was called Total Joint Repl acenent
Services. Then, maybe, sone of the checks
wer e sonet hing call ed Brookhaven Surgi cal
Services. These are just the nane | kind of
remenber. After a couple of years, | guess,
we settled on this nane, Long Island
Orthopedi ¢ & Spi ne Speci alists.

Q What was your position at Long
I sland Orthopedic & Spine Specialists when
you |l eft there.

A Ot hopedi ¢ surgeon.

Q Did you hold any position on a
board as part of a partnership, anything
like that?

A No, I nean | was -- | volunteered

for the nedical board of the hospital. |

Veritext Lega Solutions
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A APAZID'S, M D.

served two years on the nedical board of the
hospi tal .

Q " mtal king about with Long
I sland Orthopedic & Spine Specialists. D d
you hold any position other than orthopedic
surgeon with that entity, Long Island
Orthopedi c & Spine Speci alists?

A No.

Q When were you | ast enpl oyed at
Long Island Othopedic & Spine Specialists?

A | resigned as of July 1st, 2015.

Q Wen was the last tine you were
enpl oyed at Brookhaven Hospital ?

A. Sane day.

Q When you left Long Island
Ot hopedi ¢ & Spi ne Specialists and
Br ookhaven Hospital on the sane day, what is
the next place you were enpl oyed?

A | started ny own practice,
Al exi os Apazidis, MD., P.C

Q As part of the terns of your
suspension, are you still permtted to
perform surgeries?

A. Yes.

Veritext Lega Solutions
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A. APAZID'S, M D
Q Can you tell nme what type of

surgeries you have perforned?

A Ot hopedi ¢ surgery.

Q When you say orthopedic surgery,
sure, like what kind, certain areas of the
back; | nean, | am nectom es, fusions?

A | performall surgeries of the

cervical, thoracic and | unbar spine. You
know, | tend to stay away from sports
procedures, not voluntarily at |east, and
whatever else I'll need to do if |I'mon
call, such as fracture work. From surgica
respective, | try to specialize on spine
surgery, but then if I'"'mon call, | take
care of whatever cones in. That tends to be
nore fractures.

Q Are you famliar with a patient
naned Janes Si neone?

A Yes.

Q As you sit here today, do you
have an i ndependent recollection of any of
the care and treatnent that you perforned on
Janmes Si nmeone?

A | do. | renenber the patient.

Veritext Lega Solutions
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A APAZID'S, M D.

Q What about the patient do you
remenber? First, we wll just say off the
top of your head wi thout |ooking at the
chart.

A | remenber that he was in extrene
pain. He was in a car accident. That
nobody coul d explain what was going on with
hi m because he had an i magi ng study that was
negative. | got a repeated inagi ng study,
whi ch showed a | arge disc herniation, an
instability. | took care of him He,
subsequently, at surgery devel oped an
infection, and we took care of the
infection. That's ny recollection in terns
of his care.

Q Now, you said we took care of the
infection. W is we?

A | took care of the infection, I
shoul d say.

Q You said that he was in a |l arge
anount of the pain. |Is that before surgery,
after surgery, both?

A Wl |, before surgery he didn't
know what to do with hinself. M

Veritext Lega Solutions
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A APAZID'S, M D.
recollection -- | didn't |look at the
pre-surgical MRl -- but ny recollect is that
he had an MRI, which was sonet hi ng around
six nonths or so before | had seen him that
was negative. It didn't show anything. He
had been to sonme peopl e and nobody believed
hi mthat had a problem but | believed him
| got a new MRl and it showed the problem
whi ch sonetines happens in traumatic
situations where the first MRI is negative
and the second -- but over tine things
occur. So he had a disc herniation there
and explained all his synptons. W did the
appropriate surgery, and he had relief of
the radi cul opathic pain that he had.

Q In terms of M. Sineone, do you
remenber himas being a patient who was a
mal i ngerer or a patient who was trying to
better? Do you understand ny question?

A Yes. He had a very real problem

Q Do you recall himas being a
patient who followed the instructions you
gave himor would he not follow your

i nstructions?
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A APAZID'S, M D.

A No. He followed the
I nstructions, and we were in close contact
with the patient at all tines.

Q When you say cl ose contact with
the patient at all tinmes, what do you nean
by that?

A There were frequent visits.

There was frequent comuni cations wth the
patient. | was in touch with the nurses
that were going to his house for the

dressi ng changes. There was |ots of forns
and things that |I filled out for himfor his
resources, his insurance and then, maybe, he
got a different insurance, | forget. But
there was a | ot of paperwork to be done for
Jimy and things |ike that.

Q Bef ore com ng here today, what,

I f anything, did you review in preparation
for your deposition?

A The hospital records and sone of
nmy notes that we had previously, but not the
new notes that conpleted the record.

Q Let's tal k about that. The

medi cal chart that Long |Island Othopedic &

Veritext Lega Solutions
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A APAZID'S, M D.

Spi ne Specialists had for Jimy, was there
one chart, was there nore than one chart;
what's your recoll ection?

A The way the -- we had an all
el ectronic system The way it worked was
there was one, you know, an el ectronic chart
in the E-clinical nedical record system and
that's what we used. So everything should
be in the E-clinical systemunder his nane.

MR, RACH.  Just by counsel, |
t hi nk one of the issues we have is,

explain to himwhat happened when you

hit print.

A It does whatever it wants.
Q What do you nean by that?
A. So there is no print record

function or button. So when soneone asks
for nmedical records, sonebody -- and there's
no desi gnated person for this. Sonetines
it's not even soneone in the office of Long
Island Orthopedic & Spine. It mght be
soneone in the hospital at the nedica
records departnent -- has to go into

E-clinical and print each note or each

Veritext Lega Solutions
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A APAZID'S, M D.
t el ephone encounter. Meaning, if | have a
t el ephone conversation with a patient, |
create sonething called a tel ephone
encounter or tel ephone note. Soneone has to
go in and print all these things.

Then there's also a section for
anythi ng that gets scanned |ike the forns,
the forns, that M. Sineone needed filled
out. | would fill themout and they would
be scanned in and hopefully, uploaded to the
system So you have to go into a separate
section and print each formout. So there's
no like print all function on it. So
soneone has to go in and do it nmanually.

Q Ckay. Now, the system the
nmedi cal record keeping systemthat was in
use at Long Island Othopedic & Spine
Specialists, if you inputted sonmething from
the office of Long Island Orthopedic & Spine
Specialists, would it be uploaded to a
syst em where soneone from Brookhaven
Hospital would al so be able to access those
records?

A. | have no i dea.

Veritext Lega Solutions
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Q kay. It's ny understandi ng, and
correct ne if I"mwong, you had nothing to
do with the printing out of medical records
that we have marked at our deposition today;
is that correct?

A Correct.

Q What |'mgoing to do is we have
marked as Plaintiff's Exhibit 2A and 2B. Can
you take a | ook through these and tell ne is
there anything that you notice is m ssing
fromthis nedical record, both these, 2A and
2B, that you think, well, | know sonet hing
is mssing or there's a docunent that |
bel i eve should be part of this chart that's
not here?

MR. RACH  Take your tine.

Q Doctor, you are review ng the
records and you wanted to nake a statenent
about the records.

A Yes. To the best of ny
recoll ection, this appears to be nost of the
notes and tel ephone encounters that | can
recall. Cbviously, it was three, four years

ago.

Veritext Lega Solutions
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Q You used the term nost of, which
woul d indicate to ne that there is stuff
m ssi ng.

I s there anything that your
review shows that you think there's
sonet hing m ssing or should be there that
isn't there?

A There may be -- | do renenber
filling out forns for himfor his insurance
or for, you know, benefits fromhis union,
possibly. | remenber filling out fornms to
get himservices and things like that. So
we did try to scan those in and retain
copies of those. That's the only thing off
the top of ny head that | can recall that |
don't see here.

| suppose there may al so be notes
fromthe visiting nurses. They frequently
sent in reports or prescriptions for, you
know, further products, dressing products,
things like that. There would be encounters
or messages from nurses, visiting nurses.

Q Wul d you get copies of bl ood

test results?

Veritext Lega Solutions
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A Copi es, not unl ess they were done
outside the hospital. |If they were done in
the hospital, then | had access to the
hospital |ab, the hospital systemso | can
review those. W wouldn't necessarily input
theminto our practices, nedical records, so
to speak.

MR WARYWODA: At this tine,

["mjust going to call for a search be

done for any encounters or phone

nmessages from Visiting Nurse Service

who nmay have called in, and | wll

follow up in witing.

MR RACH  kay.

Q So if you can tell ne when Janes
Si neone first becane a patient of yours?

A Sure. June 17, 2011.

Q Were there any other orthopedic
surgeons who were working at Long Island

Ot hopedic & Spine Specialists in June of

20117
A Yes.
Q Do you know how it was M.

Sinmeone first net wwth you as opposed to a
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di fferent orthopedic surgeon at the

practice?

A | was the spine specialist at the
practi ce.

Q You generated a report of your

visit with M. Sinmeone of June 17th, 2011;

is that correct?

A Correct.

Q It's a typed note; is that
correct?

A Yes.

Q What was your custom and practice

back in June 2011; would you dictate into a
machi ne docunenting your visit, would you
wite notes and then have themtranscri bed;
what was your practice?

A | woul d do bot h.

Q Do you renmenber with M. Sineone
in June 17th, 2001 what you did; did you
dictate, did you take witten notes?

A | don't renenber how did his
particul ar notes. But, in general, | would
tape things because we did have conputers on

the walls in the exam nation roons. So

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 32

A APAZID'S, M D.
sonetinmes as |'mtalking to the patient |
m ght type, perhaps, as he is speaking.
did also at ny office desk did have a
di ctati on systemwhere | could dictate
directly into the conputer.
| don't recall when | did nore

di ctating because it had sone probl ens
initially. It wasn't working that well. So
| did do a lot of typing, initially. |
don't remenber when, if it was a by June of
2011 or not, that | was doing nore dictation
or nore typing. There m ght be even entire
notes that | sinply typed because it |eant
itself nore to typing, but | don't recal
specifically for this patient.

Q What was it that brought M.
Si meone to your office on June 17th; what
were his conplaints --

A He had nunbness, tingling and
pai n going down his left |eg.

Q He told you that he was invol ved
in a car accident a nonth before?

A Yes.

Q He told you that he had a

Veritext Lega Solutions
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previ ous surgery, a discectony previously?

A Yes.

Q Do you read MRI filns?

A Yes.

Q On that first visit in June 17th,

2011, did you perform an exam nati on of hinf
A Yes.
Q Can you tell nme what your

exam nation entailed and what the results

wer e?
A Sure. So | exam ned his | unber
spine. | did not note nmuch back tenderness

or spasm He did have a positive straight
leg raise sign on the left. He did have
i ntact notor and sensory findings were
intact. Reflexes were normal. He did have
a normal range of notion of the | unbar
spi ne, and sone ot her provocative nmaneuvers
wer e negati ve.

Q Now, you said Gaensl en naneuver.
What is the Gaensl en maneuver?

A So these are taken in
conmbi nation. The Gaenslen's, the |ateral

conpression, the Yeoman's test and Patrick's

Veritext Lega Solutions
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test, these are mani pul ations of the |eg
neant to exacerbate synptons of sacroiliac
or hip pain. W use themto differentiate
if the pain is comng fromthe sacroiliac
joint, the piriforms fossa or fromthe
| unmbar spi ne.

Q At that point all those tests
were negative; is that correct?

A Yes.

Q According to your note, the
patient had the MRl studies with hinf

A Yes. | must have seen the actua
pi ctures based on what | have witten here.

Q According to the assessnent part
of your note, it says, "The L4, 5 segnent is
severely affected with disc bul ges,
| i ganent ous hypertrophy and facet
i nflanmation; is that correct?

A Yes.

Q That's what you saw or is that
i ke just copying what the MRl report said?

A M ght be a conbi nati on of both.
Based on what |'ve witten here, it appears

that | did see the actual pictures.

Veritext Lega Solutions
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Q It says, the fifth sentence, "At

no level is there any sign of direct nerve

root inpingenent."” Do you see that?
A Yes.
Q That was your interpretation; is

that correct?
A Yes.
Q Two sentences later it says, "I

fail to identify any surgical targets on his

MRI . "
A Yes.
Q What do you nean by that?
A | did not see an area that woul d

be anenable to surgery to benefit him

Q Now, four lines fromthe bottom
in the assessnment paragraph it says. "As
with all nerve root contusion the follow ng
gui dabl e course.” |Is that what this
sentence i s supposed to say?

A No, it doesn't nake any sense to

Q Do you know what you neant to
wite there?

A Maybe, they follow a predictable

Veritext Lega Solutions
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cour se.
Q Then you wote, "it nmay take
several nonths for the synptons to

conpl etely resolve and they may never

resolve"; is that correct?

A Yes.

Q It says, "I've expl ained these
Issues to the patient." What did you

explain to M. Sinmeone?

A Based on ny description here and
havi ng encountered this situation before, we
do see after car accidents, there nmay not be
a conpressive lesion or sonething that is
actually putting a | ot of pressure on the
nerve root. So that would be a surgica
target. Al though we don't al ways
necessarily do surgery on those either.

But this would be a situation
where | felt that it was the trauma of the
acci dent, whiplash-type affect or stretching
of the nerve roots, and that just as if you
received a punch to the armand there was a
stinger aspect to it that over tine it would

resolve. The tine course of that iIs

Veritext Lega Solutions
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variable. And, of course, there is always a
possibility that it doesn't inprove. W've
seen that as well.
Q Did you forma differential

di agnosi s?

A Yes.
Q What was your differential?
A The patient had radicul ar

radi cul opathy of the left |ower extremty.

| referred the patient to a pain nanagenent
doctor, Dr. O Leary. Since this was not a
surgical situation at this tinme, | did refer
himfor, you know, nedications and possibly,
nore injections.

Q Under followup it says "PRN'.

Is that as required?

A Yeah, as required because | work
closely with Dr. O Leary. He was just on
the other side of the hospital. So,
typically, it wasn't a point to nmake a
foll owup appointnent with me at this tine
since he was going to see Dr. O Leary. |If
at any point Dr. O Leary feels like a

patient needs to see ne again, he just sends

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 38

A APAZID'S, M D.
themright over. So there was no point to
make an actual appointnent at this tine.

Q Was that the custom and practice,
if you would refer a patient to Dr. O Leary,
Dr. O Leary would, generally -- if a patient
wasn't getting better or the synptons were
getting worse, he would send them back to

have an appointnment with you?

A Yes.
Q Now, if you can go back and j ust
explain to ne -- there is a signature on

this; correct?

A Yes.

Q It says, "Electronically signed
by Al exi os Apazidis, MD on 5/31/2016." Do
you see that?

A Yes.

Q In ternms of signing off on these
of fi ce notes, what was the procedure on how
you woul d sign off on thenf

A. So | would conplete nmy notes,
typically, wthin either the sane day or
wi thin days of seeing the patient. However,

on this nedical record system at any tine

Veritext Lega Solutions
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that you go in to print out a note, it
al ways puts the date of the printout -- do
you see the date that it was printed?

Q Yes.

A Assigns it there. It has been
menti oned on several occasions to the
bosses, and there's probably a ticket out
with the EMR consultants. It's does this.
You may even have an another copy of it and
it will have a different date.

Q So ny question, though, is, did
you ever review this note after it was
transcri bed just to nake sure that
everything inside the note was accurate, if
you renenber?

A. | don't renenber doing that, no.

Q Did you have a custom and
practice in ternms of what you would do once
you transcribed a note and it was put into
the chart; would you have a custom and
practice of reviewi ng the note, not
reviewing it?

A Once | finished ny note, you

know, once | finished -- in other words,

Veritext Lega Solutions
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once | got to the section of plan and wote
this part, there is a button. | don't
remenber what the button said. But there
was a button that | would click to kind of
indicate that I'mdone with this note. That
woul d al |l ow t he people who did billing to
know t hat the note was done and they can
then bill for the visit.

Q Now, the next tine that

M. Sinmeone say you, was that on July 27,

20117
A Yes.
Q s there a phone nessage in

bet ween those two visits?

A Yes.

Q That's a phone nessage on July
14, 2011; is that correct?

A Yes.

Q That is about a rash that M.
Si meone had; is that correct?

A Yes.

Q Did you speak to M. Sineone on
the phone as a result of this phone call or

did soneone fromthe office?

Veritext Lega Solutions
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A | don't think that | spoke -- |
don't recall, but I don't think that | spoke
to M. Sineone at this tine.

Q Then we have a July 27, 2011
visit with you; is that correct?

A Yes.

Q What conplaints did he nmake to
you on that day?

A You know, sane conpl aints.

Radi ati on of the pain now down to the toes.
Qdd sensations we call paresthesias, aching,
burni ng, shooting pain, severe, which,
again, a simlar history had been going on a
month or so after his car accident.

He had started the nedication
prescribed by Dr. O Leary. He had a
reaction to it, so he stopped it. Dr.
O Leary had infornmed that he did not think
he was any | onger a candi date for epidural
i nj ections.

Q Do you renenber, did you have a
conversation with Dr. O Leary before July
27, 2011 about M. Sineone?

A | don't renenber having one with

800-227-8440
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hi m
Q Dr. O Leary, you said he was an
enpl oyee in the hospital; is that correct?
A No, no, no. He had an office on
the other side of -- ny office was on

Hospital Road and his office was on the
ot her side of the hospital on Sills Road.

Q What was the nane of his
practice, do you know?

A | don't know.

Q As part of the HPI, it says that
M. Sinmeone was asking you for other
treatment nodalities?

A. Yes, he cane in asking about what
do you do next, basically.

Q You did an exam nation of himon
this date; is that correct?

A Yes. It's a simlar examthat |
had t he previ ous nonth.

Q It says assessnent. |s that your
di agnoses or your differential?

A. Yes. | mean, there wasn't nuch
of a differential. The patient clearly had

radi cul opathy of the |ower extremty.

Veritext Lega Solutions
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Q The | ast sentence says, "I
bel i eve that an appropriate course of
anti-inflamuatory nedi cati ons, nuscle

rel axants and adequate tinme will allow him

to fully recover in tine." Do you see that?
A Yes.
Q What do you nean by that, that it
will allow himto fully recover in tinme?
A Well, in the absence of an

i mpi nging | esion, the absence of sonething
that's actually putting a lot or pressure in
the nerve, we expect that the nerve wll
recover fromthis stinger or stretch or
contusion-type affect that nust have been
caused during the car accident.

So that's the expectation that
with tine the nerve will conme back, unless
there's sonething actually putting pressure
on it, at which point the nerve may get
worse. We don't know.

Q You tried starting himon certain
medi cati ons, Val parin (phonetic) and
Utracet; is that correct?

A. Yes.

Veritext Lega Solutions
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Q Fol | ow-up says "Two nont hs check
effective nedications.” Do you see that?

A Yes.

Q | s there anything you renmenber

about this visit that's not docunented in
this report?

A. Not hing that | recall, no.

Q Next visit was August 11, 2011;
Is that correct?

A Yes.

Q At that visit M. Sineone told
you, patient, he was conpl ai ni ng of
persistent pain rating down left leg that is

wor sening; is that correct?

A Yes.

Q He now had an epi sode of | oss of
bl adder control; is that correct?

A Yes.

Q You did an exam nation of him is

that correct?

A Yes.

Q You found that he had extension
of zero; i1s that correct?

A. Yes, and al so, flexion of

Veritext Lega Solutions
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forty-five.
Q You, again, assessed him a
radi cul ar syndrone of |lower |inbs; correct?
A Yes.
Q You fornmed a plan of treatnent

for himat the visit?

A Yes.
Q What was your plan?
A To get new i magi ng studies

because of the new synptons.

Q Now, on page 2 of 2 of this
visit, under "Plan", it says, "l have
recommended that he go to the ED'; is that

t he energency departnent?

A Yes.
Q "But he has to go hone for his
daughter. | have asked the patient to cone

as soon as possi ble do get energency MRl and
possi bly be admtted to the hospital. [I'Il
get to the other part of the sentence for
now.

But why is it that you
recommended that he go imediately to the

enmer gency depart nent ?

Veritext Lega Solutions
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A Because he seens to be getting
Wor se.
Q So why was it you told himl want

you to imrediately go as opposed to goi ng
the next day or a day after?

A Because he had said that he | ost
control of his urine, one episode. But in
traumatic situations, you know, car
accidents, | have seen things progress
qui ckly. So I had concern.

Q You told himto follow up with
you in two weeks or when the MRl is
conplete; is that correct?

A Yes. | nmean it sounds |ike he
had no intention of going to hospital. So |
did the next best thing that | could, which
Is order an outpatient MR since he wasn't
going to get it through the ER  Typically,
you know, we have to get authorized for the
i nsurance, scheduled. By the tine it all
gets done, it's usually at |east a week.

Q He told you the reason why he
couldn't go because he had to get hone to

hi s daughter and his w fe?

Veritext Lega Solutions
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A The wi fe, yeah. Describe here --
his wife would be returning forma business
trip the next day and then he would be nore
avai l able. So he's already, basically -- it
seens that he has told nme at this point that
he is not going to be able to take care of
this for the next couple of days. So we,
probably, initiated an authorization to be
done as an outpatient to another facility.

Q The next tinme he cane to your

of fi ce was August 25th, 2011; is that

correct?
A Yes.
Q It's says under "CC or chief

conplaint MRI review'; is that correct?

A Yes.

Q He had had the MRl by that point?

A Yes.

Q Under assessnent it says that you
reviewed the MRI; is that correct?

A Yes.

Q It nentions "there are sone

i nterval worsening of the L4/5 and L5 F1

di sc collapse with a bulging of the discs.”

Veritext Lega Solutions
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Do you say that?

A Yes.

Q Was that your findings, was that
the radiol ogist's findings, conbination?

A This sounds |ike ny description
of the pictures that | saw.

Q You al so say, "there was sone
wor sening of the left L4/5 foram na

stenosis fromthe previous MR, which would

explain his synptons.” Do you see that?
A Yes.
Q So what was it about the M

findi ngs that expl ained the synptons that he

had?

A The disc herniation had gotten
worse. |t had progressed.

Q At that point it says, "Based on
the nost recent inmaging, | feel that he

woul d benefit froma repeat that the L 4/5

foram nal epidural injection N4 an L5 Sl

epidural injection interlamnar"; is that
correct?

A Yes.

Q So at this point did you consider

Veritext Lega Solutions
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M. Sinmeone to be a surgical candi date?

A It, certainly, was sonething that
could be occurring in his future. But,
obvi ously, you know, you don't junmp into
surgery. You try to exhaust all nonsurgica
neasures, which is why |I sent himback of
anot her epidural injection.

Q After that visit is there a phone

nessage of Septenber 1st, 20117

A Yes.

Q Were he was aski ng about the
MRI ?

A Yes.

Q Your response was that you are

going to see himon Septenber 7th. So you
wi Il discuss the imaging at that tine; is
that correct?

A Yes. Apparently, he had soneone
else -- a friend of his |look at the MRI and
t hey thought they saw sonme darkeni ng, but,
obviously, | had seen the MRI. | had
reviewed it with himat the August visit,
and | didn't feel it was necessary to

di scuss it again.
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Q When was the next visit that he
cane to your office?

A Sept enber 23rd.

Q At this tinme he cane to nake
conpl ai nts of what to you?

A. He had the sane conplaints, and
he had gone through nore epi dural
i njections, two, | believe, which only gave
hima few hours of relief after each
I nj ection.

Q At this point did you do a range
of notion testing or physical exam nation on
himat this visit?

A. | did exam ne the patient, yes.

Q What were your findings on your
physi cal exanf

A Simlar findings. Although he
di d have nore nuscle spasm and tender ness.
He, again, had a positive straight |eg raise
on the left side. However, he was starting
now to devel op decrease sensation of
nunbness and sone decreased strength on the
left side.

Q At this point, at this visit,
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what was your di agnoses; your differentia
di agnoses of hin®?

A That he had | unbar radi cul opat hy
particularly of the left leg. He has a disc
herni ati on and he has back pain.

Q At this point you considered him
a candidate for surgery; is that correct?

A Yes.

Q What surgery was it that you
bel i eved he was a candi date for?

A For a deconpressi on procedure,
whi ch is when we take the pressure off of
the nerve roots and also for a fusion or
stabi lizing procedure.

Q You fornmed a plan, is that
correct, it says plan on your report; is
that correct?

A Yes.

Q You continued the prescribing of
medi cation to him is that correct?

A Yes. Some nedications were
continued. Voltaren was stopped because
it's an anti-inflanmmatory, which you cannot

take with during surgery.
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Q You continued Utracet; is that
correct?

A Yes.

Q What is Utracet?

A It's a pain nedication.

Q And Percocet ?

A It's al so a pain nedication.

Q And Val i unf?

A It's a nuscle rel axer.

Q What's Flexeril?

A It's also a nuscle rel axer.

Q Under the third paragraph of the
pl an where it says, "lunbar and sacr al
arthritis." Do you see that?

A Yes.

Q It says, "I have explained the

ri sks and benefits of surgery to the
patient, including bleeding, infection,
paral ysis, death, nerve danage, failure to
cure his pain, continued weakness and dural
tear."

Do you renenber, actually, having
the conversation with himabout the risks

and benefits of the surgery?
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A | don't renenber the specific
conversation, no.

Q In ternms of infection, sitting
here today, do you renenber what you told
M. Sinmeone, specifically, about the risks
of infection?

A No.

Q What was your custom and practice
in ternms of when you would discuss with a
surgi cal candi date, patient, what would you
tell them about the risk of infection in the
surgery?

A | would tell themthat spine
surgery carries a risk of bl eeding,

I nfection, nerve danage and dural tears.
The risks are between one and ten percent
dependi ng on what the specific type. |
don't know what else | would kind of nore go
into, but that's, basically, the
conver sati on.

Alot of times it's nore
answering their specific questions. You
know, nost patients don't really go into the

percentages. So | don't really have
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ext ended conversations about that. More
patients are nore concerned with what's
going to be the end result. So we end up
spending a |l ot nore tine discussing what the
chances I'mgoing to better, what's the
chances I'mgoing to be worse. So we
di scuss that nore.

Q That was ny next question. Do
you renenber having a conversation with M.
Si meone on this visit about what your
prognosis was for him whether or not you
t hought the surgery would be effective on
hi m or not?

A. | don't renenber the specific
conversati on.

Q Do you recall going into the
surgery of M. Sineone what you believed how
effective the surgery would be for M.

Si meone?

A Wll, | don't recal
specifically, but fromreview ng the records
at least, you know, | have a patient who has
been suffering for at this point three or

four nonths is having a worsening course,
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deterioration now with worseni ng back pain,
whi ch he did not have significantly three
nont hs earlier, now with weakness and
nunbness as well as a bl adder accident.

So | think that | would have
di scussed with himthat -- again, surgery is
never necessary. However, he appears to be
havi ng a worseni ng neurol ogi c deterioration
and that we should be able to stop at | east
t he wor seni ng.

| do all -- you know, in terns of
custom and practice, | do always | tell all
pati ents that nerve damage can be pernmanent.
So even at this point, the weakness and
nunbness that he had experienced at this
poi nt may now be permanent. Even if | do
the surgery and take the pressure off the
nerve, it may not conme back. Now, it does
frequently conme back, but | always tell
pati ents even what you have now m ght not
get better.

Q Now, in terns of what you

reviewed with M. Sineone with the M

findi ngs, do you have an opinion with these
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findings as to how effective a surgery would
be on M. Sineone?
MR RACH  Just note ny

obj ection, but if you understand the

question, you can answer.

A | think I would have thought that
the surgery would be effective for him
because the recent MR showed an acute
wor seni ng of the disc herniation and we were
getting to it in a reasonable tine course.
In other words, this wasn't sonething that
has been going on for a year and it's Ilike,
well, | don't know what kind of inprovenent
l"mgoing to get in this nerve root. This
Is clearly sonething that has worsened over
the last three nonths and we are addressing
it inatinly fashion. So | would have
expected sone i nprovenent in his condition.

Q So when you say sone i nprovenent
with these findings that we have for M.

Si reone, woul d you have expected a tota
I nprovenent back to no radi cul ar synptons,
no nunbness?

A. We can never say one hundred
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percent, but what |, usually, tell patients
is that the things |like pain tend to get
better when you take the pressure off the
nerve root. Things |Iike nunbness and
sensati on changes paresthesias are a little
harder to get back. But if they are
addressed in a tinely fashion, due tend to
do get better.

The weakness is the worst
prognosis. So when he started to get weak,
that's what lent a little urgency to the
surgery, because weakness is the last to
conme and the last -- like the last synptom
to cone on froma conpression, and it tends
to be the hardest one to resol ve.

Again, the fact that we were
addressing it in a tinely fashion, if |
woul d have said that | would hope that this
was going to inprove, but we can never say
prom se one hundred percent.

Q Sure. The next tinme M. Sineone
saw you was that in the hospital?
A Yes.

Q There is a phone nessage from
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Septenber 27th, 2011. Do you see that?

A Yes.

Q Under action taken it says, "I
spoke to the patient and reassured hi mthat
everything is fine for the surgery for
Cctober 21." Do you see that?

A Yes.

Q s that that you spoke to him or
the nurse spoke to hinf

A | spoke to him

Q Do you renenber when it was he
cal l ed you; what was his concern about the
surgery?

A. | don't renenber exactly, but it,
probably, had to do with insurance
aut hori zati on and schedul i ng and/ or
scheduling issues. You know, whether --
again, | don't renmenber specifically, but
fromthe -- Denise Nugent is the surgical
coordi nator. So she handl es scheduling or
at the tine. She's not there anynore.

Q It probably dealt with the actual
schedul ing and getting the authorization for

the surgery and not |'m scared of having the
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procedure?
A Not that | recall, no. He was
very ent husi asti c.
MR. RACH Of the record.
(Wher eupon, a di scussi on was
hel d off the record.)
MR, WARYWODA: Back on the

record.

Q The next time M. Sinmeone saw you
was at Brookhaven Menorial Hospital; is that
correct?

A Yes.

Q That was for the surgica

procedure?
A Yes.
Q What was the date of adm ssion of
M. Sineone at Brookhaven Hospital ?
A s there sonething in the
hospital record there?
MR. RACH. Of the record.
(Wher eupon, a di scussi on was
held off the record.)
MR. WARYWODA: Back on the

record.

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 60

A APAZID'S, M D.

A He was adm tted on COctober 21st
of 2011.
Q You perfornmed a surgery during

this adm ssi on?

A Yes.

Q What was the surgery that was
perfornmed on M. Sineone during this

adm ssi on?

A He had a di scectony and fusion
oper ati on.
Q Was it both anterior and

posterior?

A Yes.

Q Prior to M. Sineone comng to
the hospital, was it your intention of
perform ng an anterior and posterior

portions of the surgery?

A Yes.
Q Wiy was that?
A That's how the surgery is

performed. You can do it froma posterior
approach, but ny preference was for a
conbi ned appr oach.

Q Prior to M. Sineone getting on
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the operating table, was it your intention
of having certain physician or physicians
assi st you in the procedure?

A Yes.

Q What physicians, prior to the
surgery beginning, did you intend to have
assi st you in the procedure?

A Dr. Martin. He's a vascul ar
access surgeon. So he woul d be necessary to
do the anterior part of the surgery. |
usually, try to get another spine surgeon.
So once Dr. Martin has perforned the access
portion and has shown us the way to the
spine, | then do the discectony infusion
part with another spine surgeon. | don't
even renenber who it was in that case.

Q Was it Dr. Chen?

A Yeah, Dr. Morgan Chen. That's
sonmebody who frequently assisted nme. Then
we woul d then do the anterior portion of the
surgery. | frequently would have a plastic
surgeon to ensure the wound woul d handl e
especially in a case like this where he is a

bi g guy, obesity, and there's going to be
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sonme change in the height of the spine
because he's col | apsed and we going to
resort that height. And, you know,
soneti nes the skin has changed during the
surgery. It would involve plastic surgery,
if they're available. Sonetines they' re not
avai | abl e.

Q So prior to this surgery taking
pl ace, did you anticipate that you would
have to have a plastic surgeon assist you in
t he wound cl osure?

A | try to get plastic surgery

i nvolved in these cases. They are not

al ways available. |If soneone is avail able
fromplastic surgery, | would, yes.
Q M. Sinmeone, he underwent

presurgical testing?

A Yes. That is, typically, the
hospital policy, yes.

Q WAs there any issues with any of
his presurgical testing; any abnor nal
finding during his presurgical testing?

A Not that | know of right now.

Q So pre-surgery his blood work al
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cane back fine; correct?

A Again, | haven't reviewed it.

But if there was an abnormality, we would
have addressed it or held up the surgery.

Q If you want to just take a | ook,
is there anything pre-surgery testing showed
that caused M. Sineone not to be a surgica
candi dat e?

A | do not have records of the
presurgi cal testing.

Q But we can agree that if there
was sonet hing abnormal with M. Sineone's
presurgical testing, you would not have
perfornmed the surgery; correct?

A Vell, it would depend on what the
nature of the abnormality was.

Q If M. Sinmeone had an infection
prior to the surgery, you would have
cancel l ed the surgery until he didn't have

the infection; correct?

A. Again, it would depend on the
I nfection.
Q Ckay. What type of an infection

could a patient be suffering fromwhere you
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woul d perform surgery?

A | mean a urinary tract infection,
for instance. That cones up. Infectious
decease literature and our own infectious
di sease doctor in the hospital at the tine,
he woul d agree that -- we've had it cone up
before. Were if sonebody had a urinary
tract infection, you can give hima dose of
anti biotic that day and you can proceed with

t he surgery.

Q What is an antibiotic?

A It's a nmedication used to treat
i nfections.

Q There are different types of

antibiotics that treat different types of
I nfections; correct?

A Yes.

Q kay. So on Cctober 21st, 2011,
you perforned a surgical procedure on M.
Si meone; is that correct?

A Yes.

Q You aut hored or wote a report of
that operation; is that correct?

A. Yes.
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MR WARYWODA: Can we just mark
this as 3A?

(Wher eupon, a report was narked
Plaintiff's Exhibit No. 3A for
identification, as of this date.)

Q Can you just tell nme what part of
the surgical procedure did you perfornf

A The di scectony and the fusion as
wel | as placenent of the bionechani cal
device, which is a netal and plastic device
Wi th screws.

Q Wi ch device did you use; which
device did you inplant, what brand?

A. Here it appears we used the
Stryker System

Q Prior to the surgery, from
adm ssion to the hospital until when first
I nci sion was nmade, was M. Sineone

prescri bed any antibiotics? Please review

the chart.
A. Not by ne.
Q By anyone?
A | don't have any records here

fromny last visit until October 21st. So |

800-227-8440
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don't have any recollection of it.

Q No, |I'm saying fromwhen he first
was admtted to the hospital on October 21st
until the tine an incision was first made
during the surgery, were any antibiotics
adm ni stered to M. Sineone?

A. Based on the records | see here,
ot her than the normal pre-surgica
antibiotic that we give, | don't see that he
recei ved any other antibiotics.

Q What was the normal pre-surgica
antibiotic given to M. Sineone?

A It would be Ancef.

Q In what in M. Sineone's case was
the Ancef used for; was that prophylactic?

A Yes, it's an antibiotic that we
give as part of the surgical protocol of,
basi cally, every hospital in the country.

We give a dose of Ancef wi thin one hour of

surgical incision. Then it's redosed,

typically, four hours into a surgery. It's
redosed.
Q Now, according to the operative

note, your operative note that we have

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 67

A APAZID'S, M D.

mar ked, your assistant was Dr. Mrgan Chen;

correct?
A Yes.
Q During your portions of the

surgery, did you encounter any issues or
problens that required you to call in

anot her physician to assist you?

A During the anterior portion?
Q During any portion of the
surgery.

MR, RACH  You know there's two
operative reports.

THE WTNESS: Yes.

A | did call for Dr. Candito
Fuent es.
Q Wiy was it that you called for

Dr. Fuentes?

A Because the patient was obese.
He was a big person. There was a change
fromthe reconstruction where there was a
col l apse in disc spaces. Disc spaces were
now back out to the appropriate hei ghts and
there was pl acenent of hardware. So, again,

if available, it's good to have a plastic
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surgeon provide for a tension-free closure
in cases like this.

Q When you say tension-free
closure, you called Dr. Fuentes for closure
of the wound; is that correct?

A Yes.

Q Wiy was it that you wanted a
pl astic surgeon like Dr. Fuentes to perform
t he wound cl osure as opposed to yourself?

A Well, | trained at Hospital For
Joint Diseases and the training there, and
there has been literature to back this up,
is that using plastic surgeon to cl ose
| umbar wounds tends to result in better
out comes.

Q When you say better outcones,
better outcones how?

A Decreased infection rates.
Basical |y, decreased infection rates.

Q You nentioned before on a
previ ous question about the risks of
I nfection of a procedure like this, and you
mentioned that the risk of infection in the

medical literature i s sonewhere between one
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and ten percent; is that correct?

A No, the risks of all of those
things. You know, things like dural tears
or bl eeding problemis between one and ten
percent. Infection rates in spine surgery,
actually, are closer to ten percent. Sone
literature even has it at greater than ten
percent. Fourteen, seventeen percent. |t
depends on the literature that you use. For
surgeries like this, infection rates do tend
to run around ten percent.

Q Wat is it that you as a doctor
can do to, hopefully, prevent an infection
fromoccurring post surgery?

MR, RACH.  (Objection. You can

answer .

A That's a fantastic question.
There's an area active research. Wat we
can do to decrease infection rates? Nobody
can answer that question a hundred percent,
but things that we believe help is
irrigating the wound copiously with Saline
antibiotics infused Saline. Things like a

Betadi ne rinse. There is sone papers to
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support doing that, which | typically do,
and | did do in this case and using plastic
surgery.

Q How about the prescription of
anti biotics post-surgery; is that a way to
hel p prevent infection?

A No. There is a surgical protocol
for two doses of Ancef follow ng surgery,
but there is no data to support nore |ong
termuse of antibiotics.

Q Have you ever read any articles
in the nmedical literature, any case studies
or published articles that state that the
prescription of antibiotics post-surgery are
effective in preventing post-surgical
I nfections?

A. No.

Q What, if any, nedical journals do
you subscribe to?

A Journal Bone & Joint Surgery and
t he Journal of the Anerican Acadeny of
Ot hopedi c Surgery, JAACS

Q Any ot hers?

A | have an online subscription to
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The Orthopedic Trauma Associ ation, The
Journal of the Othopedic Trauma Associ ation
and The Spi ne Journal .

Q Do you read those two, Othopedic
Trauma and the Spine Journal on a regular
basi s?

A | don't tend to read the OTA
Journal reqgularly. The Spine Journal, yes.
Yel | ow journal or the JAACS journal, yes.
The JBJS journal selectively.

Q Now, you took part in both of the
anterior and the posterior portion of the
surgery; is that correct?

A Yes.

Q The wound cl osure, who was the
wound cl osure perforned by?

A Dr. Fuentes.

Q Did you first attenpt to perform
wound cl osure on M. Sineone?

A No.

Q At what point did you realize
that it would be nost prudent for you to
have Dr. Fuentes do the wound cl osure as

opposed to you or Dr. Chen?
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A Well, | don't know. | don't
remenber at which point that woul d be.
Largely, it would depend on the availability
of plastic surgeon. They are not all
readi |y avail abl e.

Q Now, when you say M. Sinmeone was
obese, your definition of obesity, what is
your definition of obesity?

A Wll, it's not ny definition of
obesity. The definition of obesity is,
unfortunately, is a BM greater than thirty.
Hs BM is thirty-five.

Q No, insult to you, but M.

Si neone is a muscul ar man; correct?

A Correct.

Q So his obesity was due in |arge
part to his nuscular build as opposed to his
fat; is that correct?

A So the BM cal culation and the
Center for Disease Control and the FDA do
not take into account fat percentage versus
muscul ar percentage. They have provi ded us
with a definition of obesity, which is a

BM, which only takes into account hei ght
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and weight. It does not take into account
fat percentage. So in theory, yes, a very
muscul ar person could have a di agnoses of
obesity sinply based on the BM cal cul ati on.
Q Wth M. Sinmeone, his BM
cal cul ati on was based on his nuscul ature as

opposed to his fat; correct?

A It was based on hei ght and

wei ght .
Q How | ong did the operation take?
A Fromstart to finish,

approxi matel y, six hours.

Q What, if anything, during the
procedure did you do wth a specific purpose
of preventing infection, post-surgical
infection, in M. Sineone?

A Vll, | insured that he did
recei ve the pre-surgical dose of antibiotic.
That it was redosed four hours into the
surgery. | performed irrigation of the
wound as well as a Betadi ne soak. W placed
Vanconyci n powder into the wound prior to
closure. Al so, ensured that he receive the

standard twenty-four hours of antibiotics
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after surgery.

Q When you say the standard
twenty-four hours of antibiotics, what
anti biotic was prescribed for M. Sineone
post - surgery?

A Ancef .

Q You said standard, is that for

all patients?

A That is a nationw de surgical
pr ot ocol .
Q The wound cl osure perforned by

Dr. Fuentes, were you present in the
operati ng roomduring the wound cl osure?

A. | don't renmenber. | woul d,
certainly, be there for parts of it or nost
of it. | don't renmenber if | was there for
the entire closure. Yes, | assisted himfor
t he closure.

Q The closure, are we tal king about
the anterior or posterior closure; which one

did Dr. Fuentes perfornf?

A Post eri or.
Q Who perforned the anterior?
A Dr. Martin.
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A APAZID'S, M D.

Q Who was Dr. Martin?

A He's the vascul ar surgeon who,
basically, perforns a portion of the surgery
that gets us to the | unbar spine.

Q Dr. Fuentes, he placed a wound
vac to the | ower back; is that correct?

A. Yes, he did what is called an

I nci si onal vacuum dr essi ng.

Q What is an incisional vacuum
dr essi ng?
A So vacuum dressing is a negative

pressure dressing. Sonetines when there is
an open wounds, you put themin the open
wound or you can al so use them after you
were able to close the wound, you can put it
on top of a closed wound using a different
pressure setting, usually, |ess.
Seventy-five or |ess or opposed to
seventy-five or nore of mllineters of,
mercury, MWHG It's a dressing that's used
to help healing and decrease edensn.

Q What was the reason why M.
Si neone needed a wound vac to be placed?

A. It was sonething that we do
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A APAZID'S, M D.
rat her routinely.

Q When you say rather routinely, on
what type of patients?

A You know, posterior |unbar wounds
in obese patient. |It's a dressing that
hel ps with edema and hel ps wounds heal .
Again, there's lots of plastic surgery
literature discussing incisional vacuum
dressings for this purpose.

Q | s the purpose of placing the
wound vac have anything to do with
i nfection?

A | do believe the plastic surgery
literature does discuss that it pronotes
healing. So by definition, there are
decreased infection rates when you use this
dr essi ng.

Q So upon the closure of M.

Si nreone' s wound, were you concerned that M.
Si mreone nmay devel op an infection?

A. "' mconcerned that every patient
may devel op an infection.

Q Were you concerned and that's one

of the reasons why you had the wound vac
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A APAZID'S, M D.
pl aced?
A No, again, using the wound vac
something we did routinely.
Q On every patient?
A Yes.
MR. RACH  Every?
Q Every obese patient?
A Yes.
MR RACH Wth a posterior
fusi on?
A Wth a posterior |unbar wounds
Ri sk factors, such as obesity, diabetes,
heart conditions are all risks of del ayed

wound healing and is a situation where we

woul d use what is called a incisional vacuum

dressing, like we did here. There wasn't

anything specific that | recall in this

case. But again, this is sonething that we

do routinely.
Q If you can take a | ook at the

report of operation of Dr. Mrgan Chen.

A Yes.
Q | want to draw your attention to
the | ast paragraph, first line. It says,

Page 77
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A APAZID'S, M D.
“"At this point a plastic surgeon was call ed
in to assist Dr. Apazidis in closure of this
conpl ex wound." Do you know why Dr. Chen
was referring to this as a conpl ex wound?
MR. RACH  Just note ny

obj ection. You can answer.

A. Yes, a conplex wound refers to
mul tiple |ayers.

Q When you say nmultiple |ayers,
what do you nean by that?

A It's not just a one |ayer or skin
wound. It involves skin, fascia, nuscle.
It's conplex in terns of it's not a one

| ayer wound.

Q Is that for all posterior
fusi ons?
A Yes, all posterior surgeries,

wounds are, again, by definition conplex.
Q Prior to the surgery, did you

have an anticipation as to how | ong M.

Si meone was to remain in the hospital for?
A. I, usually, tell patients in

surgery like this to expect, you know, a

three to four day hospital stay.
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A APAZID'S, M D.

Q Were there any conplications that
occurred during the surgery that we haven't
di scussed?

A Not that | recall or that are
docunent ed.

Q When is the first tinme that you

saw M. Sineone post-surgery in the

hospital ?
A So other than seeing himin the
recovery area after the surgery, | saw him

t he next norning at 8:00.

Q That is a note dated 10/22/2011
at 08: 007

A Yes.

Q It says "ortho surge"?

A. O tho spine.

Q Spine. If you could, could you

just read your note?
MR, RACH  Slowy.
A "Ortho spine, status post or SP,
L4 to S1 A/P. Wiich stands for anterior and
posterior fusion. Pain noderately well
controlled. Physical exam he is positive

or he has active notion at the TA, tibialis
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A APAZID'S, M D.
anterior. EHL, extensor hallucis |ongus,
FHL, flexor hallucis |ongus and GS, gastroc
soleus. Positive sensation.” And then it
says, "Vac patent”, which stands for the
vacuum dressi ng was working. |It's dependent
on a dressing to seal it. Sonetinmes you get
| eaks. So at this tinme the vacuum was
patent. M plan was to get pain managenent
or "pain managenent was involved. The
pati ent had a patient controll ed anesthesia
unit." "Pulnonary consult.” | always get a
pul nonary consult after surgery because of
their intubation because sonetines they have
coughing and things like that. "X-ray, XR
this norning." Routinely get X-rays after
the patients have surgery. And "PT, weight
bearing is tolerated.” So physical therapy
was to get the patient up and he was wei ght
bearing as tolerated. "WBAT."

Q Can you tell nme when the first
time post-surgery a blood test was taken of
M. Sinmeone?

A It appears that the first |abs

are at, approximately, 9:00 a.m on Cctober
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A APAZID'S, M D.
22nd.
MR, WARYWODA: Let's mark this.
(Wher eupon, a | ab report was
marked Plaintiff's Exhibit No. 3B for
identification, as of this date.)
Q According to these | abs, were
t here abnormal findings?
A Yes.
Q What was abnor mal ?
A So his potasiumwas slightly

elevated at 5.5 with 5.1 being nornal.
A ucose or sugar was slightly el evated at
140 with 110 being normal. The BUN was
slightly elevated at 24 with 18 bei ng nor nal
and the creatinine was elevated at 1.7 with
1.3 being normal. The calciumwas slightly
decreased at 8.0 with 8.5 being nornal.
Q G ucose of 140, what are the
causes or possible causes of high glucose?
A It could be froml1V fluids have
glucose in them It can be that you just
ate sonething. So after you eat your
gl ucose goes up. You could have diabetes,

but you would have a history of that. Those
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A APAZID'S, M D.
are pretty nmuch the reasons for increased
gl ucose.

Q I nfection could be a good cause
of high glucose?

A It's not a very specific nmarker,
but, yeah, | do recall there is sonething
about high glucose for infection.

Q When you say it's not a specific
mar ker, what do you nean by that?

A It's not even the top ten of the
things that you would associate with
infection. It's sonething that you -- you
know, | don't recall. But | don't,
specifically, recall from nedical school,
but there is sonething about gl ucose
associated with infection, but it's not
anyt hing that, you know, we |ook at for
i nfection.

Q Creatinine, what are the possible
causes of high creatinine?

A Sure. The BUN and creatinine are
slightly elevated. That's a sign of
dehydr ati on.

Q Could infection be a cause of a
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A APAZID'S, M D.
hi gh BFN and creati ni ne?

A It coul d.

Q Now, you said we normally don't
| ook at glucose to determne if there is an
i nfection.

What is it that you personally
woul d | ook at on a bl ood test and where
I nfection would be part your differenti al
di agnosi s?

A So, | guess, are you asking if |
think this an infection, what do I order in
ternms of labs or if there is a | ab val ue
t hat nmakes ne concerned about infection?

Q The second one. |Is there a lab
val ue where you would be | ooking at a | ab
report and |l ook at a |ab value and say this
nunber concerns that there nmay be an
I nfection present?

A Sure. Usually, there would be an
el evated, what's called, white bl ood cell
count, WVBC.

Q Anyt hi ng el se besides the
el evated white bl ood cell count that you

woul d | ook at a finding and say | am
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A APAZID'S, M D.
concerned there may be an infection present?

A In terns of routine blood
testing?

Q Does it matter; is there a
difference in routine and non routine?

A Yes. So in routine blood
testing, which would be a CBC and a chem ca
panel, that's pretty nuch it. But there
are, certainly, other tests that are done
not routinely, but only when you have a
suspi ci on of infection.

Q So what other tests are done
doct or where you would think there may be an

I nfection present and you woul d order a

test?

A. So sonething called an ESR and a
CRP.

Q What woul d the findings of an ESR

test be where you would think infection may

be present?

A. For both, they would both be
el evat ed.
Q Post -surgery, you said that Ancef

was given to M. Sinmeone; is that correct?
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A APAZID'S, M D.
A Yes.
Q How | ong was that given to M.
Si neone post-surgery; neaning right after
surgery and when was it |ast adm nistered?
A Wll, it's ordered for two doses,
you know, past the conclusion of the surgery
within a twenty-four hour period.
Q Wth M. Sineone, can you tell ne
when he received the Ancef?
MR, RACH. Of the record.
(Wher eupon, a di scussi on was
held off the record.)
MR, WARYWODA: Back on the
record.
Q Doct or, you have revi ewed the
Br ookhaven Adm ssion Chart for this
adm ssion; correct?
A Yes.
Q There was an order for Ancef to

be gi ven post surgery?

A Yes.

Q That was given by you?

A Yes.

Q Fromreview ng the record that
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A. APAZIDI'S, MD.
you have before you, is there any indication

that the Ancef was given post-surgery?

A | have no reason to think it was
not given.
Q That wasn't ny question. You're

answering a little different question.

My question was, is there any
i ndication in the hospital chart that the
post - surgi cal Ancef was given to M.
Si nreone?

A | do not see the pharmacy records
i ncl uded here. So | cannot answer your
qguesti on.

Q So when you say you do not see
any pharnacy records, do you see any records
I ndi cating other nedications that were given
to M. Sineone?

A Only the Patient Controlled
Anest hesi a Pharmacy Records are here, which
is just showi ng that the patient had this
PCA machi ne.

Q O her than what you say is the
Ancef was prescribed post-surgery for

twenty-four hours, while M. Sineone was in
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A APAZID'S, M D.
the hospital during this adm ssion were any
antibiotics adm nistered to M. Sineone
while he was in the hospital ?

A To the best of ny ability, | do
not see that any antibiotics were ordered.
Since | do not have pharnacy records, since
they were not ordered, | do not believe that
any were given.

Q Did you order infectious di sease
consult during this adm ssion? Wen | say
this adm ssion, it's the October 21st
t hrough Cctober 29th adm ssion.

A Yes.

Q When for the first tine did you
order an infectious di sease consult?

A The 28t h.

Q Ri ght now you are | ooking at a
record of Dr. Martin; is that correct?

A No, these are the progress notes.
| see a progress note fromDr. Trehan dated
COct ober 28t h.

MR, WARYWODA: Let's mark this.
(Whereupon, a progress note was

marked Plaintiff's Exhibit No. 3C for
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A APAZID'S, M D.
identification, as of this date.)

Q So we have marked as Exhibit 3C
This is a note of Dr. Trehan?

A Yes.

Q Can you tell ne when your | ast
exam nation of M. Sineone was prior to this
Oct ober 28th Dr. Trehan note?

A Oct ober 27t h.

MR, WARYWODA: Just mark this,
pl ease.
(Wher eupon, a note of Dr.

Trehan was marked Plaintiff's Exhibit

No. 3D for identification, as of this

date.)

Q If you could, slowy for the
record, your note on Exhibit 3D, is that the
top note or the bottom note?

A The top note.

Q kay, if you could slowy for the
record, please read that in?

A Sure. It's says, "Post-operative
base nunber 6, status post L4 to S1, AP
fusion. Anbulating 80 feet. Pain well

controll ed.
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A APAZID'S, M D.

Physi cal exam Neurovascul ar
intact distally. Drained. Put out 15cc
over 12 hours over two shifts. Wund is
non- eryt hemat ous and non-tender. The belly
is soft, decreased distension with positive
bowel sounds.

Assessnent and plan: Keep
not hi ng per nouth. Keep IV fluids until
hi ccups resolve. Appreciate Dr. Kota
consul t.

Pain control: Decrease narcotics
in face of il eus.

El ectrol yte i nbal ance:
Hypokal em a i npl eadi ng. Potassium after
resol ve the hypokal em a.

CPK decreasing. |leus KUB
confirmed resolving with NPO status. Likely

DC home two to three days."

Q s that it?

A That's it.

Q Who is Dr. Kota?

A He is a general surgeon.

Q Wiy is it that there was a

consult with Dr. Kota?
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A APAZID'S, M D.

A Because the patient had what's
called an ileus or a slow down of his
stomach, which sonetinmes happens after the
surgeries and also with the use of narcotic

medi cat i on.

So again, | usually if it's
happening, | usually involve the genera
surgeon early so that he can followit. It

rarely becones necessary to do anything, but
| like to have the person who will end up
doi ng sonething involved earlier rather than
| ater.

Q When you say CPK decreasi ng, what
is that; what is CPK?

A It's a cardiac enzyne.

Q At this point he still had the

wound vac?

A No.
Q When was the vac renopved?
A Qur protocol is to renove it

post - operative day two, and then convert to
a dry dressing.
Q When you say protocol, with M.

Si neone, when was the vac renopved?
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A APAZID'S, M D.
A It was renoved on the 24th.
Q When the vac was renoved, could
you tell nme is there a note in the chart
docunenti ng what the wound | ooked |ike once

t he vac was renoved?

A The wound was - -

Q What's the date of the note?

A 10/ 24/ 2011.

Q And tinme?

A The tinme is noon, 12:00.

Q Can you read that note for the
record?

A Sure. "The wound is described as

non- eryt hemat ous and non- edenat ous.

Q During the hospitalization, were
there orders for routine blood testing to be
done of M. Sineone?

A There were.

Q Now, there's a test that's dated
Cct ober 23rd, 2011; do you see that?

A. Cct ober 23rd, 2011

Q | am tal ki ng about the hemat ol ogy
test that has the white bl ood cell count.

A. Yes.
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A APAZID'S, M D.

Q It's says "white bl ood cel
count", it says,"18"; correct?

A Yes.

Q I s that high?

A Yes.

Q Did you ever forman opinion as

to what the cause of his high white bl ood

cell count was on COctober 23rd, 20117

A Yes.
Q What was it?
A So -- and | tal ked about it in ny

notes. We, typically, after surgery do see
el evations in the white count. They are
routinely seen. Also, the patient was
having an ileus. So when the intestines

sl ow down, that also creates inflanmmation
and we do see increases in the white cel
count .

Q What, if anything, was being done
on Cctober 23rd, 2011 to determ ne what the
cause of his elevated white blood cell count
was ?

A Well, we had our reason. He had

reasons to have a white cell count and it
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A APAZID'S, M D.
was i nproving.
Q What treatnent was bei ng done to
M. Sinmeone on Cctober 23rd, 2011 to treat

the el evated white bl ood cell count?

A W don't treat |abs. W treat
patients.
Q Well, you treat patients based on

the findings on | abs; correct?

A Labs are sonethi ng that
contribute to our information about a
patient. W don't treat |ab val ues.

Q Are you sitting here telling ne
that if there's an el evated white bl ood cell
count, you wouldn't do anything to try and
reduce that white blood cell count?

MR, RACH In the face of this
patient at this tinme?
MR WARYWODA:  Sure.

A In this patient we have the
reason for the white blood cell count.
Nunber one, it's routine after surgery.
Nunmber two, he had an ileus. So the patient
was made NPO, was given IV fluids and we

were nonitoring him
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A APAZID'S, M D.

Q So was it the NPO and the IV
fluids that were being used to try and | ower
the white blood cell count to normal ?

A No, they were treating the il eus.

Q So what, if anything, was being
done to try and reduce M. Sineone's white
bl ood cell count?

A These val ues tend to cone down as
you cone out from surgery, and al so, by
treating the ileus, you treat the
i nfl ammati on and the stoppage in the bowel.
Usual | y, these val ues cone down a with that
as they did here.

Q I s that what was being done to
try and reduce the white blood cell count,

the treatnent of the il eus?

A Again, you don't treat |ab
values. You treat patients. | don't treat
a lab value. | treat the patient's

condition of ileus and just being
post-surgical. So again, we don't treat |ab
val ues. Lab values gives us information
about what's going on with the patient.

Q Wth that information, you would
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A APAZID'S, M D.
determ ne a treatnent plan; correct?

A It would contribute to ny
di agnosi s and what | would do for the
patient.

Q So I"'mjust trying to find out,
when you have this el evated white bl ood cel
count of 18, did you do anything in terns of
formng a treatnent plan to try and reduce
the white bl ood cell count?

A | treated his il eus.

Q kay. Oher than treating his
ileus, is there anything else that you did
to try and reduce his white bl ood cell
count ?

A You are asking a question that is
not nedically clear of appropriate. You
cannot reduce a white cell count. You can
treat what's going on with the patient.

Q Wth the intentions of reducing
the white blood cell count; correct?

MR. RACH. M objection is,
he'll treat the ileus that will in
turn [ower the ab. He cannot reduce

a white blood cell count.
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A APAZID'S, M D.
MR, WARYWODA: | under st and.
Q So did you ever form an opinion
to a reasonably degree of nedical certainty
as to what the cause of M. Sineone's high

el evated white blood cell count was for this

test?
A Yes.
Q What was your opinion?
A It's normal el evations after

surgery in addition to post-operative il eus.

Q What, if anything, was being done
to treat M. Sineone's post -- the ileus?

A He was nmade NPO and he was given
IV fluids. | should say, also, | did have

Dr. Kota see the patient, who is a genera
surgeon and specializes in the bowel, and he
did obtain an X-ray, what's called a KUB
X-ray.

Q Did you prescribe any antibiotics
to treat any causes of the elevated white
bl ood cell count on that day?

A No.

Q On Cctober 27th, 2011 there was

bl ood drawn and tests fromthat day;
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A APAZID'S, M D.

Yes.

The white blood cell count is 17;

Yes.
That's high; correct?
Yes.

It has actually gone up from/| ast

time; correct?

A
Q
A
Q

Margi nal ly, yes.
So it's gone up?
Yes.

The red blood cell count is 3.29,

which is |low correct?

A.
Q
correct?

A

> O > O

Q
bl ood t est

Yes.

Henmogl obin is 10.7, which is | ow,

Yes.

HCT, that's hematocrit?

Hemat ocrit, yes.

Is 30, and that's |low, correct?
Yes.

You woul d receive a copy of these

resul ts?
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A APAZID'S, M D.

A | check them on the conputer.

Q Did you ever forman opinion to a
reasonably degree of nedical certainty as to
what the cause of the elevated white bl ood
cell count of 17 on COctober 27, 2011 was in
M. Sinmeone?

A Again, it's part of a nornal
post - operative course as well as the patient
havi ng an il eus.

Q Now, if a patient during, what
you woul d say, a nornmal post-op course has
an el evated white blood cell count, do you
do anything to treat to and reduce that
white bl ood cell count?

A No.

Q So what is it you do; just hope
for it to go down or?

A So | expect for there to be an
el evation in the white count after any
surgery. Unless the patient is show ng any
ot her signs of infection, then there's
not hing to do.

Al'so, | should say, that in the

first two to three, four, five days after
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surgery, that is not, typically, when you
woul d see an infection. So in that tine
course, these are normal post-operative
events for every patient.

Q Is there a certain nunber on the
white bl ood cell count that you woul d
anticipate or expect the elevation to be up
to?

A Ei ghteen, in that range.

Q You said it wouldn't be nornal
for an infection to be three, four or five
days after operation; did | get that
correctly?

A. We don't, typically, see that
time course in terns of infection causing,
you know, elevated white counts from a
surgi cal wound. You, certainly, could see
that froma urinary tract infection,
pneunoni a, things like that. Those types of
i nfections, sure, that can certainly bunp up
the white count.

Q When woul d you, using your term
typically expect to see a white bl ood cel

count el evation being caused by a
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post -surgi cal infection?

A It's sonething that you woul d see
over the course of a week or two foll ow ng
the surgery, if it was a surgical origin.

Q What signs or synptons woul d you
be | ooking for to where, as part are your
differential diagnosis, you would include
post surgical infection?

A Fever. Persistent fever.

Spi king fevers. Wund drai nage. Persi stent

wound drai nage. Worsening pain.

Q Anyt hi ng el se?
A That's what conmes to m nd.
Q Wuld it be you woul d be | ooki ng

for all of these things or would it be a
conbi nation of on or two of these things?

A Any of these things.

Q So if you would see any of these
things a week or two after the surgery, part
of your differential diagnoses would include

i nfection caused by surgery?

A ' m al ways concerned about
I nfection.
Q Wiy is that?
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A Because we're surgeons.

Q Wy are you al ways concer ned
about infection?

A Because we take care of patients.

Q What is it about infection that
makes you concerned about it?

A. VWll, we could harmthe patient.

Q Now, if you do determne that a
pati ent does have an infection caused by the
surgery, what is the treatnent or different
treatnents that you would prescribe the
patient?

MR. RACH. Note ny objection.

I f you can answer, you can answer.

A Well, first you have to get the
di agnoses of infection.

Q Yes. Once you di agnhose the
patient with an infection caused -- a
post-surgical infection caused by the
surgery itself, what is the treatnent or
treatnent options that you would recommend?

A. Well, there is no, |ike, kind of
one infection. So it depends. Once you

have di agnosed infection, in theory you have
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di agnosed it with sone inmaging, CAT scan or
MRI, showing fluid collections. W try to
get an aspiration, a CT guided aspiration,
done by radiology to get sone fluid and test
it for infection to nake sure. Because
having fluid is normal after surgery. So
that can just be called sterile fluid
collection. It's not an infection at all.

So we try to get sone of that
fluid to test is. You know, is it puss. |Is
there bacteria in that fluid. Is it
infection. Once we have that diagnosis, it
depends on where the fluid is. |Is the fluid
deep close to the spine or is it nore
superficial or above the nuscle and fascia.
We try and have radiology drain it, and they
can actually put in a drain. Again, depends
on where the fluid is, how nuch

Once you have drained it, you can
in theory treat it with antibiotics, 1V,
typically, antibiotics, and followto see if
you are winning. |If it's not an anendabl e
to or cannot be drained, then typically

surgery has to be enployed to incise and
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drain the infection, as well as clean up the
i nfected materi al .

Q Now, a deep infection, if soneone
is suffering froma deep infection, would
there be erythema present?

A There could be. It doesn't
necessarily have to be. The absence of
erythema -- like | said, any one thing or --
it's not necessary for all things to be
present. But the absence of erythema, would
not necessarily rule out an infection if
there were other things to concern you.

Q Vell, is there sonething |ike
erythema, is it nore likely to be present in
a superficial infection as opposed to a deep
I nfection or vise versa?

A Not necessarily. It also depends
on the timng. So, certainly, wounds after
surgery have a redness to them That can be
present for a week or two, even three weeks
dependi ng on how well they are healing.

So it's difficult to answer that
question, because there is no really, like,

one erythema. It would have to be a nore
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speci fic description.

Q Ckay. Now, sonething that you
said in your |ast answer. | believe you
said earlier that you would, typically, see
an infection caused by surgery to begin
about a week or two after the surgery?

A No. | shouldn't say begin.
That's when it would nore blossomor that's
when it would nmeke itself nore evident.

So in other words, right after
the surgery, it's not enough -- the next day
after surgery you don't have a bl ossoni ng
infection. You know, even if you had a
gross contam nation, you wouldn't really see
that. It takes a few days to, you know, a
week or two for the infection to build up to
the point where you would notice it.

Q You nentioned about the CT guided
aspiration; is that correct?

A Yes.

Q In a lunbar fusion surgery, a
patient who just had a |unbar fusion, do you
have to do the aspiration CT guided or can

you just do the aspiration to get fluid to
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have it sent off to see if there's an
or gani sm present ?

A | don't, typically, like to stick
needles in places | can't see.

Q How is a CT gui ded aspiration
per f or med?

A You woul d have to ask the
radi ol ogi st who perfornms them

Q Ckay. So that's sonething that
you don't perfornf

A No, | order it.

Q Back to the Cctober 27, 2011
bl ood test. He had a |ow red bl ood cel
count. Do you see that?

A Yes.

Q What are the possible causes of a
| ow red bl ood cell count?

A So the red bl ood count,
henogl obi n and hematocrit are all different
ways of describing the sane thing, which is
anema. Hi s red blood cell count is down.
During the surgery, there is sone bl ood
loss. | would have to | ook at the records

for the exact anount, but, typically, 300 to
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500 cc's of blood | oss woul d be expected in
a surgery like this. Again, we typically
woul d see a small decrease in the henogl obin
nunbers. As |long as the patient doesn't
have cardiac risk factors or diabetes, and
nost inportantly, is not synptonmatic. You
know, |ightheaded, dizzy, things |ike. Then
we don't have to do anything about that.
Agai n, we expect to see a decrease in the
hemat ocrit or henogl obin or red bl ood cel
count. Again, they are all markers for the
sane thing.

Q So in M. Sineone's case, was it
your opinion, to a reasonably degree of
medi cal certainty, that the | ow red bl ood
cell, henogl obin and hematocrit was due to
the normal | oss of blood during surgery?

A Yeah, surgical blood | oss, as
well as receiving IV fluids. So the IV
fluids, obviously, don't have blood in them
but they do serve to dilute your bl ood.

Thus artificially decreasing -- because
t hese nunbers are also volunme based. So if

you put in a solution that doesn't have
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blood init, the concentration of the bl ood

wi || be decreased.

Q The 28t h there's another bl ood
test result. It's tinmed at 08:01; is that
correct?

A Yes.

Q White bl ood cell count again,
15.1, still high; correct?

A Yes, but down fromthe day

before. You can see here that the

henogl obi n has now conme up to 11.

Q Come to 11, but still [|ow
correct?

A. Still anem c; yes.

Q Red bl ood cell count still |ow
correct?

A Again, these are all going to be

proportional .

Q When you say they are going to be
proportional, nmeaning the red bl ood cell
count, henogl obin, henmatocrit are going to
be | ow?

A You' re always going to see them

the sane, because they're just different
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ways to neasure the sane thing, which is
anem a.

Q On this day of Cctober 28, 2011,
did you ever forman opinion, to a
reasonably degree of nedical certainty, as
to what the cause of the high white bl ood
cell count and the | ow red bl ood cell,

henogl obi n and hematocrit was?

A Yes.
Q What was it?
A Nor mal post-operative course, as

wel | as post-operative il eus.

Q What, if anything, at that tine
did you do to rule out any other causes of
these findings on the blood test?

A | did have an infectious di sease
consul tant see the patient.

Q Wen was that that the I D guy saw
M. Sineone?

A On the 28th.

Q So at that point when you asked
for an I D consult, were you concerned that
i nfection may be the cause of the el evated

white blood cell count and | ow red bl ood
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cell, henogl obin and hematocrit?

A Not surgical infection. But,
certainly, bacterema fromthe ileus, from
the stoppage of the intestines, can
certainly cause, you know, persistent
problem and there is always the nornal
things; lungs and urine. So, also, to nake
sure we're doing everything possible for the
patient. Get another specialist in
infection to make sure that we're not
m ssi ng anyt hi ng.

Q Wiy was it at that point when you
called for the IV consult, you weren't
concerned that it was surgical infection?

A Agai n, because it's only, you
know, five, six days out of the surgery. |
mean, | shouldn't say | wasn't concerned
about surgical infection. W are always
concerned about surgical infection. |It's
just there was nothing el se pointing towards
t hat .

Q When you say not hing el se
poi nting towards that, what do you nean by

t hat ?
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A The wound | ooked good. The wound
was descri bed as non-eryt hemat ous,
non- edemat ous. There were drains pl aced.
You know, drains placed there and the drain
outlet was low. It may, actually, have been
renmoved at this point.

Q Yes, there were drains in place,
but when were they renoved?

A They were renoved on the 27th,
27th or 28th. W, typically, renove them
when the output is low. In the presence of
i nfection, the output would be high.

Q In M. Sinmeone's case, was the

out put | ow when the drains were renoved?

A Yes, the last note that | had on
It was that --

Q What notes are you referring to?

A My progress note fromthe 27th.

My progress note fromthe 27th was that the
drain put out 15 cc's over twelve hours
times two shifts. So we would be
monitoring. The drain out -- and 15 cc's is
three teaspoons. |[If | put a drain in you,

it would put out 15 cc's every twelve hours
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wi t hout surgery.

Q You wote a note on Cctober 28
2011 at 1700 hours; is that correct?

A Yes.

Q Can you just read that for the
record sl owy?

A "Post-operative day 7. Status
post L4 to S1 AP fusion. Tolerated PO
i ntake today. PO by nouth intake today. No
nausea, vomting, diarrhea, fevers or
chills. Afebrile with vital signs stable.
Wwund no erythema, non-tender. No edena.
Dressing is clean, dry and intact.

Neur ovascular in tact distally."

Q AP i s assessnent?

A. "AP, assessnent and plan: |Ileus
resolving. Positive bowel sounds. Positive
flatus. Leukocytosis, |ikely post surgical
and due to ileus. Getting studies per ID
consult.” So he nust have ordered sone
st udi es.

"Hypokal em a resol ved. Pain well
controlled. Uinary retention resolved.

WIl DC hone in the norning if cleared by
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Dr. Kota and Dr. Trehan."
Q Then there's a note right under

that you have. It's dated 10/29 at 9:30; is

that right?
A Yes.
Q Can you just read that now?
A Sure. "Post-operative day nunber

eight. Status post, L4 to S1 AP fusion.
Again, tolerating PO intake. No nausea,
vomting, diarrhea, fevers or chills.
Afebrile vital signs stable. Wund no
eryt hema, no edena. Dressings clean and
dry, intact. Neurovascular intact distally.
Assessnent and plan: |leus resol ved.
Leukocyt osis post-surgical CT results
pendi ng. Electrolyte abnormalities
resol ved. DC hone when cleared by Dr. Kota
and Dr. Trehan."

Q Now, why would -- you said
di scharge honme when cleared by Dr. Kota and
Dr. Trehan?

A | wanted there to be agreenent by
the specialists for the ileus. And also,

the infection disease specialist that there
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was nothing further to do and that the
patient was fine to go hone.

Q Wth regards to M. Sineone, did
you ever speak to Dr. Kota and Dr. Trehan
after October 29th, 2011 at 9:30 and before
M. Sinmeone was discharged; did you ever
speak to thenf

A | don't renenber specific
conversations, but they were consulting on
my patient. So there nust have been sone
conversati on.

Q When you say nust, that nust have
been an oral conversation between you and
t hen?

A There m ght have been a phone
message. We have each other's cell phones.
| don't recall, specifically, speaking to
them but we, typically, would get in touch
with either calling each other on cell
phones, | eavi ng nessages on cell phones,
speaking to the PAs who woul d convey
messages. That would be the typical form of
conversati on.

Q Now, there's a blood test result
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of October 29, 2011 at 11:01. Do you see
t hat one?

A Yes.

Q That is the | ast blood test
result prior to M. Sineone's discharge;
correct?

A Yes.

Q Wiite blood cell count is 13.2;
true?

A Yes.

Q Red bl ood cell is 3. 24,
henmogl obi n, 10.5 and hematocrit, 29.7;
correct?

A Yes.

Q Did you see these blood tests
results before M. Sineone was di scharged?

A | don't renenber specifically
| ooking at them but we, typically, review
| ab results when we round.

Q Did you ever forman opinion, to
a reasonably degree of mnedical certainty, as
to what the cause of the high white bl ood
cell count was on this 10/29/11 bl ood test?

A Again, fromny notes fromthese
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days, ny opinion at the tine was that it was
due to normal post-operative course as well
as post operative il eus.

Q Now, what, if anything, did you
do to rule out that it was a surgical
i nfection that was causing the el evated
white bl ood cell count on October 29th,
20117

A | did have the infectious disease

consultant see the patient and offer his

opi ni on.
Q That was on the 28th?
A Yes, | saw himon the 28th.
Q How about on the 29th, anything

that you did to rule out whether or not the
el evated white bl ood cell count was caused
by a post-surgical infection?

A | followed the infectious disease
consultant's recomendati on and eval uati on.

Q When you say you followed that,
whi ch recomendati on and consultation are
you referring to with the infectious di sease
doct or ?

A. Dr. Trehan ordered for urine
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testing.
Q What el se did he order?
A | can't make out everything that
he wrote here.
Q So on this 10/28/ 2011 note, it's
tinmed at 3:357?

A Yes. P.m

Q There's one and two there?

A Yes, one and two.

Q What does it say before the one;

I's that diagnosis?

MR, RACH | npression.

Q | mpr essi on?

A. | npressions. | MP.

Q Sane thing as di agnosis?

A Uh- huh.

Q Yes?

A It's not my notes. | don't know.

It's his inpression.
Q When you use the word inpression,
is it the same as diagnosis or different?
A No.
Q What's the difference between

I npressi on and di agnosi s?
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A My inpression is what's going on
with the patient. D agnosis is that I'm
actually providing a diagnosis. It has a
specificity to it.

Q After one can you read his

handwiting what that says?

A "Lunbar spine surgery."

Q What does nunber two say?

A Sonet hi ng "Leukocyt osi s".

Q And what is the RO?

A "Rule out." | don't know. "Rule

out TN or PN or FN', but | don't know what
rul e out.
Q If it was PN, would that nean

i ndicated to you?

A No.
Q How about FN?
A No. | nmean it's sonething called

a functional neutrophilia, but I don't think
that's what he would be referring to.
MR, RACH  Ckay, don't guess.
A kay. It says, "rule out”
sonething and "rule out", maybe it says UTI.

Q So it's a guess?
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A It's a guess. Also, based on the
fact that he also ordered a urine culture
sensitivity.

Q Under plan, | know you didn't
wite the note, but would you able to read
the his handwriting under plan?

A It says, "UAC and S today". So

he's testing the urine.

Q That's the fourth line of the
pl an?

A Fourth line.

Q Anyt hi ng above that you can't

read or you don't know what it says?

A. The second one, "non-contrast --
I think the second |ine says, "non-contract
CT scan" because | do also refer to a CT
scan in ny foll owup note.

Q Okay. \What el se can you read?

A | think the third |ine says,
“"blood cultures if tenperature greater than
102", which is a typical recomrendati on.

Q When you say it's a typical
recommendati on, what do you nean by that?

A I f you get a tenperature greater
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than 102, it inplies that there may be
bacteria in your bloodstream So if you
check bl ood cultures, you may capture that
bacteria. So then you can know what's goi ng
on.

Q When you say bacteria in the
bl oodstream i nfection?

A Not necessarily. You can have
bacteria in your bl oodstream after you get
your teeth cleaned. Again, everything is
taken in the setting of what's going on. So
if you are concerned about sonething or if
there's sonething that's draw ng your
attention and the patient spikes a
tenperature, and you can capture bl ood and
get a mcrobe out of it, that nay provide a

clue as to what's going on.

Q What is your definition of an
i nfection?
A It depends what of. Lung

infection, urine infection?
Q How about bl ood infection?
A So bacterem a or septicema is

when you have bacteria in the bl oodstream
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Q How about a surgical site
i nfection?
A What about it?
Q What woul d your definition of

surgical site infection be?

A. An infection at the site of
surgery.
Q An infection, what type of

i nfection; are we tal king bacteria, sone
ot her organi sn?

A No. Typically, it would be a
bacterial infection at the site of surgery.
Q Anyt hing el se under that? |
think does the | ast one say "stool for

Cdiff"?

A | think it does. There was a
negati ve stool sanple in the |labs, as |
recal | .

Q Does it say "rule out CD'?

A | think under inpression -- oh,
that's probably what it says. Looks |iKke.
I think nunber two under "inpression" it
says, "rule out Cdiff and send stool for

Cdiff".
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Q Cdiff is a type of infection;
correct?

A Yes, it's an infection of the
bowel .

Q Back to the blood test result of

Cct ober 29th, did you ever form an opinion,
to a reasonabl e degree of nedical certainty,

as to what the cause of the | ow red bl ood

cell, henogl obin and hematocrit was?
A Nor mal post-operative course.
Q After this Cctober 29, 2011 note

at 9:30, did you draft any other notes with
regards to M. Sineone?
MR RACH During this
adm ssi on?
MR WARYWODA: During this
adm ssi on, yes.
A There was just the discharge
I nstruction.
MR. WARYWODA: Let's mark this.
(Wher eupon, a discharge plan of
instructions was marked Plaintiff's
Exhi bit No. 3E for identification, as
of this date.)
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Q W have mark as Plaintiff's
Exhibit 3E of today's date. It's a
D scharge Plan Instructions; correct?

A Yes.

Q Is that your handwiting that's
| ocated on the upper portion of the note?

A Yes.

Q In ternms of nedications, if you
could just for the record, could you read
what nedi cations you prescribed upon
di scharge for M. Sineone?

A | prescribed him "Percocet,
OxyContin, Valium Colace and Senekot."

Q The Percocet, why did you
prescri be Percocet for M. Sineone?

A The Percocet is an acute short
acting narcotic for pain control.

Q How about the OxyContin; why did
you prescribe that?

A So OxyContin is a long acting

narcotic for pain control.

Q How about the Valiunf
A Valiumis a nuscle rel axer.
Q And Col ace?
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A. APAZID'S, M D.
A. Colace is a stool softener, as is
Senokot ?
Q So did you not prescribe an

antibiotic for M. Sineone for discharge;

correct?
A. None was i ndi cat ed.
Q That wasn't ny question. The

guestion was, you did not prescribe an

antibiotic for M. Sinmeone upon discharge;

correct?
A | did not.
Q Now, upon di scharge you agree

wth me that M. Sineone's white bl ood cel

count was still high; correct?
A Yes.
Q Ckay. Upon discharge, what, if

anyt hing, did you prescribe, whether it be a
pl an of treatnent or nedication, to reduce
or attenpt to reduce the elevated white
bl ood cell count?

A. Not hi ng.

Q It says, "follow up appoi nt nment
with Dr. Apazidis", and it says "two weeks";

is that correct?
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A APAZID'S, M D.

A Yes.

Q So that indicates when the next
time you wanted M. Sineone to cone to your
office is; correct?

A Yes.

Q Did any ot her physicians besides
yoursel f request a followup visit with M.
Si meone after his discharge fromthe
hospi tal ?

A The plastic surgeon may have. |
don't know how his office handl es
fol | ow ups.

Q Anything in the nedical record of
Br ookhaven Hospital that indicates that a
pl astic surgeon or any other doctors
requested M. Sineone to cone to their
of fi ce post-di scharge?

A Not hing in these records, no.

Q I f the plastic surgeon had
requested a followup visit wwth M. Sineone
after discharge, is that sonething that
woul d be put in the Brookhaven Hospital
chart?

A Not necessarily.
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A APAZID'S, M D.

Q Wiy is that; was he an enpl oyee
of Brookhaven Hospital ?

A No.

Q So the plastic surgeon, is that
Dr. Fuentes?

A Yes.

Q Have you ever seen any office
notes of his outside the nmedical chart of
Br ookhaven Hospital ?

A | have not.

Q | know | asked if you did. Dd
any physician, according to your review of
the record, prescribe an antibiotic for
M. Sinmeone to be used by him
post - di schar ge?

A Not that |I'm aware of.

MR, WARYWODA: Let's take a
short break. Of the record.
(Whereupon, a short recess was

t aken.)

MR. WARYWODA: Back on the
record.

Q You are aware that M. Sinmeone
presented to Brookhaven Hospital on Novenber
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A APAZID'S, M D.
8, 2011; is that correct?

A Yes.

Q Bet ween Cct ober 29, 2011 and
Novenber 8th, 2011, did you have any contact
wth M. Sineone?

A. No, | did not.

Q When M. Sineone presented to
Br ookhaven Hospital on Novenber 8th, 2011,
were you present at the hospital that day
whil e he was there?

A | do not believe that | saw him
in the hospital that day.

Q Do you know a doctor by the name

of Joseph Artale?

A Yes.

Q Who was Dr. Artale?

A He is an energency room
physi ci an.

Q Do you recall having any

conversation with Dr. Artal e about M.
Si meone?

A | don't recall, but it's
docunmented here in his notes.

Q s that on the page that on top
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A APAZID'S, M D.
It says page 6?

A Yes.

Q Under Artale, Joseph, D.O
created 11/08/2011 19:46. It says |ast
entry 19:50, it says MD note. It says,
"spoke so Dr. Apazidis". Do you renenber a
conversation that you had with Dr. Artal e?

A No.

Q It says, "We'll see in office
tonorrow and general surgery in a few days
due to @ issues.”

Did you recall giving any
instructions to Dr. Artale as to M.
Sineone's followng up with you or anyone
el se?

A | don't recall, but it seens that
he's docunented that | was due to see himin
the office tonorrow.

Q It says, "As per Dr. Apazidis, no
need for CT since he is post-op two weeks

and it is unlikely to devel op an abscess

now." Do you see that?
A Yes.
Q Let's go to -- does this record
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-- you're looking at the Brookhaven chart --
was a tenperature taken of M. Sinmeone when
he arrived at the hospital ?

A |"m sure there was.

Q Are you seeing a record show ng
t he tenperature?

A Yes.

Q It says "101.9 for rectal." Do

you see that?

A Yes.
Q s that a tenperature?
A My famliarity with vital sign

testing is that rectal tenperatures do tend
to run higher than oral tenperatures. |I'm
not imediately famliar with the exact
paraneters for rectal verses oral
t emper at ur es.

Q On page 3 in the bottomit say
HPR. That's history presentation; correct?

A Yes.

Q It says "Had surgery 10/21/11 and
di scharged 10/29/11. Had doubl e fusion
procedure done. Now running fevers the |ast

four days. Staples remaining intact with
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surroundi ng area reddened. No drai nage

noted."” Do you see that?
A Yes.
Q If a patient |ike M. Sineone

presented to your office with having had a
doubl e fusion procedure done on 10/21, so we

are now post-op day 18?

A Yes. It's looks i ke in that
range.
Q "Post-op date 18 with running

fevers the last four days. Staples remain
intact with surroundi ng area reddened and no
drai nage noted."” Wuld infection be part of
your differential diagnosis?

A It doesn't appear that these
fevers are not docunented.

Q What do you nean by they are not
docunent ed?

A This is a patient report of
fevers. During this tine the patient also
had visiting nurses. So during this tine
period, if there was docunented fevers on
post - operative day 18, then that would be --

and there were, obviously, other things
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A APAZID'S, M D.
going on in terns of, you know, wound
i ssues, primarily come to mnd. Then, yes,
that woul d be a cause for the work-up.

Q So if a patient just canme to you
and said like this presentation it says,
“I"'mrunning fevers for the l|ast four days",
if it wasn't docunented by a visiting nurse
service or a doctor, would you not include
i nfection on your differential diagnosis?

A The question would be are these
subj ective tenperatures or fevers or did he
actually take a nunmber. Typically, again,
typically -- this is not ny note or not ny
assessnent -- but, typically, when a patient
says to nme | have been running tenperatures.
| say did you neasure them |If they
nmeasured them and say yes, | put the oral
thernmoneter and it's 102, that's different.
If they say | feel like |I'm having
tenperatures, that's also different.

Q So if soneone says that | have
measured ny tenperature and |'ve had fevers
the last four days?

A. G ve ne the nunbers.
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A APAZID'S, M D.
Q kay. |If they did have fevers
the last four days with this presentation,
woul d you include infection in your

differential diagnosis?

A | nfection of what?

Q Post -surgi cal infection.

A Yes.

Q Now, it says, "Surrounding area
reddened." Do you see that?

A Yes.

Q Wul d you expect to see the

surroundi ng area of the surgical site

reddened on post-op day 187

A Yes.

Q That would be a nornmal finding to
you?

A Yes. That is also the patient's

report. That's the history -- the patient
is reporting to Dr. Artale. That's not Dr.
Artal e's assessnent.

Q Now, when a patient sees you, you
take a history fromthem correct?

A Yes.

Q A history is inportant so you
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know what conplaints the person's making;

correct?
A Hi story is always inportant.
Q When M. Sineone was di scharged

from Brookhaven on the 29th of Cctober, did
you give himany instructions as to if he
had certain conplaints, |like to contact you
or go to an energency room or a hospital
sooner than the two weeks you recommended
that he go to your office?

A Vell, | always tell patients if
t hey have any concerns to get in touch with
me, if they' re concerned about anyt hing.
There a sone kind of standard hospit al
di scharge instructions. You know, sone of
them you know, if you have a fever above
101 or 101.5. I don't know exactly the
nunber that they typically tell patients.
Again, there are sonme standard di scharge
instructions that all patients get.
Certainly, all post-surgical patients.

Q O her than the fever of over 101
or 101.5, any other standard instructions

that you know that Brookhaven Hospital gives
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A APAZID'S, M D.
their patients?

A l"'mnot imediately famliar with
them | know | always tell patients if
anything is bothering you and you are
concerned, call ne or call ny office. |
usual ly give patients ny cell phone. That's
kind of ny -- 1'd rather hear about things

sooner rather than | ater.

Q Ckay. Erythema, what is
eryt hema?
A Redness.
Q In this record on page five, it

says on the bottomhalf, it says "Physician
HNP." Do you see that?

A Yes.

Q According to this record, it
i ndicates that Dr. Artale did a physical
exam nation; correct?

A Yes.

Q On the last line where it says
"abdonmen", do you see that?

A Yes.

Q Last sentence of that it says,

“ABD i ncision has slight erythema around
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staples, but no DC, and non-tender." Do you
see that?

A Yes.

Q Was an abdom nal incision made on

M. Sinmeone?

A Yes.

Q Wul d you, as a physi ci an,
antici pate seeing slight erythema around the
stapl es 18 day post-op?

A Yes.

Q When woul d you, as a physician
expect the erythema around the staples of a

patient who just had this type of surgery to

go away?
A When the staples are renoved.
Q How | ong do staples remain in

pl ace on a patient |ike this?

A As | ong as they have to.

Q When M. Sineone was di scharged
fromthe hospital, was there anticipation as
to how | ong you expected the staples to
remain in place?

A | mean, averages could be a week

or two, but sonme need to stay in for three
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A APAZID'S, M D.
weeks.

Q It says according to the doctor's
note on page 6, it says, "As per Dr.
Apazidis, no need for CT since he is post-op
for two weeks and unlikely he devel oped
abscess now." Do you renenber telling the
doctor that?

A | don't, specifically, renmenber
t he conversation, no.

Q Fromthe review of your record,
is that what your opinion wuld be if he
presented to you on that 18th day with these
conpl aints and this physical exan?

A. Yes. | nean, first, | have no
reason to doubt Dr. Artale's record. But
based on his exam nation of non-tenderness,
no di scharge of the exam nation of the back,
bei ng no tenderness. Healing well. No
signs of infection. H's exam nation of
sayi ng sone swelling, but no tenderness,
whi ch he woul d have related to nme during our
conversation. Based on the results of his
exam nation and his reported to ne, |,

probably, would not have recomended a CT
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A APAZID'S, M D.
scan in this setting.

Q Wiy is it that you woul dn't have
recommended a CT scan?

A So a CT scan is a |arge dose of
radi ation. | would not want surgical wounds
and fusion to be exposed to needl ess
radi ation unless | had a reason to get that
test.

Q Wiy is that, what is it about the
radi ation for a CT scan; how could it affect
a surgi cal wound?

A It would -- it's radiation. It
woul d weaken heal i ng and possi bly, inhibit
fusion. Now, of course, if we needed to get
it, we would, of course, get it, if the
benefits outweigh the risks. But in this
setting, certainly, the benefits do not
out wei gh the ri sks.

Q Wiy is that; why do you say the
benefits -- in this instance the benefits
don't outweigh the risks?

A There's no cl ear benefit of
getting a CT scan.

Q Do you recall whether you forned
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a differential diagnosis after being told,
given the information by Dr. Artale, whether
or not you fornmed a differential diagnosis
with regards to M. Sineone on this date?
A Differential diagnosis of what?
MR. RACH. No, he is asking if

you forned one.

Q Did you form one?
A O what ?
Q What do you nean of what? Do you

know what a differential diagnosis is?

A Differential diagnosis of what,
his presentation?

Q What is a differential diagnosis?

A A list of diagnhoses to explain a
patient's synptons.

Q kay. So did you forma
differential diagnoses with regards to M.
Sinmeone with regards to the information that
was relayed to you about the conplaints
about the exam nation; did you forma
differential diagnosis?

A Vell, | didn't exam ne the

patient.
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A. APAZIDI'S, MD.
Q But you were given information by

Dr. Artale; correct?

A Yes.

Q You told himdon't do a CT scan;
correct?

A | told himthat | did not think a

CT scan woul d benefit the patient.

Q (kay. Before you said don't do a
CT scan, did you forma differentia
di agnosi s?

A | guess | need you to be alittle
nore specific with the question. O what?
O just the patient in general? There is no
-- of just his back pain? [|I'mnot clear.
What am | formng a differential diagnosis
of ?

Q Well, you told the doctor don't
do a CT scan; correct?

A First of all, one doctor cannot
tell another doctor what to do. | would --
it appears that he would have inquired here,
do | think a CT scan is necessary. And
based on what he's noted here and what |

assume he would have related to nme, | would
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A APAZID'S, M D.
have said, no, | don't think a CT scan is
necessary, do you. W would have had a
conversation about it.

Q In order for you say -- reconmmend
whet her or not M. Sineone should have a CT
scan or not, you would have had to have
formed a differential diagnosis; correct?

A No. | would have needed a reason
to get a CT scan, which may or may not help
me to forma differential diagnosis.

Q Wait a mnute. Isn't a
differential diagnosis the possible causes
of what your exam nation and the conplaints

are of a patient that presenting to you,

correct?
A Correct.
Q kay. So you would forma

differential diagnosis and then you would
| ist the possible causes of every conpl ai nt
that the patient is nmaking; correct?

A Yes.

Q Then once you fornmed your
differential diagnoses, you would then make

alist of howdo | rule out nunber one, how

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 140

A APAZID'S, M D.
do | rule out nunber two, how do | rul e out
nunber three; correct?

A Yes.

Q Then you will order tests or
treatnments to try and rule out what your
possi ble differential diagnosis is; correct?

A Yes.

Q So in this case we have a record

t hat says you do not recommend a CT scan;

correct?

A | said | did not think one was
necessary.

Q Okay. So could we assume or not
assune, | don't want to put words in your
mouth, | just want to know, did you forma

differential diagnosis as to the possible
causes of the presenting conplaints and the
findings on physical exam nation for you to

say a CI scan was not necessary?

A Vell, again, | did not exam ne
the patient.

Q That wasn't ny question.

A So | cannot -- |I'mgiven over the

phone information by a doctor who was
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A APAZID'S, M D
telling ne that a patient is comng in
because he felt he had fevers, | don't
remenber if they were docunented or not, of
a patient who was has a conpl ai nt of,
basi cally, just fever.

Q And redness around the surgica
site; correct?

A. And redness, which the exam ni ng
physi cian did not feel was remarkable.

Q Were does it say that?

A Wel |, he says here, "Back, no
back tenderness, back incision healing well
with no signs of infection.” He says, "Sone
swel | i ng pal pated, but no tenderness.
Abdonen, normal bowel sounds. Soft. No
abdom nal tenderness. No guarding. No
rebound. No masses. Abdom nal incision has
slight erythema around staples. No
di scharge and non-tender."

Q So what part of that |line are you
sayi ng that the doctor found that it's not
to be significant?

A He's not reporting anything here

that is remarkable to warrant pursuing

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 142

A APAZID'S, M D.
further work-up.

Q Were you given that information
over the phone about the doctor's physi cal
exam nation and his findings?

A |"m sure that woul d have
transpired during our conversation.

Q Were you al so given the history
of what the patient said and the four days
worth of fever?

MR RACH  Just note ny

obj ection. He said he doesn't

remenber, but he believes that woul d

be the conversati on.

A | don't renenber the
conversation, but |I'msure in our course of
t he conversation that that woul d have been
rel at ed.

Q Again, |'mgoing back to, did you
forma differential diagnosis after speaking
to Dr. Artale as to what the possible causes
of M. Sineone's conplaints and physi cal
exam nation findings were?

A Agai n, not having exam ned the

patient, but in discussion over the phone
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A APAZID'S, M D.
with Dr. Artale, | suppose |I woul d have
considered that the patient is tw weeks
post-operative and that this is a nornmal
post - operati ve course.

Q Now, do you renenber formng a
differential diagnosis? That's ny first
guestion. Do you renenber formng a
differential diagnosis on Novenber 8, 20117

A | do not remenber this
conversation or ny thoughts on that date.

Q Sitting here today, are you
saying that if a doctor had called you who
was seei ng one of your patients with these
findings on physical exam and these
presenting conplaints, your differentia
di agnosi s woul d be normal post-op?

A There is nothing that he
docunented here that | assune he woul d have
related to ne to make ne or apparently, even
him overly concerned that there was a post
operati ve wound i nfection occurring here.

Q Wll, fromthis note, does it
indicate that Dr. Artal e was considering

sending M. Sinmeone for a CT scan?
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A APAZID'S, M D.
MR. RACH Note ny objection.

There's no way he coul d answer that

questi on.

A | don't know if he was
considering it or not. Cbviously, we seened
to have discussed it.

Q You recommended that there's no
CT scan be done; correct?

A Yes.

Q So you have a patient who
presented two weeks post-op who is telling
you he has a history of four days of fever
and he has redness around the surgical site.
You' re saying infection was not or would not
be part of your differential diagnhosis?

A. No, | didn't say that.

Q Well, would infection be part of
your differential diagnosis?

A Infection in a post-operative
patient is always part of the diagnosis,
differential diagnosis.

Q So in this case if you were given
this information with what Dr. Artal e, what

hi s physical exam was, and what M.
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A APAZID'S, M D.
Si neone' s conpl aints were, would you include
post surgical infection on your

differential ?

A Yes.

Q What, if anything, would you do
to rule out post-surgical infection?

A Exam nation of the patient.

Q What ki nd of exam nation of the
patient?

A Physi cal exam nation of the
patient.

Q Consi sting of what?

A Looki ng at the wounds. Looking

for tenderness. For signs of infection.
Q | thought you said that signs of
i nfection were redness around the surgical

site; correct?

A Yes.

Q Fever; correct?

A Yes.

Q Hi gh white bl ood cell count;
correct?

A Yes.

Q Wund dr ai nage; correct?
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A APAZID'S, M D.

A Yes.

Q Wbr seni ng pain; correct?

A Yes.

Q Anyt hi ng el se?

A No, those are the top four or
five.

Q So if your exam nation found what

Dr. Artale's exam nation found on this
Novenber 8th, 2011 visit, would you include
post-surgical infection on your
differential ?

A | don't nean to be obtuse, but of
what, of just the fever?

Q No. M question was specific.
My question was, all of the findings of Dr.
Artal e's exam nation, his physical exam the
conplaints of the patient. Okay. It's a
very cl ear question.

" masking you, if you found

t hese on your exam nation, patient comes in
two weeks post-op or eighteen days post-op
and he tells you he had four days of fever,
woul d you i nclude post-surgical infection on

your differential?
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A. APAZID'S, M D.
A Yes.
Q What woul d you do to rul e out

whet her or not it was a post-surgical

I nfection.
A | woul d exam ne the patient.
Q You have al ready exam ned the
patient. |'msaying wth these findings,

you' ve already exam ned the patient, and now
you forned a differential that said
post-surgical infection. Wat would you do
to rule out that post-surgical infection?

A W' re getting into a circul ar
argunent here. There's nothing on the

exam nation that points ne towards surgical

I nfection.
Q | just asked you that. | asked
you with this exam nation. |f you were Dr.

Artal e and you were doing this exam nation,
woul d you include post-surgical infection on
your differential?

Read the note. Take the tine and
read this note. | want you to read page 1
of 6. Read all of them one, two, three,

four, five, six of Dr. Artale's exam
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A APAZID'S, M D.
want you to read it.

If you were Dr. Artale and these
were your findings with the history, with
the complaints with Dr. Artale's findings,
woul d you include post surgical findings on
your differential?

A Yes.

Q If that's true, what would you do
to try and rule out or rule in infection?

A Maybe that's the key. Rule out
or rule in. Everything starts with a
physi cal exam nation. On this physical
exam nation there is nothing that is ruling
in surgical site infection. Based on the
absence of the primary node of determ ning
what a patient has, you don't do a CT scan.

Q Doctor, you are not answering ny
question and | don't know why. It's a very
sinple question. | would Iike you to answer
it. I1'mnot going to stop asking the
guestion until you answer it.

A Ckay.

Q | am asking you, if you were Dr.

Artale and you did this exam nation and you
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A APAZID'S, M D.
found on M. Sineone ei ghteen days post-op
and he cones into you conpl ai ni ng of four
days worth of fever and you find that the
abdom nal incision has slight erythena
around the staple, but no discharge and
non-tender and everything el se that was on
this exam nation and these conplaints, would
you include post-surgical infection on your
differential diagnosis, yes or no?

A Yes.

Q What el se woul d be on your
differential diagnosis besides post-surgical
i nfection?

A. O her things that would be on the

di agnosi s woul d be normal post-surgical

cour se.
Q What el se?
A Resol ving ileus. O her sources

of infection, such as |ung, pneunonia,
atelectasis or urine, less likely in this
setting, but always possible, urine
i nfection.

Q Anyt hing el se that woul d be part

of your differential diagnosis?
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A APAZID'S, M D.

A That woul d be the top four or
five.

Q So what woul d you do to rule out
-- let's start with resolving ileus. What
woul d you do to rule out that it's not
resolving il eus?

A Well, is the patient having bowel
nmovenents. |s the patient passing flatus
(phonetic). There's no definitive test. W
know t hat he had an il eus when he was in the
hospital, approximately, a week before this
presentation in the ER Il eus do not --
it'"s not alight switch. Ileus is on, ileus
is off. W know he is having a resolving
il eus, although he was passing flatus,
havi ng bowel novenents and tol erating
i ntake. There's, you know --

Q Wi ch woul d be that the ileus has
resol ved; correct?

A Resol ving, but again, it's not an
on and off switch. It certainly is
I nproving and we certainly had no reason to
keep himin the hospital at that status.

Q Well, according to the doctor's
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A APAZID'S, M D.
note of prior to discharge, | believe it
said resolved with regards to il eus;
correct?
A Yes. Dr. Kota's note said that

the il eus was resol ved.

Q That was as of OCctober 29t h?
A Yes.
Q Okay. Again, back to this

presentation, what would you do to rule out

post-surgical infection?

A Check bl ood | evels.

Q So you go to the blood test?
A Yes.

Q What el se, if anything?

A. Again, vital signs and an

exam nation of the patient.

Q Are you saying a further
exam nation of the patient?

A No, | nean the physical
exam nation of the patient, basic |abs,
vital signs.

Q What woul d you be | ooking for on
the blood test where it would lead you to

believe that this presentation and the
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A APAZID'S, M D.
conplaints is being nade because of a
post -surgi cal infection?
A So when he was in the hospital,
the white blood cell count had been
decreasing down to, | think, a level of 13.

| think it was, approxinmately, 13. Now,
it's a week later. If the white count had
gone back up, that would be a sign of going
in the wong direction.

Q Anyt hing el se on the bl ood test
that you would | ook at to determ ne whet her
or not it's post-surgical infection?

A Not hi ng el se on bl ood testing,
you know, on regul ar | abs no.

Q Low red bl ood cell count,
henogl obi n and hematocrit, could that be
caused by infection?

A Chronic infection over, you know,
nont hs or people who have these chronic
osteonyelitises, they do have anema. |It's
a condition called anem a of chronic
infection. Acute infections, no.

Q Ckay. How about high gl ucose.

Isn't high glucose a sign of a surgical site

152

Veritext Lega Solutions

800-227-8440

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 153

A APAZID'S, M D.
I nfection?

A | mean high glucose can be a sign
of inflammation or it's an acute response,
but is far fromspecific for infection.

Q Have you ever read any articles
in the nedical literature that state that a
hi gh gl ucose is a good indicator of whether
or not soneone is suffering froma
post-surgical site infection?

A I|"mnot famliar with any such
articles, no.

Q So the only thing you woul d be
| ooking at on a blood test is white bl ood
cells torule in or rule out post-surgical

site infection?

A. White bl ood cell count, yes.
Q Anyt hi ng el se?

A On basic | abs?

Q Sure.

A No. Nothing else is really

speci fic, no.
Q Now, according to this record of
Novenber 8th, 2011, it says that the "ED

record was faxed to you." Do you see that?
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A APAZID'S, M D.

A Yes. "ED record faxed to Dr.
Apazidis."
Q That indicates it was on Novenber

10, 2011; is that correct?

A Yes.

Q Sitting here today, do you ever
remenber reviewi ng a copy of this ED record
prior to your review of the records for your
deposi ti on?

A Do | renmenber -- say it again?

MR. WARYWODA: Read it back,

pl ease.

(Wher eupon, the requested
guestion was read back by the

reporter.)

Q Did you ever review a copy of the
these ED records prior to your review of the
records for your deposition?

MR. RATH. I n other words, we
reviewed the records. D d you review

t hem before that?

A. | mean, no, other than at the
tinme.

Q ' m aski ng, do you renenber
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A APAZID'S, M D.
reviewi ng these records at the tine?

A Ch, at the tine. | don't
remenber, no. However, in ny note of the
next day, | did docunent that |I'm aware he
went to the energency room

MR, WARYWODA: kay, | don't
have a note of the next day. Do you
have a note of the next day?

THE WTNESS: The 11/09 note.

MR, WARYWODA: Can you nake a
copy of this?

MR. RATH. Of the record.

(Wher eupon, a short recess was

t aken.)

MR. WARYWODA: Back on the
record.

A It says here that they were
created on 11/10. So | don't know if that
means it was faxed to me on 11/10, which
woul d be the day after | saw himin the
office. | don't knowif that helps at all.

Q My question was, after reading
that now does it refresh your recollection

of you actually review ng the Brookhaven
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A APAZID'S, M D.
energency record of Novenber 8th, 2011 prior
to your review with your attorney?

A | don't renmenber. | don't
remenber having reviewed these records at
the tine.

Q So Novenber 9th, 2011 M. Sineone
presented to your office; correct?

A Yes.

Q Did he nake certain conplaints to
you on that visit?

A He reported that he went to the
enmer gency room because of tenperatures of a
101.

Q Was this visit of Novenber 9th,
2011, was this scheduled prior to M.

Si meone presenting to the energency room on
Novenber 8th, 20117

A | don't know, but it is standard
for me to see the patient about two weeks
after surgery and this is within that
timefrane.

Q Under ROCS or review of synptons,
it says "fever, yes" and it says "l ow

grade". Do you see that?
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A APAZID'S, M D.
A Yes.
Q What is considered a | ow grade
fever to you?
A 101 and bel ow.
Q Now, it says, "weight |oss" and
it says "yes", and it says "unintentional".

Do you see that?

A Yes.

Q It says "l oss appetite, yes,
associated with weight loss". Do you see
t hat ?

A Yes.

Q s it expected by you for a

post -surgi cal patient to have weight | o0ss?
A Expected? No, | wouldn't say
iIt's expected.
Q Wen M. Sineone told you that he
had wei ght | oss unintentional, was that

concerning to you?

A Vell, of course it's concerning.
Q Wiy is it concerning?
A. VWll, we never want a patient to

have uni ntenti onal weight |loss. But he did

have an ileus and he didn't eat for al nbst a
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A APAZID'S, M D.
week when he was in the hospital. He's,
probably, not eating nuch since he's been
hone, again, wth the resolving il eus.

Q So do you renenber, did you form
an opinion as to what the cause of the
uni ntenti onal wei ght | oss was of M.

Si meone?

A Again, | don't have a specific
menory of it. But |ooking at the evidence
here, | woul d have, you know, concl uded that
the fact that he didn't eat for several days
in the hospital and that his resolving ileus
woul d lead to a decreased appetite. As well
as the necessary pain nedication decreases
your appetite, narcotics, our appetite
suppresses. W have an explanation as to
his weight |oss. Wen he says
uni ntentional, he's not dieting or
exercising to | ose weight.

Q You formed an assessnent or it

says "assessnent"; correct?

A Yes.
Q What was your assessnent of hinf
A | thought he was doing well three
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A APAZID'S, M D.
weeks after the surgery in terns of the
spi ne issues. His pre-operative
radi cul opat hy had resolved. | said here,
obvi ously, the fevers are concerning. He
di d have significant constipation and il eus
while in surgery and he was now havi ng sone
di arrhea, which | thought sonme of his weight
|l oss. Also, his intermttent fevers may
contribute to diarrhea or vise versa.
Di arrhea can contribute to fevers.

It says, "I do not see any signs
of a superficial or deep infection. W wl]l
keep track of his fever profile." Sonme of
the words are mxed up. It says, "H s | abs
show a slight elevation in |iver enzynes
likely related to the use of Percocet, which
has Tylenol in it."

Q Now, just on that you said,
obvi ously, the fevers are concerning?

A Yes.

Q Did you forma differential
di agnosi s on this Novenber 9th, 2011 as to
what the possible causes of M. Sineone's

fever was?
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A APAZID'S, M D.

A Yes.

Q What was your differential?

A Surgical site infection.
Diarrhea, ileus. That would be it.

Q VWhat, if anything, did you do in

terms of what did you order to rul e out
whet her or not the fevers were being caused
by a surgical site infection?

A W were going to nonitor the

patient closely.

Q Moni t or how, nonitor what?
A Ask himto keep track of the
fevers and bring him-- have himfollow up

as schedul ed.

Q Foll ow up with you?
A Yes.
Q Now, Diarrhea, could diarrhea be

caused by a surgical sight infection?

A I"'mnot famliar with surgica
site infection causing diarrhea,
speci fically.

Q Now, it says, you said "I do not
see any signs of a superficial or deep

infection.” Do you see that?
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A APAZID'S, M D.

A Yes.

Q What signs were you | ooking for
where you woul d see signs; if you saw these
things, you would say | see signs of a
superficial or deep infection?

A. Sure. Swelling, Erythens,

t ender ness, edema of the skin, worsening
back pai n, worsening radi cul opathy. That
woul d be it.

Q Did you prescribe any nedications
on this visit?

A No.

Q On this visit M. Sinmeone, prior
to comng to you, was not taking an
antibiotic; correct?

A Correct.

Q You didn't prescribe an

antibiotic; correct?

A Yes.

Q Why didn't you prescribe an
antibiotic on this visit?

A | had no reason to.

Q When you say you have no reason

to, what, if anything, were you doing to
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A APAZID'S, M D.
treat or try to lower his fever?
A Wel |, the Percocet has Tylenol in
it, which is a fever reducer.
Q On this visit did you ask himhow

many days he was having a fever for?

A | don't see that | docunented
t hat .

Q Now, you said, "W will keep
track of his fever profile." Wat is that;

is that sonmething M. Sineone does, what is
t hat ?

A He would report to ne if he was
continuing having fevers. Also, there's a
Visiting Nurse Service and they go to see
the patient typically they draw vital signs.

Q Do you renenber getting those
Visiting Nurse Service records for M.

Si mreone between October 29th, 2011 and
Novenber 9th, 20117

A | don't renenber.

Q Now, under plan, the procedure
codes, it says, "Electrical bone
stinmulation.” Do you see that?

A. Yes.
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A APAZID'S, M D.

Q What is that?

A So it's an external device. It's
an electrical bone stinulator. M protocol
for multilevel fusions is to enploy this.
It's sonething that aids fusion.

Q Does that nean you were
prescribing it on that day, the electric
bone sti nul at or?

A | applied it that day. | gave it
to the patient, put it on himand showed him
how to use it. W would have applied for
this even before surgery. It takes sone

time to obtain.

Q For followup it says, "four
weeks". Do you see that?

A Yes.

Q Is that when you told himto cone

back to your office in four weeks?

A Yes. Typically, we made these
appoi ntmrents two week, six week, twelve week
standard fol |l ow ups after surgery.

Q Did you give himany instructions
as to when to return if his fevers continued

for a certain anmount of days?
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A APAZID'S, M D.

A | don't renenber specifically.

Q Cust om and practice; what would
your custom and practice be?

A Call me if you have any concerns
or probl ens.

Q When say if you have any concern
or problens, do you explain to them what
concerns or problens that should contact you
with?

A | nmean every case is different.
But | suppose for him | would certainly say
if your fevers are persistent, conme back and
see ne sooner.

Q Sitting here today, do you have
any recollection of having that conversation
with hinf

A. No.

Q If you did tell a patient return
to nme if your fevers are persistent, would
you explain to them what persistent neans or
what the duration of time it would have to
be for themto contact you?

A | don't think so that | would go

into great detail about that. But |ots of
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A APAZID'S, M D
times patients ask the question, you know,
what do you nean, so | answer

Q What if they don't ask the
question or what if they do ask the
guestion, would you give thema date or
woul d you leave it up to themto determ ne
what a persistent fever is?

A | nmean, one thing we always -- if
the conversation is taking place, | would
say, you know, do you have fevers Ilike
spi king at night. Those are nore
concerning. That m ght be sonething that we
woul d have gone into about.

Q Wul d you give thema definition
of what persistent neans in terns of the
days of a fever in order for themto contact
you?

A | don't think I would.

Q O her than installing or applying
the electrical bone stinmulator, did you
order anything else for M. Sineone after
this Novenber 9th, 2011 visit?

A Not that |I'm aware of.

Q Did you order a blood test?

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 166

A APAZID'S, M D.
A | doubt it, since he had one the
day before.
Q Just so it's clear to ne, why was
it that you didn't order a blood test on

this visit?

A. | had no reason to.
Q Wiy is that?
A. | had | ab values fromthe

previ ous day.
Q Now, | ab values fromthe previous

day, do you renenber when you first received

t henf?

A No, but | do have access to the
conputer. | can see themat any tine.

Q Do you renenber review ng the | ab

val ues on the previous day, on Novenber 9th,
20117?

A No. | don't have a specific
menory of that, no.

Q | f you had reviewed them would
you have docunmented themin your report?

A Not necessarily, but | m ght
have. | think if they were concerning, |

probably, woul d have docunmented. But if
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A APAZID'S, M D.
they were essentially normal, |'mnot sure |
woul d necessarily have docunent ed.
Q Let's | ook at the Novenber 8th,
2011 | abs from Brookhaven. Wite bl ood cell

count is normal ?

A. It's within the normal range,
yes.

Q Red bl ood cell count, henogl obin,
hematocrit are still |low, correct?

A Yes.

Q Did you forman opinion as to why
M. Sineone's red blood cell, henogl obin and
hematocrit were still |ow about eighteen

days post-op?

A Yes.

Q What was it?

A Nor mal post-operative course.

Q How about PLT, that's platelets?

A Yes.

Q It says "561". That's high;
right?

A Yes.

Q What are the possible causes of a

hi gh platel et count?
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A APAZID'S, M D.
A Surgery.
Q When you say surgery, just the
surgery itself?
A Post - operative course. You know,
henogl obi n goes down, platelets go up.
Q How about i nfection; could

i nfection be a cause of high platelet count?

A Yes.

Q NE nunber sign, what is that?
A Neut r ophi | s.

Q A high neutrophil, what are the

possi bl e causes of a hi gh neutrophil?

A Neutrophils are a formof white
bl ood cells. You know, different types of
white bl ood cells.

Q Coul d hi gh neutrophils be caused
by post surgical infection?

A Yes.

Q How about MO nunber sign; what
does that stand for?

Monocyt e.
That's 1.5; is that correct?

Yes.

o > O >

That's hi gh?
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A APAZID'S, M D.

A It's el evated, yes.

Q What are the possible causes of a
hi gh nonocyt e?

A | nf ecti on.

Q There's LY and a percentage sign
10.3. Wiat is that?

A Lynphocyt es.

Q Low | ynphocytes, what are the
possi bl e causes of |ow | ynphocytes?

A You know, this a really getting
nore into hematology. So | --

Q Just what you know. | have
doctors tell nme before they don't know what
the thing is. So you're not quite sure.
That's nore for a hematol ogi st; those are
the val ues that a henmatol ogi st woul d | ook at
and you as an orthopedic really wouldn't?

A First of all, in the setting of a
normal white blood cell count, the
differential beconmes |ess significant. But
if the white bl oods cell count was el evat ed,
then we would ook at shifts. But in a
setting of a nornmal white cell count, | am

not sure these would be that significant.
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A APAZID'S, M D.
But | think that a hematol ogi st woul d be
better qualified to answer that question.
Q But if sonmeone has a normal white
bl ood cell count and a high platelet count,
that high platelet count could be caused by

a post-surgical infection; correct?

A Anmong ot her things, yes.
Q Anmong what ot her things?
A Nor mal post-surgical course.

Platelets are what's call ed acute phase
reactants. So trauma, fracture, surgery is
going to elevate platelet count.

Q So what's your expectation in
terns of when the platelet count will return

back to a normal range post-surgery?

A Everyone is different, but a few
weeks.
Q Wen you say a few weeks, what

are we tal king?

A Three to six weeks.

Q MO percentage of 13.7; what is
MO?

A | believe it stands for
nonocyt es.
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A APAZID'S, M D.
Q Do you know what a hi gh nonocyte
can be caused bhy?
A | don't really feel confortable
eval uating the percentages of the white
blood cells in the setting of a normal white

bl ood cell count.

Q That's fine. Uine analysis of
clarity it says "cloudy". That's abnormal;
correct?

A Yes.

Q Do you know what the possible

causes of cloudy urine could be?

A Urinary tract infection.
Q How about a surgical site
I nfection?
A. |"'mnot famliar wth cloudy

urine being associated wth a surgical site
i nfection.

Q There was a trace of protein
found in his urine; is that correct?

A Yes.

Q I f you saw a trace of protein on
soneone's urinalysis, would you consider a

post-surgical site infection being a cause
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A APAZID'S, M D.

of it?
A In isolation? No.
Q What el se woul d you have to see

along with a trace of protein in the urine
for you to include post-surgical site
i nfection on your differential?

A El evated white bl ood cell count

and physi cal exam findings consistent with

I nfection?

Q Agai n, what physical exam
findi ngs?

A Swel I'i ng, edenmm, erythens,

t ender ness, worseni ng pain.

Q The sane as your answer was
before. It doesn't have to be one of them
or two of them it doesn't have to be al

i ncl usi ve; correct?

A O course, yes.
Q Now, M. Sinmeone's glucose, we
started tal king about this before. It says

123 high". Do you see that?
A Yes.
Q Did you ever forman opinion as

to what the cause of M. Sineone's high
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gl ucose was on Novenber 8th, 2011 test?

A No.

Q On this Novenber 9th, 2011 after
this visit, between Novenber 9th and
Novenber 18th, 2011, did you ever advise or
prescribe M. Sineone to see an infectious

di sease doctor?

A Bet ween Novenber 9th and Novenber
18t h?

Q Correct.

A | don't have any notes to that
ef fect.

Q Bet ween Novenber 9th and Novenber

18t h, did you ever advise himto foll ow up
with any of the other physicians who had
seen himin the hospital during that October
21st adm ssion?

A | don't have any notes to that
effect, but it was the typical practice of
the plastic surgeon to make his own
foll owup appointnents with the patients
that he operated on. | don't know if Dr.
Kota woul d have made his own foll ow up

appointnments with the patient, again,
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A APAZID'S, M D.
t hrough their independent offices.

Q But there's no indication that yo
told himgo see Dr. Kota or go and see any
of the other doctors that he saw during that
Oct ober 21st, 2011 adm ssion; correct?

A No.

Q M. Sinmeone presented to
Br ookhaven Hospital on Novenber 18th, 2011,
Is that correct?

A Yes.

Q Were there any visits with you at
your office between Novenber 9th and

Novenber 18th, 20117

A. | don't have any record of
visits.
Q Were there any tel ephone calls

made by M. Sineone or anyone else on his
behal f between Novenber 9th, 2011 and
Novenber 18th, 20117

A W don't have any records of
t hat .

Q Did your office follow up with
M. Sineone between Novenber 9th, 2011 and
Novenber 18th, 2011 to determ ne how he was
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A APAZID'S, M D.

doi ng during that tine period?

A | don't have any records about
t hat .

Q | f your office had made a phone
call, is that sonething that woul d be

inputted into the conmputer?

A Typical ly, yes.

Q When you say typically, that was
the policy and procedure?

A Yes.

MR. WARYWODA: O f the record.

(Wher eupon, a di scussi on was
hel d off the record.)

MR, WARYWODA: Back on the
record.

Q Now, Novenber 18th, 2011 M.

Si meone presented to Brookhaven Hospital for
an abdom nal pelvic CT with contrast; true?

A Yes.

Q According to the report of dated
Novenber 18, 2011 at 1331, tinme, it says
that it was "ordered by Al exi os Apazidis".
That's you; correct?

A. Yes.
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A APAZID'S, M D.
Q Do you renenber when you ordered
that CT scan?
A No, | don't have a note to go
along with that order
Q Sitting here today, do you recal
any contact by M. Sineone to you where you
ordered a CT scan around this tine period of
Novenber 18th, 20117
A | mean, | don't have any records
of it. | dorecall himbeing in nmy office
and me sending himto the hospital, but I
don't know if that was after.
MR. RATH. That's after.
THE WTNESS: That's after

A So | don't recall howthis
occurred.
Q You said you recall himbeing in

your office and you sending himto the

hospital. What about that do you recall?
A That was, | think, the subsequent
vVisit.
Q Was that on the 21st of Novenber?
A Yes. Yes. Three days, yeah.
Q That's when he was admtted to

800-227-8440
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A APAZID'S, M D.
the hospital and sone surgeries were

perfornmed; correct?

A Yes.
Q Al right. Your office at Long
I sland --
A Ot hopedi ¢ & Spi ne Speci alists.
Q Yes. Did you have access in your

office to CT filnms if they were taken at
Br ookhaven Hospital ?

A Yes.

Q So as you sit here today, do you,
personal ly, renmenber review ng the CT scan
of Novenber 18th, 20117

A. | don't renenber personally
reviewing this test.

Q Sitting here today, do you recall
why it was you referred M. Sinmeone for an
abdom nal pelvic CT with contract?

A Wel |, apparently, the history
gi ven by the radiol ogi st who perforned the
test is that to rule out unspecified
I ntestinal obstruction.

Q Do you know what conplaints it

was that M. Sinmeone nade to you in order
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A APAZID'S, M D.
for you to refer himfor a CT scan on

Novenber 18th, 20117

A Unfortunately, | don't have a
record of it. | don't renmenber why.
Q Are there any abnormal findings

on this CT scan?

A There are patchy infiltrates of
both | ower | obes, which it says were present
on the chest CT scan of 10/28/2011. It does
say sone partial clearing of his infiltrates
have occurred since the prior study.

There's a hepatic cyst. There is
a calcified gallstone. There i s
di verticul osis of the descendi ng and si gnoi d
colon. There is a small left inguinal
hernia. The surgical findings of "status
post-di scectony at L4/5 and at L5 S1 and
| am nectony at L5 with associ ated posterior
spinal fusion bilaterally of L4 to S1 with
nmetallic bars and screws in place in the
posterior |unbar spine region."

Surgical clips were noted. There
wer e post-surgical changes in the

i ntramuscul ar and in the subcutaneous fatty
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A APAZID'S, M D.
tissues. Those are the only abnormalities
not ed.

Q Ckay. This CT scan with contrast
of the abdonen and pelvis, is that a test
that you would prescribe if you were
concerned of a post-surgical site infection?

A Yes.

Q What is it you woul d be | ooking
for or what is it you would see on a CT scan
of the abdonen and pelvis with contrast
where you would say this patient is
suffering froma post-surgical site
i nfection?

A You woul d see a coll ection of
fluid that is enhancing with the IV
contrast.

Q When you reviewed the CT scan, do
you recal |l whether or not you saw a
collection of fluid?

A | don't recall the exact event of
nme looking at this. So | can't tell you
what | saw and what | didn't see.

Q s there any indication here that

t he radi ol ogi st was | ooking for a post
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A APAZID'S, M D.
surgical site infection here?

A Well, he nentions in detail the
structures of the spine and the surgical
site. So he |ooked in the area.

Q Isn't it common for the
radi ol ogi st if they were | ooking for an
i nfection, whether an abscess or collection
of fluid, they would wite in their report
no collection of fluid seen or words to that
effect?

MR. RACH. Note ny objection.

I f you can answer, you can answer.

A That is definitely verbiage that
I's used commonly.

Q I s that verbiage anywhere wthin
this CT scan report?

A No, | don't see themusing those
exact words.

Q kay. Sitting here today, and
just so we have it clear for the record, is
there anything that you recall about any
contact that M. Sineone nmade to you that
caused you to order this CT scan on Novenber

18t h, 20117
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A APAZID'S, M D.
A | don't renenber.
Q Do you renenber having a
conversation wi th hi mbetween Novenber 9th,
2011 and Novenber 18th, 2011 with regards to

whet her or not he was continuing to have

fevers?

A | don't renenber.

Q Now, your Novenber 9th, 2011
note, it says, "W will keep track of his

fever profile"; right?

A Yes.

Q When you had a patient that you
were going to keep track of his fever
profile, would you tell your nurses or
soneone to contact the patient wwthin a
certai n anount of days just so you coul d
keep track of his fever profile?

A It would depend on the patient.
Sone patients are nore reliable than others.
If a patient seened very reliable, you know,
able to take care of thenselves, | would
rely on the patient to docunent the
tenperatures and let nme know if they are

having a tenperature. |If a patient didn't
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A APAZID'S, M D.
real |y appear capable of doing that, then we
m ght enploy a Visiting Nursing Service.

Q When you said not capabl e of
doi ng that, what do you nean by that?

A | f they don't have a thernoneter
at honme. |If they are illiterate and can't
wite. Sonetines they can't keep it
t oget her enough to keep a notebook to
docunent fevers or things like that. [If it
appeared to be sonething above their ability
to do and there was a concern, then we would
try to get a visiting nurse to visit the
patient and take vital signs, if the
resources were there to do it.

Q Now, you nentioned that M.

Si neone had a Visiting Nurse Service after
the surgery; correct?

A Standard practice is that all ny
patients have a visiting nurse conme to see
them It depends on how many tines they see
them That is definitely a variable. But
again, if the insurance will provide for it,
| always like to have a nurse visit the

patient within a couple of days of being
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A APAZID'S, M D.
di scharged at hone.

Q That's ny question. Do you
recall, sitting here today, are there any
notes that you have reviewed in preparation
for your deposition to indicate whether or
not M. Sineone had Visiting Nurse Service

at his house?

A After the first surgery?

Q Correct.

A | do not have any notes here
specific for that. | don't see that | have

the di scharge planner's notes. They work in
the hospital. M standard practice was that
all my patients had a Visiting Nurse Service
assigned to them
Q When you say you don't see the
di scharge planner's notes, are you saying
that there's a copy of sonething in the
medi cal records that should be there but
isn"t? Now, I'mjust trying to ask you in
terns of whether we have the entire chart?
A There are people called di scharge
pl anner's, and they are the ones who arrange

for the Visiting Nurse Service.
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A APAZID'S, M D.
| don't see any notes fromthem
here. | don't know if that's a part of the
chart or it's part of the hospital records
or what that's a part of, but | don't have
it.

Q Now, if there was no Visiting
Nurse Service ordered would there not be a
di scharge planner's note in the record?

A No, there's always a discharge
pl anner there.

Q You just don't see that note?

A | don't have anything fromthe
di scharge pl anni ng depart nent.

Q Do you recall whether you forned
a differential diagnosis after the getting
the abdom nal CT with contrast test of
Novenber 18th, 20117?

A | don't recall what ny assessnent
of the CT scan was at the tine.

Q Now, M. Sineone presented to the
hospital on Novenber 21st, 2011; is that

correct?
A Yes.
Q Prior to himbe going to the
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A APAZID'S, M D.
hospital, did he go to your office?

A Yes.

Q s there an office record for
Novenber 21st, 20117

A There is not.

Q Do you know why there isn't one
i f he presented to your office?

A Because | was going to see himin
the hospital. So | didn't nmake a note. |
didn't bother making the note in ny office
because | was going to see himacross the
street in the hospital where | did dictate
t he adm ssion sonmewhere.

Q When you said you were going to
see himin the hospital across the street,
he cane to your office and you thought that
his conplaints were severe enough for himto
go to the hospital; correct?

A Yes.

Q You were going to follow him
there and see himthere?

A Yes.

Q Doct or, you generated you said an

adnm ssion note for this adm ssion; is that
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A APAZID'S, M D.

correct?
A Yes.
MR, WARYWODA: Can you nark
this?

(Wher eupon, an adm ssion note
for 11/21/11 was marked Plaintiff's
Exhibit No. 3F for identification, as
of this date.)

Q Doct or, you dictated an adm ssion
note; correct?

A Yes.

Q That's what we marked as
Plaintiff's Exhibit 3F, correct?

A Yes.

Q The history of present illness,
that is M. Sineone's conplaints to you; is

that correct?

A Yes.
Q It says, the first line of
hi story of present illness, it says, "The

patient approxi mately one nonth status post
interior, posterior |unbar procedure for
fusion and for the [ast week or two he has

been havi ng sone spi king tenperatures, which
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A APAZID'S, M D.
self-resolve or go away with Tylenol." Do
you see that?

A Yes.

Q Do you renenber where you got
that information fromwhere he told you that
he had spi ki ng tenperatures, which
self-resolve or go away with Tyl enol; did he
tell you that?

A | think that that has -- | don't
remenber the specific conversation we had,
but that seens to be the history that we've
uncovered here.

Q How does that seemto be the
hi story that you have uncovered here?

A Well, it said in the ER record
that he had reported sonme tenperatures.

When | saw himon Novenber 9th, well, |
think he said he went to the energency room
with a | ow grade fever.

Q Vell, et me go back to Novenber
9th, 2011 note, did you take his tenperature
on that day?

A | did not.

Q Why not ?
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A APAZID'S, M D.

A | don't know. The thernoneter
that we had --

MR. RACH Don't guess. Only

i f you know.

THE W TNESS: Ckay.

A | don't know why or why not.

Q Was there anything wong with the
el ectrical thernoneter at your office in
Novenber of 20117

A | don't know.

Q Well, | believe you started to
I ndicate that there was evidence in certain
records that prior to Novenber 21st, 2011,
that the tenperature would sel f-resol ve or
go away wth Tyl enol.

What evidence in the records,
prior to Novenber 21st, 2011, indicates that
t hese spi king tenperatures woul d

self-resolve or go away with Tyl enol ?

A He must have told ne that.

Q So just because you nmade, |'I|
call it, a comment before you started
| ooki ng through the records. |Is there any

evidence in the nedical records that he had
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A APAZID'S, M D.
spi ki ng tenperatures over the, approximate,
one nonth that would self-resolve or go away
wi th Tyl enol ?
MR. RACH. O her than that
statenent in the adm ssion note?
MR WARYWODA:  Yes.

A. Well, when he first went to the
ener gency room on Novenber 8th, he had told
themthat he had a tenperature. However, in
the ER, he didn't have a tenperature. So it
resol ved.

Q Well, he had a rectal tenperature
on that day of 101.9; is that correct?

A. That's correct. Again, | don't
know what the normal range of recta
tenperatures are. They are higher than ora
tenperatures. However, the ora
tenperatures around the sane tinme period
were normal . | don't know what caused him
to get a tenperature.

Q It says, "However, he presented
on the day of adm ssion with swelling and
fluctuance in the area of the |unbar wound."

Do you see that?
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A APAZID'S, M D.
A Yes.
Q Sitting here today, do you recal
what it |ooked |ike; what the surgical wound

| ooked |i ke?

A | do.
Q What do you recall?
A | remenber that Jinmmy took his

shirt off and the area of the surgery was
rai sed and red and warm

Q Now, it says, "Previously he had
CT scan, which ruled out any collections
either in the |lunber or the abdonen areas.
However, did show consolidation of the |ower
| obes of the lungs diagnosing himwth
pneunoni a and was pl aced on Levaquin for
pneunoni a.” Who placed himon Levaqui n?

A | don't know. | don't know who
pl aced hi m on Levaqui n.

Q On this Novenber 8th, 2011, the
docunents that we have before us, is there
any indication that he was given Levaquin by
the hospital on Novenber 18th, 20117

A No.

Q s there any indication in your
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A APAZID'S, M D.
records fromyour office that he was
prescri bed Levaqui n bet ween Novenber 18t h,
2011 and Novenber 21st, 2011?
A | do not have that.
Q Do you know where you got that
i nformati on from based on Levaquin for
pneunoni a?
A | don't know where | got that
i nformation from
Q Levaquin is for pneunonia; is
that correct?
A Yes.
Q Levaquin is used to treat what
type of condition or infections?
A Al types.
Q You' ve heard the term
gram positive and gram negative infections?
A Yes.
Q Levaquin, is that a grampositive
or a gram negative?
A |"mnot a infectious di sease
speci al i st --
MR. RACH Note ny objection.

You can answer it.
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Q To you know edge. Wat you know.
A It is effective against
grampositive. | believe it has sone

ef fecti veness agai nst gram negative as well.
It's not ny area.
Q | s Levaquin prescribed to treat
post-surgical site infections?
A Not typically.
Q When you saw not typically, is it
ever prescribed for that?
A | suppose it mght be.
Q Have you ever prescribed Levaquin
for a post-surgical site infection?
A. Not to ny recollection, no.
MR, WARYWODA: O f the record.
(Wher eupon, a di scussion was
held off the record.)
MR. WARYWODA: Back on the
record.
Q At this presentation on Novenber
21st M. Sineone had 102 fever?
A Yes.
Q It says, "H s white count was

27": correct?
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Veritext Lega Solutions

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 193

A APAZID'S, M D.

A Yes.

Q Is that extrenely high?

A Yes.

Q You said that "four days after

the CT scan he presented with increase

swelling in the area of the |unbar wound and

area of fluctuance."” Do you see that?

A Yes.

Q What is fluctuance?

A That's a feeling of fluid under
t he skin.

Q And under assessnent, why don't

you read that? Under assessnent what did
you wite?

A "This is a patient with a likely
hemat ogenous spread of infection fromhis
pneunonia to the area of the surgical wound
and hardware who needs irrigation and
debridenment and |ikely muscle flap

mobi | i zati on. "

Q What is a henat ogenous spread of
I nfection?
A That's when the infection spreads

fromone part of the body to another by
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A APAZID'S, M D.
bl oodst ream

Q How is it you cane to the opinion
that it's |likely hemat ogenous spread of
infection fromhis pneunonia to the area of
the surgical wound?

A Because the CT scan three or four
days prior showed no evidence of any fluid
or collection or signs of infection. But it
di d show signs of an pneunonia. So the
supposition was that since he had had no
i nfection four days before but now had an
i nfection, where did it cone fromand the
only site that we have here is this
consolidation in the lungs or an pneunoni a
in the |ungs.

Q That was your assessnent on the
date of adm ssion?

A Yes.

Q At that tinme you booked himto go
in the operating roonf

A Yes.

Q Wien did M. Sineone undergo his
first operation during this adm ssion?

A 11/ 22.
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Q Who was the surgeon?

A Dr. Candito Fuentes.

Q Were you present during that
surgery?

A | am sure | was.

Q "' monly asking because you --

A. Yes. |If you look on the -- well,

a says page 1 of 1. But I'mlisted there as
assistant for the 11/22. But for sone
reason on the other side for assistant sl|ot

i s bl ank.

Q That's why |I'masking. So
there's a report of operation, which is a
one short paragraph, and you're listed as
the assistant. Do you see that?

A Yes.

Q So was that a report of the
operati on an addendum so to speak, of the
report of operation of 11/22/2011 where the
surgeon is listed as Candito Fuentes Feli x?

A. s what, the one where |'mlisted
as assistant?

Q Correct.

A. | don't think it's an addendum

800-227-8440
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What it appears to be is, perhaps, he
started to dictate, you know, listed ne as
the assistant and it looks like it was cut
off. So, maybe, the phone line or the

di ctati on machi ne m ght have clicked or cut
off. Then it | ooks Iike he then restarted
to dictate, but maybe neglected to nention

that | was the assistant thinking that he

nmentioned it earlier. | can only specul ate
on that.

Q Ri ght.

A That's what it appears |ike what
happened.

Q Ckay. Sitting here today, do you

recall being present for the Novenber 22nd,
2011 surgery?

A Yes.

Q Okay. Did you ever dictate your
own operative report or report of what
occurred during that operation?

A. As the assistant, | do not have
to dictate a second operative report.

Q So you didn't; correct?

A | don't think I did, no.
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Q During this surgery an abscess

was found; correct?

A Yes.
Q Where was t he abscess found?
A. It was a full thickness down to

the level of the hardware and down to the
| evel of the bone and spine.

Q Did you do anything during this
surgi cal procedure?

A Well, as the assistant, | would
assi st himin evacuating the purul ent
material. | would take away any areas that
-- assist himin taking away any areas that
| thought were or we thought were necrotic
or, you know, dead nuscle or dead tissue.

We did do an ostectony of the
spi nous processes that would help us to
bring the nmuscl e back together again.

Anyt hing you can take out at that point
that's not actually necessary woul d be
hel pful. That woul d be sonething | woul d
probably assist himw th. Then we pl aced
drai ns and a vacuum dressi ng.

Q After this surgery of Novenber
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22nd, 2011, did you forman opinion, to a
reasonabl e degree of nedical certainty, as
to what the cause of the abscess that was
found during the surgery was?

A As | said in ny adm ssion note,
it seens that it was a hemat ogenous spread
from his pneunoni a.

Q Was your opinion the sane after
t he Novenber 22nd, 2011 surgery as it was in
your adm ssion note?

A Yes. There wouldn't -- | nean
the surgery itself wouldn't -- | don't think
woul d show ne anything to the contrary of
that. You can see that there's an
I nfection, but you can't see where it cane
from The history and the radi ographic date
of the CT scan on the 18th would seemto
lend itself to that story.

Q Now, on the Novenmber 18th, 2011
CT scan report, it docunments that this study
was conpared to the prior CT scan of the
chest on Cctober 28th, 2011; correct?

A Yes.

Q It indicates that "there was sone
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partial clearing of the infiltrates have

occurred since prior study"; is that
correct?

A Yes.

Q Is infiltrate anot her way of

sayi nhg pneunoni a?

A Yes. Not exactly, but yes.

Q So what on this Novenber 18t h,
2011 CT scan indicates to you that pneunonia
was present?

A The infiltrates.

Q Now, there is an indication that
after this CT scan Levaquin was given;
correct?

A Yes, that's what | docunented in
nmy adm ssion note.

Q Was any nedication given after
the Cctober 28th, 2011 CT scan to treat the
infiltrates that were present then?

A Looking at Dr. Trehan's notes who
woul d be the person that | would consult on
the treatment of the Cctober 28th CT scan of
the lungs, | don't see that he indicated

that he was interested in prescribing
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antibiotics at that tine.
Q Sitting here today, do you know
why he didn't?

MR. RACH  Just note ny

obj ection to that question.

Q What you know.

A. Sur e. | mean, so after surgery,
especi al ly prol onged surgery, we do
soneti nes see congestion in the lungs. It
doesn't al ways nean pneunonia. Certainly,
not in the first fewdays. So | don't think
that he woul d be di agnosed with pneunoni a at
that tine to necessitate treating with
antibiotics. Particularly since we kind of
had a sense that his problemwas really nore
related to the ileus in ternms of his white
count and things |ike that.

But certainly on Novenber 18th,
which is alnost a nonth |ater, persistent
infiltrates in the lungs at that point would
be nore consistent with a diagnosis of
pneunoni a at that point, if that nmake sense.

Q An infiltrate in the |ungs other

t han pneunonia. Wat el se would be causing
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an infiltrate in the |lungs?

MR. RACH  Just note ny
objection to the extent that you can
answer and it's not out of your field,
you can answer.

A In nmy experience with
post -surgical patients, we do sonetines see
patchy infiltrates in the lungs that can be
related to atel ectasis or nucous congestion.
Unl ess there is further clinical suspicion
or further evidence that this represents
anything significant, it's not typically
treated.

Q Mucous congestion is different
t han pneunoni a?

A. Yes, and is sonething that we see
after surgery after intubation.

Q When you say you, typically, see
it after surgery, how long after surgery do
you, typically, see these infiltrates before
you woul d consider themto be pneunoni a?

A vell --

MR. RACH (Objection to form

but to the extent can answer, you can
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answer .

A Let ne say, | don't typically get
CT scans of chests. After nost of ny
surgical patients we don't need to. Wen it
becones necessary, we see it. | can tel
you that it's certainly not always treated
or di agnosed as pneunonia. That's why |
have a pul nonol ogi st, as well as an
i nfectious di sease doctor. M pul nonol ogi st
sees all ny patients. He hel ps ne
differentiate whether it is sonething to be
treated or sonething not to be treated.

Q | appreciate that. But ny
guestion was a little nore specific. You
used the termwe generally see infiltrates
post-surgery or sonething to that affect.
I"mtrying to -- for you to explain that
comment to ne as to how many days after
surgery would you normally see infiltrates
in a patient?

MR. RACH Note ny objection to
the extent that he said he normally
doesn't get CT scans. But the

patients that you do get CT scans, is
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there a normal --

Q We' || adopt your attorney's
questi on.
A O the patients that ny

pul nonol ogi st may get chest X-rays on, three
or four days after surgery is not uncommon
to have sone type of infiltrate or
congestion, you know, after being intubated.
It is not typically treated with antibiotics
that | have seen.

Q Now, |I'mgoing to start at the
end. You authored a discharge plan and
instructions after at the end of this

Novenber 21st, 2011 adnission; is that

correct?
A. My di scharge sunmary?
Q Yes.
MR, WVARYWODA: Can we nark
this?

(Wher eupon, a di scharge sunmary
was marked Plaintiff's Exhibit No. 3G
for identification, as of this date.)
Q Now, we have marked as

Plaintiff's Exhibit 3G Is that your
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di scharge summary?

A Yes.

Q That indicates that you dictated
It on Decenber 6, 2011; is that correct?

A Yes.

Q During this hospital adm ssion,
was a wound vac placed on M. Sineone?

A Yes.

Q How many procedures did he
undergo while he was in the hospital during
for this adm ssion?

A Fi ve.

Q Were you present during all five
procedur es?

A | don't believe | was.

Q These five procedures, were they
all related to the infection that brought

himinto the hospital on Novenber 21st,

20117
A Yes.
Q During the hospitalization, fluid

was aspirated during that initial procedure
on M. Sineone; correct?

A. Yes.
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Q The cul ture cane back as
nmethicillin-resistant staphyl ococcus aureus?

A | have a speako, not a typo, but
a speako here. It's actually
nmethicillin-sensitive staph aureus because
the patient was treated with Nafcillin. |If
it were nethicillin-resistant, he would have

been treated with Vanconycin.

| believe what | had seen in the
m crobi ol ogy records was that it was indeed
sensitive to nultiple drugs. Dr. Rehang,

again, who is the expert, recomended

Nafcillin for long termtreatnent.

Q So, initially, they thought it
VRSA?

A. | don't think at any point it was

believed to be MRSA. The initial reading
was gram positive cocci, which neans
typically, staph aureus, and then we wait,
for the sensitivities.

| think, you know, | speak this
and |, probably, said nethicillin-sensitive
staph aureus and the transcriber, everything

to themis MRSA. So she transcri bed MRSA
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Wien | reviewed this for the final signing,
it slipped ny attention to correct it.
Q Upon di scharge M. Sineone was

gi ven the vac therapy to continue at hone;

correct?
A Yes.
Q Was a PICC line inserted during

that hospitalization?

A Yes.

Q Did M. Sineone go hone with a
PICC line still in?

A Yes.

Q You prescribed certain

nmedi cations for M. Sineone upon his

di scharge fromthe hospital; is that
correct?
A. Yes.

MR, WARYWODA: Can you nmark
t hat ?

(Wher eupon, docunent was marked
Plaintiff's Exhibit No. 3H for
identification, as of this date.)

Q What nedi cations did you

prescribe? Please tell ne what nedication
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and what it's prescribed for.

A Ef f exor.
Q What is that used for?
A Actual ly, | have to doubl e check.

I'"'mnot sure if | prescribe this. This may
be a nedication he was taking. So we |ist
it here as a nedication that he was normal |y
taki ng and he can continue to take. |'m not
i mredi ately famliar with Effexor. |
believe it is an anti-anxi ety nedication.

He did have a history of anxiety. | think
he was on it before and it was | ust
cont i nued.

Q D | audi d?

A Sure. Next nedication is
Dilaudid, which is 2 mlligrans, which is
for pain. It's a short acting pain
medi cation. Valium which is a nuscle
rel axer. Nystatin powder. This is to be
used on the skin because the long term
antibiotics can soneti mes cause candi di asi s
or fungal. He was a big guy, you know,
full. So we, typically, prescribe that.

And Nafcillin, which is the antibiotic Dr.
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Trehan recommended for |long termtreatnent.
Q You told himto follow up with
you on Decenber 12th, 2011; is that correct?

A Yes.

Q And Dr. Fuentes in one week, as
well: correct?

A Yes.

Q Did you ever have a conversation

with Dr. Fuentes as to what he believed the
cause of the abscess was that was found on
Novenber 22nd, 20117

A " m sure we nust have di scussed
it, but I don't renenber a specific
conversati on.

Q This is the Novenber 22nd, 2011
note aut hored by you?

A Yes. | saw the patient on

Novenber 22nd, 2011.

Q What's the tinme of that note?
A 0200 hours.
Q Can you slowy for the record

read that?
A Sure. "Hospital day 2, with

i ncreased white blood cell and swelling at

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 209

A APAZID'S, M D.

| umbar wound. Physical exam nati on,
neurovascul arly intact distally. Assessnent
and plan, to OR today for incision and
drai nage with Dr. Fuentes. Pain control, ID
consult with Dr. Trehan, pneunonia
Vanconycin. "

Q After discharge fromthe hospital
on Decenber 6th, 2011, M. Sineone foll owed

up in your office?

A Yes.

Q That was Decenber 12th, 2011
correct?

A Yes.

Q At that point he still had the

wound vac on?

A Yes.

Q "Hi story per patient" it says,
"There have been several issues with the

punp machine and it has been replace three

tinmes.” Do you see that?
A. Yes.
Q Do you renenber what problens, if

any, he was having with the punp machi ne?

A | don't specifically remenber. |

800-227-8440
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can specul at e.

Q | don't want you to specul ate.
Can you tell nme when the last tinmne M.

Si nreone say you was?

A Looks |i ke June 11th of 2012.

Q On that day under history
presentation it says, "47 year old nale
presents with conplaints of pain"; correct?

A Yes.

Q It says, "Conplaint of radiation
of pain to both buttocks. Left side is

worse to the leg on the left side.” Do you
see that?

A Yes.

Q It says, "Patient continues to

have epi sodes of | ow back pain. He also had
persi stent nunbness and tingling around his
wound, buttock area and groin"; correct?

A Yes.

Q Did you ever forman opinion as
to what the cause of the persistent nunbness
and tingling around his wound and buttock
area and around his groin was on his June

11, 2012 visit?
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A Yes.
Q What was your opinion?
A That he had, secondary to the

i nfection and manner of healing for the
infection, that there was sone persi stent

nerve irritation likely fromscar tissue

formati on.
Q From the infection?
A Yes, | nmean fromthe healing of

the infection. When you heal from an
i nfection, you lay down scar tissue and that
can certainly irritate nerve roots. |
shoul d say al so, around the wound itself --
we expect nunbness around the wound. So
that is secondary just to the fact that the
skin was cut and you're going do have
nunbness around there.

Q Did you performrange of notion

testing on himat that visit?

A | did.
Q What was his range of notion?
A Approxi mately, forty-five degrees

of fl exion and no extension.

Q Did you forman opinion, to a

Veritext Lega Solutions
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 212
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reasonabl e degree of nedical certainty, as
to what the cause of forty-five degree
limtation of flexion and extension was?

A Agai n, he did have | unbar fusion
on two levels. The bottomtwo |evels would
be primarily responsible for a | ot of
forward function novenent as opposed to the
upper three.

Al so, the fact that he did have
an area of infection that had filled in with
scar tissue, as was our intention, and that
woul d cause sone limtations to excursion of
the nuscul ature in the back.

Q Now, under assessnent you say
"Patient is healed fromhis infection". He
wasn't using the wound vac at that point; is
that correct?

A He was not.

Q So when you say he is healed from
his infection, what do you nean by that?

A That he has filled in his wound
wi th noni nfected and stable healthy tissue,
that he no | onger needs antibiotics and that

there's no |l onger any active infection in
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pl ace.
Q It says, "H s back pain situation
Is slowy inproving, but | believe that he
may be at nmaxi mal nedi cal inprovenent." Do

you see that?

A Yes.
Q What is it you nean by that?
A | mean at this point he's about

six nonths out of the surgery. He is a few
nont hs of no | onger needing a wound vac. He
over his infection. | don't know how nuch
further inprovenent he is going do get in
terms of -- you know, for a nmaxi mal nedical

I nprovenent, we |look at things |ike range of
notion, function and so forth.

It may be that | was bei ng asked
by an insurance conpany to docunent naxi nal
nmedi cal inprovenent. Maybe that's why | put
it in ny notes. Sonetines | know insurance
conpani es want to know in, typically, six
nont hs after surgery is a tine point when
they want your opinion as to if he's going
to get better or worse or whatever they do

w th that.
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Q Soneone's condition six nonths
out after surgery, is that an indicator to
you as a physician as to what the prognosis
hol ds for that patient after surgery?

MR. RACH  Just note ny

obj ection. You can answer the

guesti on.

A Yes, six nonths would be a
reasonable tine point. Certainly, we can
see i nprovenent past that. Again, for the
pur poses, typically, for the insurance
conpani es and disability conpanies and so
forth, six nonths is the point that they
have references when they want MM opi ni ons.

Q |"mal so tal king about, isn't the
reason why the insurance conpanies want this
six nonths out what the condition is then is
because as a doctor that's considered how
the patient is six nonths out is a good
i ndi cation as to how the patient is going to
be continuing thereafter?

MR RACH  Just note ny
obj ection, but you can answer.

A It's certainly a very fair tine
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poi nt to nmake that opinion.

Q Now, the |ast sentence of the
assessnent says, "The energy of the injury
was significant enough to cause conpl ete
degeneration of his disc.” Wen you say the
energy of the injury, what are you talking
about ?

A The car accident that initially
caused himto this have this condition.

Q Now, as your assessnent you said,
"l unbar radicul opathy”. So on that day M.
Si nreone, he was still suffering from | unbar
radi cul opathy; is that correct?

A. Wll, let's see.

Q Wll, it says, "He has persistent
nunbness and tingling around his wound,
buttock area and groin"; is that correct?

A Yes. That's not exactly --
radi cul opathy would nore refer to the | ong
nerve findings. | nean, he still had sone
decreased strength on both the right and
left. | think I was basing the diagnosis of
radi cul opat hy that based on the fact that he

still had sone decreased strength in the
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| oner extremties.

Q Do you have an opinion, to a
reasonabl e degree of nedical certainty, as
to what the cause of the decrease in
strength was on June 11lth, 2012?

A In this setting of a patient who
had a infection and significant wound
treatnent afterwards, when you have them
stand on their toes, it nmay hurt. They may
not be able to do it very well. Not because
they' re week, but because it hurts their
back when they do it. So if you have them
wal k on their heals, it hurts their back
when they do it.

So | don't think that it was
actual nerve damage that was causing the
weakness. | say that because he had a
negative straight leg raise test and he al so
had i ntact sensation. So the notor weakness
was nore likely related to back pain rather
t han nerve damage.

| think keeping the | unbar
radi cul opat hy di agnosis in the assessnent

section, perhaps, mght have been nore
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hi storical than what was actually going on
at the tinme there.

Q Wel |, the back pain that you
docunented on June 11th, 2012, did you form
an opinion, to a reasonabl e degree of
nedi cal certainty, as to that being caused
by the infection?

A Well, certainly, after healing an
i nfection and the necessary nuscle
nobi li zation, it's possible that you can
have chronic back pain fromthat.

MR, RACH. He's not asking you
in general. He's asking about this
patient.

A Right, for this patient. |It's
difficult for nme to pinpoint the exact
source of his back pain. He did have
significant injury to his lunbar spine. He
had to undergo fusion. So he's been in the
absence of infection. Sonetines patients
have back pain after these surgeries.
That's a well docunented phenonenon.

He had the addition of an

infection that was healed. So it's
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difficult to say which one thing was causi ng
his back pain. He had reasons to have back
pain to start off wth.

Q Your findings on June 11th, 2012,
the back pain that M. Sineone was
conpl aining to you, did you ever form an
opi nion, to a reasonabl e degree of nedica
certainty, as to whether that back pain was
bei ng caused by infection, surgery, the
surgery itself, the fusion itself, both or
you don't have an opinion one way or the
ot her ?

A | nmean, | have an opinion. As |
was kind of just saying, he no | onger had an
infection at this point. So infection
itself would be a source of back pain. But
heal i ng an infection, which does lead to
scar tissue formation, which is what we
want, that could certainly be a source of
back pai n.

What | just neant to say was
that, even in the absence of an infection
and healing that infection. You could have

back pain. Unfortunately, it's sonething
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that we live with. W do, you know, spine
surgery and sone of our patients go on to
have back pai n.
Q | understand that. D d you ever
form an opinion, to reasonabl e nedi ca
certainty, as to what the cause of M.

Si neone's back pain was on June 11lth, 20127

A. Yes.
Q What was your opinion?
A. Scar tissue fornmation from

healing his infection and from a phenonenon

call ed pain after spinal surgery. Sone

people call it failed back syndrone. W
like to call it pain after spinal surgery
because his back didn't fail. He did fuse.

However, he just continues to have back
pai n.

Q Now, failed back surgery
syndrone, isn't that a condition where
soneone has a back surgery and they continue
to have the sanme conplaints they had prior
to the surgery?

A | don't know that it's ever been

definitively defined. W tend to use this
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termof failed back surgery to refer to
peopl e who have pain after surgery.

But we are trying to be nore
specific. So if there is soneone who say
had failed to fused and has back pain, well,
he has pseudarthrosis. He doesn't have
fail ed back surgery.

But in sonmeone who has fused, but
continues to have back pain, we call that
pain after spinal surgery. The surgery
didn't fail, he fused. The purpose was to
fuse himand he did. But the pain is the
conponent that we don't have a good grasp
on.

Q During the spinal fusion on
Cct ober 21st, 2011, were you able to perform
all procedures that you intended to when you
went in that day?

A Yes.

Q Were there any conditions present
on COctober 21st, 2011 that were there prior
to the surgery that you are unable to
correct during the surgery of QOctober 21st,

20117
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A APAZID'S, M D.
A No.
Q When M. Sineone was di scharged
fromthe hospital, fromthat Novenber 21st,
2011 admi ssion, you said that Nafcillin was

prescribed; correct?

A Yes.
Q Was that continued; was he
receiving Nafcillin wthin the hospital and

it was just continued after?

A Yes.

Q Do you know who it was that
prescribed that Nafcillin?

A Dr. Trehan.

Q From Oct ober 21st, 2011 until
June 11th, 2012, which we have said that
that was the last tinme you saw M. Si neone
was June 11, 2012; is that correct?

A According to ny records, yes.

Q Do you renenber any visits after
June 11t h, 2012?

A. | don't renenber any. | don't
have any records of any.

Q Do you renenber any conversations

you ever had with M. Sineone after June

Veritext Lega Solutions
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A APAZID'S, M D.
11t h, 20127

A | do not.

Q Bet ween Cct ober 21st, 2011 and
June 11th, 2012, did you ever prescribe any
antibiotics for M. Sineone?

A The Nafcillin prescription, | my
have renewed that in conjunction with
working with Dr. Trehan, because he was
seeing me in the office and nost of the
visiting nurse and infusion services contact
poi nt would be to ne.

So | believe Dr. Trehan didn't

have an out of the hospital office or a
contact point. So ny habit in these types
of cases would be to deal with him by phone
and tell himwhat's going on with the
patient. Should we continue it, stop it,
change it and | would renew Nafcillin with
t he i nfusion service.

MR. RACH. Just to be clear, do
you nean separate and apart fromthe
prophyl actic antibiotics given
I ntraoperatively?

VR. WARYWODA: Correct.
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A APAZID'S, M D.

Q So other than the Nafcillin and
the Ancef that you say was adm ni stered
I ntraoperatively on Cctober 21st --

A 21st and 22nd.

Q Wll, there is no indication in
the record that the Ancef was given
post - surgery; correct?

A It's ordered. | don't have the
phar macy records.

Q There is no indication that it
was adm ni stered; correct?

A | don't have any evi dence before
me that it was or it was not.

Q (kay. But there is evidence that
It was adm ni stered during the surgery?

A Yes.

Q O her than the Ancef being
adm ni stered during the surgery and the
Nafcillin that was prescribed on discharge
fromthe Novenber 21st, 2011 hospitalization
and the renewal s of the Nafcillin, did you
prescri be any other antibiotics for M.

Si meone?

A. No, | did not.
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A APAZID'S, M D.

Q At sone point you received a copy
of this lawsuit; correct?

A Yes.

Q After you received this lawsuit,
fromthat tine until today, have you spoken
to any doctors about the care and treatnent
provided to M. Sineone?

A No.

Q Have you ever spoken to Dr.
Trehan fromthe tinme you received this
Summons and Conpl aint until today about
James Si nmeone?

A No.

Q How a Dr. Kota, between receiving
the lawsuit and today, have you ever spoken
to Dr. Kota about M. Sineone?

A | have not.

Q The physician who is doing the
noni toring pursuant to the terns of your
suspension, did you ever have himreview a

copy of any of the treatnent records of M.

Si meone?
A No.
Q Did you ever have a conversation

Veritext Lega Solutions
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A. APAZIDI'S, MD.
with Dr. Fuentes between the tine you

received the lawsuit and today about M.

Si nreone?
A No.
Q Did you ever have a conversation

with Dr. Fuentes about whether or not he
bel i eved the abscess found during the
Novenber 21st, 2011 surgery, what the cause
of that abscess was?

A | don't renenber having a
conversation with himabout the origin.

Q Did you ever have a conversation
with any infectious di sease physician as to
what they believe the cause of the abscess
was that was found during the Novenber 21st,
2011 adm ssion?

A | don't renenber, but it
certainly is possible that | discussed with
Dr. Trehan.

Q Do you recall what the
conversation was?

A. No, | don't have a specific
recollection of it. But it's a conversation

I mght have had with hi m because he is the
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A APAZID'S, M D.
speci al i st.

Q But sitting here today, you don't
remenber one way or the other what Dr. --
you said Trehan --

A Tr ehan.

Q -- what Dr. Trehan's opinion was
with regards to what the cause of the
abscess was?

A No, | don't renenber any such
conversati on.

MR, RACH |If you don't

remenber, just say you don't renenber.

A | don't renenber.

MR WARYWODA: Doctor, | have
no further questions. Thank you.

(Continued on the foll ow ng
page to include the signature and

jurat.)
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A. APAZIDI'S, MD.
(Wher eupon, the exam nation of

this witness was concluded at 4:13
p.m)
* * * *
STATE OF NEW YORK)
) Ss:
COUNTY OF SUFFOLK)

| have read the foregoing record of
nmy testinony taken at the tinme and place noted
in the heading hereof and | do hereby
acknow edge it to be a true and correct

transcript of sane.

ALEXI CS APAZIDI'S, M D
Subscri bed and sworn to
before me this day

of , 2016.

Notary Public
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CERTI FI CATI ON
STATE OF NEW YORK )
S.S.:
COUNTY OF )

I, JOSEPH NE G ORDANO, a Notary Public
for and within the State of New York, do
hereby certify:

That the testinony in the within
proceedi ng was held before nme at the aforesaid
time and place. That said witness was duly
sworn before the comencenent of the
testinony, and that the testinony was taken
stenographically by nme, then transcri bed under
nmy supervision, and that the within transcript
is atrue record of the testinony of said
Wi t ness.

| further certify that I amnot related
to any of the parties to this action by bl ood
or by marriage, that I amnot interested
directly or indirectly in the matter in
controversy, nor aml in the enploy of any of
t he counsel .

IN THE W TNESS WHEREOF, | have hereunto
set ny hand this of , 2016.

Kfﬁwﬂ&m AL A
(i |

JOSEPHI NE G ORDANO
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New York Code
Civil Practice Law and Rules

Article 31 Disclosure, Section 3116

(a) Signing. The deposition shall be submitted to
the witness for examination and shall be read to or
by him or her, and any changes in form or substance
which the witness desires to make shall be entered
at the end of the deposition with a statement of
the reasons given by the witness for making them.
The deposition shall then be signed by the witness
before any officer authorized to administer an
oath. 1If the witness fails to sign and return the
deposition within sixty days, 1t may be used as
fully as though signed. No changes to the
transcript may be made by the witness more than
sixty days after submission to the witness for

examination.

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF SEPTEMBER 1,
2014. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.
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