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over everything, your Honor.

A I think the first time we found a note I
wrote was March 6, 2006.

Q About nine or ten months post-surgery?

A T think that's around correct, ves.

Q And sometime in 2007 +in Mr. Xlein's visits
to you, you discussed cervical revision of the C-5-C-6
fusion, correct?

A I think the first time we noticed that was a
notation on October 25, 2006 which said, we will then
come to make a decision about possible reoperation. So
later in 2006 was the first time I, at least, wrote it
down on a report.

Q and that would have been some fifteen months
post-surgery, correct?

A I will trust your math.

Q okay. I wouldn't, but thank you.

The site that in your opinion you would do
the revision surgery on, that's at the C-5-C-6 Jevel
and that is the level that you are unable to medically
attribute to the accident of May 20, 2003; is that

correct?

148
DIGIACINTO - CROSS - TUMBARELLO

A That's correct. The level at which the
radiographic studies shows preexisting pathology, I am
not unable to attribute to the accident. It may have
become symptomatic because of the accident.
Radiographically there were signs of preexisting

pathology.
Q I understand that. You testified that there
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were x-rays taken at the hospital the evening of the

accident, correct?
A Correct.

Q And those x-rays included Mr. Klein's neck
being in the neutral position, the flexed position and

the extended position, correct?

A correct.

Q And those x-rays were found to be normal,
correct?

A Yes.

Q And you've reviewed those x-rays yourself,
correct?

A ves.

Q And it is your medical opinion that the
x-rays taken on the night of the accident showed a
normal neck, correct?

A essentially, yes.

Q You are not just basing it on somebody

149
DIGIACINTO -~ CROSS - TUMBARELLO
else's report, this is based on your review of the
films of the night of the accident, that in those three
positions, the x-rays, it was normal?

A correct.

Q That was confirmed because the cervical
collar was discontinued?

A The cervical collar was discontinued, yes.

Q At any time in vyour treatment of Mr. Klein
did you ever prescribe Mr. Klein to wear a cervical
collar?

A I don't recall if 1 did or didn't. I don't

think so.
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Q would it be 1in your chart?

A I didn't see it any place.

Q so you didn't see it in your chart. okay.
I am trying to rush.

we have films of the night of the surgery

and then less than a month Tater.

A Films the night of the?

Q The accident, thank you. And then less than
a month later an MRI study was done on Mr. Klein's
cervical spine, correct?

A correct.

Q and you reviewed those films, correct?

A Correct.

150
DIGIACINTO - CROSS - TUMBARELLO

Q and did you review those films before your
surgery on Mr. Kilein?

A Yes.

Q and you reviewed the films from the night of
the accident before your surgery?

A I don't recall when I first saw those. I
believe I saw them before the surgery.

Q okay. Just tell us, Doctor, if you would,
what films you reviewed of Mr. Klein before your
surgery on Mr. Klein?

A I am sure I reviewed the two MRI scans that
we have taken a look at. I believe at some point, but
now I can't state with certainty, that I saw plain
x-rays of his neck as well.

Q Okay. Now, the MRI films that were taken in
June of 2006, that showed osteophytic growth at several

pPage 130
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levels throughout the cervical spine, correct?

A T would have to see either the films or the
reports, sir. That's postoperative, correct?

MR. O'TOOLE: what is the date, again?
MR. TUMBARELLC: The MRI of June 18,
2003.

A oh, you said '06, sir.

Q vou know, it is late here for all of us and
I apologize.

i51
DIGIACINTO - CROSS - TUMBARELLO
pid the MRI study of June 2003 show
osteoarthritic changes at several levels in this
plaintiff’'s neck?

A Yes.

Q A1l right. would you tell us what Jevels in
this plaintiff's neck reflected osteoarthritic changes
in June of 20037

A It's mentioned at C-4-5 and C-5-6.

Q A1l right. And are herniations reflected
with respect to the arthritic changes at C~4-57

MR. O'TOOLE: Are we referring to the
doctor's review of the films itself or a
document created by a different doctor?

Can we have a clarification?

MR. TUMBARELLO: I will reask the
question. Thank you, your Honor.

Q with respect to the reports, the MRI which
you are looking at right now, is there a herniation
reflected at the C-4-5 Jevel relative to the --

MR. O'TOOLE: Objection to reading

from documents that the creator of which is
pPage 131
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not coming here to give an opinion.
THE COURT: Overruled. He has had an
opportunity to review the records.
You may answer. Wwhy don’t you restate
152
DIGIACINTO - CROSS - TUMBARELLO
the question.

Q The MRI report for the June 2003 MRI, did it
reflect a herniation in the area of the C-4-5 space
relative to the osteoarthritic changes that are
reflected at the C-4-5 space?

A There is a statement, guote, there may be
associated disk herniation at this level. There is
extension to the Teft more than the right with
impingement of the intervertebral foraminal.

Q May be a herniation, what does that mean?

A It’'s the reader's interpretation that it may
be a herniation. I can't redefine that.

Q vou yourself had an opportunity to see those
actual films from June of 20037

A ves.

Q Is it your testimony --

A are we talking about 3June 2003 or August

1047

Q First, June '03. we will move to August
2004 later.

A Yes.

Q and in your review of June ‘03, did you find
ostecarthritic changes at C-4-57

A Yes.

Q AlT right. bid you find a herniation
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153
DIGIACINTO - CROSS - TUMBARELLO

relative to those osteoarthritic changes at C-4-57

A ves.

Q and with respect to C-5-6, did you find a
hernijation at that level?

A 1 felt in conjunction with the osteophytes
there was a disk herniation, yes.

Q and the osteophytes, when we are talking
about osteophytes -- withdrawn.

when you are talking about osteophytes, are
you talking about osteocarthritic changes?

A correct.

Q And is it also when we are talking about
degeneration of disk material?

A That doesn't necessarily mean osteophytes,
sir, no.

osteophytes is bony growth, correct?

A Correct.

Q and you visualize that or you were able to
see it on the MRIs of June 2003 with respect to both
C-4-5 and C-5-6, correct?

A Correct.

Q And it's your testimony that this osteophyte
or the osteoarthritic changes had to have been there
longer than the three or four-week interval between the
accident and when that study was done, correct?

154
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A Correct.
Q And are you able to opine, Doctor, how long

the osteoarthritic changes that you saw on the June
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2003 MRI were present?

A Beyond stating greater than several months,
no. It could have been there for years.

Q could have been there for years. could have
developed in the previous months?

A vou know, it is a very hard number. Several
months might be six months at least.

Q At least. Certainly more than one month,
correct?

A pefinitely.

Q Now, Doctor, when MRIs are reviewed, Doctor,
there would be indicia on that MRI. You got a trained
radiologist and possibly even a neurosurgeon. They
would be able to determine if that would reflect recent
trauma?

MR. O'TOOLE: Objection, your Honor.

A 1 didn't -- there was a word I didn't
understand, sir.

Q 1 will reask the guestion. You studied
thousands of MRIS. You have reviewed thousands of
MRIS, correct?

A Yes.

155
DIGIACINTO - CROSS - TUMBARELLO

Q while an MRI machine may post-date your time
in medical school.

A Correct.

Q over the years, during your profession,
you've learned enough about reading MRI films that you
are very comfortable reading them?

A Correct.
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Q and you've read thousands of them?

A Correct.

Q and in looking at MRI films, Doctor, you
were certainly able to tell from Mr. Klein's June MRI
films about this more than one-month old osteoarthritic
change at C-4-5 and C-5-67
correct.

correct?

> O P

Correct.

Q and you are able to do that, as you
explained to the jury when you had a shadow box up, by
looking at the different shadings, the colors, and the
grays and the whites, correcf?

A Correct.

Q simplifying it. Are there also artifacts or
markings that a trained radiologist or even a
neurosurgeon would see on an MRI £i1m that would be
evidence of recent trauma?

156
DIGIACINTO - CROSS - TUMBARELLO

A T have to make you reask the guestion
because the use of the term artifacts has a specific
meaning in radiology.

Q It started to catch in my throat, and I
apologize. I understand what you mean, I think.

markings, findings on an MRI film, are there
findings on an MRI film that would show the evidence of
edema?

A are there findings of edema on the film?

NO.
A That's half a question, that's why I am

having trouble. Let's start over with the guestion.
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Q Let's start again.

A Thank vou.

Q Ignore Mr. Klein, all right? If you were
Jooking at an MRI would you be able to tell if there
was edema present on that MRI £31m?

A 1f T were able to observe edema, I woutd
observe it. So edema can show on an MRI.

Q what is edema?

A cdema is evidence of inflammation of a
tissue spontaneously from trauma, from infection,
multiplie causes.

Q That's something that would be evident to

you if you were 1O review that?

157
DIGIACINTO - CROSS - TUMBARELLO

A TFf it was there and I saw it, yes.

Q 1f it was there and you saw it?

A Correct.

Q Now, did you see any edema with respect 1o
C-5-C-67

A Not that I recall, no.

Q with respect to C-4-57

A Not that I recall, no.

Q The evidence, the presence of edema on an
MRI taken less than a month after this accident, would
that be evidence of recent trauma to that area?

A 1 there were edema there it would

strengthen the issue of recent trauma, Yes.

Q tdema would be indicia of recent trauma,
correct?
A ves.,
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ew of Mr. Klein's

Q And you note from your rewvi
films that there was no evidence of edema?

A none that I could see.

Q and you looked for it?

A automatically.

Q automatically. Okay.

And, now, if there was trauma to the C-4-C~-5
vertebral area less than a month before that MRI was
taken, would that have been reflected by the presence

158
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of edema on that MRI study?

A Not with any degree of probability at all.

Q okay .

A NO.

Q Now, you saw Mr. Klein for the first time in
April of 2005, correct?

A correct.

Q Approximately two years after the accident,
correct?

A Yes.

Q boctor, I am not going to go through all of
the issues of this accident, but based on your
understanding of how this accident happened, could
<omeone have been in an accident like this without
sustaining any injuries?

MR. O'TOOLE: Objection, your HoOnor.
THE COURT: Sustained, calls for
speculation.

Q Now, Doctor, you told us that it is
important for a doctor to take a history and it is

important for the doctor to rely on the truthfulness of
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the history given to you by the patient; is that
correct?

A correct.

Q And you've also had an opportunity to look

159
DIGIACINTO - CROSS - TUMBARELLO
at the original records from the night of the
surgery -- the night of the accident, correct?

A correct.

Q and T think in your initial report for Mr.
Klein you were advised by Mr. Klein that she sustained
multiple abrasions and glass in her head?

A Correct.

Q pid you see any notation to that effect in
the records from Staten Island university Hospital from
their initial treatment that night?

A NO.

Q so if the record people at Staten Island
Hospital who reflected their physical examination of
the plaintiff on the night of the accident did not note
the presence of glass in her head or multiple
abrasions, but when Mr. Klein comes T0 see€ you for
consultation about his injuries he tells you that she
sustained multiple abrasions and glass in her head,
would this be a truthful statement as you received it
from Mr. Klein, or would you rely on the truthfulness
of the medical records of Staten Island university
Hospital from that night?

MR. O'TOOLE: Objection.
THE COURT: Sustained.
Q poctor, do you see a discrepancy between the
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160
DIGIACINTO - CROSS - TUMBARELLO

records from staten Island university Hospital taken
the night of the accident and the history that Mr.
Klein gave you?

MR. O'TOOLE: Objection.

THE COURT: sSustained. That's for the
finder of fact to determine. Could you
point it out?

Q poctor, why did you ask her about the

injuries that she sustained on the night of the

accident?

A That was the event that led her to come and
see me -- led him to come and see me, excuse me.

Q vou indicate that one of the items that was
reported to you by Mr. klein was -- I am sorry, she
thinks --

MR. O'TOOLE: Objection, your Honor.
she, Mrs. kKlein? He handled this case for
five years.

THE COURT: Let's keep it straight,
piease.

MR. TUMBARELLO: I need to change the
words in the report.

MR. O'TOOLE: Objection to speeches,
Judge.

Q poctor, did the plaintiff in this Tawsuit,
161
DIGIACINTO - CROSS - TUMBARELLO
when the plaintiff came to see you for the first time,
advise you that the plaintiff may have had a loss of

consciousness?
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A yes.

Q and having reviewed the medical records from
the night of the accident, is there any notation in

those records that the plaintiff sustained a loss of

consciousness?
A No, there is not.
Q Now, Doctor, when you first tock your

history of Mr. Klein, were you advised whether or not
Mr. Klein had ever had a nose surgery, surgery on the

nose?
MR. O'TOOLE: Objection, Judge,

relevance.
THE COURT: oOverruled.
A NO.
Q As part of taking a history, would you Tike

to have been advised whether or not your patient had

had nose surgery?

A 1t wouldn't have had any impact on any of my
treatment of the patient for the problems that we were

speaking about.

Q gut you did ask about surgeries; is that

correct?

162
DIGIACINTO - CROSS - TUMBARELLO

A 1 think we have gone over that.

Q This is the first time I am mentioning the
nose surgery, that anyone is mentioning the nose
surgery.

vou have gone over in Timited detail the

double mastectomy and the nipple --

MR. O'TOOLE: Objection. Is this
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necessary?

THE COURT: Let's move it on.

Q With respect to your own records, Doctor, 1
have gone through your chart, and at any point --
withdrawn.

up until the time of the surgery in June, do
any of your records reflect a finding on your part that
mr. Klein had had prior surgery?

A NO.

Q Now, when was the first time that you became
aware that Mr. Klein had had prior surgery?

A At the time of the surgery that I performed.

Q okay. And how did you learn that?

A T noticed scarring.

Q Now, when you examined Mr. Klein -- you only

examined Mr. Klein one time prior to the date of the

surgery, correct?

A correct.
163
DIGIACINTO - CROSS - TUMBARELLO
Q and that examination was in april; is that
correct?
A correct.

Q and at that time what did you examine? what
did you do?

A 1 would examine the patient, essentially
fully clothed, and examine their neck and their lower
extremities, lower back, but with the patient clothed.

Q okay. So at that time was there anything
about your examination to indicate to you that this
plaintiff was transitioning genders?

MR. O'TOOLE: Objection, relevance.
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THE COURT: Overruled.
A NO.
Q when you examined this patient in april of
2005, did the patient tell you that prior to that
examination, in addition to the surgery, that the --
MR. O'TOOLE: Objection, your Honor.
MR. TUMBARELLO: withdrawn.
THE COURT: why ask it then? Move oOn.
Q As part of taking the history of mMr. Klein,

you asked the patient what medications he was taking,

correct?
MR. O'TOOLE: Objection, your Honor.
THE COURT: oOverruled.
164
DIGIACINTO - CROSS - TUMBARELLO
A correct.
Q All right. what were you told by the
patient?
A I believe we discussed pain medications. I

think I was told the patient was taking percocet, if I

remember properly.

Q Now, was there any indication that the

patient was taking any form of steroids or any form of

hormones?
A NO.
Q From your examination did you see any

indicia that this patient had been on a hormone
regiment prior to the time of your examination in 20057
A NO.
Q okay. Wwhen you next saw Mr. Klein, it was
in the operating room?
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A That's correct.

Q so you never examined Mr. Klein at all or
even met with Mr. Klein once hetween the time you met
with him in April and the time you were scrubbed and
ready to do the surgery, correct?

A oh, no, I met the patient in the holding
area prior to surgery.

Q okay. And when you met the patient in the
holding area, had anesthesia been commenced?

165
DIGIACINTO - CROSS - TUMBARELLO

A No. The holding area is outside the
operating room.

Q okay. And did you examine the patient at
that time?

A No.

Q what did you do with the patient when you
met the patient 1in the holding area prior to surgery?

A 1 asked if there are any other questions. I
asked if there was any major change in symptoms. I
have the patient sign a consent form and then have
anesthesia bring him into the operating room for
surgery.

Q was it during this meeting that you went
over the issues on the consent form?

A ysually I do that in the office, prior to
describing the surgery, potential complications, et
cetera, et cetera. I have really done the consent
prior to the date of surgery.

Q so you don‘t have a recollection of going
through the consent form issues, the risks of surgery,

et cetera, when you met with this patient in the
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staging area --

A Correct.
Q -- prior to the surgery on the day of the
surgery?

166
DIGIACINTO - CROSS - TUMBARELLO

A correct.

Q A1l right. And when you first met with the
patient in April of 2005, three months before the
surgery, did, at that time, you go over the consent
forms with this patient?

A 1 go over the procedure and the potential
complications, jndications. I don't take out a consent
form and say, hey, read it because I am going to ask
you to sign it later. No, I don't go over the consent
form.

Q vou didn't go over it with the patient at
that time. And would you agree with me, Doctor, that
the only other contact of any kind that you had with
this patient between your april visit and when you saw
the patient at the hospital immediately prior to
surgery was one telephone conversation on or about July
21st of 20057

A That is the only one I have documented. I
cannot recall whether I did or did not have other
conversations.

Q well, is it your normal practice when
talking to a patient about potential surgery, potential
major surgery, that you would document your
communications with the patient?

A only if I was in the office and had the
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DIGIACINTO - CROSS - TUMBARELLO 167

patient's chart with me.

Q po you know where you were when you had this
conversation with the patient?

A I wrote a hote on my office record
indicating I was in the office when I had that
discussion on 3uly 19th.

Q Excuse me?

A july 19th, just so we are clear on the date.

Q okay. And how long was that telephone call?

A T have no way of remembering.

G puring the telephone call did you review the
risks of this procedure with the patient?

A what I said in my note is, discussed
surgical procedure again, goal, risk, and said would
speak on day of operation.

so the answer is I documented that I did
discuss the surgery, the goals and the risks and said
to the patient, I will talk to you again on the day of
the surgery.

Q what were the goals of the surgery?

A To relieve pain by establishing a fusion at
c-4-5 and C-5-6.

Q and when you had your first meeting, when
you did your examination of Mr. Klein previously, did
you discuss the goals of the surgery with Mr. Klein?

168
DIGIACINTO - CROSS - TUMBARELLG
A 1 believe we did discuss surgery at that

time, yes.

Q and at that time you recommended a follow-up
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orthopedic evaluation, correct?

A Yes.
Q po you know if that was ever done?
A T pelieve the patient informed me that he

was seen by an orthopedic surgeon who did not feel that
the shoulder was @ probfem. I don't know if I have an
in-chart record of that or not.

Q Now, you said you would very much like a
follow-up orthopedic evaluation, but do you have any
recollection of consulting with the orthopedist who did
this evaluation with respect to your concerns that this
evaluation take place before you did the fusion
surgery?

A I am pretty certain that I did not consult
with the orthopedic surgeon.

Q okay. It was just basically mr. Klein
saying, I saw an orthopedist and he says 1 don't need
surgery on my shoulder?

A 1 don't recall the specifics of the
conversation. I just recall that the orthopedic
surgeon felt that the origin of the pain was not Tikely

from the shoulder.

169
DIGIACINTO - CROSS - TUMBARELLO

Q okay. And, boctor, that was reported to you

by the patient, right?

A Correct.
Q Now, the concern that you had regarding her
shoulder --

MR. O'TOOLE: Objection, form.
THE COURT: sustained.
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Q which shoulder was of concern to you?

A The left shoulder.

Q okay. Now, pain in a shoulder, Doctor, that
could be caused by problems in the shoulder itself,
correct?

A correct.

Q and it could also be caused by radiation
coming from the nerves that pass through the cervical
area, correct?

A correct.

Q And after your surgery was complete of wmr.
Klein, did the complaints of pain and the other
complaints relative to Mr. Klein's left shoulder, did
they abate?

A ves.

Q and therefore, do you have an opinion as to
whether or not the prior complaints of pain in the
shoulder were related to cervical issues?

170
DIGIACINTO - CROSS - TUMBARELLO

A 1 felt that at least they were significant.
1 do have an opinion, vyes.

Q The nerves, Doctor -- and if you need to go
through any of the material here or even the model to
help explain it, please do -- the nerves that go
through the cervical area, do some of them go through
the shoulder and arms to the hands?

A Yes.

Q po any of the nerves that go through the
areas we are talking about, the c-4-5 and C-3-6
vertebrae, do they go to the arms and hands?

A Yes.
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Q and is it important to you in making your
diagnosis, among other things, to know whether or not
there had been prior complaints relative to pain or
numbness or tingling in the hands?

A T mean I would want to hear the information.
1 am not sure if it would impact on any conclusion I
made in this situation.

Q now, this patient was referred to vou by Dr.
Giannone, correct?

A ves.

Q and was it reported to you that prior 1o
this automobile accident on May ist, 2003, about three
weeks prior to the accident that this plaintiff visited

171
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with a Dr. Giannone and complained of complaints of
hand pain with pilateral finger pain and stiffness?
and, Doctor, it was reported to the doctor at that time
that as a child the plaintiff reported that, would
frequently punch walls, and that he ordered a
radiographic examination of the left hand at that time,

three weeks prior o the automobile accident?

A 1 don’t recall being aware of that history,
sir.

Q would you have wanted to know if she had
gone to --

MR, O'TOOLE: Objection to the form,
your Hohor.
Q would it have been important to you in
making your diagnosis and reaching the conclusions that
you did regarding causation, would you have wanted 1o
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know if three weeks prior to the accident this

plaintiff had gone to a doctor who ordered studies done
bilaterally -- that's both hands -- for complaints of
pain, finger pain and stiffness, and that they said an
MRT might yield information -- no MRI was done -- in
reaching the conclusion you reached that you gave to
Mr. 0'Toole regarding causation?

would you have wanted to know from the
doctor that sent Mr. Klein to you for treatment that

172
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three weeks prior to the accident there was pain,
numbness, tingling in the extremities of the hands?

A That would not have had any impact on my
conclusions soO....

Q Oon causation?

A on any causation or treatment.

Q A1l right. oOkay. Do the nerves that go
through the C-4-5, C-5-6 vertebrae area go down to the
hands?

A C-4-5, no. C-5-6, to the thumb.

Q okay.

THE COURT: wWe are going to take a
ten-minute break.

(whereupon, a ten-minute recess is
taken.)

THE COURT: We are ready. Get the
jury, please.

THE COURT OFFICER: Jury entering.

(whereupon, the jury enters the
courtroom. )

THE COURT: Let's wrap 1t up.
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Q I want to apoiogize, Doctor.

MR. O'TOOLE: Objection, form.

MR. TUMBARELLO: Judge?

THE COURT: No. Go ahead.

173
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MR. O'TOOLE: Watch what he is going
to do.

G when I was referring to the May 1st, 2003
records from Dr. Giannone, he mentions pain in her
hands, bilateral index finger, pain and stiffness.
There was nothing in here -- I think I mentioned
numbness and tingling. I am not an expert and I
apologize if I used those words, and I apologize.

MR. O'TOOLE: That was my form
objection.
THE COURT: Move on.

Q Now, Doctor, you also Tooked at an MRI study
from august of 20047

A Yes.

Q A1l right. And did you compare the August
2004 study with the June 2003 study?

A Yes.

Q okay. And to your knowledge, Doctor, were
these the only MRI studies that were done prior to the
surgery that you did?

A To my knowledge, ves.

G okay. And did you Find differences between
2003 study and the August 2004 study?

MR. CG'TOOLE: Objection. Asked and
answered.
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THE COURT: oOverruled.
A ves, I think we have discussed that earlier.

Q And in the 2004 study was there more
evidence of herniation than was found in the 2003
study?

A It appeared that the pathology in C-4-5
progressed in several ways with change in neck position
and increased narrowing of the foramen on the left side
by herniation.

Q Left side herniation at C-4-5, correct?

A ves.

Q No changes in C-5-67

A I couldn’'t state any change that I could
state in C-5-6. v

Q There was a change in C-4-5 and that
condition in her neck had gotten worse from the MRI
that was taken a month after the accident to these MRIs
that were taken a year-and-a-half or so after the
accident?

A I will trust your dates, but yes.

Q okay. And did you attribute that to
anything, Doctor?

A T think it was progression of the disease
process that was begun at the time of the accident.

Q Now, Doctor, what is a developmentally
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borderline spinal canal?
A It means that the diameter of the canal, the

measurement on the chart says that's a little smaller
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than most but still within normal range.

Q what is stenosis?

A Narrowing of the spine.

Q BorderTline spinal canal and stenosis, what
is the difference?

A Borderline normal means it is not stenotic.

Q stenotic means when it is less than
borderline?

A Again, you are talking about the spinal
canal, and then congenitally that's talking about bony
pathology. There could be stenosis from other things
but primarily if it measures borderline normal that
means it is not stenotic.

Q Now, what is lordosis?

A A curvature of the spine.

Q and what is reversed lordosis?

A Reversal of the normal curvature of the
spine.

Q would you show them to us on the model,
please?

A 1f you look from the side of the neck in a~
normal setting, this is the front, this is the back.

176
DIGIACINTO - CROSS - TUMBARELLO
There is a gentle backwards curve. That's the lordotic
curve of the cervical spine. A reversal of that
lordosis means at some point there is a reversal of
that curve.
so, for example, here I have left the normal
curve in the lower portion but starting at about C-4 it
is aiming in a different direction. That's reversal of
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normal lordosis. Normal lordosis and reversal of the

normal lordosis.

Q poctor, what is spondylosis?

A spondylosis is another term for
osteoarthritic degeneration, overgrowth of bony
osteophytes.

Q In the MRI of August 2004, was overgrowth of
osteophytes reflected at at least three Tevels?

A Yes.

¢] was there progression or an increase in the
osteophytic growth, this bony growth that was impinging
or that was growing?

was there an increase in the growth of that
bony mass from the June '03 MRI to the August '04 MRI?

A I felt at C-4-5 there was a very mild or
modest increase in that.

Q okay. And would that increase -- again,
this osteophytic growth or osteoarthritis, that's a

177
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naturally occurring aspect of Mr. Klein's spine?

A 1t can be naturally or it could be
traumatically induced, either one.

Q In the case of Alex Klein the osteoarthritic
findings that were made on both MRIs, the June '03 and
the August '04, those were naturally occurring
osteophyte growths, correct?

A I can agree with the June '03 because we
have agreed that change predated the injury. The
change seen in the August '04 may well be traumatically
induced.

Q There is nothing you were able to tell
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within a reasonable degree of medical certainty from
your review to state one way or the other?

A No. I just made the statement that covers
what I think is the sTight change from June '03 to
August '04.

Q okay. Now, Doctor, Mr. O'Toole asked you
about Mr. Klein's taking hormones.

MR. O'TOOLE: Objection. I did not.
THE COURT: Sustained.
Q poctor, when you first took a history from

Alex Klein, were you advised that Mr. Klein was taking

hormones?
MR. O'TOCLE: Asked and answered by
178
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this attorney. Objection.

THE COURT: Yeah, we heard this
earlier. You may answer it again, S0 we can
move on.

A No, I was not informed.

Q when you did your surgery on Mr. Klein, the
second time you met Mr. Klein in July of 2005, did you
observe anything about Mr. Klein that would indicate to
you that Mr. Klein was taking hormones?

MR. O'TOOLE: Objection. Asked and
answered?
THE COURT: oOverruled. Answer it.

A No.

Q when you met with Mr. Klein for the second
time immediately prior to the surgery, were you advised
at that time that mr. Klein was taking hormones?
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MR. O'TOOLE: ©Objection.

THE COURT: Overruted.

A No.

Q Have you learned subsequent to the time of
the surgery that prior to the time of Mr. Klein's
surgery and continuing, that Mr. Klein has been
receiving hormone treatment with testosterone?

MR. O'TOOLE: Objection.

THE COURT: Overruled.

DIGIACINTO - CROSS - TUMBARELLO 179
A Yes.
Q when did you learn that?
A I can't give you a specific date. Somewhere

in the course of treatment of the patient in the
post-op period.

Q mr. Klein told you that?

A I believe so, vyes.

Q sometime during the post-op period?

A Yes.

Q was that communicated to you with respect to
your conversations with Mr. Klein regarding the
potential for revision surgery?

MR. O'TOOLE: Judge, I have a
continuing objection to this line of
questioning. I don't want to interrupt the
Court.

THE COURT: oOverruled.

A NO.

Q poctor, we have your testimony regarding
revision surgery, correct?

A Yes.,
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Q and among other things, if you do the
revision surgery and you find when you go in there, as
you expect to find, that the fusion that you did at the
c-4-5 level was successful, you leave that alone,

180
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right?

A Correct.

Q And you'1l take out this plate that is
reflected on Plaintiff's Exhibit 27, correct?

A correct.

Q and if you at that time find that you must
revise the fusion surgery at C-5-C-6, you'll also
install another plate, correct?

A Correct.

Q But it will be a smaller one?

A more than Tikely, yes.

Q and this is a plate that goes through three
Tevels, correct?

A Three vertebral bodies.

Q Three vertebral bodies covering two
vertebrae spaces?

A Two disk space, correct.

Q Two disk space, thank you.

And if you go in and do this surgery, is
there also a possibility that the fusion surgery that
you did in 2005 does not need to be revised?

A It's possible, yes.

Q All right. But you can't tell anymore than
you have been able to testify to based on your
examination and the radiographic studies; is that
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correct?

A Correct.

Q and to make a full and final diagnosis as to
whether or not fusion was successful at the C-5-6
level, vou will have to actually go in and look?

A Carrect.

Q and if it is successful would the medical
treatment you would provide be to leave that fused bone
in place?

A yes.

Q and if it is loose or not properly fused,
you'll remove it?

A well, basically I couldn't remove that piece
of bone. I could no longer see the piece of bone that
I put in there. I would have to drill out the space
and put a new piece of bone in.

1f T find some residual of the piece of

hone, I would take that out.

Q so anything that is loose comes out,
correct?

A veah.

Q and then you build a space for the insertion

of new bone, correct?
A Correct.

Q Aand basically this plate and the screws,

182
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that's sort of an internal fixation device; is that

correct?

A That's exactly that.
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Q That's exactly that. And even though Mr.
klein has it in his neck right now, it has already
served the purpose for which it was originally
installed, correct?

Let me withdraw the question. I don't Tike
it. It's in bad form.

The metal, the titanium, if you will, that
you installed, is a fixation device, correct?

A Correct.

Q in your field, a fixation device could be a
cast, under certain circumstances, correct?

A It's entirely different.

Q pifferent, that's ortho.

A Yes.

Q But a fixation device is to hold the
surgically repaired area in place until the bone fuses,
correct?

A correct.

Q Is there a particular time span that it
usually takes for this bone to fuse?

A we usually say that within three months it's
pretty sticky and partially fused. It's stronger in

183
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six months and it very often takes a full year to fully
fuse.

Q The first three visits that you saw Mr.
klein after the accident, you did a clinical exam in
the middle of August and you examined him again in
september and in October he had an x-ray done; is that
correct?
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A I can't remember if there was an x-ray done

in october. If you show it to me I wouldn't argue with
you, I just don't recall the specific date.

Q Certainly you would agree with me, Doctor,
based on your treatment of Alex klein through August,
september, October, that it looked like the surgery was
a success in all respects, correct?

A correct.

Q A1l right. And after October Mr. Klein did
not come for a further visit until January, correct?

A That's correct.

Q and that would be approximately six months,
correct? |

A Yes.

Q And 1in that January visit, what were your

findings in that January visit?
A My findings were basically that the patient
had resolved a good deal of the pain on the left side
184
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but was developing pain on the right side and was still
having enough symptomology to make me uncertain that we
had achieved what we wanted to, which was a significant
reduction of pain.
Q Now, Doctor, Mr. O'Toole asked you a couple
of questions about smoking, correct?
A Yes.
Q what does smoking do to a person's bones?
MR. O'TOOLE: Objection to form.
G T will reask that, poctor. Could you tell
me what would happen to the bones of someone who has

been a pack-a-day smoker for 20 years, as it would
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impact that person going for fusion surgery?
MR. O'TOOLE: Objection on multiple
grounds.
THE COURT: Rephrase it and break it
down .
Q Doctor, as a neurosurgeon who does fusion

surgeries, do you advise your patients about the

~ effects of smoking on a possible fusion surgery?

A yes.
Q why?
A patients who are actively smoking or have

just stopped very recently have a higher incidence of
pseudoarthrosis. IT is low but higher than patients

185
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who don't smoke.

Q why is that?

A T think it's believed to be something to do
with the development of neovascularity, the growth of
new blood vessels, which are part of the process of
healing and forming the fusion. They are not as
proliferative in a patient who smokes versus a patient
who does not.

Q what is osteoporosis?

A Thinning of the bone, loss of calcium in the

bone.

Q 1s a history of smoking consistent with
osteoporosis?

A Not that I am aware of.

Q 1f someone has been a smoker for 20 years,

does that have any long-term effect on their bones?
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17 MR. O'TOOLE: Objection. Foundation,

i8 grounds.

19 THE COURT: Sustained as to

20 foundation.

21 Q poctor, you've explained to us why if

22 someone is coming in for fusion surgery it's

23 contraindicated for them to be a tobacco smoker,

24 correct?

25 A 1t is better if they are not. T don't think
186
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1 the word contraindicated is correct.
2 Q 1f they can't quit, ick the habit, bite off
3 the butts, you will tell them that the 1ikelihood for
4 the surgery to be successful is decreased, correct?
5 MR. O'TOOLE: Objection, foundation.
6 THE COURT: Rephrase it but he could
7 answer this question.
8 Q what do you tell your patients who come to
9 you for possible fusion surgery about smoking?
10 MR. O'TOOLE: Objection.
11 THE COURT: He answered that. He
12 tells them, don’t smoke.
13 Q Now, Doctor, prior to the surgery that you
14 did on Mr. Klein, had you reviewed the staten Island
15 university Hospital records?
16 A 1 am not certain that I had, sir.
17 Q Had you reviewed, prior to the surgery that
18 you did on Mr. klein, the records of the neurclogist,
19 pr. perel?
20 A 1'm not certain that I had, sir.
21 Q prior to the surgery that you did on mr.
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Klein, did you review the records of the orthopedic
surgeon, Jeffrey Klein?
A 1 am not certain that I did, sir.
Q Have you seen them since then?
187
DIGIACINTO - CROSS - TUMBARELLO
A ves. Yes, I have.
Q Aand they were provided to you by Mr. Klein
or by her lawyers, his lawyers?
A By Mr. 0'Toole.
Q Mr. O'Toole?
A Yes.
Q and prior to the surgery that you did on Mr.

Klein, did you review the records of br. Bitan,

B-I-T-A-N7
A Not TOo my recollection, no.
Q gut those were also provided to you at a

Jater date by Mr. o'Toole?

A correct.

Q and, Doctor, prior to the surgery had you
reviewed the records of the neurosurgeon, DI. shiau,
5-H-I-A-U7

A NO.

Q and those records were also provided to you
subsequent to the surgery by Mr. ©'Toole?

A yes.

Q in making your decision with respect to the
surgery that you did on Mr. Klein, would you have 1iked
to have seen the records that you have now seen as
provided to you by Mr. C'Toole, of prs. perel, Klein,
gitan, and Shiau?
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A wouldn't have had any impact.
Q wouldn't have made a difference. oOkay.
Now, Dogctor, among the records that Mr.
o'Toole provided to you, did he provide to you records
from the callene-Lorde medical facility?

A 1 just don't recall, sir.

Q would it make a difference to you, in your
future treatment of Mr. Klein, if there were medical
records as of September --

MR. O'TOOLE: Objection.
Clarification as to whether or note we are
reading a document to the witness that 1is
not in evidence.

THE COURT: You can't do that.

Q po you know if Mr. Klein reported to any
other medical providers that Mr. Klein continued to
smoke throughout the remainder --

MR. O'TOOLE: Objection, foundation,
offer of proof.

THE COURT: Overruled. You may ask
the question.

Q poctor, do you know if it was reported to
any other medical providers that Mr. Klein continued to
smoke up until 8/10ths of a year prior to september of

20067
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MR, O'TOOLE: Could we hear the
guestion again? §/10ths of a year?

MR. TUMBARELLO: 8/10ths of a year
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prior to September of '06.
A No. I am not aware of any such notation.
Q po you know if in September of '06 any
medical providers discussed with Mr. Klein the benefits

of avoiding smoking in conjunction with hormone

therapy?
MR. O'TOOLE: Objection.
THE COURT: Let's talk about what he
knows. <Come on.
Q poctor, with respect to any of the other

medical records that you reviewed, were there any other

indications about Mr. Klein's use of tobacco?

A NO.

Q poctor, Mr. O'Toole asked you about a bone
stimulator?

A Yes.

Q a1l right. Did you prescribe a bone
stimulator for Mr. Klein?

A ves.

Q when did you do that?

A when we heightened our concern that there
was a pseudoarthrosis. I don't remember the exact

190
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date.

Q would there be a record reflective of your
prescription of the bone stimulator?

would your prescription of that be reflected

in your chart?

A 1t might or might not be. It normally would
be.
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8 Q 1 ask you to look in your chart to see if
9 there is any record in your chart of you prescribing
10 this bone stimulator.
11 A okay.
12 Q 1 think I only have one other guestion and
13 it is related to that.
14 po you know when Mr. Klein first started
15 using the bone stimulator and when he stopped using the
16 bone stimulator?
i7 A No, sir.
18 Q vou don't know?
19 A NO.
20 Q and there is nothing in your chart
21 indicating when he first started using it and stopped
22 using it?
23 A NO.
24 Q and you don't know how many hours a day he
25 used it for?
151
DIGIACINTO - REDIRECT - O'TOOLE
1 A NO.
2 Q and you don't know how many days a week he
3 used it for?
4 A No, sir.
5 MR. TUMBARELLO: Thank you.
6 REDIRECT EXAMINATION
7 BY MR. O'TOOLE:
8 Q mr. Tumbarello asked you some questions
9 about depotestosterone.
10 po you have an opinion whether
11 depotestosterone would have affected the healing of Mr.
12 Klein's fusion?
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A 1t would not impede the healing of the
patient’s fusion and, if anything, it might enhance it.
THE COURT: Enhance it?
THE WITNESS: Yes.
1t might help the healing?

A Improve the healing, ves.

MR, O'TOOLE: May I have the Exhibit
No. 13, the one that had the numbness and
tingling in it.

MR. TUMBARELLO: It is over there.

Q poctor, when you were presented with Dr.
Giannone's chart by Mr. Tumbarello on Cross and he drew
your attention to a note dated 5/1/03, he told you that

192
DIGIACINTO - REDIRECT - O'TOOLE
the note said that there was numbness and tingling in
the hands and fingers, didn't he?

A ves.

Q and, Doctor, I am going to show you that.
1t's in evidence. This is from 5/1/03, 19 days before
the accident.

MR. O'TOOLE: May I approach the
witness, please?
THE COURT: Sure.
Q can you read this, sir, if you can read it?
Tell me if you see the word numbness and
tingling anywhere right there or anywhere on that page.
Tell me where it says numbness and tingling in the
hands and fingers.
A No, I do not.
Q when Mr. Tumbarello told you that the record
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said, boc, there 1s numbness and tingling in this

report 19 days before the accident, that was a Tie,
wasn't it?

A It was a misstatement.

Q Now, sir, let's go back to this. You said
that the €-5-6 osteophytic disk complex from a
radiological standpoint preexisted this accident,
right?

A correct.

193
DIGIACINTO - REDIRECT - O'TOOLE

Q That means what we see in the film was there
before?

A Correct.

Q vour opinion was the accident caused that to
become symptomatic, correct?

A Yes.

Q Aand you were basing that on an assumption
that the plaintiff told you the truth about his history
of pain at the neck?

A Correct.

Q The history in terms of no pain in the neck

was important to you, correct?

A Yes.
Q Yes?
A Yes.

Q Let's take a look at this snapshot of Al
klein 19 days before the accident when he goes to the
doctor about pain in a finger, and let’s look to see if
there is any complaint whatscever about the neck.

A 1 do not see any.

Q could you share with the jury what impact,
page 167




S

klein Trial Transcript, Dr. piGgiacinto.txt

22 if any, this negative complaint, that there is no
23 complaint of pain in the neck whatsoever at the time of
24 the doctor's appointment 19 days before the accident,
25 what, if any, impact does that have on your opinion
194
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1 about the C-5-6 level being clinically activated by
2 this accident?
3 A 1t sustains it and, if anything, strengthens
4 the opinion.
5 MR. O'TOOLE: Can I see the exhibit
6 you said there was no Joss of consciousness
7 in?
8 MR. TUMBARELLO: That's the staten
9 Tsland Hospital record. It is in the pile.
10 Q poctor, do you remember when Mr. Tumbarello
11 approached you with the staten Island university
12 Hospital record? That's Plaintiff’'s Exhibit Number 9
13 in evidence.
14 He told you, would it shock you, Doctor, to
15 find out that there is no loss of consciousness in
16 their chart. You remember when he asked you about
17 that?
18 MR. TUMBARELLO: Objection to form.
19 THE COURT: overruled. Let's move
20 along.
21 A 1 pelieve he asked me about that one entry,
22 sir.
23 Q There was one entry?
24 A we read one entry.
25 Q In your experience in treating trauma
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patients over the last 30 years, can a major car
accident involving --
MR. TUMBARELLO: This goes beyond the
scope of cross. Objection.
MR. O'TOOLE: It's loss of
consciousness. He said there was none. I
want to talk to him about it.

Q Doctor, are patients always the best
historians about loss of consciousness, in your
experience?

A No, they are not.

Q why is that, Doctor?

A Because when a patient loses consciousness,
they also more often, much more often than not, develop
amnesia to the events surrounding the injury both
pefore and after.

Q T will read to you from three notations that
weren't read to you that are in Number 9 in evidence,
and they are in the Staten Istand University Hospital
record after this accident.

one that says, questionable LOC.

A Question as to whether or not there was loss
of consciousness.

Q another one says, LOC question mark. She
does not recall all the events, headache. what does

196
DIGIACINTO - REDIRECT - O'TOOLE
that mean?
A I think as stated, there may have been, may

not have been.
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Q There is a third notation, also, question
mark LoC, complain of headache. Is that consistent
with there possibly being a loss of consciousness?

A Yes.

Q so when Mr. Tumbarello said that there was
no loss of consciousness or any indication of a Toss of
consciousness in this exhibit, that wasn't the truth,
correct?

A That's correct.

(whereupon, Ssusan Maydan relieves
stephanie Doran as the official court

reporter.)

197
piGiacinto - Redirect
Q poes numbness and tingling mean the same
thing as pain in the finger?
A NO.
Q Numbness and tingling, that doesn't mean

pain, does 1t7
A NO.
Q what does numbness mean?
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8 A That you have the sense that you are not

9 feeling normally.

10 Q what does tingling mean?

11 A vou feel -- people describe it as pins and
17 needles or pain sensations in the fingers.

13 Q vou were asked some questions about the

14  absence of edema on an MrRI film and Mr. Tumbarello

15 said, yes, the absence of edema on this june '03 film,
16 does that mean that there was no trauma involved in

17  this accident. Aand I believe you said it doesn't mean

18  that with any degree of probability at all.

19 Is that correct?

20 A correct.

21 Q can you share with us what you meant by that?
22 A The majority of times when you see a

23 traumatic injury, unless there 1is a major fracture of a

24  hone or cervical crushed vertebra, you will not see

25 evidence of edema on the scan.

198
piGgiacinto - Redirect
1 THE COURT: Edema. being swelling.
2 THE WITNESS: Swelling.
3 Q boctor, we have in evidence the x-ray films
4 from Staten 1sland university Hospital of the C-spine.
5 A correct.
6 Q vou have seen these, right, before?
7 A Yes.
8 Q we didn‘t show them to the jury but you have
9 seen them; correct?
10 A Yes.
11 Q sir, just because an x-ray is read normal for
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fracture, does that mean that the patient wasn't hurt?

A NO.

Q x-ray shows bone only; correct?

A ror the most part, Yyes.

Q so is it reasonable to conclude from what the
defense is suggesting that because Al Klein was able to
get out of his car, that means he wasn't hurt?

MR. TUMBARELLO: Objection to form.
THE COURT: overruled.

A No, it did not.

Q 1Is it reasonable to conclude that because Al
klein was discharged from the hospital and they took a
cervical collar off him and Jet him go home that his

neck wasn't hurt in this accident?

199
piGiacinto - Redirect - Recross/Tumbareilo
A NO.
Q Indeed, we talk about indicia of trauma.

sir, is there any indicia of trauma in the x-ray films
taken at the Staten 1sland Hospital after this
accident?
A we do see straightening of the normal
cervical lordosis, which can be a sign of trauma.
MR. O'TOOLE: Thank you. I have nothing
further, boctor.
THE COURT: Anybody else?
MR. WILSON: Nothing, your Honor.
MR. FARANDA: Nothing, your Honor.
MR. TUMBARELLO: Briefly.
RECROSS—EXAMINATION
BY MR. TUMBARELLO:
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Q would you accept my apology for that before?

MR. O'TOOLE: Objection.
THE COURT: Overruled.
Thank you. I appreciate that, your Honor.
ves.
Q poctor, rather.
Mr. o'Toole asked you about the effect
of testosterone on bone growth.

A Yes.

Q with respect to adolescent males, will you

200
piGgiacinto - Recross/Tumbarello

agree with me, Doctor --
MR. O'TOOLE: Objection; beyond the
scope.
THE COURT: Yes.
MR. TUMBARELLO: It is right on point,
Judge.
THE COURT: oOn adolescent males?
Q poctor --
THE COURT: NoO, NO.
MR. TUMBARELLO: Let me rephrase the
question.
THE COURT: No discussion about
adolescent males.
Q poctor, is it your opinion based on your
studies that testosterone --
MR. O'TOOLE: Objection; beyond the
scope.
Q -~ is a signal --
THE COURT: Sustained.

page 173




20
21
22
23
24
25

W 00 N W s W N

N N N T T e T R~
T RRE3LERERLIELERELER o B

klein Trial Transcript, Dr. DiGiacinto.txt
Q poctor, is the production of testosterone --

MR. O'TOOLE: Objection; beyond the

scope.

Q -- a signal for bones to stop growing?
MR. O'TOOLE: Objection; beyond the

scope.

piGiacinto - Recross/Tumbarello - ReﬁRedirectzol
THE COURT: No, I am going to let him
answer that.

A The effect...

Q T will ask it so...

poes the production of testosterone
serve as an instruction to the bones to stop growing?

A 1t has the impact of what we call premature
closure of the growth plate, and in that sense it stops
bones from growing (Indicating).

Q poctor, if you do --

MR. TUMBARELLO: Thank you, Doctor.
RE-REDIRECT EXAMINATION
BY MR. O'TOOLE:

Q poes that interruption of the growth plate
have anything in the world to do with the ¢-4-6 fusion
performed upon Mr. Klein?

A No, sir.

MR. O'TOOLE: Thank you. Nothing
further.

THE COURT: Thank you, gentlemen.

poctor, you may Sstep down.

THE WITNESS: Thank you.

THE COURT: Let me see lawyers up here
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quickly.

MR. O'TOOLE: Is the doctor free to go?

202
proceedings

THE COURT: Yes.

(witness excused.)

(Bench conference.)

THE COURT: oOkay, jurors, it is ten
after 5:00. we are going to call it a day. Thank
you for your attention. we will see you tomorrow.

Now, tomorrow we are having an emergency
drill here. The oOffice of Emergency Management 1is
going to have us all file out of here at
10:00 o'clock and then we are going to loiter
about the military recreation center for a
half-hour. So to obviate that we are going to
bring you in at 10:30, okay, so you can miss all
the excitement.

vYou might see some police blocking when
you first come in. we may be a tad delayed. But
come in at 10:30. we hopefully we will be
finished with this drill that the City is running
and we can't adjourn.

so we will see you tomorrow at 10:30.
Have a good evening. Thank you.

(Jury leaves courtroom.)

(continued on next page.)

203
proceedings
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(whereupon, court was recessed and this
matter adjourned to Thursday, June 12, 2008 at

10:30 a.m.)

oCo

certified to be a true and accurate
transcription of the above-captioned
proceedings.

susan Maydan
official Court Reporter
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