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000
THE COURT: Are we otherwise ready to
proceed?
MR. O'TOOLE: Yes, your Honor.
MR. TUMBARELLO: Yes, your Honor.
THE COURT: Get the jury, please.
MR. O'TOOLE: The parties have been able
to move this morning into evidence the following

items: Plaintiff's 24, 25, 26, 27, 28, 29, 30,

DiGiacinto - Direct

31, 32 and 34 are now in evidence by stipulation.
THE COURT: So 33 1is not.
MR. O'TOOLE: That's for ID and
demonstrative purposes during trial only, sir.
THE COURT: Very fine.
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pefense, you all are in agreement with

that?
MR. WILSON: Yes, your Honor.
THE COURT: 24 through 32 and 347
MR. FARANDA: Yes, your Honor.
MR. TUMBARELLO: Yes, your Honor.
THE COURT: Very good.
(Jury enters courtroom.)

THE COURT: welcome back, jurors. T

hope it is a Tlittle cooler today. It doesn't feel

that way this morning.
At this juncture we are going to hear
from an expert witness from the plaintiff.
MR. O'TOOLE: I call the plaintiff's

treating doctor, Dr. George DiGiacinto.

DR . GEORGE DIGIACINTO s called

as a witness, having been first duly sworn,
was examined and testified, as follows:
THE CLERK: Please give your name and

business address.

DiGiacinto - Direct

THE WITNESS: George DiGiacinto, 425
west 59th Street, New York, New York, 10071.
MR. O'TOOLE: May I inquire, Judge?
THE COURT: Yes, you may.
DIRECT EXAMINATION
BY MR. O'TOOLE.
Q Good morning, Doctor.
A Good morning.
Q I am going to ask you to please keep your
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voice up nice and Toud so everyone can hear you today.

okay, sir?

A ves.

Q Sir, could you please start by giving us your
background in terms of your education?

A I graduated from Columbia College in 1966
with a BA degree. In 1970 I graduated from the Harvard
Medical school with an M.D. degree. From 1970 to 1972
I was a surgical house officer at the Roosevelt
Hospital in New York City. From 1972 to 1974 I was a
medical officer +in the United states Navy. From 1974
to 1978 I was a neurosurgical resident at the
Neurological Institute of Columbia Presbyterian Medical
Center 1in New York.

Q Sir, you mentioned neurosurgery. You went to

Harvard Medical School. Did there come a time at some

DiGiacinto - Direct

point during your medical school education that you
chose a specialty?

A Yes, there did.

Q Can you share with us what that specialty is
and why you chose it.

A well, I chose the specialty of neurosurgery.
1 am a neurosurgeon. During the first two years of my
medical school training we were exposed to a so-called
neurosciences section which spent an entire three
months dealing primarily with the neurosciences, and
during that period of time I was expased to
instructors, three of whom had or eventually did win
the Nobel prize in the neuroscience field, and it
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peaked my interest tremendously.

As a result of that, throughout medical
school I did research in areas involving neurosurgery,
and my last year in medical school I essentially spent
as an extern or subintern, if you will, on a
neurosurgery service at Massachusetts General Hospital.
I never changed my mind after that and decided and went
into neurosurgery.

Q Doc, can you please tell us what neurosurgery
1s.
A Neurosurgery involves the diagnosis and

treatment of problems involving the nervous system, the

DiGiacinto - Direct

brain, the spinal cord, the nerves teaving the nervous
system, and also the evaluation and treatment of the
structures surrounding the nervous system, including
the skull, dincluding the spinal column and any of the
structures that might be involved in the nerves as they
go all the way out to the tips of our fingers and our
toes.

It involves diagnosis by evaluating the
patient, taking a history, doing an examination. It
involves reviewing a variety of types of studies which
might include x-rays, CT scans, MRI scans, myelograms,
a variety of different ways of imaging the nervous
system, evaluating so-called electrical studies, EMG
and nerve conduction studies.

$o0 the first part is reaching a
diagnosis in terms of a neurological problem with the
patient. The second part involves, if a diagnosis is
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reached which can be treated surgically, actually

performing surgery on the brain, on the spinal cord, on
the nerves or, as I said, on the structures surrounding
the nervous system, as well.

Q sir, over the course of your career, have you
performed brain surgery?

A Yes.

Q Can you share with us approximately how many

DiGiacinto - Direct

brain surgeries you performed?

A I would have to break that down. Probably 75
or something like that a year, or a hundred a year for
the last 30 years. I have been in practice almost

exactly 30 years.

Q Sir, have you also performed neck surgery?

A Yes.

Q Have you performed back surgery?

A Yes.

Q Can you share with us how many such surgical

procedures you performed over the course of your
career?

A Just spine surgery, probably on the order of
150 to 200 a year; again, for that same 30-year period.

Q That would be a Tot. I don't know what the
math is, but that is thousands; correct, sir?

A yes.

Q Now, sir, after medical school, what did you
do next in your training?

A Right after medical school I did two years of
general surgery residency.
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Q At some point you did something that

specialized in neurosurgery?
A Yes. The four years that I mentioned after 1

was in the Navy were strictly related to neurosurgery

DiGiacinto - Direct

and allied fields, such as neurology, neuropathology.

Q Sir, are you board certified in neurosurgery?

A Yes, I am.

Q Can you share with us what that means?

A Board certification requires that you
participate in and successTully complete a
neurosurgical residency that is approved by the
American Board of Neurosurgery. During that residency
you are permitted to take Part 1 or the written portion
of the boards. Compieting the residency successfully
and passing Part 1 and completing three years of
practice then allows you to sit for part 2 or the oral
boards. once you complete the oral boards you become
board certified.

Q $ir, are neurosurgeons the only type of
specialties that can perform spinal surgery? Are there
other types of specialties that are permitted to
perform spinal surgery?

A There are other types of specialties that are
permitted to, ves.

Q Can you share with us what the specialties
might be, sir?

A The major one by far, probably the only one,
is orthopedic surgery.

Q Now, within the umbrella of the term
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DiGiacinto - Direct

orthopedic surgery, are there people that only do
spinal surgeries and other people that might do joint
surgeries?

A Over the last 15 or 20 years orthopedic
surgeons who do spine surgery are trained specifically
in spine surgery. when I first went into practice the
orthopedic surgeons -- and I interacted with quite a
few -- do mostly joint surgery, hips, knees, shoulders,
etc. and do occasional spine surgery. 1In the last 15
or 20 years the specialty of orthopedic spine surgery
has flourished, and those orthopedic surgeons always do
spine fellowships and then concentrate, if not do a
hundred percent spine surgery.

Q But a knee surgeon doesn't also just happen
to do neck surgery; correct?

A He could but he shouldn't.

Q why shouldn’t he?

A Because he has to have the expertise and
experience. You don't do something occasionally. If
you are going to operate on someone's neck or lower

back, you should do it very frequently to develop the

expertise.
Q sir, over the course of your career, the
manner in which cervical, neck surgery -- the manner in

which it is performed, has that changed over the course

o 10
DiGlacinto - Direct

of your career?

A Yes, it has.
Page &
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Q Ccan you share with us how it has evolved over
the course of your career?

A The biggest difference that I have seen over
the course of my career is two-fold. One,
diagnostically we have developed the CT scan which
barely existed when I started in practice, and the MRI
scan which has been an incredible advance. So our
ability to diagnose problems in the spine has grown
tremendously.

But the other area that has grown
tremendously is in the area of spinal instrumentation:
utilizing hardware, using rods and plates and screws to
stablize the spine. It has revolutionized spine
surgery because it has made it possible for us to
operate on things that we couldn't operate on before,
and it has also made it possible for us to get far
better outcomes than we did before we had the ability
to stablize the spine with -- we use a term hardware.
with plates and screws and rods.

Q when did the advent of hardware in cervical
surgery start, approximately?

A 1t has probably evolved over at least the

last 20 years but really come much to the fore in

. . . 11
piGiacinto - Direct

probably the last 10 or 15 years.

Q sir, do you have any hospital affiliations?

A ves, I do.

Q can you share with us what they have been and
what they are today, please, sir.

A when T first went into practice I became an
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attending at st. Luke's and Roosevelt Hospital which
subsequently combined into St. Luke's Roosevelt
Hospital. I also was on staff at Columbia Presbyterian
where I did my training.

I also, when I went into practice,
ctarted on staff at Harlem Hospital in New York City.
From 1978 to 1998 I was on staff at Harlem Hospital. I
was at various times on staff at Columbia, tenox Hill
and Doctors Hospital, which became Beth Israel North.

As my practice evolved, I concentrated
and in 1998 became full-time at St. Luke's Roosevelt
Hospital, and since then I have only operated at
st. Luke's and Roosevelt Hospital.

Q Do you hold any positions or titles at
st. Luke's Hospital?

A ves, I do.

Q can you share with us what that is, sir?

A since 1992 I have been the Director of
Neurosurgery at St. Luke's Roosevelt Hospital.

12
DiGiacinto - Direct

Q sir, do you teach, as well?

A Yes.

Q and who do you teach and what do you teach?
A we have two groups of -- three groups really.

we have medical students, although that is not a major
appearance at my hospital. But we have neurosurgery
residents who are trained or who are being trained, and
we have neurosurgery physicians assistants who assist
us but also are in the process of being trained in

neurosurgery.
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Q sir, have you been published in medical
journals on the subject of neurosurgery?

A ves, I have.

Q can you share with us approximately how many
publications you have authored in medical journals on
the subject of neurosurgery?

A It is somewhere between 15 and 20. I don't
remember exactly

Q Sir, you mentioned a few different diagnostic
tools during the course of your testimony so far. <dan
you just briefly tell us, sir, what an x-ray shows and
what it doesn't show in terms of structure?

A An x-ray is the -- I guess I will call it the
original way of looking at bones or other parts of the
body, but we will talk about bones. And it is done by

. . . - 13
piGiacinto - Direct

passing an x-ray beam through a patient or a part of
the patient's body, and what's recorded on the film is
how much of the beam gets through.

and very specifically, when a bone is in
the way a lot of the x-ray beam will be absorbed and it
gives us a picture of bone primarily. what it doesn't
show is it doesn't give us a very accurate idea at all
of soft tissue, muscle, fat, etc. It really is
designed and most prominently shows us what bone Tooks
Tike.

Q boes the MRI help us in that respect, showing
the soft tissue?

A The MRI gives us a much better view of soft

tissue than the x-ray does. It has become very
Page 11
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sophisticated and can give us a tremendous amount of
information about the soft tissue. It gives us an idea
about bone, as well, but there are other studies,
specifically a CT scan, which is a better view of bone
than the MRI. It really very often takes a combination
of studies which will include, you know, in the areas
we will be dealing with, plain x-rays, CAT scans, MRI
scans. They all have to be combined together.

Q sir, over the course of your career, I
presume, you have reviewed tens of thousands of those

types of studies, x-rays, MRI, CT scans; correct?

- v » 14
DiGiacinto - Direct
A 1 would say so, yes.
Q sir, did there come a time that you came to

treat an individual named Alison Klein?
A Yes.

MR. O'TOOLE: I don't know if this Court
requires it but I offer Dr. DiGiacinto as an
expert in the field of neurosurgery.

THE COURT: Do you have any voir dire?

MR. TUMBARELLO: we have no voir dire.
we would stipulate to that, your Honor.

THE COURT: very fine. Ladies and
gentlemen of the jury, Dr. DiGiacinto is capabie
of giving opinion testimony in the field of
neurosurgery.

You may proceed.

Q sir, when was the first time you saw a
patient known at that time as Alison Klein?

A My records indicate that I first saw the
Page 12
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patient in April of 2005.

Q pid there come a time that the name of your
patient changed to Alex Klein?

A yYes, it did.

Q sir, I am going to refer to the patient from

here on in as Alex Klein or Mr. Klein. Is that okay

with you?
- - - - 15
DiGiacinto - Direct
A Fine.
Q sir, when you saw the patient in April of

2005, do you know how he came to see you?

A The patient was referred by a Dr. Giannone, a
Sstaten Island physician.

Q 1 forgot to ask, Doctor. Have you testified
in court before?

A Yes, I have.

Q How many times have you testified in court?

A I think on the order of 65 times altogether
since the 1980's.

Q Have you testified on behalf of patients that
you have treated in the past?

A ves, I have.

Q Have vou testified on behalf of defendants in
the past?

A ves, I have.

Q Can you share with us a percentage of the
times that you have testified on behalf of the defense
and you have testified on behalf of the plaintiff?

A overall, the breakdown has actually been

fairly consistent of 75 percent for defense and
Page 13
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25 percent for plaintiff.
Q In the past, have you been retained by the

law firm of wilson, Elser, Moskowitz, Edelman & Dicker?

. . . 16
DiGiacinto - Direct
A Yes, I have.
Q Have you been retained by the law firm of

Leahey & Johnson?

A I believe I have.

Q Have you testified in court on behalf of the
law firm of wilson, Elser, Moskowitz, Edelman & Dicker?

A Yes, I have.

Q How many times have you been retained by
wilson, Elser, Moskowitz, Edelman & Dicker to render
opinions on behalf of the defendant?

A I would say on the order of 10 or 15,
possibly more than that.

Q Sir, have you ever testified in court on
behalf of a patient that's represented by my law firm?

A No, I have not.

Q This is the first time you and I have ever
stood in court together as I ask you questions on
behalf of the plaintiff; correct?

A Yes.

Q I believe my firm may have cross-examined you
in the past. 1Is that correct?

A That 1s correct.

Q I never did though; right?

A I don’t recall.
Q

sir, are you being compensated for your time

page 14

e e e

IR




O 00 N T B W e

NGONON RN N RS R R pd el fa e
AR W N R O b e kR RDIRCESE

1
2

Klein Trial Transcript, Dr. DiGiacinto.txt

. . . . 17
DiGiacinto - Direct
here in court today?
A Yes, I ant.
Q can you share with us how much you are being
paid?
A $6,000.

Q what would you be doing if you weren't here
today, sir?

A Today is my long office day. I would be
seeing patients from approximately 7:00 in the morning
until about 5:00 this evening.

Q sir, can you share with us when the last time
you performed surgery was?

A vesterday.

Q when was the last time you did -- was that a
neck surgery, back surgery, brain surgery?

A vesterday was back surgery. Back fusion.

Q Can you share with us when the last time you
performed a neck surgery was?

A Six days ago.

Q Let's go back to Mr. Klein, okay?

A yes.

Q vou said that Mr. Klein came to you at the
referral of a Dr. Giannone; is that correct?

A That is correct.

Q when you saw Mr. Klein for the first time,

L ) 18
DiGiacinto - Direct
did you take a history from him?
A ves, I did.
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Q can you share with us what a history is?

A History is an effort to obtain relevant
information about the problem that the patient is
consulting me. It is an effort to understand really
what the patient’s problem is to facilitate making
decisions about perhaps further testing or perhaps
direct treatment of the problem.

Q poctor, do you have your chart with you
today?

A Yes, I to.

Q yvour entire chart has actually been marked
into evidence as Plaintiff’'s Number 23 by stipulation.
with the Court's permission, sir, if at any time you
don't remember something and you need to refresh your
recollection by looking at your chart, with the Court's
permission I believe you will be able to do so.

THE COURT: Yes.

A Thank you.

Q sir, can you share with us the history that
Mr. Klein provided to you when you saw him for the
first time?

A I was told that Mr. Klein was an attorney.

He was 34 years old at the time that I first evaluated

. . . . 19

DiGiacinto - Direct
him. He indicated that he had been involved in a motor
vehicle accident in May of 2003. At that time he was a
front seat seatbelted passenger in a car which was
struck on the passenger side and caused to roll over.
I was told the patient sustained

multiple abrasions, even, quote, he said glass in his

Page 16
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head. He was taken to the hospital, kept overnight and

“d

8 released the next day.

9 puring the hospitalization the patient
10  underwent a CAT scan of the head, as there was some

11 question of loss of consciousness.

1z 1t appeared that the residual probliems
13 that persisted once the dust had settled, once the

14 4nitial trauma of the accident passed, were complaints
15  of pain in the Tower back, the head, the neck and the
16 Jeft shoulder. Those problems persisted. There was
17  still some degree of Tower back problem but not nearly
18 so severe as the rather persistent one of discomfort in
19  the neck and shoulder.

20 It was noted that neck pain actually

21  dncreased activity. It was causing, by the time I saw

22  the patient, a tendency for him to keep his head

23 somewhat flexed forward. There was also radiation of
24  that discomfort to the left shoulder and to some degree
25 1o the right shoulder. There was a question of some

. . * 0 20
piGgGiacinto - Direct

1 abnormality on a shoulder MRI scan showing a tear.

2 There was also available two MRI scans
3 of the cervical spine which showed evidence of the

4  pathology which I believe we will talk about.

5 G sir, the history that was provided to you by
& mr. Klein relative to the car rolling and flipping, is
7 that significant to you and was it significant to you
8 as a treating doctor for Mr. Klein?

9 A well, it is significant because it indicates
10 the mechanism of injury. And given that type of

page 17
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injury, it certainly indicates that the body was thrown

in multiple positions and could have sustained injuries
to any number of parts, rather than be specific and say
it could only cause A, B or C. <Certainly with that
type of injury multiple body parts are at risk.

Q poctor, at the time you saw Mr. Klein for the
first time, did you make inquiry as to whether or not
he had ever had any prior problems with his neck?

A My recollection either on that time or others
was that there was no prior history of neck problems or
neck injury.

Q sir, is a history important to you?

A Yes.

Q why is it important to you?

A well, again, as I said, we are trying to

- . . . 21
piGiacinto - Direct
understand what's wrong with the patient to a certain
extent, we are trying to figure out how severe the
problem is, how long it has been there, what causes it.
The major concern is, again, to try to figure out why
the patient is there, what the patient’'s complaining

of, what might or might not need treatment.

Q Is all history relevant to you as a treating
neurosurgeon?

A No.

Q Is all medical treatment that someone’s

received before they came to you relevant to you as a
treating neurosurgeon?

A probably not all of it, no.

Q what would be relevant and what would be
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irrelevant to you?

A well, let's talk about the neck. Issues
invalving the neck, previous injuries, previous
treatment, previous surgery, previous complaints, that
type of thing. Any major trauma would be of great
relevance.

Q At the time you saw Mr. Klein for the first
time in April of '05, were you informed that he had
undergone a mastectomy in May of 20047

A Not to my recollection.

Q would that change anything about your

P . . 22
pDiGgiacinto - Direct
treatment course or diagnosis for Mr. Klein?

A Not at atl.

Q when did you first learn of that surgery?

A I think I became aware of it at the time that
I performed surgery on the patient.

Q pid it change anything about what you did in
surgery at the time?

A No, it did not.

Q sir, ideally would you like to be told all
medical history in an ideal world?

A That would take an awful long time. I
suppose anything that was relevant. But the more I
heard, the more I would have to pick and choose as to
whether it was relevant or not.

Q At the time you saw Mr. Klein for the first
time, had he undergone a treatment course before he got
to you?

A Yes.
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Q Can you share with us in general terms what

that treatment course included?

A He had received conservative treatment. As I
mentioned, he had undergone two MRI scans, he had
received two epidural steroid injections and he had
received physiotherapy, none of which seemed to

significantly impact the probiem.

23
DiGiacinto - Direct
Q Can you share with us, sir, what an epidural
steroid injection is?
A Steroids are very strong antiinflammatory

medications. They serve to rather non-specificaily,
meaning anyplace in the body, relieve inflammation or
irritation. An epidural steroid is an effort to focus
a concentrated dose of the stercid antiinflammatory in
one area. In this case they are injected in the region
of the cervical spine or the neck.

when an epidural steroid is performed,
the injection consists of the steroid medication, which
is suspension of 1ike a powder so it literally layers
over the surface of the lining of the nervous system
called the dura, and over a period of days absorbs into
the body.

The advantage of doing the epidural is
that vou get a very high concentration of that
medication right where vou want it, whereas the rest of
the body is exposed to a lower dose, and over time, vou
krow, 1t diffuses through the body. But the real high
dose is much higher than you could achieve by, for
example, giving oral medication that would have to
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spread all over the body.

Q was Mr. Klein on pain meds when you saw him
for the first time?

. . . . 24
piGiacinto - Direct

A I am sorry, my recollection was that he was.

Q sir, what's the hoped-for result of the --
start with epidural injections. what's the hoped-for
result?

A The desire is to decrease the patient's
symptoms to the point that they are tolerable, to
relieve the inflammation in the hope that that
transtates into saying I have less pain, I have better
motion in my neck and I can do what I need to. That
would be the ideal. The ideal would be to make it
disappear so one would never need surgery.

Q are there patients that get that kind of
outcome from epidural injections?

A Yes, there are.

Q By the history given to you and the records
you have been furnished with that are now in evidence,
is that what happened with Al Klein?

A No, it is not.

Q That is what brought him to you, presumably.

A Yes.

Q sir, did there come a time during the course
of your meeting with Mr. Klein that you conducted a
physical examination of him?

A Yes.

Q can you share with us what that exam

25
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1 consisted of?

2 A 1t was localized to the cervical and lumbar

3 spine. It involves observation, specific examination

4 involving reflexes, sensation and motor testing.

5 Q can I interrupt you for a second? Just to

6 streamline things. If you can confine your testimony

7  to the cervical spine and to the head today, that would
8 be great.

9 A Yes. Certainly.

10 Q what did the C-spine examination reveal?

11 A T noticed on observation of the patient that
12 he held his neck bent forward. He exhibited pain with
13 extension of the neck and flexion of the neck. His

14 reflexes were symmetrical. And I am refreshing my

15 memory, so pardon me for a second.

16 ...He had some limitation in movement of
17  the left shoulder because of discomfort. There was

18 some difficulty in testing strength in the Teft arm

19  because of discomfort. There was no gross weakness but
20 it was impossible for me to say for sure there was no
21 weakness because of the difficulty in testing.
22 There was no significant change 1in

23 either reflexes or sensory testing.

24 Q sir, can a problem in your neck affect other
25 parts of your body in terms of your sensation or

26
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1 function in those other parts of the body?

2 A Yes, it can.

3 Q Can you share with us why that is, sir?
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A well, two reasons. Problems in the neck,
pathology in the cervical spine, can cause pressure on
nerve roots that may cause loss of sensation, change in
reflex, loss of motor function in the arm. It can also
cause restricted motion in joints because of pain, so
that a patient may have a perfectly normal shoulder,
elbow, wrist and fingers but not move it because of
pain caused by that.

and that could have a secondary effect.
and very specifically something that's seen not
infrequently in the shoulder is something called a
frozen shoulder. If you were to take a normal shoulder
that any one of you might have and put a wrap on so you
couldn’t move it for a period of time or restrict the
motion, you would find after that period of time,
having started with a totally normal shoulder, that
trying to 1ift it up would cause you a great deal of
discomfort.

There is also the possibility, if there
is severe compression of the spinal cord, that you
could have symptoms up and down the arms, legs. That
is not the situation here though.

P - N 27
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Q sir, before we move onto your review of the
films, you did ask about past medical history at the
time of the first exam; correct?

A ves.

Q and at that time Mr. Klein denied having ever
had surgery; is that correct?

A with reference to the neck, yes. I don't
page 23
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recall anything else specifically brought up.

Q Did Mr. Klein share with you any history
about smoking in the past?

A You are testing me.

T was told the patient had guit smoking
about a year and-a-haif earlier.

Q Now, medical records from the date of this
accident, 5/20/03, in evidence revealed he was smoking
on the date of the accident. He was a smoker then and
had been a smoker for some period of time before.

A ves. I believe that is correct, yes.

Q can you share with us how, if at all, smoking
can impact upon a cervical condition?

A I don’'t think it impacts on a cervical
condition in terms its development or its evolution.
our concern with smoking is if a patient is actively
smoking at the time that he is going to undergo a
cervical fusion, it can slow down fusion. The history

. . - - 28
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of having -~

THE COURT: Can slow down what?
THE WITNESS: The fusion itself.

A The history of having stopped smoking a year
and-a-half earlier basically eliminates that as an
issue. This doesn't have that impact for that tong.

Q so he wouldn't be considered an active smoker
if he had stopped smoking a year and-a-half before the
surgery or even more before the surgery; correct?

A That is correct.

MR. O'TOOLE: with the Court's
Page 24
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permission, I am going to ask the witness to step
down and take a look at some diagnostic studies
that are already in evidence, Judge.

THE COURT: Yes, he may. Are these
going to be on a chart or something?

MR. O'TOOLE: We are going to have a
shadow box and we are going to have some blowups.

I am going to need probably two easels.

THE COURT: You may proceed.
MR. O'TOOLE: Thank you.
Q poctor, could you please step into the well
with us.
(witness complying.)
Q sir, the first thing I am going to present to
PR i . 29
piGiacinto - Direct
you for some questions is this model I am holding in my
hand, which I believe has been marked as 33 for
identification.
Sir, can you please give us an anatomy
lesson. Please tell us what we are looking at from a
structural standpoint, sir.

A we are looking at a model which includes the
entire spine. The cervical seems to be brown, the
thoracic spine lighter tan, flesh colored, whatever,
and the dark, the lower part, the lumbar spine, is in
brown. It is attached to the sacrum and the pelvis.

There is a little bit of a leg here.
There also are green structures which are meant to
represent neurostructures, nerve roots. This is

something called a brachial plexis. very basically the
Page 25
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brain is shown. There are also red structures which
represent the vertebral arteries in the neck.
That's the main things that are shown.

Q Is the spinal cord anywhere to be found?

A we can find the spinal cord inside. If you
1ook closely -- I am not sure how much I can open this
up, but the green central object is the spinal cord and
it is within the so-called spinal canal. It is

surrounded by bone.
Q where does the spinal cord start and where

. - - . 30
DiGiacinto - Direct

does it end?

A The spinal cord begins at the base of the
skull. The end of the brain stem and the beginning of
the spinal cord are not distinctly separated, so it is
an anatomical region right at the base of the skull
after it has passed through this opening called the
foramen magnum at the base of the skull.

1t then continues through the entire
cervical and thoracic spine and normally ends in the
Tumbar spine between the first or the first and second
lumbar vertebrae. It may end a little bit higher at
T-12-L-1 or at the bottom of the thoracic spine.
sometimes it can go a little bit lower. usually around
L-1.

Erom there on down you have a group of
nerve roots that are not spinal cord, they are calied
the cauda equina, individual nerves.

Q sir, we talked about the bone here. Are

these known as vertebral bodies, sir, the bone?
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A These are the cervical vertebral bodies, yes.
The first one is a little abnormal in shape called C-1,
but from there on down, C-2, 3, 4, 5, 6 and 7, are the
seven cervical vertebral bodies.

Q Fair to call them the building blocks of the
spine? The vertebral bodies are the building blocks or

. . . - 31
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the strength portion of the spine?

A Yes.

Q what's their function in addition, if any, to
strength?

A well, the major function is keep the spine in
tact vertically. Muscles attach to it. Their function
is helped by the spaces between each of the cervical
vertebrae in this case to allow motion. That's the
flexible segment of the spine.

The vertebral body and the rest of the
vertebrae, which includes something in the back called
a lamina, is responsible for supporting the spine, but
also for protecting the spinal cord and protecting the
nerve roots until they actually exit from the so-called
spinal canal.

Q what's the function of the spinal cord?

A The spinal cord is the transmitter of all
impulses from the brain to the different parts of the
body through the nerves that exit and as the pathway
for reception of all impulses, such as sensation. You
touch the leg, it travels up the spinal cord and goes

to the brain.

Q so if a spinal cord is damaged, it can impact
page 27
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movement, function and sensory perception. Is that

fair to say?

32
piGiacinto - Direct
A That is correct.
Q sir, what's the function of these nerve roots
that you said come off the spine?
A £ach individual nerve root -- and there is a

nerve root coming out between each vertebral body, each
vertebral segment. Each individual nerve root goes to
a specific part of the body. It supplies sensory
function, meaning touch. oOr if you are burned or you
are cut and you feel something, it supplies motor
function, meaning the impulses are sent from the brain
through the spinal cord out the nerve to cause a muscle
to contract.

There are also more subtle functions,
changing size of blood vessel, changing circulation,
which also are carried through the individual nerves.
So it is the pathway of impulses from the brain to the
body and the carrier of impulses from the body going up
to the brain.

Q sir, can you share with us what this stuff in
hetween the vertebral bodies is? I am pointing up here
and up here (Indicating).

A 1 will point to one you can see more easily,
but they all serve the same function.

This is a cartilaginous disc that we
call -- a cartilaginous material that we call a disc.

33

piGiacinto - Direct
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It is disc in shape and it is attached to the bone
before it and below by a very strong ligament called
the annulus fibrosis. The center is a more gelatinous
or softer substance. And in total it is designed to
act as a cushion between the bone and also to allow
things to bend, flex and extend.

vou can imagine if this was one solid
bone, like the bone in your leg, you would be straight
up and down, you would never be able to flex your
spine. So the function is to allow flexion and
extension and rotation at different levels of the
spine.

Q sir, I am going to turn our attention now to
MRI films, and the first one I am going to show you has
been marked into evidence as Plaintiff's 24. It is a
bunch of different sheets, sir. I am going to ask you
to please first tell the jury, did you review these
films and other films that were available to you when
you saw Al Klein?

A ves, I did.

Q At the time you saw Al kKlein for the first
time, in fact, there were two MRI films of the cervical
spine; is that correct, sir?

A Yes.

Q and you reviewed them both; is that correct,

34
piGiacinto - Direct

s5ir?
A Yes.
Q can you share with us, sir, the first film
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which is dated 6/18/03 and tell us what the film showed

you.

A This is an MRI scan dated 6/18/03. It is
labeled Alison Klein, age 32. This is a view of an MRI
scan of the cervical spine. and if I could have the
model --

Q Yes, sir.

A -- just sitting up here, it might help us
understand it.

MR. O'TOOLE: cCan I please inquire if
the jury can see on any real basis what they are
looking at? It seems a little bit dark.

THE COURT: Jurors, can you see this
film through the shadow box?

Turn the Tights off, please.

A what we are looking at in this set of
views -- and let me talk about the MRI for one second.
one of the big advantages of the MRI

machine is it can take pictures in different
directions. By that I mean we talked about an x-ray
where a beam is shot through you and what lands on the
film is what you get. What the MRI scan has the

« - . . 35
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capability of doing is, in almost any different
direction on the body, making sections. So that it can
make sections that cut through the spine. It can make
sections called coronal sections that go from front to
back.

vou are looking at the front of the

spine. 1In this case we are looking at a section from
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the side. So the computer that's involved in the MRI

scan 1s basically making sections or cuts from one side
to the other of the spine, and as it does it it creates
an image which, if we stacked all these images on top
of each other and made them an eighth of an inch thick,
it would recreate most of the spine. This is obviousliy
reduction of real size, and that's pretty realistic
size (Indicating).

Q Start in the top upper left, sir, of
plaintiff's 24-C 1in evidence. Is it Tair to say we are
starting on 1ike the -~

THE COURT: Wwhy don't you push the
shadow box to the front of the table there.
MR. O'TOOLE: Good idea.

Q The top Teft guadrant. we are starting on
the outside of the neck; correct? And we are going
deeper in in terms of slices?

A This is actually starting on the inside of

N . . . 36
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the neck but it is starting in the muscle of the neck.
Allow me for one second
I needed to see a number.
THE COURT: Doctor, here is a pointer.
THE WITNESS: That might be best.

A we are starting on the right side of the
neck., we are not -- 1T we were ocutside the neck we
would see nothing. There would be air there. So we
are actually starting in the muscle right next to where
the bone is going to start. And as we go from right to
Teft in this case, we are starting to see more and more

Page 31
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of the neurostructures.

probably this is the most centrally
tocated slice, and 7t is shows us a couple of things.
There is a Hittle bit of straightening of the stack of
bone. There is normally a curvature of the spine, but
this is fairly straight. and it is also showing us
that the spinal cord, while not being severely
compromised, is being crowded a little bit between the
fourth and the fifth and to a lesser extent the fifth
and the sixth level.

You are seeing what appears to be disc
material and osteophyte, which is bony material,
pushing toward the space where the nerves and the
spinal cord is running.

. N N . 37
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Now, this is the space that runs through
the model here where the spinal cord runs, so that gray
stripe is the spinal cord. But what we don't get a
great view of on this is the nerve roots, and we are
going to look at another view in a moment that is going
to give us more information about that.

suffice it to say though, this is the
base of the brain, this is the spinal canal or where
the spinal cord runs, and as we get more off to the
side I can see but it is very difficult to demonstrate
where the nerve roots are actually exiting. we are
going to look at another view in a second which will
give us a better view of that.

50 the main thing we are seeing here is
a little bit of straightening of the curvature of the
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spine and some material that's pushing into the space

where the spinal cord and nerve roots are running, most
prominent between C-4-5 or between the fourth and the
£ifth cervical vertebrae, and C-5-6 or between the
f£ifth and sixth cervical vertebrae.

Q can you tell us what the significance of any
of this cervical straightening that you observed there
is?

A 1t is abnormal. And we are trying to look at

a film and try to see if it has any impact on what the

e . 38
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patient's telling me about.
Q Now, sir, that straightening of the cervical
lordosis -- that is what it is called; right?
A ves.
Q was that also present in the emergency room

via the x-ray taken of Mr. Klein's cervical spine?

A yYes, it was.

Q Is that consistent with trauma?

A It can be, yes.

Q can you share with us why it can be?

A one of the responses to trauma when your neck
is jerked or strained is that the muscles go into
spasm, and that very characteristically can cause what
we call a straightening of the normal cervical lordosis
or straightening of the normal curve that we see in the
cervical spine.

Q can the way a patient is positioned when they
are getting a test taken also impact whether or not
something looks straight?
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A It can, but more often than not we see in the

normal cervical spine film that that curve is
maintained. So it is usually more often than not not
just positioning of the neck.

Q gased on the film you have seen here, the
x-ray report and x-rays you have reviewed for the

v o . . 39
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original hospitalization, do you think it was based on
positioning, that straightening of the lordosis?

A NO.

Q Sir, would you Tike to move onto another film
that shows us the neural structures a little bit
better?

A The second film I am going to put up is
labeled plaintiff's Exhibit 24-A.

Q sir, this looks completely different from
what we were just looking at. <Can you share with us
why it looks so different?

A This is a view -- this is again film of the
same date as the earlier study that we referred to but
this is a cross-sectional view. I am making basically
slices or cuts through the neck. So that if you were
to chop my neck off like this and then bent down, you
could look at it, this is pretty much what you would
see.

we are looking at the spinal canal. we
saw that stripe which was the spinal cord and was gray.
1f we look at this gray structure in there, we are
seeing the same thing. That's the spinal cord.

The white around the spinal cord is
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spinal fluid. The darker gray -- and again, this 1s a

variety of grays, so I keep using the same term. I

03 - - . 40
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apologize.

The gray around it is the bony
structures. They are a little bit harder to see. As I
mentioned earlier, the MRI scan will give us some idea
of bony structures but not as good because bone is
really not well shown.

what we are going to be looking for is
what's happening to the spinal cord and what's
happening to the spaces or where the nerve roots can
exit the spinal canal, specifically the so-called
neural foramen. That is a new term that I am using. I
think I did mention it a little bit.

The nerves from the spinal cord have to
get out somehow, and there is an opening called a
foramen between each set of bones. So when I say the

neural foramen, it is the space where the green

nerve -- green represents the nerve --
Q It is an exit hole, if you will?
A It is an exit hole. An exit foramen.

Foramen is an opening or a hole.
And on that background, as we go down,
we get to the different levels of the spine.
and let me get in front for a second. I
apologize.
The first Tevel we are going to look at
piGiacinto - Direct
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is the level between C-4-C-5, and there we can see the
spinal cord. There is ever so slight a narrowing of
the spinal canal because we don't see as much white as
perhaps there. And then what we are seeing on the left
side is a defect right in the region of that foramen I
mentioned to you. We start to see it here. We see it
a little better there (Indicating).

That's consistent with something pushing
into the space where the nerves are running and it 1is
specifically -- that is consistent with the disc
herniation between C-4 and C-5, narrowing of the
neuroforamen causing nerve root compression,
potentially causing symptoms.

As we move down a little bit further we
are going to see that there is also an abnormality at
the neck level below called C-5-C-6, between the fifth
and the sixth cervical vertebrae.

on this Tevel we see a ridge that has
more of the consistency of what we call a disc
osteophyte complex.

pDisc is soft tissue. It is normally
contained between the bones. when it pushes out we
call it a herniated disc. Very often there is evidence
of bony ridge, which is called an osteophyte, which can
be alone. It can be also part of what we are seeing in

. . . . 42
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terms of the disc osteophyte complex. It implies that
there is a combination of structures, bony and soft
tissue, compressing & nerve root put, again, at the

tevel of the neural foramen on the left side.
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I should mention that I am not confused.
when we look at an x-ray we look at it as if I am
looking at the patient, so left is right and right 1is
left. I am more confused in real 1ife than I am on
x-rays. So when I am pointing to this side, even
though it is on the right of the picture, it is the
left side of the patient.

so the major findings on this study are
the disc at C-4-5 and the disc osteophyte complex at
C-5-6.

Q now, you said disc herniation. I think that
is the first time we have heard that term.

The stuff I am pointing out right now is
the disc; right (Indicating)?

A correct.

Q And the outside is really hard cartilaginous
or ligamentous material?

A The outer portion of the disc is called the
annulus fibrosis. It is a tougher Tigamentous
structure but it is still part of the disc. It is not
rock, it is not bone, it is still soft and we can cut

. . . . 43
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through it, and it allows motion so that we can have
flexion and extension of the spine. My discs are
moving back and forth as I do that (Indicating) .

Q so that is outside. what's on the inside?

A The inside, as I mentioned earlier, is a
softer structure. If you think of the annulus as the
outer ring, the center is something called the nucleus

pulposus, which is a softer cartilaginous structure
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that again is acting as a cushion, and it is part of
the structure that allows the motion of the space
between the two bones.

Q what does hernia mean, to herniate? what
does that mean?

A Herniation of a disc is pushing of disc
material, most often the central nucleus, through the
annulus into the space that goes toward the nerve where
the nerve root is running. It can come out here but it
won't hit a nerve there. If it goes backwards where
there is a nerve waiting to be hit, then it can cause
nerve root compression (Indicating).

THE COURT: Are you finished with the
shadow box?
MR. O'TOOLE: No. Not close.

Q when a disc herniation -- when disc material
goes outside where it is supposed to be --

. . . . 44
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MR. O'TOOLE: withdraw that guestion.

Q In disc herniation, is the discal material
where it is supposed to be at that point?

A 1f it is herniated, by definition it is not
where it is supposed to be.

Q some disc herniations can occur in a part of
a spine where it is not going to touch what you called
the neural structures; correct?

A Correct.

Q But you indicated on this film, 6/18/03, that
the discal material is crowding the area, that exit

hole where the nerve root is; is that correct?
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A That is correct.

MR. TUMBARELLO: Objection; foundation.

T would ask that he mention which Tevel because he

did different explanations, I believe, between

the -~

THE COURT: oOverruled.

cross-examination on that issue.

Q 1 am talking about C-4-5; correct? The soft
disc?

A Yes.

MR. TUMBARELLO: Thank you, Mr. O0'Toole.

MR. O'TOOLE: NoO sweat.

Q At C-5-C-6 there is not only what you catlled

s - . 45
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the discal osteophytic ridge complex -- is that what
you said?

A T called it a disc osteophyte complex.

Q Now, tell us what an osteophyte is, sir.

A It is bone that is produced by wear and tear.
1t is produced by motion, and it is an overgrowth or an
extension of normal bone. It is abnormal. The normal
degenerative process in every one of us sitting here, I
am sure.

But it is bone from what we call wear
and tear or osteoarthritis. Osteoarthritis is wearing
out of bones, and a very big part of that is overgrowth
of bone tissue that pushes into the space where nerves
run in this case.

Q what's degeneration?

A wear and tear, wear out, overuse.
page 39
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17 Q poes it happen to ail of us?
18 A absolutely.
19 Q when you looked at the MRI films of Al Klein

20  from 6/18/03, were there some signs of degeneration?

21 A yes.

22 Q would he be a medical miracle if there were

23 no sign of degeneration?

24 A yes.
25 G why would he be a medical miracle?
[ N - 46
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1 MR. TUMBARELLO: Objection.

2 THE COURT: Sustained as to form.

3 Q why?

4 A From the day we stand up we are developing

5 wear and tear in our spines, and every time we bend and

6 stretch and turn, every time we crack our knuckles we

7  are using the joint, and over time that's going to

8 cause wear and tear.

g very characteristic of patients by the
10 middle or upper 20's into their 30's to start to show
11 abnormalities, which we would call arthritis or
12  degenerative arthritis, wear and tear arthritis. And
13 it really is present in every one of us.

14 G poes everyone know it is there?

15 A No.

16 g why not?

i7 A Fortunately for all of us, the majority of

18 the arthritic changes are asymptomatic. They are not
19 causing any symptoms. Wwe would only be aware of them
20 if someone did the appropriate radiographic study to
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demonstrate it.
Q The osteophytes that you see on that MRI of
6/18/03, were they present a moment before impact,
within a reasonable degree of medical certainty?

A Yes.

piGiacinto - Direct
They take a long time to develop; right?
months to years, yes.
certainly not 28 days, whatever.
Highly, highly unlikely.

vow about the disc herniations that you see

OO OO P O

at ¢-4-5, sir?

The abnormality at C-4-5 can be minutes,

>

days, hours, weeks old. It could be a Jot, lot
shorter.

Q gased on the history that was provided to
you, sir, and the physical exam and the medical records
you have taken a look at and the MRI films, do you have
an opinion, within a reasonable degree of medical
certainty, of the cause of the C-4-5 disc herniation
you see in the 6/18/03 study?

A gased on those things that you just
mentioned, I believe the trauma that the patient
sustained in the accident was the cause of that disc
herniation.

Q just for the record, you say the May 20, 2003

accident?
A That is correct.
Q 5ir, how about the C-5-6 abnormality you see?

Do you have an opinion, within a reasonable degree of
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medical certainty, as to whether or not the osteophytes
piGiacinto - Direct
were caused by this accident?

A 1 do have an opinion.

Q what is that, sir?

A They were not caused by the accident.

Q okay. Anything that you see in C-5-6 do you
think was caused or affected by the impact on 5/20/037

A That is a harder question to answer because
it is certainly possible that a portion of the defect
that we are seeing here could have been suddenly worse
after the accident. I would only know that if I had
some way of comparing the study before this and after.
So I can't answer that question with any degree of
certainty.

Q By history though, you were told by Mr. Klein
he never had a problem in terms of pain in his neck;
correct?

A That is correct.

Q Is that something that helps you in terms of
forming the certainty that you have on C-4-57

A It is part of the issue, yes.

Q sir, we are going to move away from this
film. 1Is there any other sheet that you would like to
discuss on the 6/18/03 film?

A I don't think there is anything else that we
are going to learn from any other study, no.

‘ 49
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