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STATE OF NEW YORK COUNTY OF ERIE

AMERICAN ARBITRATION ASSOCIATION

KAWANDA M. HERD,

Plaintiff,

Vs Index No. 43 200 S 01300 07
ALLSTATE INSURANCE COMPANY,

Defendant.

Arbitration Hearing of WILLIAM CAPICOTTO, M.D., held
pursuant to Subpoena, in the law offices of Diebold &
Farmelo, PC, 640 Statler Towers, Buffalo, New York,
before Richard J. Diebold, Arbitrator, on Thursday,

September 13, 2007, at 3:09 p.m.
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APPEARANCES :

RICHARD J. DIEBOLD, ESQ.,
640 Statler Towers,

Buffalo, New York 14202,
Appearing as the Arbitrator.

MICHAEL J. SKONEY, ESQ.,

770 Main Street,

P.0O. Box 948,

Niagara Falls, New York 14302,
Appearing for the Plaintiff.

MARY A. BJORK, ESQ.,

By: THOMAS P. DURKIN, ESQ.,
806 Crossroads Building,
Rochester, New York 14614,
Appearing for the Defendant.

PRESENT :
Coleen Wright, Court Reporter.
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WILLIAM CAPICOTTO, M.D.

Direct Examination by Mr. Durkin. . . . . 4
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(None marked.)
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DIRECT

WILLIAM CAPICOTTO, C-A-P-I-C-O-T-T-0, M.D., 135
Linwood Avenue, Buffalo, New York 14209, after being

duly called and sworn, testified as follows:

EXAMINATION BY MR. DURKIN:

Doctor, good afternoon, sir. Are you appearing
today pursuant to a subpoena that I served you with?
Yes, sir.

Did there come a point in time, Doctor, where you
had or still have a patient named Kawanda Herd?

Yes.

When was it that you first saw Miss Herd?

Actually, a year ago September 12th, 2006.

How was it that Miss Herd made her way to your
office, do you know?

On a referral basis, that's what you're meaning?
Well, you tell me. Was there a referral of her to
your office?

I don't know.

Do you have any forms or records? It looks like you
have your file with you, Doctor?

Yes.
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Do you have an intake sheet or anything that would
tell you how it is that she made her way to your
office?

Through Dr. Ghaly. That's what I have.

Do you have a referral letter from Dr. Ghaly?

No. We don't do that anymore in medicine. That's
passe.

Do you have a note that Dr. Ghaly actually called?
No. We don't do that.

How do you know that Dr. Ghaly is the one that
referred the patient?

She told me.

Who's that? Miss Herd -—-

Yes.

-— told you?

Right.

So when she told you that you took her at her word

that when she said that --

I apologize. Dr. Mieth. Dr. Mieth suggested a back

expert. Dr. Ghaly and Dr. Mieth.
And do you have a note of that?
According to the patient told us that.

According to Miss Herd?
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Right.

Nothing in writing from Dr. Mieth?

We would not get anything in writing and, no, there
wasn't anything in writing.

All right. And when you first saw Miss Herd she
complained to you about her neck and back?

Yes.

Did she tell you whether she had any neck or back
complaints before the motor vehicle accident that
she mentioned from February of '067?

I'm sorry. Could you repeat that again?

Sure. Did she tell you whether she had any neck or
back complaints before her auto accident in February
'067

No, she did not.

When a patient comes to you and says that his or her
neck or back hurts do you take the patient at his or
her word?

For the most part, yes.

So you assume that what the patient is telling you
is, in deed, truthful?

Truthful and/or accurate or to the best of their

recollection.
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And when you're giving opinions like you did in some
of your records here is the history that your given
important, as well, when you're giving opinions?

It can be important. It depends on —-- it depends on
the problem that we're talking about. Sometimes
it's important and other times it may not be as
important.

Let's say, Doctor, we're talking about neck and back
complaints; would the history be important in those
types of situations?

It depends on the situation.

How about forming a diagnosis with respect to the
neck or back, history important?

It might be.

Have you ever testified under oath that the history
when you're forming a diagnosis is the most critical
thing?

I may have.

You and I have met before today, have we not?

Yes.

I've cross—-examined you a couple times before?

I don't know about a couple times, but I recall one

time.
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When you first met Ms. Herd did she tell you that
within about two months of the accident she was back
to work?

She did, yes. She did tell us that.

Did she tell you of any limitations that she was
having at work, or no?

She described difficulties. I don't know if I would
call them limitations. She advised that she found
that activities such as prolonged sitting, prolonged
standing, leaning, bending, pushing and pulling
would increase her low back pain. She also noted
that her neck pain was increased by lifting, pushing
pulling, looking overhead, in addition to keeping
her head in a fixed position.

And let me go back, I guess, to my question, Doctor.
Did she tell you that she had any specific
limitations at work?

I don't know if she described any specific
limitations. These were problems that tended to
aggravate her. I don't know if she found that she
couldn't do her job. She did not —— I don't believe
she advised me that she couldn't perform her Jjob.

And did she advise you that there were any household
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duties or activities that she couldn't perform?

Not that we specifically discussed.

All right. And after your examination of Ms. Herd
on September 12th last year '06 you didn't give her
any specific limitations either at work or in terms
of her household activities, did you?

You're correct.

You did an examination of both her neck and her back
that day?

Yes.

When you examined her neck she had some complaints
of tenderness; 1is that correct?

Well, she had findings of tenderness in her neck.
Does that mean findings where you touched it or
palpated it and she said it hurt?

These were deep palpation, it wasn't just touching
her neck, and she was tender directly over direct
palpation at the C-5, C-6 and C-7 spinous processes
of those vertebra.

So does that mean, Doctor, that when you palpate her
neck in that area you'd ask her if it hurt and she'd
say yes?

Right. I examined her entire neck from the occiput
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down to her thoracic spine, and out of —-- her
occiput plus seven vertebra, so that's eight, and
the first four thoracic spines, so that's twelve.
Out of twelve separate areas on her spine she had
tenderness at three, so you're correct, she told me
that's where it hurt.

All right. And when you examined her flexion, which
is her ability to move her chin towards her chest,
she came within four centimeters?

Right. She had a fifty percent loss of motion in
flexion.

And is that presuming she's giving you her best

effort when she did that?

She did.

I'm sorry, Doctor. 1If you can answer my question,
please. Is that presuming she gave you her best
effort?

Well, I had her give me her best effort. That was
her best effort.

As far as you were concerned that was her best
effort?

Well, after twenty-two years of experience and

examining thousands of patients and urging her on




10

11

12

13

14

15

16

17

18

19

20

21

22

23

11

and finding that she had limitation of motion in all
directions, that was the extent of what she could
do.

Doctor, we're trying to shorten this up, sir. Does
that presume that —-

Mr. Durkin --

ARBITRATOR DIEBOLD: Thomas, move it along,
will you?

THE WITNESS: I was ——

MR. DURKIN: Doctor --

THE WITNESS: Excuse me. I have the
opportunity to answer these questions fully, that's
my right, and if we have to be here until eight
o'clock tonight, I'm here. I took off the half day
that you subpoenaed me for, so I canceled my office,
all right? I had to rearrange patients. There were
patients that needed care. I have twelve employees
that aren't getting paid because you want me to come
here. I'm here.

MR. DURKIN: Let me know when you're done,
Doctor.

THE WITNESS: Well, I'm not done, and with

this I wanted to —-— I would hope that I'm going to
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BY MR.

be compensated five thousand dollars for my time.
MR. DURKIN: Doctor, you got a subpoena fee,
and that's your compensation, sir. Let me ask you
the question.
THE WITNESS: Fine. I'm still applying to

Mr. Diebold for fees.

DURKIN:
Let me ask you a question, if I may. When you
examine her —— if you're done smiling, go ahead.

Let me know when you're done smiling.

I'm smiling at you.

When you examined her range of motion of her neck
how do you know, Doctor, how do you know that you're
getting her best effort?

Because I implored her to move to the maximum that
she could.

And then she told you what, that it hurt?

That she could not go any further.

At that point you made a notation of how far she
bent her neck?

Yes.

Could you show us, please, and Mr. Diebold, please,

what four centimeters is?
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Four centimeters is about -- I don't have a ruler —-
a little less than two inches.

Okay. And then you examine the rotation of her
neck, and it went to both sides forty-five degrees?
Right, so she had a fifty percent loss of motion in
rotation.

And, again —-

Normal is a hundred eighty degrees, ninety degrees
to the right, ninety degrees to the left, and she
had forty-five degrees to the right and to the left.
She had a ninety degree —-- she had a fifty percent
loss of motion of rotation, fifty percent loss of
flexion.

And that, again, presumes her best effort?

She had a severe injury to her neck, she has loss of
motion, and she cannot move her neck.

Okay. Could you answer my question?

I am answering your qguestions.

Does that presume that she's giving you, again, her
full effort?

She gave me her full effort.

You're presuming she gave you her full effort?

I'm not presuming anything. She gave me her full
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effort.

You're able, Doctor, to get inside her head and know
what she's doing?

I'm not a brain surgeon. I wasn't inside her head.
That's what she did.

So when you then moved on and examined her back she
had flexion to ninety degrees?

Yes.

And extension to fifteen, correct?

Yes.

What does that mean when you say she's able to walk
on her heels and toes?

She could walk on her heels and toes.

Without difficulty or any problems doing that?

She was able to do it. She had pain when she had
her range of motion, but she was able to walk on her
heels and toes.

When she had bilateral straight leg raising at
ninety degrees —-—- when she had straight leg raising
at ninety degrees bilaterally what does that mean,
please?

It means she could straighten her legs ninety

degrees to her trunk.
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And when you examined her reflexes and they were
normal. What does that mean, please?

They were normal.

You examined both hips that day?

Yes.

And you examined range of motion in both hips?
Right.

What were your findings, please?

They were painless.

Doctor, when you —-- let me withdraw that, please.

Did you take films yourself that day in your office?

Yes.

And when you took those films, for example, on the

cervical you say she had a loss of cervical
lordosis?
Yes.

Did you have films that were taken before you

examined her in September of '06 to compare that to?

No.

Did you ever look at any records of anybody else
before you examined Ms. Herd?

You mean like another patient?

No. I mean like another physician for Ms. Herd.
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Did you ever see any of her records?

She hadn't seen another spine doctor before me.
Had you seen records from any other physician
besides spine doctors?

There were no spine doctors before me.

Okay. Let me ask it again. Did you see any of her

records from any other physicians before you
examined her in September '067?

No, because she didn't have a spine problem before
she saw me.

Do you know whether she treated with anybody else
for any neck or back complaints before she saw you
in September '067?

I know she didn't see a spine doctor before.

How about my question, sir; do you know if she
treated with anybody else for neck or back
complaints before she saw you in September of '067?
She noted that she saw her personal physician, Dr.
Ghaly, and she was seen by Dr. Mieth and then
referred on to my practice.

Did you ever look at any of the emergency room
records?

No.
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Do you think, Doctor, as a treating physician that
it's important or unimportant for you to have a full
and complete background and records of a patient for
purposes of what you do?

It's —— it can vary.

How about with someone who has neck complaints and
back complaints for the treatment that you render,
do you think it's important at all to look at any
prior records or prior treatment records?

It can be helpful, it might be helpful. I don't
know if it's important. It depends on each —-- you
know, every case is different. If somebody had
paralysis in the emergency room it may be important

to see what happened at the scene of the accident,

but it's variable. You have to take —- it's like a
snowflake. Each patient and each situation is
different. You can have varying importance of

whether or not they were in the emergency room and
what the emergency room doctor said, what they did.
All right. Did you make a diagnosis on that first
visit in September of '06?

She had a —-- clinically she had a disk herniation at

C-5/6 and C-6/7 and a herniated disk at L-5/S-1.
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And those were diagnoses that you made on that first
visit?

Yes.

What, by the way, do you base factually a diagnosis
of a herniated disk in her back when you saw her on
that first visit at L-5/S-17?

Well, she gave me a history of being struck by a
car, and she was not certain if she lost
consciousness or not, however, she had amnesia
regarding the event, and from that point on she had,
according to Kawanda Herd, she suffered pain in her
neck and low back. She had direct tenderness over
her spine in the cervical area at C-5, C-6 and C-7.
She had direct tenderness over at L-5/S-1. 1In the
cervical spine she had a severe and serious loss of
motion and loss of function of her cervical spine,
and the x-rays that were performed in my office
showed that she had —-- actually, not only did she
have a loss of lordosis, but she had a kyphosis, a
reversal of her lordosis in the cervical spine,
indicating a severe injury. That put together with
her history, her physical examination, x-rays, led

me to the diagnosis of a disk herniation at C-5/6
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and C-6/7. The lumbar spine was tender at the
lumbosacral junction L-4/L-5 and S-1, and although
she did have the ability to flex ninety degrees and
extend fifteen degrees she had pain with that
function. She also had the history of increased
pain with mechanical activities, such as bending,
prolonged sitting, pushing and pulling, which are
signs of disk injury. Therefore, my diagnosis was
that she had a herniated disk at L-5/S-1.

And, Doctor, the fact that she had negative straight
leg raising, doesn't that go against her having a
herniated disk at L-5/S-17

Absolutely not.

No?

No.

And she later had an MR of her lower back?

Yes.

When was that done, please?

She had an MRI performed on October 12th, 2006 at
Buffalo MRI and CT.

And the results of that MR read by Dr. Kartha says
there's no evidence of a disk herniation at any

level. Are you familiar with that?
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BY MR.

MR. SKONEY: Objection. Calls for hearsay.

ARBITRATOR DIEBOLD: Look at the document.
Do you have the reading, Doc?

THE WITNESS: Just one second. I want to
find where I am here. Yes, Dr. Kartha's report
notes minimal posterior annular bulges at L-4/5 and
L-5/S-1 without evidence of herniation

MR. DURKIN: Okay. And you, nevertheless,
diagnosed a herniated disk at L-5/S-1, by way of
example; is that right?

THE WITNESS: Yes.

MR. DURKIN: Okay. Now, Doctor, how
frequently, by the way, are people who are pursuing
personal injury claims in the Buffalo area referred
to you for treatment?

MR. SKONEY: Objection in terms of
relevance.

ARBITRATOR DIEBOLD: That's a legitimate
question. You can answer it, Doc.

THE WITNESS: I wouldn't know.

DURKIN:
You've been referred patients, by way of example, by

firms such as Dempsey & Dempsey, The Beltz Firm, The
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Barnes Firm, just to name a few; isn't that true?
Absolutely not.

That's not true?

No. I don't -—— I don't send —- unlike your law
firm, who sends out patients to independent medical
examiners, I see patients. I see and treat
patients. I don't -— I don't treat claimants. I am
not referred patients from law firms. My referrals
are —— I've been in practice for twenty-two years,
and the majority of my referrals are from word of
mouth from other patients and other doctors and
chiropractors and physical therapists —--

Now, do you remember -—-

—— not from attorneys.

Do you remember when I cross—examined you in the
Linda Hicks case; wasn't she referred to you by her
lawyer?

I don't remember Linda Hicks and I doubt she was
referred to me by her lawyer.

All right. So you saw Ms. Herd again in October of
'06; is that right?

Yes.

Why, by the way, do you keep sending cc's of your
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reports to a lawyer named Robert Viola from the
Viola, Cummings & Lindsay firm?

That was her attorney.

Is that something she must have told you the first
time that you saw her, she had hired a lawyer
already?

Yes.

All right. When you saw her in that October 2006
visit did you give Ms. Herd any specific
instructions in terms of limitations either at work
or at home?

Other than being careful, not really.

Do you say that anywhere in your report, Doctor,
that you told her to be careful?

No.

And I take it you don't sit here and tell us that
you have an actual recollection of your office visit
back on October 19th, 2006 with Ms. Herd, do you?
No, I don't have a personal recollection of that
visit.

All right. And then when you saw her again in
January of 2007 did she indicate to you that she was

still working full time?
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I believe she was.

And, as far as you know, without any restrictions?
I was not aware of any restrictions.

And you didn't place any restrictions on her, did
you?

No.

Doctor, later on in May of '07 instead of saying
that she has a herniation in her neck now you're
saying she has a disk bulge in her cervical spine;
is that accurate?

Right. That was my nurse Patricia Gill, G-I-L-L,
who —-— my nurse practitioner, who, in her dictation,
referred to Dr. Kartha's report.

So in that May '07 report that you also signed it
talks about diagnosis and it says disk bulge in the
cervical spine and lumbar spine; is that true?

Yes.

And disk bulges, are they not common in people even
in their twenties?

They can occur. The issue is whether it's a painful
bulge or a nonpainful bulge.

And even herniation absent automobile accidents can

occur 1in people in their twenties, correct?
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It's possible.

MR. DURKIN: All right, Doctor. I think
that's all I have for you, sir. Thank you.

ARBITRATOR DIEBOLD: Do you have anything,
Mike?

MR. SKONEY: I have nothing.

ARBITRATOR DIEBOLD: Thanks, Doc.
Appreciate it.

THE WITNESS: Once again, Mr. Diebold, about
retaining fees for my lost time —-—

ARBITRATOR DIEBOLD: Send me something and
I'll see what I can do.

THE WITNESS: Well, I'm serious about this.
I came as instructed. I was instructed to be here
at two o'clock. My last patient was at noon. I had
to reduce my office hours. I have a staff of twelve
people, I have to make a payroll, I have to pay
their health insurance, I have to pay their IRAs, I
have to put bread on my table, okay, and for my time
to come down here, I willingly came down, I didn't
put up a fuss or say no. I came willingly. Not
only that, I was called earlier today and told now

it's not two o'clock, it's three o'clock, so I could




10

11

12

13

14

15

16

17

18

19

20

21

22

23

25

have seen a few more patients and helped with my
overhead, and I'm more than willing to take part in
these proceedings, more than willing, all right?
However, I do have a business to run and I do need
to be compensated and I'm requesting five thousand
dollars for my time today.

ARBITRATOR DIEBOLD: Okay. I appreciate
that, Doc, but you're going to have to document for
me, okay?

THE WITNESS: I'll send you a letter.

ARBITRATOR DIEBOLD: Okay.

MR. DURKIN: Thank you very much.

* * * 3:30 p.m. * * *
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STATE OF NEW YORK
COUNTY OF ERIE

I, Coleen Wright, a Notary Public in and for the
State of New York, do hereby certify:

That the witness whose testimony appears herein
before was, before the commencement of his testimony, duly
sworn to testify the truth, the whole truth and nothing but
the truth; that such testimony was taken pursuant to notice
at the time and place herein set forth; that said testimony
was taken down in shorthand by me and thereafter under my
supervision transcribed into the English language, and I
hereby certify the foregoing testimony is a full, true and
correct transcription of the shorthand notes so taken.

I further certify that I am neither counsel for nor
related to any parties to said action, nor in anywise
interested in the outcome thereof.

IN WITNESS WHEREOF, I have hereunto subscribed my

name this 18th day of September, 2007.

Coleen Wright, Notary Public,
State of New York




