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Dr. Hausknecht - Plaintiff - Direct
MS. MANES: Thank you, your Honor. If it

.please the Court, I call Dr. Aric Hausknecht to the

witness stand.

DR. ARIC HAUSKNECEHT, called as a witness by

and oﬁiﬁéhalf of the Plaintiff, having been first duly -
sworn;:festified as follows:
THE CLERK: Be seatéd- State your name.
THE WITNESS: Aric, A-R~I-C, Hausknecht,
H-A-U-S-K-N-E-C-H-T. | |
THE CLERK: Business address.
. THE WITNESS: Place of businesgs, 6915.Austin
Street, Forest Hills, New York 11357,
THE CLERK: Thank you.
THE COURT: You may inquire, Miss Manes.
MS. MANES: Thank you, your Honor.
DIRECT EXAMINATION
BY MS. MANES:
Q‘ Good morning, Dr. Hausknecht .
A Good merning, |
Q Dxr., Hausknecht, are youAa physician duiy licénsed
to practice medicine in the Staée of NeQ York?
A I am. I received my license to practice medicine
and surgery in New York State in 1992,
Q And could you tell the jury Something about your

educational background?
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A Certainly. I graduated from Duke Univergity in
lSé?Imajoring in physical anthropology. I graduated from Mt.
Sinai Medical School in 1991 with a medical dégree{ I '
completéd one year of medical internship training at Beth
Igrael Medical Center in 1992, and I completed ny neurology
residencyﬁtraihing progrém at New fork Hogpital of Cornell
Me&iqal Center, and Memorial Slo&nééancer Center.in 1995, and

I have been in private practice since '55.

Q Do you have one or more médical expertise that you
practice, doctox? o
A I practice neurologist and3I practice pain

management. Neurology is the field of medicine that deals
with the treatment and evaluation of the disorders of the
nervous system. The nexrvous system includes the brain, the
spinal cord, and the nerve roots. DPain management is the
field of medicine that deals with the treatment and
evaluation of pain and the consequences of that that pain has
on ‘an individual and theiyx everyday life, As a neurclogist
and a pain management specialist, I gee a lot of people with
neck pain and back pain, numbness and weakness., It is my job
to figure out what ;s causing their problem and what T caﬁ do
to help alleviate their problem and improve their ability to
function on a day to day basis.

| Q Now are you boar& certified in either or both of

these medical specialitieg?
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Dr, HauSknecht;F Plaintiff - Direct
A IT'm cufrently doubla board certified. I am board
ertlfled in neurology by the American Board of Pgychiatry
‘and Neurology, and I'm board certlfled in paln management by

the American Academy of Pain Management.

Q and what does it involwve to become a board

" certified doctor? , : L

A Board certification is basiéally the highest level
~of qualification that a phy91c1an can achzeve in their chosen

fleld of practice. So, for example, 1n neurology, once a

iy

vzfdoctor completes an accredited neurology regidency training

g.program and. successfully passes a ser*es of written
;jexamlnatlons a neurologlst is then granted the privilege to
%Lsit for the board exXxam or the final exam, In neurology there
| was a full day multiple choice test and there was a full day
- guestion and answer session with a panel of experts.

Q Now have you been qualified as an experﬁ in

neuroclogy and pain management in the courts of the State of

New York prior to today, Dr. Hausknecht?

A I have.

Q And by the way you've tegtified in courtvbefore;
coxrect?

A I generally testify appreximately once or twice a

month usually on behalf of a patient that I have treated in
my cffice that was involved in some type of accident and on

occagion as an expert,
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Q Now did there come a time you were requested by my
offiée to evaluate a patient by the name of Marie Stiven?

A Yes. |

Q And when for the first time 4id you see her?

A I brought my medical chart with me for the sake of
accuracy, 80 I am going to refer to the report, and it was
December 17 of 2004. '

Q And did you take a history at that time, doctor?

A I did. '

Q And what is a history?

A A history is basically what a.person tells you. It
would. include any details surrounding the person's problem,
It would include any treatment that the patient had received
Lo date. $So if a history consists of subjective complaints
or symptoms that is to say what a person ig telling the
doctor as opposed to a physical examination which congists of
objective findings or signs. So, for example, if a person
comes into my officé and says I'm having neck pain, this is a
subjective complaint, or symptom, it is part of the history,
that is what they are telling me, I as an outside observer,
without examining them I don't know whether or not they are
ha§ing neck pain. If I now perform a physical exam using my
senses, vision, touch, and I find there is a spaém and
tenderness in the neck, this would be an cbjective finding or

gign that confirms that patient's subjective complaint.
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Dr, Hauéknecht'fwPlaintiff - Direct
- Q So you don't merely go by what the patient tells
ydu? . _ R
A A doctor, is kind of llke a detectlve, they take
all of the clues that are ava11ab1e to them, what the patzent
tells them what they flnd on the physical exam what other .
doctors have found, the results-- &
‘.

THE COURT: Wait. Wait. Wait,  The question

1s you don't only go by what the patient tells you;

correct’ -
R THE WITNESSi. Correct.
‘ THE COURT: ﬁéxt question.

Q And in this case what is the history Ehe patient
gave you, doctox? | -

a The patient indicated to me that she had been
involved in a motor vehicle accident on Octoker 13 of 2000,
she was a restrained driver and was involved in a rear
collision, and she had received medical attention at Franklin
Hospital Medical Center ang subsequently had gone to a clinic
and received six months of therapy. Despite the treatment
that she had received, she was 8till having problems,
specifically neck pain and back pain. The neck pain was
radiating into her xight arm; the back pain was radiating:
into her right leg. Her right arﬁ énd.both legs have been
feeling numb, and her right arm had been feeling weak. The

patient was having problems with her activities of daily
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Dr. Hausknecht - Plaintiff - Direct
living and specifically reported difficulty sitting,
standing, bending, lifting, and driving. She had been
involved in a prior accident approximately in 1992 and
received a course of treatment and made a full recovery and
she wasjnot hav1ng any prcblem or with her neck or back
before th;s aCC1dent. Migs Stiven indicated she was a

J

reglstered nurse and that due to the accident she had mlssed

?

gix months of work.

Q wa, doctor, you used the term "radlatlng,“ that
she complalned she had pain radiating from her neck into her
axrm fromghgr lower back into her leg, could you define what
that term means medically speaking? o

A iﬁ radiating pain is also known as a shooting pain
or referred pain, if a person has pain, that again in a part
of the body such as the neck or the back and it shoots down
into the arm or shooting down into the leg that is known as a
radiat;ng pain and the clinical experience ig a radiating
pain often occurs from a 8lipped disc or from a pinch nerve.

MR. PATTERSON: Objectlon, Your Honor, as to
what it could be from your Honor.
THE COURT: Overruled.
MS. MANES: Your Honor, subject to-connection.
THE COURT: Go ahead.
Q So it could be the gign of a disc problem?

Radiating pain is a common symptom of a slip disc

Nanette Dottin, SCR
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Dr. Haﬁskneéhti;TPlaiﬁtiff - Direct
or pinched nerve. |
Q Now, doctor, did. you review any medical records iq
connection with the patient? 1%; |
A I did. o
MS. MANES: And m%&zi have the exhibits 1 and 2

P

please?
THE COURT: 1 and 2.
MS. MANES: Yes. All right.
Q I'm going to show you ?pat has been marked

Plaintiff's 1 in evidence, the eﬁérgency room record of

Franklin General Hospital Médica;:Center of October 13; 2000,

doctor, did you have an opportuni%y to review that medical

record in conjunction with your evaluation of Miss Stiven?
A Yes, I did. |

Q And could you point out what significant findings -
there were in the hospiﬁal record?

A. Certainly. The triage nurse would be the first
health care provider that an individual sees in the emergency
room, they are basically the one that takes a brief history
and determines the level of medical attention that a person
needs. The patient indicated to the triage nurse that she
was having pain in her neck and both shoulders severely and
that wag at 10 or 7 p.m. At 10:40 p.m. She indicated that she
was having both neck as well as lower back pain. The

émergency room physician noted that the patient was having

Nanette Dottin, SCR
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1 ternderness in the right trapezius région, that would be the
2. righg sidé‘of the neck, and that there was limited ROM, which
] is range of motion, on the left Sléé ;'She was having
difficulty moving her neck on the left side., He prescribed
S: for herself medications including ﬁﬁé:in, which is'a mild
g?f antiinflammatory, Vicodin, which i% aﬁ a strong naxcotic for
,%i paln and a muscle relaxant, Methoc;;bamol He advised the
8 patient to follow~up with her prlvate doctox and to return to
9 the emergency room in three to five days if she had any
100 further symptoms. .
11fv Q = Now Methocarbamol is a mouth full is that
12 prescription medication? |
13- A Yes, it is. .
14 - v Q And what is the indication for prescribing that?
15 MR. PATTERSON: Objection.
16 THE COURT: It is leééing but I will allow it.
17 A Methocarbamel is an antiépasmodic medication, If a
18 ‘person is having muscle spasm that you want to treat and
19 relieve you will prescribe a medication like Methocarbamol.
20 Q Doctor, would an emergency room doctor ptescribe an
21 antispasmodic if there wexre not 8igns of spasm in the
22 ensrgency room? |
23 MR. PATTERSON: Objection, your Honor.
24 THE COURT: Don't answer that; sustained.
25 o Q Now, doctor, did they perform any X-rayg on Migs
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Stiven?
A No, they did not.
Q And is there aﬁy significance to their not
- performing x-rays on thig patient?
A No, not: really X-rays show fractured bones, in-

this cage, they weren t concerned'that she had any fractured

bones so x-rays were not performed.

Q Now, I'd llke to show you what has been marked as-

Plaintiff's E&hlblt 2 in evidence which are the records of

) i

Valley Physical Medlclne, did you have an opportunlty in

conjunction with your evaluation of Miss Stiven to examine‘j
the records of Valley Physical Medicine? ' -

A vYes, I did.

Q Okay. aAnd for purpdses of further guestioning you
can assume there has been testimony that.Miss Stiven attended
Vallgy Physical Medicine for approximately five months
follow;ng this accident, now do you know who was supervising
her treatment at Valley Physical Medicine?

A I do based upon the recoxds, her'treatment was
supervised by a physiatrist, Dr, Pirmeni, P-I-R-N-E-N-T.

Q And could you explain to the’jury what a
physiatrist is?

A A physiatrist is a medical doctor that does their °
training in physical medicine and rehabilitation. So

basically a physiatrist is a doctor that prescribes and

Nanette Dottin, SCR
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,;sgpe:vises physical therapy.
;;?a Q NSw did you have an opportunity to review Dr.
Vggiinehi's initial examinations of this pa;ienté

G-
4

i A I did. , e

T . R
£ I

b i ,
A o And could you indicate to the jury what the o

Sy
positive physiéal findings, if any, were as contained in

i

those recoxds?
MR, PATTERSON: Objection. _ ?;f
THE CépRT: Let me have ehat, Nanette. ;
(Wheré;pon, the last quéstion is read back by é:
the court reporﬁér.) ;%
THE CéﬁéT: Overruled, you may answer.

A Dr. Pirmeni indicated that he first saw the patient
oﬁ 30-18-00, which was five days after the accident, the
patient was having neck pain radiating into the right arm and
back pain radiating into the right leg. On physical
examination, there was tenderness in the cervical and lumbar
paraspinals. The cervical ig the neck, the lumbar is the
lower back, the paraspinals are the mugcles around the
spine. There was logs of motion in the cervical and lumbar
spine. There was a positive Spurling maneuver and posgitive
straight leg raising at ¢S degrees on the right gide.

| The Spurling maneuver is performed as part of

the physical exam by taking a person's head in your hand

bending its side back, bending it backwards, and putting

Nanette Dottin, SCR
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pressﬁre down on top, 1if thefe isg an injury to the spine
undé?neath such as a slip disc or pinch nerve, this test
woﬁld be positive. The'straight leg raising test is
performed by slowly raising a person's leg: upward Normally

<

a: person should be able to get to about 90 degrees without

)

hav1ng any problems, in this case, at 45 degrees on the right
lgiieproduced the patient's c¢linical symptoms, and this is a
positive test similar to the Spurling maneuver. If there is
a problem in the lower back such as a slipped disc or pinched
né?@é, this test will stress that part of the spine and cause
a ﬁéoblem.‘

-Q Now, doctor, if the normal is 90 degrees of range
off@otion in the lower back, and Miss Stiven could only raise
hervleg to 45 degrees, what pexcentage of her full range of
motion was she missing at that examination. |

MR. PATTERSON: Objection, your Honor, she is

offering evidence that is not from the doctor. Normal .

range of motion I believe is offered by the plaintiff's

counsel and therefore--
THE CQURT: Rephrase your Question.

Q All right. Doctor, what is the normal range of
motion of the lower back?

A Normally a person should be able to bend forward at
the waist to almost 90 degrees coming within an inch of

touching their toes,

Nanette Dottin, SCR
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Dr. Hauékneéht.; Plaintiff - Direct
Q In this particular case as reflected in Dr.
Pirneni's records, how much of a loss of range of motion in

her lower back did Miss Stiven have on her initial

~ examination?

A Specifically in%ﬁie range'of motion section, Dr.
Pirneni indicated cervicai;;pd lumbar region revealing a
whole person impairment of*éo percent.

Q So ghe was missiég 50 percent?

A That's correct.€§ 

MR. PATTERSéN: Objection, your Honor, that a
whole persom, I beli§§§ that is a no-fault term, it is
not a measurement wiépjregard to plaintiff's question,
it is not a range of ﬁﬁtion, it is a no-fault term,.

THE COURT: I will allow you to on

cross-examination, negF question.

o] Now, doctor, you¢hentioned that Dr., Pirneni found
spasm,.could you define spaém fox the jury please?

A Spasm is a reflex tightening of the muscles due to
an underlying injury. So if you have a slipped disc or
pinched nexve in your neck the muscle would go into spasm
that is to say they will involuntarily contract or tighten
up, and this is a response to an undérlying injury. It an
objective finding on the physical exam this is what a doctor

feels when they are touching the paraspinal muscles.

Q Can spasm be fake, doctor?

Nanette Dottin, SCR
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1 A No, |
| 2 Q0 Did you review any diagnostic testing in connection
‘ 3 with your evaluation of Miss Stiﬁen? |
& | A I did.
5 | Q And what diagnostic testing did you review,
6 A Specifically I reviewed the MRI report and films of
7 the neck and back, and NCV, EMG, nerve tests of the neck anq
8 back, and computerized range éﬁtmotion testing of the neck
' 9 and back. v: | |
”é 10 - Q Well, I'm going to é;ke the NCV, EMG test first.
s 11 MR, PATTERSON:jsbjection,'ycur Honor, that is
) 12 not in evidence and I ha?érto object. -
: 13 : THE COURT: Say it again.
14 ' MR. PATTERSON: It is not in evidence, the
15 doctor didn't do the test, it is clearly hearsay and I
16 have to object to it.
17 _ THE COURT: Sustained.
18 ‘ Q Doctor, could you just define want an NCV, EMG test
1o is?
20 MR. PATTERSON: Objection, youxr Honor.
21 THE COURT: He can define it, overruled.
22 A NCV gtands for nerve conduction velocity, EMG
23 stands for electromyography, this ig an objective
24 electrodiagnostic'tests that is perfbrmed by a doctor using a
25 computer to determine if there is any nerve damage, if so, aé
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what level that nerve damage is comihg from and how severe it
is. The NCV portion is performed by shocking a nerve and

measuring how quickly and forcefully that shock is G

A transmitted down the nerve. The EMG portion is performed by

“

gticking a neeﬁle iﬁfo a muscle and recording the elecﬁ??cal
activity of a muscle. The nerve system functions by :
transmitting electrical impulses for sample,
MR. PATTERSON: To ke for example--
THE COURT: That is enough, that iz £ine next.
o] Can you explain what computerized range of moﬁion
testing is7 |
A Certainly, Range of motion tésting is basicaliy an
evaluatioh to determine how far a certain part of the quy
can go in various directions. This can be done either by'an
examiner, or it can be done using a computer. Computerized
range of motion testing is performed by absolutely sitting
down in a chair that isg attached with wires to a computer
that moves in different directions, and the computer measureé
how far. For example, you can bend your head to the side,

lateral flexion.

Q And are those results recorded?
A They are,
o] And baged on the computerized range of motion

testing that Dr. Pirneni performed what did they reveal?

MR. PATTERSON: Objection.
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Dr. Haugkneeht - Plaintiff - Direct

MS. MANES: That is part of her record.

'MR. PATTERSON: Objection, your Honor, these

tests are ndﬁ‘in evidence. She got the film in
evidence, she cculd have gotten the records.

THE COURT: Hold it, that is enough. = Come
inside for a minute. _;?  | |

~

(Whereupon, a discussibﬁ'is held in the robing

Y

roém off the record.) Lo
THE COURT: Next questigﬁ, Miss Manes,
MS. MANES: Yes, your HSﬁor. .
Q Now, doctor, you mentioned you also reviewed MRI
reports?
A Yes, I did.
Q Did you have an opportunity at a further date to
review the actual MRI films?
A Yes, I did.
| MS, MANES:; If I may, your Honor?
THE COURT: You may. We have a shadow box.
MS. MANES: Yes.
THE COURT: Mr. Patterson, if you wish you can
step over.
MR. PATTERSON: Thank yéu, your Honof. Also,
note my continuing objection to these medical films in
evidence,

THE CQURT: It has been noted on the record.

Nanette Dottin, SCR
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1 THE OFFICER: Counsel, we are referring to

2 ' Plaintiff's Exhibit 3°?

3 MS. MANES: Yes.

4 Q Now, doctor, could you describe what MRIs are?

5 A Sure. MRI- stand for magnetic resonance imaging,

6 it's a radiological technology that has been around for about

7 30 years, it uses strong magnetic fields and computers to

8 image the goft tissgsue sgtructure in the hqman body such as the

9 bfain, the spinal cord, the nerve~roots,:;he disc, éhe

10 1igament, and the tendons, and the musclés, It is different
11 than conventiocnal radiology in that it dqésn‘t show

12 mineralized tissue such as bone. Clearly;'x—rays show bones,
13 MRI shows the soft tissue very well. Aﬁditionaily, |

14 traditional x-rays really are only effective going front to
15 back and side to side, whereas an MRI can give different
16 slices of a portion of the body in different directions. So
17 a doctor can pick a point in the body such as a disc and look
18 at it side to side, top to bottom, fronﬁ to~back. So MRIs

19 are basically tools that a doctor uses that allow them to get

20 a three dimensional picture of a specific portion of the
21 ||, human bedy.
22 Q Now have you yourself, doctor, undergone training
23 in interpreting MRI films?
24 A Yes. MRIs are something that I use in my office
25 everyday, it was part of my residency training program, it

Nanette Dottin, SCR
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was.part of my board certification. I've read thousands

MRIs in my career,

Q And, doctor, ifi you will, can we now-- can you
discuss the MRI films taken of Miss Stiven?
A Cextainly. Ydﬁi Honor, may I step down?

'THE COURT: -You may step down.

(Witness éteps down. )

18

of -

THE WITNESS: Your Honor, there are six pages,

how should I rxefer to them?

THE COURT:: Are there letters or numbers at

the bottom?

MS. MANES: They haven'‘t been marked as vyet,

shall we do that? Maybe we can use 3A, B, C, D, would

that help you, doctor?

THE WITNESS: It will help the Court to make it

clear.

THE OFFICER: Put them all in as Exhipit 37

THE COURT: Let's mark them each separately,

there are six of them, so we will do A through F.
(Exhibits g0 marked.)

THE OFFICER: That is 3A.

Q 3A is what is known as sagittal MRI of the cervical

Stiven, a date of birth, - and date of the study,

October 30 of 2000. In order to understand what we are

Nanette Dottin, S8SCR
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1 looking at, the MRI, I brought a smail model of the human

2 | spinal column and I need to dgscribe some of ﬁhe anatomy 8O

3 | we can understand what we are looking at. Basically the

4 . human spinal column is made up of separate bones known as the

5 vertebra, they stack up on top of each other, in between iz a

6 piece of goft cartilage known as a disc, and the cervical

7 spine, the neck. There are geven vertebra, and the

8 lumbosacral spine or lower back. There are five vertebra,

9 the discs are numbered according to their position between
10 the bones. So the C5-6 disc is in the base of the neck just
11 above whexe it connects to the shoulderS} the L5 81 disc 1is
12 in the lowexr back just above the buttocks. Within the human
13 spinal column there are a number ofvoptiona, in the center
14 running from top to bottom is the spinal canal, and the
15 spinal cord begins at the base of the brain and runs down to
16 the lower back. On each level adjacent to the disc is what
17 is known as the neurofo;amen, and the nerve roots exit the'
18 'neuroforamen on both its sides, and the neck and the nerve
18 roots go down tc the arm and hand and the lower back, the
20 nerve roots go down into the legs and feet.

21 ° This would be looking straight on at the

22 spine. This would be the front. This would be the back.

23 This wcgld be the right side. Thisg would be the left side.
24 If you can imagine now we are going to turn the spine 90
25 degreeg, and we are going to cut it long ward and loock at
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each one of those slices, that is what we are seeing on the‘
MRI. So this is the top, this is the bottom, this is the
front, this is the back.  Up hére is the base 6f the brain
and the brain system. This dark strip going down is the
esophagus., Each one of these square structures, the white
squares, is the front portion of the vertebral body, and each
one of these oblong shapes within the squares is the disc
itself,

This gray strip going down is the spinal cofd,
and the spinai canal, and coming out at each level are the
nerve rooté in the neuroforamen. When we look at this
cervical spine what we sgee is that at certain levels there
are abnormalities of the disc. If you were to draw a line
between the edge of the bone and you look right through, see,
there is something sticking out from between that bone, and
what that is is a disc herniation at C6, C5-Cs, right at the
tip of my pen. If you look at the spinal cord itself, you
can see that it is being slightly dented by that disc
herniation at C5-6. So this disc material slipped out of the
space and is pressing on the spinal cord. At the level above
it, C4-5, and the level above that C3-4 as well as the level.
below it, C6-7, there is a disc bulge which is different than
a disc herniation. These discs are kept in place by a series
of tough connective fibrous tissue known as ligament. If

that ligament is stretched that piece of jelly-like substance
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will push out against it and that is a disc bulge. If that
1igament is tornm, soﬁe of that jelly will leak out of place’
and that is what is known as a disc herniétion. If you go
down a littlé;bit lower you will ége these are also sagittal
imagines, théy are different magn;ﬁic fields. If you see all
of this white bright gignal surré&ﬁding the spinal coxd and
the nerve roots, they represents éerebral gpinal fluid, CSF,
this is the gluid that surrounds the spinal cord, and the ’
nexve root séﬁﬁlies nutrition and support to the nervous
system. Dowﬁiﬁere at the level of most notably C5-6 but as
well as at th§§1evel above C4-5, this cerebrospinal fiﬁid is
being compreséed and displaced, it is being moved outsit of
itg normal position by these digce which have slipped
backwards at Ca-5, the bulge at C5-6, the herniation.

Looking now at 3B, this ig the nec¢k in an
axial view, so now if you imagine that a person is'lying flat
on the table, this is the back, this is the front, so here is
the top, here is the bottom, here is the left, here is the
right, this circular area right here is the cerebxal body.
This heart shape structure behind it is the spinal cord,
within the spinal canal surrounded by that CSF coming this
way, and this way by‘the transverse processes, and coming
backwards is the lamina process.  So, if you take a spine and
imagine salami and slice it the short way and look at each

slice, this is what we are seeing, when you come down to this
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1 level over here at C5-§, you see that therxe is something that
2 is.excending from behind the vgrtebral body into the spinali
3 - canal and that is that disc herniation at Cs-siright there.

4 . Something is pressing out from behind the vertebra and

5 ﬂ pressing on the spinal coxrd. If you 160k up high at the

6 level of C2-3,byou see how there is a ;ice even Bymmetric rim
v7 of white surrounding the spihal cord aﬁa surrounding the

8 nerve roots, down here something is squashing the spinal cord
9 ‘and is pushing all of that normal spinal fluid out of the

10 way . | |

11 Q Doctor, could you just circle the area on the MRI
12 please? | |

13 A . My pen won't write, if you give me a sticky or

14 something else (indicating), right over here, this cixcular
15 - portion, is this vertebral body., This heart shape structure
16  behind it is the spinal cord with the CSF, something is

17 eﬁtending from within this vertebral body into the spinal

18 canal and that something is the disc which has pushed

19 backward and is pressing on the spinal cord.

20 ' Q Doctor, if-- if you can just tﬁrn back to 32, and
2l if I can ask you to put a sticky on the imagine that shows
22 the disc herniation please--
23 A Sure, but I am unprepared with the sticky.
24 MS. MANES: I have another sticky makeshift, it
25 will be okay.
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A Okay., {(Indicating), I'm-- and this shows the four
diécs looking at 2A. This shows the four;h disc inside the

neck that are abnormal over here, disc bulge at C3-4, over

here disc bulge at C4-5, over here becomes herniation. Here

ig C5-6 dent on the spinal cord and this Bhlge C6-7 and seen
on here, and CS-6 disc causing a dent on tﬂé spinal cord and
displaying the spinal fluid (Indicating), and those are the
positive findings on the neck MRI or the cervical spine.

3D is the similar study but this is the lumbar
sacral spinal of the lower back. Once again‘it.has the
patient's name, her date of birth, as well the date of this
study, November 6 of 2000. It haé a aimiiar appearance as
the other one except for the bones, and the discs are much
longer that is because the lower back it is 2 larger portion
of the spine because it has to support more weight and more
stress.

. Each one of these square ghapes is the
vertebral body. Each one of thege oval shpe is the disec.
This is actually the tail bone on the bottom. So.this is the
bottom, here the top is, the front, here's the back. If you
look at the disc at the level of L5 S1, which is the lowest
level in the back, the L2-5, you see that some of that disc
material is pushing out beyond the margin of the vertebral
body and that is what is known as a disc bulge. and, if you

look at it down here, in them T2 where the imagine you see
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that it is causing a slight indentation on the fecal sac, it

is pushing away the spinal fluid that is normally behind the

‘disc supporting the nerve roqté in the spinal cord.

Q Now, doctor, based upon the presenting complaints
Migs égiven made to you ig there any correlation between
thoseléomplaints and thesé?MRI finding?
MR. PATTERSON: Objection, your Honor.
THE COURT:vaerruled. You may answer.
A I believe thatgghey are the ¢linical gymptoms that

e

she had, the radiating pain, the numbness and the weakness,

o

are the common findings wéﬁh slip dise, disc bulge, and dise

herniation.

Q If I may I have some stickies, if‘you can mark on
3C the pertinent cuts that show the condition. (Indicating)
ig?

A That does it for the MRI films.

Q Now, doctdr, are MRI considered an objective test?

A These arxre objective, that is to say they are not
dependent on what a person situations or does, it is a black
and white picture, a pergon cannot influence the outcome of
this picture.

(Witness resumes the stand.)

Q Docter, is a disc herniation a normal finding in a

healthy person?

A It is not, it is possible for a person to have a
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the disc herniation or moxe possiple for a person to have a

diéc bulge as a normal part of the aging process, it is not a

normal finding.

Q H!And if a patient had undergone MRI tegting prior to
a physici;n exXamining him or her would you ccnsider the
report of'that'physician to be compléte without reviewing the
resglts of those MRI? |

MR. PATTERSON: Objection.
THE COURT: I'm not sure I understand that
question, rephrase it please.

Q Doctor, in perxforming a full and complete
examination on a patient would it be helpful for a éoctor to
know that they had undergone MRI testing?

A ‘I believe it wouldAbe yes.

Q And if in fact a doctor, did not review MRI testing
that had been done on a patient pricr to their examining him

would you consider that report to -be kased on a”proper

foundation?
MR, PATTERSON: Objection.
TEE COUﬁT: Sustained.
Q I=s an MRI an important tool diagnostically speaking

in evaluating a person's injury?
A I believe it is an MRI.
MR. PATTERSON: Objection, I believe he

answered the guestion, your Honor.
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THE COURT: Sustained.
Q And% doctor, will you explain why you feelighat it

is an important part of a full evaluation?

A The MRI prov1des objective information abo%t
structure or’ anatomy so a doctor that is treat*ng a éatlent
who uses an MRI can determine whether or not there is
anything anatomlcally going on such as a disc herniation,
such as an infectious collection or such as a neoplasms
tumor, an MRI i= crucial to a doctor in teims-oﬁ determining-
what is wrong with that person and in texms of determinlng
what the cause and treatment of that problem is.

0 Now, doctor, turning to your examination on
December 17, 2004, did you conduct a physical examination?

A ‘I did.

Q And could you please discuss your physical
examination?

| A_ Certainly. I performed a detailed physical
examination as well as a neurologic examination with special
attention to the neck and back, arms and legs because this is
where the patient was having complaints., Specifically my
findings on the physical exam revealed a five minus egquation
on the biceps of both sides. The biceps is the muscle up -
here (Indicating), pardon me, that bends the elbow. Motor
gtrength is rated on a scale of zero to five with zero being

paralysis, and five being full strength, five minus would be

Nanette Dottin, SCR




JUN,

f. LUVD

10

11

- 12

13
14
15
16
17
13
19
20
21
22
23
24

25

Y IUAM ALLSIALE [NSUKANCE _ NO. 458  P. 28
o 27
Dr. Hausknecht - Plaintiff - Direct

one. grade below the full strength, So che, Miés Stiven, was,
far from paralyzed in her harm but certainly did not have
"full motor in the biceps musciés. The patient‘demonstrated a
five minus weakness of the intrinsic muscles of the
right-hand. .Intrinsic muscles of.the»hand are those that
allow you to make a figt and spread your fingers apart
likewise in her right-hand., She had;iost one grade of power.
The patient demonstrated five minus @éakness of both hip
flexors. The hip flexors are the muscles in the thigh that
bring the knee up to the chest. 80 in both of her legs she
that had lost strength.

Q Now turning to the motor examination how do you
perform that?

A Traditionally motor testing is performed by the
resistance technique, so if a patient is asked to perform a
certain maneuver such as squeeze my hand as tight as you.can,
this is done repeatedly to get a consistent response and then
it i1s graded based upon published standardized tables.

Q Now you found that her reflexes were symmetrical
depressed what was the clinical significance of this findiné?

A The reflex examination is performed by tapping a
tendon with a reflex hammexr which causes a reflex contraction
or tightening of the muscle and movement: of the joint, In
Miss Stiven's case both of her knees and both of her ankle

reflexes were depressed, that is to say the reaction after
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t;pping with a hammer was diminished, and the clinical
significance of this finding is that it's an indication of =2
pinched.nerve in the lowerxr baék. On sensory examination
there were no abnormal findings. She was able to properly
feel, and I've different touches in her arms and legs. The

mechanical examination yevealed cervical and lumbar

. paravertebral muscular spasm so wheh I felt the muscles in

her neck and back thexe was with é reflex tightening of those
muscles. The Spurling maneuver was positive biiaterally.

Once again the Spurling maneuver 3is perfaimed by compressing
the neck down, side ways, and backwardé-;fThe seated straight

leg raising test was positive bilaterally’at 50 degrees. 5o

a8 I raised her leg upwards at 50 degrees, she began

experiencing that shooting pain with the numbness and that is
a positive test.

Q Doctor, let me just stop you right there, you have
now.described three tests, three mechanical tests that you |
perfoxrmed, looking back to Dr. Pirneni's initial examination,
which you have already discussed, comparing that examination
with yours what conclusions did you have?

A The exam waé similar to Dr, Pirmeni's exam, she had
shown some slight improvement in the straight leg raising
test whereas initially Dr. Pirneni found the straight leg
raiging test positive at 45 degrees. I found it pogitive at

50 degrees, so it was not significantly different but
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1 slightly improved.
2 . Q I am sorry to-interrupt, can you continue? ‘
3 A Certainly. R;ﬁge of'motion was tested both
4 ~actively and passively_;;ing an arthrodial protractor. An :
5 - arthrodial protractor, ;;ich is known-as a gonameter, is :
6 basically two rulers thé% are connected in the center with a
7 hinge, and there is a scale in between that measﬁres angles,
8 go with this tool a doctor can measure, for example, how far
9 a person can bend their head to the gide or turm it from side
10 to side, or bend it forwards or backwards. The range of
11 motion can be tésted either actively or passively. In this
12 case, I did it both ways, active range of motion depends on
13 the activity of the person. So, for example, if I say to a
14 person bend forward at your waist as far as you can gb it
15 depends on the effort and the activity of the person.
16 Pagsive range of motion ip performed manually by the
17 examingr. If I now take somebody at the waist, put my hands
18 on their back and push them forward until there is a
19 mechanical obstruction it won't go any further, that ig
20 passive range of motion. In this case, both the active and
21 passgive range of motion was the same., When I asked her to
22 bend at the waist, and then when I forcibly bent her at the
23 waist, there was no difference between the angles measured.
24 In this case, the patient demonstrated a 25 percent lgss of
25 lateral flexion in the cexvical spine on both sides, Lateral
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flexion is the ability to bend your head side ways and touch

yoﬁr ear to your shoulder. In this case, she had lost 25

percent of movement in both direction.

Q Would you consider that a gignificant loss of
movement in lateral flexion? |

A In wy opinion this is a clinically significant loss
of movement. Any activity that requires you moving your head
from si@e to side, using a computer, driving abé;r is going
to be‘i%éaired, that is to say a person is'not éﬁing to be
able to'do that as well if they don't have the %ﬁil motion in
their neck, if they try to do it, they are gbing;to '
experience pain and discomfort. The patient also
deménstrated a 33 percent loss of forward flexion in the
lumbar spine. So normally a person should be able to bend at
the waist to about 90 degresg. In this case, she could onlty
get to about 60, she had loss that final third of movement,
33 percent loss of moticn.

Q And again; doctor, would you conside; that a
significant logs of motién in the lumbar Spine?.

A I do consider this to be clinically significant.

The ability to flex at the waist is important for lifting,

bending, such as cleaning the bathtub, emptying the dish

washer, these types of activities are going to be impaired by
the inability to move fully in the lower back,

Q Does that conclude your discusgsion of your physical
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exam, doctor?
A These were the pertiﬁegt positive findings, the

loss of strength in the armsianﬁﬁlegs, loss of reflexes in

~the lags, spaam, tendérness, and- loss of mobility in the neck

and back as well as the positivpﬁSpurling maneuvey, and

positive stxaight leg raising test.

Q- Wére these all objective test findings as opposed

to subjective complaints?

A Tﬁése were objective. This ig what I found when T
examined he?ﬁnot what she was saying or doing. |
0 Aﬁd, doctor, did you come to a. diagnosis with

respect to éhis patient?

A I did.

Q And could you tell us what your diagnosis was?

A My diagnosis was--

MR, PATTERSON: Note my objection, your Honor,
he.is talking about in the future, your Honor.

THE COURT: He is talking about as December!'04-
what is your diagnosis as of December!04?

a On December 17 of 2004, my diagnosis was a cervical
derangement with C5-6 digc herniation comprezging the spinal
cord, C3-4, (C4-5, and C6-7 disc bulge with associated
cervical radiculopathy. Cervical-derangemeht ig basically an
abnormal fuﬁction of the spine, radiculopathy is a pinched

nerve, as well as a lumbosacral derangement with I4-5 and
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L5-51 dise bulgel
0. Now, doctor, did there come a time that you
reexamined Migg Stiven? |

A Yés. L

Q And when wasg that? uh

A That Qas oﬁ December 13 of 200s.

Q And what wera hef complaints at that visgit?

THE COURT: Let's save someéime, wexe there an&
differences between the two examinations?

THE WITNESS: For the most part the exams weré
similar, there were some slight changes but not
¢linically significant.

THE COURT: Tell us about the slight changes.

A The patient had developed some further weakness
there in her arms. At thig point, it was graded at four
plus, it would be two grades below the full strength. TIn her
lowef back she had some better movement whereag the year |
before I found that 33 percent loss of mbbiiity when I saw
her December of '0S. There was a 25 percent of loss of
mobility likewise in the neck, whereas in Décembef ‘04, there
was a 25 percent loss of mobility, in Decembex'05, there is a
20 percent loss of mobility, 8o there was a 8light
improvement over that year time period.

Q and, doctor,‘would you consider a 25 percent loss

of mobility in the neck, I am sorry, in the back a
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,motion of the back?

p-Y It does.

Q What ébout the same question with regard to your
findings of 20 percéni loss of range of motion in the neck?

A Likewise I find it to be clinically significant. .
It is not uncommon for a person to have a good day or bad day
depending on the lé%el of spasm changes in the weather level
of activity, type o%.activity, overall her exam was not
significantly changéd, she still had loss of movement in the
neck and back,

Q Now having reviewed her records from the Franklin
General Hospital and from Valley Physical Medicine and in
conjunction with your two examinations'and your findings, do
you see any significant improvement in the plaintiffig |
condition between the day of the accident and the date of
your 1ast examination, doctor?

' MR. PATTERSON: Objection,
THE COURT: Overruled. You may answer.

A No, In my opinion gshe was clinically stable, that
is to say she hadn't gotten any better, she had not gotten
any worse, |

Q And having reviewed the kindsg of Lreatment she
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received at Valley Physical Medicine over the course of five
monthé can you define the term "maximum medical improvement®?

A | Maximum medicai improvemant would refer to the
pf;cess whereby a pexson respends t§ a certain treatment.
Oqée that person reaches a plateau, that is to say they are
n$§ getting any better or getting any worse from that
treatment, they have reached MMI, maximum medical
improvement, that is to say that treatment is not going to
provide any further benefit to the patient.

Q So would you:consider more of the sgame type of
treatmant that she received at Valley Physical Medicine to
have éssisted her?

A - No. &he had received five or six months of therapy
including physical therapy, chiropractic acupuncture, she had
had a partial response to that treatment but beyond that |
six-month period it is unlikely that any further treatment of
that nature was going to help her,

Q In medical parlance what is the difference between
acute and chronic?

A Acute and chronic refer to the duration of a
condition or the symptoms. So typically acute would refer to
days or weeks whereas chronic would refer to months or years.

Q At the point in time when Miss Stiven stopped
treating actively would you consider her condition acute ox

chronic?
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I would consider it chronic.

And at the time you examined her would it still be

Yes, it would.

Now, doctor, I want you tc assume there has been

testimony in this case that the plaintiff was stopped at a

red light in a Toyota Forerunner weighing 8500 pounds, and

that her vehicle was struck in the rear, that the impact was

heavy enough to move her vehicle seven to eight feet forward,

and that her vehicle sustained $2,700.00 in property damage

to the rear bumper trunk and interior trunk; now, based on

the history of the accident the plaintiff's prior medical

history, your review of her medical records from the

accident, YOur review of her MRI films, and your two

examinations of the plaintiff do you have an opinion with a

reasonable degree of medical certainty as to whether the

injuries that you diagnosed were causally related to the

motor vehicle accident of October 13, 20007

MR. PATTERSON: Note my objection, your Honor.
THE COURT: Overruled, ybu may answexr.
I do have an opinion.
And could you state that opinion?
MR. PATTERSON: Note my objection again.
THE COURT: Overruled, you may answer.

In my opinion, the patilient's injuries, those disc
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1 bulges and herniations were caused by that rear end
2 ccilision. Thé forces that come to beaxr on the spine, the
3 | biomechanical forcés of flexion, extension, and rotation that
4 .are sustained in a car accident are great enough to tear and
S stretch those ligaments that keep the disc in plaqe, and when
6 that happens thé disc bulges out oxr herniates as what
7 happened in this case. .
B 8 0 Now, doctor, do yoé%ﬁave an opinion with a
- 9 reasonable degree of medicaliéértainty as to whether the
10 injuries you diagnosed to her-neck and back constitute a
11 gignificant limitation of use;of a body function or system?
12 MR. PATTERSON;;the my objecticn.
13 - THE COURT: Overruled, you may answer.
14 A 1 do. .
15 Q And can you please explain your opinion?
16 A The neck and back are body systems; her neck and
17 back will never functioﬁ properly again. They will never be
18 noxmal. They will never be 100 percent. Once a disc¢ sglips
is - out of place it can never go back into its normal healthy
20 gtate. Ogce a nerxve is damaged that nerve damage is
21 irreversible, it is permanent, She can use hsr neck and back,
22 she cannot use it as well as she could before the accident.
23 Anything that requires full strength in the arms, full
24 gtrength in the legs, full movement of the neck and back is

25 going to be impaired. That is not to say she can't sit, or -
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she ¢an't drive, she just can?t do it as well, if she does it
she ié-going to experience discomfort and pain.

Q and, doctor, do you have an opini&n with a
reasonable degree of medical certainty as to whether the
injuries you diagnosed in Miss Stiven's neck and back
congtitute a permanent conseqguential limitation of use of a .
body organ or member?

A I do.

Q And could you please state your opinion?

MR, PATTERSON: Note my objection.

THE COURT: Overruled. You may answer.

A Once again, the neck and back afe body organs, they

are part of the neurclogic and muscular skeletal sgystems,

these parts of her body have been irreversibly damaged.

Q And what is your prognosis on this patient, doctof?

A The prognosis refers to what can be expected in the
future, in this case, she can expect more of the same. She
is goiﬁg to have good days, she is going to have bad days,
that ig typical, she is always going to have loss of motion,
loss of strength, loss of mobility, and spasm in her neck and
back. | | A

M§S., MANES: Thank you, your Honor, I have
nothing further.
| THE COURT: I may inguire, Mr. Patterson,

CROSS~EXAMINATION
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_BY MR. PATTERSON:

Q Doctor, very simply, you are saying that this
patient is going to have a loss of strength, and loss of

A Corréét. :

Q Well,'I have got a question, did you ever ask hexr

what she did before the accident? Did you ever ask about her

being a nurse?

A Sure,

Q Did you ever ask her about lifting patients?

A Yes, ” -

Q That is all strenuous jobs?

A Sure.

Q As a matter of fact, she did two jobs?

A Correct,

Q It is your testimony she will never do those jobs

the same way after the accident because of the injuries in
this acecident?

A That is correct.

Q Well, doctor, are you-- hypothetically, if she
testified, hypothetically, that she did return to her jobs,
and she did them the same way, not one of her jobs but two of
the jobs the same way, doctor, would it be fair so say you
would be wrong about those limitations?

MY, MANES: Objection, he is mischaracterizing.
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THE COURT: Sustained as to the form of the

question, rephrase it.

Q Hypothetically, doctor, if I told you that in sworn

testimony she said she returned to her jobs, both jobs, six

months after the accident and did them the same way she did

har strenuous nursing job lifting patient doing things like

‘that the same way as before the accident, doctor, would that

- refute vour findings of the limitation, doctor; yes or no?

MS. MANES: Objection, your Honor.
THR COURT: Overruled.

Q Would that would it not?

‘A I didn't .say she can't 1ift, I said if she 1lifts
she will have pain. Moreover it is my understanding she
essentially administers medication now. Her job is not
physically demanding like it was before the accident.

Q Doctor, would it be fair to say that if she said
she lifted patients before the accident, and she returned to
the joB the same way that she would be lifting patients after
the accident; would that be fair to say, doctor? |

MS. MANES: Objection.
THE COURT: Overruled.

A I don't know if it would be fair to gay, you have
to ask hexr. She can lift, she éannot do it as well as she did
before.

Q Doctor, you talk about objective findings, doctor,

Nanette Dottin, SCR
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now rénge of .motion are subjective findings, doctor; isn‘t it
rue?
| A Not true.
Q Isn't it true that the person who is actually doing
the movement; right, doctoxr?
A No, obviously you weren't paying attention to my

tegtimony.

THE CQURT: Doctor, that is an uncalled for

statement, answexr the gquestion if you éan.

A No,.

Q You are saying you move them and you make the
finding; right, doctor?

A In part active and passive.

Q But between you and her, doctor, if there a
subjective component as to her physical movement and your

interpretation of that; isn’'t that true, doctor?

A No,
Q No?
"A No.
Q Doctor, it is only you and her, you and her, her

making the movement and you interpreting the movement, is
there no other aspect of that, doctor?

A I don't understand the question.

6] There is only two pecple there, are you making the

movement, and are you interpreting the movement, and her
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making the movement, doctoxr? There is nobody else in this
piéture; right?

A Correct. -

Q And your findings could be influenced by various
things; isn't that right, rotor?

A It is'an objecti&e measurement guess, a gonameter.

Q What you are saying, doctox, is that, if you had
the same patient and a year later you did the same movement,
you would have the same findings; isn't that true?

A No, it depends on their clinical status the day
that I see them, if they are having a good day or bad day
like happened in thig ¢ase. There might be a slight
difference in the range of motion.

Q Doctor, so it is fair to say, if it is a good day,
maybe you had her on the bad day, maybe the rest of the time
she is fine?

A It wouldn't be fair to say because the record
clearly shows many other doctors on multipié dates had
similar findings.

Q ' Doctor, wculdn't it 'be fair to say she wouldn't get
anymore treatment in four and a half years after this
accident, there weren't many doctors with the findings, you
are the only doctor who saw this, doctor,'I guesas five years
since this accident; isn't that true, doctor?: |

A As far as I know yes.
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Q And would it be fair to say, if a person had
prdblems, limitation, loss of use that they would continue to

get variousd treatment on occasion, maybe they won't

_continucusly treat in five years, doctor, won't it be fair to

say this, a person who has significant loss of use and pain'
and limitation ?roblems wouldn't they go to a doctor or
chiropractor for treatment would that be fair to say, doctor?

A No, not necessarily. |

Q And, doctor, with regard to the objective finding,
the MRI is an objective test, doctor; isn't that true?

A True. |

O  So, if I look at this film I could say that this is
a finding, doctor; isn't that true?

A T'm not sure I understand the question.

Q Doctor, this is an objective test, that means if I
look at this £ilm, right, that I should see the same thing
you see; is that correct, doctor?

A If you are adegquately trained.

Q Right. But doctor, with xegaxd to the subjective
component, isn't it true that, if I show this film to 10
different radiologists, some of them are going to say it is a
herniation, some are going to say bulge, some are going to
determine it is different, some are going to say there is
nothing wrong? |

A Not true.
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Q It is not; true? |
A Not true.
Q You are sayingAallv-'
A In my opinion, all radiologists that look at this

will have the smame findings that I have.

0 And none of them-- well, doctor, would it be fair

to say that there is a loss of signal? Do you know what a

loss of signal ig when reviewing an MRI film?

A Sure.

Q Doctor, would a loss of signal show that there is

in essence a drying cut of the disc; isn't that correct,

doctoxr?

A Yes.

Q And a drying out of the disc is a degenerative
symptom?

A No, it can occur from trauma or degeneration.

Q Doctor, it could come from either, right?

A. Correct.

Q Doctor, are you aware of a loss of signal at her

cervical spine at ¢5-C6; did you find that, doctor?
A No.
Q You didn't find that at all?
A No.
Q With regard to the MRI films the doctor reviewing

the film didn't he find that? Did you review your record?
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Sure.

Doctor, are you aware that they made that finding?

He asked me to read the report of the radioclogist.

(O A © B

Are you aware that the doctor that read these films

found a different finding from you?
A He found the same finding.
0 He didn't find a loss of signal at C5-C6, doctor,
could you chec#é
A You ;éht me to read the report?
Q If yﬁ& can look at it.
MS. MANES: Your Eonor, is it in evidence? Are
you asking it to be put in evidence?
THE COURT: He wantg the doctor to look at the
film, look at the film.
Q Doctor, C5-C6, there is a mild disc space
narrowing; is that true?
MS. MANES: The doctor, he is reading from
méterial that is not evidence.
THE COURT: Put the report down, Mr, Patterson,
and ask your question.
Q  Doctor, did the doctor who reviewed the film find
disc¢ space narrowing at the locaﬁion of C5-67? |
A Yes.
MR. PATTERSON: That is all I am azking.

THE COURT: Don't answer that question,

Nanette Dottin, SCR
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Q Doctor, did the doctox who reviewed the film--

THE COURT; You can't ask about that gdoctor's ~
report unless -it ig in evidence and you know it is not
in evidence. |

MR. PATTERSON: All right, your Honor, I have
nothing further with regard to that line of questioning.
Q Doctor, with regard to youxy, previocus findings,

doctor, are you aware that there was a patient who came to
see you in 2003, I am not going to use the name, doctor, but
did you exam that patient hypothetically‘as Jane Doe, did you
examine her in 2003 on behalf of defendant and found in
essence that there was nothing wrong with her, and she had no
limitation, and then examine hexr again as a plaintiff{ a year
later, and found that she was partially disabled, and she did

have limitations; are you aware of that patient, doctor? We

.will call her Jane Doe since I don't want to go into your

patients? Are you aware that that occurred?
MS. MANES: Note my cobjection.
THE CQURT: Overruled. You may answex that
question.

A I can't answer that yea or no, I see thouéands of
patients a year, some get better, some get worse, Bomé stay
the same.

Q Doctor, I have a redacted xeport, I éccually have

your report, and a copy of your redacted report for this
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patient I would like to give you.

THE COURT: We will mark them Defendant's A for
1D, Defendant's A ahd B."The originél féport is A, the
redacted report is B.

MR. PATTERSON: And I guess C and D, your,
ﬁonor, I have two others, two different examinations,
and two different reports. |

(Bxhibits so marked.)

MS. MANES: Your .Honor, may I have an
opportunity to loek at this report?

"THE COURT: Let's take 10 minuﬁes everybody,
when we come back we will work until about 10 to 1, 5 to
1 and then break for lunch. Everybody take 10 minutes,
please don't discuss the case. boctor, you can step
down, don't talk to anybody &bout your testimony.

THE OFFICER: Okay jurors.

(Whereupon, the jury exits the courtroom.)

(Witness steps down.)

(At this time, a brief recegs is taken.)

THE OFFICER: Jury entering.

THE CLERK: Come to order, case on trial, jury
is all present.

THE COURT: Please be seated, you may inquire,
Mrﬂ Patterson, |

CROSS-EXAMINATION (CONTINUES)
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BY MR. PATTERSON:
‘ Q Doctor, did you create a réport with regard to this
case? |
A This case, yes.
Q And, doctoxr, on tpe top of the report is the
letterhead of,yéur businesé%
A - Yes,  ;
Q And what does ié%%%y, Complete Medical Care?
A Complete Care, Céﬁplete Medical Care Service of New
York, PC.
Q On the bottom does it list three offices on the
bottom of the first page?
A It does,
Q And, doctor, is there a second page with the name

of the patient, and the date, and the third page with the
name of the patient, and the date, and a fourth page with the‘
name of the patient, and the date, on the bottom your
gignature, and a square with regard it to?

A Affirmation.

Q And'fhese are your reports, doctor? You do work
for both plaintiff and defendant; is that correct?

A Correct.

Q And when you do work for a plaintiff would it be
fair to say you are treating the person or examining the

person and you could write a narrative report; is that fair
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to say, doctor?
A Sure.
Q éln this cage you wrote a narfative'report-~
A ;Correct :
Q :iwhen you wrote the office; is that correct?
A Correct.
Q And is it fair to say in the regular course of your

business when you treat a patient you create a similar report
to this; is that correct?

A Yes,

Q And is it your business to keep these reports in
the regular course of business?

A Yes.
0 Is this report that you prepared for plaintiff

Marie Stiven created in and kept in the regular course of

businegs?
A Yes.
Q And, doctor, with regard to the report that I

showed you, I showed you a report, we will call this person
Jane Doe, this isgs a report similar to this gimilar to the one
you ¢reated in this case, doctor, with your letterhead; is

that correct?

MS. MANES: Objection, I don't think he was
shown the report, I think we broke when we were

labelling.
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THE COURT: Show him the report.

MS. MANES: Okay{

MR.-PATTERSON: Okay{ I will show you wvhat is -
marked as EXhlblt A and B.

MR, MANES Are we going to use the redacted°

MR. PATTERSON: They are A and B.

THE COURT: They are not in evidence.
Q Doctor--

A Qkay.

Q And, doctor, with regard‘td the report that I
showed you, doctor, is it also your letterhead, Complete Care
Complete Medical Services, the 1etterhead,'and the stationér&
of your business similar to this repoxrt?

A It is.

Q At the bottom there are three offices?

A Correct.

Q Small letters, and I believe there's the name and
dates on pagé two and page three; is that correct, doctor, of
that report?

A Yeas.

Q Aﬁd I believe the last page, Dr. Aric, A-R-I-C,
Hausknecht being duly licensed to practice medicine State of
New York, pursuant to the sub—appliéable provisions of the
CPLR affirms under the penalties of perjury the statement

contained here. are true and accurate; is that correct?

Nanette Dottin, SCR
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A Correct.
Q Doctor, would it be fair to say this rep9rt is
created by your office; would ﬁhat be fair to say, doctor?
A Loocks like my report sure.
MR. PATTERSON: And I would like to offer that
in‘evidende, your Honor.
- MR. MANES: Objection, your Honor.
MR. PATTERSON: As a business record, your
Honor.
MS. MANES: Objection, your Honor.
TEE COUﬁT: I will reserve on that. T will
make a decision on that as we go thidugh it.
Q Okay. Doctor, did you examine this patienﬁ on June
12 of 20027

A I did.

Q And, doctor, would it be fair to say with regard to
your findings, and I believe you examined this patient for an
indebendent medical evaluation accorxding to the first page;
is that correct? )

A Correct.

Q And is that correct that you found with regard to .

your mechanical evaluation that there was no tendexness,

‘doctor?
A Correct.

0 And that you found straight leg raising as .
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negative?

A Correct.

. Q And the range of motion is full and in all joints;

is that fair to say?

A Sure.

Q Doctof, ig it fairx to say at the end in your

impression you wrote "resolved soft tissue injurieg;" is that

éprrect?
A Yes.

Q And that you put down, further down, the patient is
not disabled and working on a full-time basis you wrote that,
doctor?

A Yes.

Q And, doctor, I'll show you what not marked, two

more reports, doctdr-v
MR. MANES: Can we have a reference to the
mgfking?

Q I believe there are no exhibit tabs, so, doctor,
with regard to this report, doctor, is this also y&ur
letterhead, doctor? |

MS. MANES: Your Honor, I am going to object to
showing anything unless we have some kind of marking.

THE COURT: Are these C and D?

MR. PATTERSON: Are they?

THE COURT: Are these ¢ and D?

Nanette Dottinm, SCR
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MR. PATTERSON: I dom't have exhibit tabs, can
we mark them C and D, I apologize? |
(Bxhibits so mafked.)
THE COURT: Show them to the doctor.
Q Doctor, is thié your letterhead, doctor?
A Yes, these loock like my report.

And, doctor, with regard to this report is this the
name, Jane Doe, that is the prior report that I just showed
you, doctor, the samé person?

A It seems to be.
Q Doctor, is it the same accident, the date of
accident 3-159, 19992

A It is.

Q And, doctor, is it not that this is listed as a--
is this an independent medical examination?

A Yes,

0 - And, docter, this was taken a year before, doctor:
is that correct?

A Year after.

o A year aftex okay. The independent medical
eXamination is a year 2002, doctor; isn't that correct?

A The report you just put in my hand is dated June 6,
2003. |

And that is the narrative report?

¥ Correct.
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Q And, well, doctor, do you have the 2002 report?
vA:s The one you,p;eyiously gave me?

4Q,* Okay. And, doctor, with regard to this 2003 report,

doctor, on the examination, dog¢tor, would it be’fair to say

on this report the mechanical examination you found that
there ié lumbar paraspinal tendermess and associated muscle

spasm; would that be fair to say? e
A - Yes. ;?

Q Would it be fair to say you found'seaﬁed leg raise
testing is positive bilaterally at 60 degrees?

A Yes.

Q And that there is passive 20 degree loss of forward
flexion in the lumbar spine?

A Yes.

Q And, doctor, did you find that on this case the
impregsion that you found lumbar derangement; is that
correct?

A Yes,

Q And, doctor, that you found that she's partially
disabled; is it fair to say?

A Correct.

Q And, doctor, would it be fair to say this is the
same patient, doctor?

A I believe it iz sure.

Q And, doctor, would it be fair to say that in the

Nanetteé Dottin, SCR’




JUN.

[.2006 9:71AM ALLSTATE I[NSURANCE NO. 458 P. 55

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

e 54
Dr., Hausknecht - Plaintiff - Crosa

2002 exam you found she wasn't disabled and no limitatiomn,

"and on the 2003 exam for the same person you found

limitations and that she was disabled, yes or no, doctor, is

‘that the findings of these two reports?

A Yes.
MR. PATTERSON: I would like to offer them in

evidence.

THE COURT: Again, I will reserve on it for
arguments outslde the presence of fhe jury.
MS. MANES: Thank you, your Honor.

Q Doctor, would it be fair to say that a.person can
have a limitation of leg raising on one day and be totally
fine the next day; is that fair to say, doctor?

A It is possible, sure.

Q Doctor, is it fair to say that Miss Stiven when you
examined her had limitations that day, the rest of the time
she was_fine?

A That is not fair to say, that is not what the
record indicétes, that is not what other doctors found, and
both times I saw her she had a positive test.

Q But on the two occasions that you éaw her, doctor,
they are the same.findings; is that correct?

A Correct.

Q But, doctor, with regard to prognosis would it be

fair to say, if a person could have no problems, no
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limitations, and no permanency another time is it possible
this woman could have been fins on a good day? Isn't that
trﬁe;'docﬁor, that -Marie Stiven heﬁé could be ﬁine?

A Could be. If there was g day that she could be
fine I don't know about it becausefﬁone bf the doctors that
ever saw her in treatment found her to be fine. AAperson can
certainly get better, a person could get worse like this
person, or a person would stay the same, In this case, Missf
Stiven stayed about the same.

0 And, doctor, with regard to herniated disc, doctor,

are you aware that herniated discs can in essence resolve

themselves?
A  They cannot resolve themselves.
Q Are you aware of any literature? You are aware of

the literature, doctor? Are you aware of that?

A Sure. Sure.

Q Are you aware of any cases where a herniated disc
resolved itself?

A No.

Q Doctor, I would like to show yéu some literature I
found. |

- MS. MANES: Your Honor, may we approach? May

we have a sidebar please?

THE COURT: Yes.

(Whereupon, a sidebar discussion is held off‘
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the record.) |
THE COURT: You may proceed, Mr. Pattersen,
Q | Doctor, are you aware that the medical profession

‘has one website called MedLine that is used with regard to

medical journals and medical literature; is that correct?

A That is one resource for medical journals sure.

Q Are you éware of the journal called the Journél of
the Spine? :

A No,

Q You are hot aware of it?

A I think it is a chiropractic publication, I am not’
aware of it. |
Q Doctor, I would like to show you an abstract, we
can mark it as A? |
THE COURT: B. You can show him, see if he
recognize it.
' MR. PATTERSON: Can we mark it, your Honoxr?
THE COURT: Defendant's B for identification.

Q Doctor, let me ask you this, are you awave of an

article published in the Journal of the 8pine from the

Department of Neurosurgery at Showa University School of
Medicine in Tokyo Metropolitan Ebara Hospital with Dr.
Kobayashi N. Asamoto, with regaxd to a 27 year old
spontaneous regeneration of a herniated cervical diac?

MS. MANES: Objection.
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THE COURT: Do you recognize an article by

those doctors?

THE WITNESS: I don't read Japanese, and T am
not familiar with this article.
Q Doctor, are you sayiﬁg this is not an authority,
this journal, and these doctors that found this spontaneous
regression are not an authority?

MS, MANES: Objection.

THE COURT: Sustained, don't answer the

question.

Q Doctor, I would like to mark this, are You aware of

the Journal of Neurosurgery, doctor? Are yoﬁ aware of that

journal?
A Yes.
Q Doctor, with regard to the Division of Neurological

Surgery at Barxrow Neurological Institute, St. Joseph's
Hospita; Medical Center, Phoenix, in Arizona, are you aware -
of-~

TEE COURT: No. No. No.

MS. MANES: Objection.

THE COURT: Do you recognize that journal,

doctor?
THE WITNESS: I've heard of that journal.
THE COURT:>Do You recognize that ig an

authority in the field of neurology?

Nanette Dottin, SCR
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THE WITNESS: No.
Q Well, do you know Dr. Westmark, RM, Westmark XD,

Senntag VK, doctor? Never heard of them? They are not an

authority? X
A No »
Q Doctor, what about Louisiana State University

Health Sciences Center, Department of Neurosurgery,
Shreveport, Dr. fK Reddy, Dr. s. Sathyanarayana, and Dr. A,
Nanda; are you aware of another cage?
MS. MANES; Objection.
THE COURT: Don't go into the recitation of
the case; do you recognize that publication?
A No, I don't recognize that is an authority, I don't
subscribe to the Louisiana State Medical Societies

publication.

Q Doctor, are you aware to say with a reasonable
degree of medical certainty that if-- if a patient--
| MS. MANES:; Objection, T think T know where
this is going.
THE COURT: I don't know what the question isf
let me hear the quegtion.
Q Doctoxr, with a reasonable, degree QflmediCal‘
certainty, doctor, if a patient comes to you with a herniated
disc, right, and they are asymptomatic, doctor, is that

possible?
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A It is possible sure.

Q And, doctor, if & person comes to you with a

A I don't understand the question,
Q Well,'if a4 person comes to you and they have a
herniated disc confirmed by an MRI, right--

A Understood.

Q ~-well, is it fair to say that lateern, if they are
fine, and they have no problems, they wouldn't go for another
MRI, doctor; isn't that true?

A Probably sure.

Q So, doctor, if you did send them, if these gtudies
do start sending people for MRIs when they are fine and
resolved and they have no pain and no problem, is it possible
to find out that these doctors have found that these

herniated discs are resclved?

MS. MANES: Objection.

THE COURT: Sustained, don't answer the
gquestion.
Q Is that possible, doctor?

MS. MANES: Objection.

THE COURT: No,‘no, sustained, don‘t answer

that question,

Q And, decctor--
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THE COURT: Mr. Patterson, do not refer to any
of those doctors or any of those articles,

0 Doctor, with regard to a patient neurologically, a

nerve is two parts, right, doctor?

A I don't uhderstand the question.

0 Well, a nerve is two components, there is a sensory
part so that your fingers if you touch something the nerves
tell you what you touched, You stick your finger in a fire,
and also a motor component that actually moves the fingers

for you; is that fair to say?

A In part yes.

Q Doctoxr, there are two parts?

A There are many parts to the nerve, those are two of
the'parts.

Q Doctor, would it be fair to say the nerves could be

- impaired with regard to gensation or impaired with regard to

' movement ?
A It is possible sure.
Q And, doctor, with regard to this case, iz it fair

to say with regard to the' patient, if she had tingling or

numbness would it be fair to say she in essence had an

impairment with regard to the sensation part of the nerves;

A Yes,

0 And, doctor, would it be fair to say there are
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_casés,where a person has impingemént; numbness, and tingling
yeﬁ full motor strength;‘is.thgt fair to say?
A If it is possible sure.
MR. RATTERSON: I have hothing further.
THE COURT: Anything else of the doctor?
MS. MANES: No redirect.
THE COURT: Thank you, doctor, for coming
ﬁoday, you may step down.
(Witness steps down.)
o0o
I hereby certify the foregoing to be a true and accurate

transcript of the original stenographic record in the
above proceedings.

- ; Nanette Doﬁéin
Senior Courf Reporter
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