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THE COURT: You may be seated. Let's call your next witness. Good morning, members of the jury. We're on the plaintiff's case.

MR. SANOCKI: Thank you, your Honor. Dr. Richter, please.

THE CLERK: Sir, please take the stand and remain standing. Raise your right hand. EDWIN RICHTER, called as a witness,
having been first duly sworn by the Court Clerk, was examined and testified as follows:

THE CLERK: Please state for the record your name and your business address, and spell your last name

THE WITNESS: Dr. Edwin Richter, R-I-C-H-T-E-R. 400 East 34th Street, New York, New York.

THE CLERK: Thank you.

THE COURT: Let's proceed.

MR. SANOCKI: Thank you, your Honor.

DIRECT EXAMINATION
BY MR. SANOCKI:

Q Dr. Richter, I'm going to be asking you about Dennis Alston but before I do that, I need to ask you about yourself.

Are you a physician duly licensed to practice medicine in the State of New York?
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A Yes, I am.
Q Could you tell us please in what year you were licensed?
A 1989.

Q And, Doctor, if I could get a little more personal, I suppose, and ask you about your educational background, beginning with
undergraduate school as well as the dates of graduation?

A 1 graduated from Harvard University in 1983 with honors with a degree in biology. I then went to New York University
School of Medicine, graduated in 1987. After that, I started my post graduate or residency training.

The first year was an internship at NYU Medical Center at Tisch Hospital in Bellevue Hospital with rotations in internal
medicine, neurology, neurosurgery and orthopedics.

After that internship, I did three years of residency which is the advanced training in my field which is called physical medicine
and rehabilitation, also, sometimes called physiatry or rehabilitation medicine.

The residency was done mostly at the Rusk Institute, which is the rehab institute of NYU and is the premier rehab institute in
the world, but there are also rotations in Bellevue, Tisch Hospital, the Manhattan D.A. Hospital for Joint Disease and Goldwater
Hospital.

Three years of training in my field of physical medicine and rehabilitation.

Q Now, sir, since the time that you completed your education, that includes medical school, internship and residency you told
us about, have you confined your practice to any particular area of specialization?

A Yes. To begin with, the field itself is called physical medicine and rehabilitation. That's a field that involves treating people
with disabling conditions. What I mean by disabling is, there are some illnesses or accidents that will cause a person to lose
some of the functions that a person would normally be able to have.

What we do is we try to restore function when possible. If we can, we try to make the person better. If we can't, we tried to
provide them ways of doing things in a different way, so they can be a more functional person.

Typical problems that we would treat or that I tried would include things like strokes, brain injuries, major orthopedic injuries,
amputations and other frequently either orthopedic or neurological problems that cause someone to have loss of a body part or
loss of function of a body part of multiple body parts.

Q Doctor, within your field of specialization are you familiar with a term that is known as board certification?

A Yes.

Q Could you describe or explain, rather than describe, could you explain to the ladies and gentlemen of the jury what board
certification is?

A Board certification is an additional credential above and beyond graduating from your residency and having a license. You
have to take a written examination. The first year you're eligible, the first year of your residency in my field, then if you pass
that, as I did, you then have to practice for a year. You have to be nominated by two people who are themselves board certified
to be eligible to take an oral examination. And you take that the following year.
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If you pass both of those exams and if the board approves of your credentials, you then become board certified. It's a certification
that in my field is called the American Board of Physical Medicine and Rehabilitation has certified you as an expert in your field.

Q And, Doctor, once you become board certified is there a term known as a diplomat, I suppose?

A We can call ourselves a diplomat of the board. We can refer to ourselves as a fellow of the American Academy of Physical
Medicine and Rehabilitation.

Q Now, Doctor, you told us and I don't mean to rehash what you just said, but you took the written exam, passed it; am I right?
A Yes.

Q And you took what you described as an oral exam, first of all, could you tell us, please, what do you mean by that, who's
giving these exams?

A Well, in my field, the candidates and the examiners all fly out to the May ??linic once a year and people recognized as experts
in the field, people who are academic experts, people who have publications and lectures and other credentials can be nominated
by the leaders of the board to be an examiner.

And the candidates each take three 45-minute oral exams with three different examiners.

Q Sir, could you tell us, please, when did you become board certified?

A Board certified in 1992.

Q All right. Now, since that time, that you took the exams, passed them, have you yourself participated in the board exams?
A Yes. Last year, I became one of the board examiners.

Q So now you get to ask the students or --

A Doctors.

Q -- doctors questions to see if they're going to pass or fail an exam?

A That's right.

Q Sir, could you tell us, please, up to the present time, you kind of mentioned it, but up to the present time, you were affiliated
with a hospital, are you not?

A Yes.
Q Possibly hospitals. Could you tell us which one or ones?
A T am currently and have been since I graduated from residency affiliated with NYU Medical Center. Specifically, the

Rusk Institute where my own patients are admitted and Tisch Hospital, which is the general hospital where I see patients in
consultation.
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For several years, | was also working a half day a week at Bellevue, working in a clinic, a rehabilitation medicine clinic, where we
would see in-patients and out-patients. And I would hope to train the residents and students who were also providing care there.

Q And, sir, other than your position that you just described, your affiliations rather, have you in your career had any students
at all to teach?

A Yes, I have.
Q Could you tell us about that, please?

A Well, my current academic title is clinical associate professor of rehabilitation medicine at New York University School of
Medicine. I teach on several different levels.

Now, occasionally, I teach undergraduates and I frequently teach medical students. I teach the first year students, of course,
where they go talk to the patients, and I teach the senior medical students who are doing elective time in my department, as

well as giving them lectures.

I'lectured to the residents, the doctors in training in my own program, and to the doctors in training in some of the other academic
departments around the medical center.

I also do what we call continuing medical education. Once doctors graduate from their formal training, we're obligated to keep
going back and getting more education and training.

I'm one of the people who lectures in that. I lectured both at NYU and at conferences and courses at other medical centers.
My teaching of the annual review course we give the doctors in our field come to Rusk Institute for a week to refresh their
skills. I teach course on amputee, lecture on amputation rehabilitation in that course. I also go to academic conferences where

I might present my own research work.

Q And, sir, other than all the things you told us about, have you during the course of your professional career now, have any
chance to write and publish articles in your particular field?

A Yes, I have over 40 publications in my field.

Q And, sir, when we're talking about publications in your field, what type of place did they appear?

A Most of them are in what we call scholarly journals, journals that other doctors read to learn more about the field and to stay
current, [ have published two textbook chapters and I have two other textbook chapters that have been accepted by publishers,
those would be textbooks used by doctors.

Q And lastly, sir, have you in your professional career also given lectures?

A Yes.

Q And could you just describe some of them, not all of them, obviously?

A I give quite a few lectures. I mentioned before the lecture I give on the review course on amputee rehabilitation. I lecture to
our residents on several different subjects and I've been to some International conferences where I'm an invited speaker.

Q Now --
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MR. SANOCKI: Your Honor, at this time I offer into evidence certified copy of the Bellevue Hospital Center record regarding
Dennis Alston, date of admission December 1 of 2000. Date of discharge is December 29th of 2000.

THE COURT: Counsel?

MR. VERBESEY: Without objection.

THE COURT: This is going to be Plaintiff's 7 in evidence, subject to redaction; am I correct?

MR. SANOCKI: Yes, that's correct.

(Plaintiff's Exhibit 7 was received in evidence.)

MR. SANOCKI: In addition, I would like to try to kill of couple birds with one stone, your Honor. I also offer into evidence
certified records from the Rusk Institute of Rehabilitative Medicine, date of admission 12/29 of 2000, date of discharge February
23, 2001.

THE COURT: Okay, counsel?

MR. VERBESEY: No objection.

THE COURT: Plaintiff's 8 in evidence subject to redaction.

(Plaintiff's Exhibit 8 was received in evidence.)

Q I'll set these before you. This is the Bellevue record for now and the officer has saved us a bit by rubber banding them because
I can't imagine what would happen if they fell off.

Doctor, prior to coming here today you reviewed records that -- copies of the records of the report, did you not?
A Yes, 1 did.

Q Sir, referring to what is the face sheet of the Bellevue Hospital Center record, before I read from this, actually, I should ask
you to assume a few things.

I want you to assume that Mr. Alston fell on to the tracks of a certain subway station in New York City, would you assume that?
A Yes.

Q I want you to further assume that a train came over him and he was found under the third car of that train; would you also
assume that?

A Yes.

Q Okay. And it states “principal diagnosis” and this is, of course, the face sheet during the diagnosis, it talks about “traumatic
amputation bilateral lower extremities, left distal radial fracture.”

Putting aside the left distal radial fracture, that's referring to what?
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A That's a wrist fracture.

Q So we're talking about the arm, correct?

A Yes.

Q When they talk about traumatic amputation bilateral lower extremities, generally, what's being referred to here, Doctor?

A Amputation is, of course, the removal of an extremity, so removal of a leg or part of a leg. Traumatic means it happened as
a result of an accident as opposed to being something planned out or in the operating room, like if somebody had cancer.

Q In addition, and once again, this is after he has been through the hospitalization, it talks about the amputations of his lower
limbs and states right, right side -- I'll stop after I read this. “Right knee disarticulation.”

Doctor, tell us what that is, what is that referring to?

A Well, the leg, of course, can be divided into the part above the knee and the part below the knee. And the knee is a joint,
which means it's where bones are coming together and you can have motion at that joint. The large bone of the upper leg, the
thigh bone is also called the femur, and then, at the bottom of the femur, the thigh bone, it attaches to the top of -- there are two
bones that make up the lower leg, the tibia and the fibula. Those are the support structures for the lower leg.

If the tibia and fibula are completely removed so that you no longer have a knee joint, your leg stops at the end of the thigh bone.
That's a knee disarticulation. It is similar, from a practical point of view, to what we sometimes call an above knee amputation,
but the above knee amputation usually means it's some of that femur, some of the thigh bone itself was also cut off.

So knee disarticulation, the thigh bone is still there, but nothing below it.

Q Now, this happens to be within the discharge summary, but they're talking about reason for hospitalization and significant
clinical findings. So now we're jumping back in time to when Mr. Alston was first brought there. And it says, “40-year-old
black male, mangled right foot, degloving injury right ankle, foot bone showing.”

Doctor, when they're talking about a degloving injury, what's being referred to there?

A Well, the comparison is, you can think of taking a glove off of your hand where you remove the layer of clothing and you
have your hand underneath it.

In this case, degloving means the soft tissue, the flesh, skin and muscle, blood vessel has been pulled off, like someone pulling
a glove off of a hand, and in this case there's bone sticking out.

Q Well, Doctor, as Mr. Alston is in the hospital, I just want to ask you about a few entries in this particular record. In a progress
note, looks like 12, looks like 12/4, in any event, it's an orthopedic attending and it says, “Status post struck by train,” then it
says right Grade 3 with TF fracture.”

TF is tibia fibula?

A Yes.

Q Do you know wh??a Grade 3 fracture is?
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A I'm not sure which of the systems he's referring to, but, typically, that would be an open fracture where you have bone coming
through the skin.

Q And left, it says crushed foot, I think that's -- you don't need to be a doctor to understand that?
A Sure.

Q Now, within the medical record, again, we have certain operative reports and there's a date of operation of December 1 of
2000, which is the date of this occurrence.

The preoperative diagnosis states, “Open fracture, left calcaneous, partial amputation left fourth and fifth toes, significant
degloving injury,” here it. says, “left lower extremity.”

First of all, when they're talking about “open fracture, left calcaneous,” what is that referring to?

A Refers to the heel bone with a fracture going through the skin.

Q Ifit's open, is that any indication of anything?

A Well, yeah, that means there was sufficient trauma that you have bone showing through skin in this case.

Q Okay. And in the indication it states, “The patient was brought emergently to the Bellevue Hospital emergency ward with a
traumatic amputation of the right mid shaft tibia and significant degloving injuries about the left foot and open fracture.”

Doctor, that's what we were talking about there?
A Same thing.

Q When they talk about, however, I think one of the notes talked about a degloving injury on the right, here they say the
degloving is on the left and had a traumatic amputation of the right mid shaft tibia.

Is there a difference between those?

A I think the terminology is overlapping. Certainly, when you have a traumatic amputation, you often have some degloving,
some pulling up of the flesh.

Q Now, the operative report continues on December 1 and said that “the patient was intubated prior to being seen in orthopedic
consultation.” However, the patient's wife signed a written consent and it states the case was discussed with her in a definitive
right below knee amputation with the possibility of a right above knee amputation, as well as the high likelihood of immediate

or delayed left below knee amputation was discussed with her.

Her wishes were to, of course, do all that was possible to save the left foot as the dorsal aspect for the first, second and third
toes was sensate and viable.

Doctor, what is -- what are they talking about here?

A Basically, they're talking about trying to save as much of the leg as possible. The right side, they're hoping to do a below the
knee amputation, which would involve keeping some of the lower leg intact on the left side because when they're talking about
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being intact, you're talking about being able to feel on the top of the left foot, the nerve had not been completely destroyed at
that time, to hope there was some living tissue that could be saved.

The ideal is usually to save as much living tissue as possible in the hopes that that gives the best functional outcome. Trade-off
is if the surgeons get too ambitious, if they try to save tissue that can't be saved, they have to go back and remove it later.

Q In the very next paragraph after what I had previously read, it states, “However, preoperative examination revealed full
degloving of the entire plantar and posterior aspects of the foot with separation of the fat pad from the calcaneous, as well as
separation of the fat pad from the overlying skin.”

Could you explain to us what they're talking about there, Doctor?

A When they talk about the plantar surface, they talk about the sole of the foot. So the whole sole of the foot has been removed.
When they talk about the dorsum, which is the top of the foot, but for walking, which is the bottom line, you need your dorsum,
your plantar surface, the bottom surface intact. And if it's been torn off and if the fat pad of the heel has been torn off, those are
things you can't remember. Your heel or the bottom of your foot is the one place where everybody should want foot because
you want that foot there to pad, so the bone isn't striking the floor directly.

That support surface has been ripped away, the surgeons can't fix it.

Q In this particular report we're still talking about the surgery on December 1, Doctor. It states -- I think we're on Page 3
now. That the first, second and third toes remain viable throughout the procedure. So they're talking about the left foot at that
particular time.

And it continues in the second to the last paragraph and states, “Further postoperative discussions with the patient's family
addressed our suspicions we would be unable to save the left foot on the basis of his significant loss of the major bony portions
of his hind foot despite being able to retain the Achilles insertion at this point.”

What are they talking about?

A Well, when we walk, we -- typically, we come down on our heel, and that's where the weight of the body comes down.

If you've had major damage to the bony support structure there, you're not going to have a sound foot to stand on. When you talk
about the Achilles, you're talking about your -- how your calf muscle attaches to the heel, which is called the Achilles tendon.

So it's good that tendon, that cable still attaches the muscle to the bone, but the bone itself is not solid enough to be rebuilt.

Q It continues, sir, additionally, “With the degloving injury to his fat pad, as well as the degloving from the subcutaneous tissues
of the entire dorsal aspect of his foot, it was likely that he would lose the skin coverage. Any remaining skin coverage would
likely be insensate, and thus, not applicable for ambulation.”

What are they referring to here?

A Well, you need to be able to feel your foot, the skin over your foot has to have feeling. So you're able to feel the ground so

you can detect if you have a cut or stepping on stone. So if you either don't have skin, you can't walk on a foot that doesn't have
skin covering, and if the skin is insensate, doesn't have feeling, it's going to breakdown, even if they can save it temporarily.
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Q The last sentence I'm going to read from this report states, “Without a hind foot, even a partial forefoot amputation was not
going to be curative.” Is that what you were talking about?

A That's right. People can get away with having the front of their foot cut off for amputation and they can sometimes walk on
the back of their foot to walk on their heels. It's not perfect, but it's better than not having a foot, but with the hind foot being
so badly damaged, there's nothing else you can do.

Q Now, Doctor, according to our records here on December 2, the next day, Mr. Alston was taken back to the operating room
and the operation that is performed was “guillotine amputation right leg in the mid calf with external fixator placement in the
left leg by orthopedic surgeon.”

What are they doing here on the right side?

A On the right side, when they talk about a guillotine amputation, the final type of amputation that people have done is supposed
to make the limb shaped well, so when we go to rehab than, we can try to use a prosthesis, but when it needs to be done more

quickly and just sort of stabilize the situation, they can just cut right across the limb.

They don't try to make a closed pad at the end. They don't try to make it look nice for the final outcome, so you can actually see
it's a slice through the limb and you can still see the bone and the muscles with no skin coverage. That's what the guillotine is.

When they talk about the external fixation on the other side, sometimes instead of putting a cast on when that's not practical,
when you need to stabilize bones, you can drill and put hardware in you can put screws or pins into the bone above and below
a fracture, and then you have another piece of metal on the outside that expand it.

So it looks sort of like a bridge, so you can make a bridge of metal outside the skin that stabilizes the fracture.

Q Now, Doctor, that surgical procedure was December 2 and Mr. Alston is taken back into the operating room the very next
day on December 3; will you assume that?

A Yes.

Q Okay. And according to the operative report, it states, “Operation is right guillotine BKA,” what is that?

A Below knee amputation.

Q “Left external fixation of ankle with complete amputation of fourth and fifth toes,” and then it says “exploratory laparotomy.”
Generally, what is an exploratory laparotomy?

A That's when there's a concern something is going wrong in the belly, so the surgeons will cut open the belly and look around
inside.

Q Now, on this day, couple of things that are happening in this operation, still reading from the operative report. They talk about,
“the right leg was prepped and draped in a standard sterile fashion,” and they talk about the necrotic muscle was debrided back
to bleeding muscle of all four compartments of the lower leg.”

Let me stop there. When they are talking, Doctor, about necrotic muscle, what are they referring to?

A Dead, dead muscle tissue.

AMECT A VAT
YWwWED | I HAYY



Dennis ALSTON and Deirdre Alston, Plaintiffs, v. THE..., 2001 WL 35991772...

Q When they say it was “debrided back to bleeding muscle,” what are they talking about?

A Healthy tissue bleeds, so when surgeons are doing an amputation, they have to get rid of all the dead muscle and the muscle
that doesn't have a blood supply. So if they're cutting and it's not bleeding, that's not going to heal.

So they have to keep cutting until they get muscle that bleeds because it has a blood supply and, therefore, it can heal.
Q Now, during this operation it states the tibia was cut with an, is that a Giggly Saw, Jiggly?

A That I don't recall the pronunciation.

Q Okay. So it has nothing to do with that movie we heard about?

A No.

Q “The tibia was cut with” that, we'll call it a Jiggly Saw “to approximately ten centimeters distal to the tibial plateau.” I'll stop
there. There's a period. What are they talking about in this regard?

A What they're talking about is where they make the cut, ten centimeters is about four inches and the tibial plateau is at the top
of your lower leg, the bone flares out and gets a little bit wider.

And that area is what we call the plateau, the top of the leg bone. So they saved about four inches below that when they made
their amputation.

Q And it states on Page 2 of this report. It states, “Following an approximately four-hour procedure during which the patient
received an extensive amount of fluids, the patient was noted to have a hematocrit of ten by blood gas with a worsening acidosis
and noted to have a distended abdomen.”

Now what are they talking about, what is a hematocrit?

A Hematocrit is the blood count. This is the way of counting the red cells in our blood. Normal person would be about 35 to
40, between 30 and 35 is considered to be a minor, you know, difference.

When you get between 20 and 30 it can be serious, anything below 20 is considered very serious. Ten is incredibly low. So the
concern is he would have lost a lot of blood and what they're giving him through the IV is fluid, but it's not blood, it doesn't

have blood cells in it.

So his blood is diluted with the cells which are the busy part of blood for carrying oxygen. Maybe a third to a quarter of the
normal level.

Q “With a worsening acidosis.” What is that?

A Our blood chemistry, we call it the pH, is supposed to be at a certain balance which is an acidic base. If you're getting into
acidosis, you're changing the pH of your blood. It's more acidic and that's an abnormality.

Q Noted to have been a distended abdomen. What is a distended abdomen?

A That's the belly area is getting swollen.
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Q “This prompted an exploratory laparotomy o'clock was carried out as follows:” They described it, but that exploratory
laparotomy is that what you told us about before on the abdomen?

A Yes.

Q After this particular surgery, Mr. Alston is taken back to the operating room on December 4th, the next day, and it states as
the “preoperative diagnosis, open abdomen status post exploratory laparotomy.”

I'll stop right there. Doctor, when they say, “open abdomen status post exploratory laparotomy” and, indeed, the operation is,
part of it is closure of the abdominal wall, within reasonable medical certainty, what were they doing here?

A What they do is they cut open the skin and the muscle of the belly, pulled it apart, so they could look inside. They looked
around all the different internal organs, and then closed him back up.

Q All right. But if they open it on a third and then on a fourth, they're doing a closure, did they leave it open for some period
of time?

A Yes.
Q Could you tell us why they would do that?
A Well, that allows the ability to go back in and have another look as needed.

Q In addition, and also during this procedure they talk about “debridement of right previously debrided right BKA, below knee
amputation and left closed below knee amputation.”

First of all, the debridement part of it, what's going on in this thing?

A Debridement means a sort of cleaning up or removal of dead tissue, again, so they had previously done it, but they went back
for another round of cleaning up some dead tissue that wasn't going to live. So that's what the debridement is.

On the other side, when they talk about the close, they're talking about -- now they're trying to make it shaped nicely, so there
would be a future possibility of a prosthesis.

Q On December 9, there's an operation, again, Mr. Alston is taken back to the operating room. And they do a debridement of
necrotic tissue, right lower extremity. This is what you were telling us about before?

A Yes.

Q Now, what, if anything, does that indicate, we'll talk about the right lower extremity now, but what does that indicate when
the tissue is described as necrotic, as we've seen and they keep going back and doing the debridement, what's going on?

A What they're trying to do is clean up the debride, the muscle and the skin that's dying off in the hope they can retreat a little
bit farther up the leg getting rid of that tissue that can't be saved in the hopes they can save what's left over.

Q By the way, Doctor, when you say cleaning up, how do they do that? This is not done with some type of a sponge or a cloth.
What are they actually doing?
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A In this case it's with a scalpel cutting off.

Q Again, on December 4 they talk about a debridement of the right below knee amputation. We're going back in time, Doctor,
back to December 4 because we had part of the left below knee amputation, this is the operative report, I believe, I believe from
the orthopedist and it states the left leg was evaluated at that time and, once again, we're back on December 4th and before.
Actually before, because they're writing us on December 4th.

The left leg was evaluated at that time on the table. It was noted that the soft tissue was not viable. The calcaneous was exposed
and the bone was crushed to a point where it was no longer viable for fixation. The calcaneous you told us was the heel bone.

What does it mean when it's no longer viable for fixation?

A They can't put it back together. A fracture that's a clean break, sort of a single break in the bone can often be repaired, but if
something is smashed, there aren't enough pieces to put back together with hardware.

Q It continues, “It was also noted that preoperatively the patient was insensate” -- that's without sensation?
A Yes.

Q -- “on the heel pad and that the heel pad was completely degloved and not viable. At the time of operation, it was decided
due to all these factors that the patient had a nonsalvageable foot and needed a below the knee amputation.”

Now, Doctor, nonsalvageable foot --
A Can't be saved.

Q Okay. Now, Doctor, after these operating room procedures that you told us about, particularly we're going to focus on the
right foot for a moment, the debridements, the necrotic tissue and so forth.

On December 11th, it was determined by the doctors at Bellevue that they were going to do a right through knee disarticulation
with primary closing. And it states within the operative report he, Mr. Alston, “has been taken to the operating room on two
separate occasions for repeat debridements. The patient has since become septic and bacteremic growing an Acinetobacter?

A Pretty close.

Q Species from his bloodstream and the right below knee amputation stump continues to be foul smelling with small areas
of necrosis. After extensive discussion with the trauma service, the decision to convert this short below knee amputation to a

through knee amputation with good tissue edges was made.”

Now, Doctor, why that infection and so forth and the debridements, why is that important as far as what can be saved, as far
as Mr. Alston's leg is concerned?

A Well, part of the job of our skin is to be a barrier against infection, so the skin and the blood vessels and tissues underneath
it has defenses that keep harmful bacteria out of our bodies.

When you have open wounds and when you have dying muscle tissue, that's very fertile ground for infection, for bacteria to
grow. And once it gets into the tissues there. It can then get into the bloodstream.

Bacteremia means bacteria in the blood meaning when they drew blood elsewhere, they were able to they grow bacteria out
of that blood sample.
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Septicemia means not only do you have the bacteria in your blood, but it's making you sick because the bacteremia sometimes
you don't have symptoms from. Septicemia means the person is sick from it. With that going on, that's dangerous and at this
point they're conceding defeat.

They're saying we can't save the lower leg, the stump we've got right now is pretty short anyways, and within reason, the shorter
stump is usually less functional.

So the decision was to retreat to a boundary they could defend. In other words, they would cut off the entire lower leg, sew up
the wound and have a good barrier against infection at that level.

Q Now, Doctor, as far as this particular patient is concerned, we know now that he had a left below knee amputation and a
right amputation, I suppose you say?

A Yeah.

Q With a right knee disarticulation?

A Yes.

Q Am I correct?

A That's right.

Q Doctor, from a physical therapy rehabilitation point of view, is this significant at all?

A Absolutely.

Q Could you explain to us why?

A Well, one of the issues when someone is an amputee is do they have the kind of stump you can walk on. We talked before
about if you can just cut off the front of the foot and save enough of the heel and the back of the feet, you might be able to walk

on that. It wouldn't be perfect, but maybe you can at least walk in your house barefoot to get up and go to the bathroom.

So that's one of the least bad types of amputation because you might still be able to walk without a prosthesis. Once we get up
to the above the ankle and above the knee, anything higher, you can't walk on that stump.

That's not going to be a stump useful for walking on directly. You're going to have to have a prosthesis when you're walking.
If you have it on one side, you might be able to use crutches or a walker on your good leg, and you can then hop around like
some people do when they have a broken leg.

Since this is both sides, somebody with bilateral amputations, one is a below knee, the other is a knee disarticulation, but they
will never be able to walk unless they can master using prosthesis. So when we rehab someone refers to sort of build them up
and get they're strength back, but we then try to get them to walk with the prosthesis.

And one of the problems is that walking with a prosthesis is less efficient. We don't think about walking very much in our

normal daily life, but there are a lot of adaptations in normal walking that are designed to make us walk in a stable way, so
we don't fall, but also conserves energy.
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There are motions that go on at every joint of the leg from the hip down to the toes, but, in particular, the hip, knee and ankle
that are allowing us to move in a more efficient way. We don't walk like a robot walking along with straight legs.

Our knees and ankles and hips all bend and straighten during normal walking in a way that makes us energy efficient. If you
have a single below knee amputation with a good successful prosthetic fitting, if nothing goes wrong, the person is still left
with about a 30 percent decrease in their efficiency of how they walk, meaning it's harder to walk. It takes more energy. It
can be a real effort.

If you have a knee disarticulation, it's worse. The below knee amputee still has his or her knee joint function, so they still have
the good things that the knee does. If you don't have that, if you don't have the thigh muscles attaching below the knee the
way they normally do to let them be part of the work force for walking, then you're relying on your hip muscles to control
your stump and your prosthesis.

And because the prosthesis is bigger, the knee disarticulation as compared to the below knee, you're working harder and you're
moving heavier weight with the artificial leg.

So if someone has knee disarticulation and the other leg is perfectly okay, their energy costs would be increased by about 50
percent. If you put the combination together, below knee amputee on one side, any disarticulation on the other, it's probably
about 70 percent hit to the person's efficiency of walking.

So it becomes very hard work to try to walk in terms of the energy you have to expend, the amount of work your surviving
muscles have to do. The other big factor is we not only move muscles to walk around, but we have to feel our feet and our
legs to walk around in a normal way.

We normally don't think about it, unless we step on something sharp, but with each step we take, we have nerves in our feet
and in the joints of both legs that are sending information up to the spinal cord and up to the brain telling the central nervous
system, the command center, what's going on. That's how we're able to coordinate our legs and we don't fall when we step on
uneven ground. When we step on a rock and it shakes a little bit. We can adapt quickly because we feel it will very quickly.

We have reflexes that are circular, but the prosthesis doesn't have feeling and we're used to getting this information from our
feet, our ankle, our knee joint. And if you don't have those, you don't have the same feeling.

So it's sort of like walking on stilts. You're walking on these objects that don't have any feeling and the parts of your leg that are
left are not designed the way the sole of your foot is, which has specialized nerve endings to tell us all this good information.

So it's very significant from a rehabilitation point of view, when we know what someone's level of amputation is if we have
what's called a BKA on one side, below knee amputation or knee disarticulation or KD on the other side.

We know that person has a very high cost of walking and because it's both sides, they don't have a good foot to stand on that
will tell them information. So it's very significant.

Q And, Doctor, you told us about the energy factors. The other factors of you don't have the sensation and the messages does
that deal with stability?

A Yes. That's the bottom line there is stability. If someone has one leg amputated at some level and they're using a prosthesis

on that side when they're standing on that foot, they don't have feeling, but they at least get feeling half the time when their
other foot is contacting the ground.
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If you have both feet gone, you're walking on prosthetic feet, you really you don't feel the ground anywhere like the normal
way you do and you're susceptible to falling because of the lack of feeling.

With the knee disarticulations, you not only have less feeling, but you have no control over the knee joint. Whether it's the top
half of the knee, so to speak, is still there because the bottom half isn't there, you don't have your thigh muscle which we call
the quadriceps, you don't have that acting as an actual buffer on the knee.

Q Doctor, one last thing. You were telling us what you did, energy stability and so forth, and you mentioned flat surfaces?
A Yes.

Q Let me ask you this. As far as someone such as Mr. Alston with the knee disarticulation, as well as the below knee amputation
on the other side, what, if any, significance does this have, either, say outdoors or on steps or things of that nature?

A Once we get outside of a nice indoor floor, things get more difficult for walking for everybody, but most of us have enough
capacity that we don't really notice it too much unless we're in very uneven ground, but if you're walking sometimes on city
streets on sidewalk, there are some hazards there.

If you're walking on grass, sometimes the ground is uneven and we normally adapt to that without even thinking about it, that
our feet and our legs are good enough to keep us walking along steadily without worrying about it.

When you start climbing stairs, you have to, of course, hit the step correctly and not have your knee or hip ??ckling or collapse
on you. And it's also, in that case, it's a much bigger energy demand. So if you're going upstairs or walking up a ramp up an
incline, you're doing a lot of work to move your body weight up there.

If you're going downstairs, down an incline while gravity is helping to move your body weight down, you have to control it
each time each foot steps down on the step, when you come down on a step or going down the side of a hill or ramp, you have
to make sure that leg doesn't buckle, the body weight gets loaded on.

These are all things that are more difficult situations compared to walking on a level floor. These are all significantly harder
for the amputee than it is for a normal person.

Q Doctor, last thing I'm going to ask you about. This particular injury as far as the prosthetics are concerned, we'll get back to
it. Just so we know as far as the prosthetics that we're talking about, the below knee, how is that, how does that fit on a person?

A We have technicians who are called prosthetists and once the person's wounds have healed enough and once some of the
swelling from the surgery has gone down and once they're in shape medically, we have the prosthetist comes in, they use plaster
like in making a cast, but they use that to make a temporary cast they take right off of the stump.

And that's used to make a mold and that mold is used to make a socket. Typically nowadays some form of plastic or silicone,
that socket is going to be the contact place, that's where that stump is going to slide into the socket and that's how you connect

the person to the prosthesis.

Below the socket is what we call a shaft, usually titanium metal rod, and that's where the strength comes from. That's what
takes the place of the bone.

Then we make what we call a prosthetic foot, which is just sort of a structured, shaped type of foot. And that's what's going
to go into a shoe and that's what the person uses to walk.
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Initially, when these are being made, they don't put a prosthetic cover on it because the prosthetist might have to tinker with
the prosthesis a lot.

After a while, they can put a plastic cover on they try to match to the person's skin somewhat so it looks a little bit better. On
the inside you have this socket shaft and some sort of foot unit that's going to go into a shoe.

Q Now, as far as that below knee type of prosthesis, is it held on by suction or something else?

A Tt varies. Some stumps work out, they will work by suction so you can bleed a little bit of air out from the inside of the socket
after the stump goes in and that holds it on by suction.

Some people have a strap or a band that goes around the thigh to help stabilize it. Sometimes we use a combination of those.

Q And as far as the amputation on the right which is the knee disarticulation, is that the same type of a thing? They have the
plaster and either suction or belt will hold it on?

A Yeah. The principals are the same. The only difference is now to try and make up for the loss of the knee joint, we now add
an artificial joint to try to take the place of the knee. You can have, basically, it's a hinge, so that the person can sit and bend

their leg like we're doing as we're seated here.

And when they're standing, of course, they want their leg to be straight so they can try to stand on. So you have to have this hinged
artificial knee joint, so that's the big difference between the KD prosthesis and the BKA prosthesis. This also makes it heavier.

Q Doctor, within the Bellevue record it states that we're into the 19th, and where it says SOAP, where the doctors or nurses
write in the progress record, that's a particular type of configuration to write notes, is it not?

A That's right.
Q S is subjective, and O is objective assess --
A -- assessment and plan.

Q Now, it states in this particular note on the 19th that Mr. Alston was complaining of pain and electricity in his -- in the stumps
of his legs, will you assume that?

A Yes.
Q Now, Doctor, could you tell us what is that, why is that happening?

A Well, there are two concerns, one is, of course, as with any wound in surgery, you can have pain, but particularly when
someone talks about electricity, then we're talking about nerve pain.

When someone has an amputation, not only have the surgeons had to cut off muscle and bone and other things, but they've
had to cut nerves. Nerves are basically living wires and the nerves that we use for feeling are sensory nerves, basically, have
receptors that are out on the fingertips and the toes and all the other parts of the body, then a wire that comes back up into the
spinal cord which is inside the spine.

Then, eventually, the information goes up to our brain, the part that processes feeling. And we feel different things like pain,
temperature, pressure. All those wires have to be cut when the amputation is done, but above that, we still have the other
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structures. So we still have our spinal cord. We still have the parts of our brain that register things like pain or other types of
feeling.

And what people often get after amputation is what we sometimes called phantom sensation and phantom pain. Phantom
sensation is feeling of the limb that's not there and phantom pain is specifically a painful feeling of the limb that's not there or
painful feeling at the very end of the stump where those raw nerve endings are.

So this is significant in that this is a nerve pain.

Q Now, Doctor, Mr. Alston has testified and has stated this has continued and continued to be a significant pain, very painful;
will you assume that?

A Yes.

Q And he also testified he's taking a medication called Neurontin; am I pronouncing that correctly?
A Yes.

Q First of all, tell us what Neurontin is?

A Neurontin was originally designed and marketed for the treatment of seizures, epilepsy, and it's still used for that sometimes.
It's much more often used for treatment of pain, specifically nerve pain.

We make a distinction between pain of a joint or a muscle which we might call musculoskeletal pain versus this nerve pain I
was talking about before. And Neurontin is a very popular drug right now for treatment of nerve pain.

Q Sir, I want you to further assume that Mr. Alston has testified to us that he takes this Neurontin and it helps, but the pain is
still present and that when he puts the prosthesis on, it causes even greater pain in that area. Will you assume all that?

A Yes.

Q Sir, do you have an opinion, is that significant at all as far as Mr. Alston being able to use his prosthetic devices to attempt
to walk as you've told us?

A That's very significant. The pain that someone has at rest is one thing and that itself can be very debilitating, can interfere
with their concentration their quality of life, their mood.

Some people's pain is aggravated when they try to use their prosthesis. It may very well be the nerve endings are being stimulated
when they have the prosthesis on. So that's a major deterrent.

It's difficult enough for the reasons I mentioned before, the energy demands, lack of stability to walk with the prosthesis, but
if it hurts every time you put it on, it's a major deterrent to walk.

Q Now, doctor, As far as the patient is concerned, and just going through the Bellevue record for a brief time more before we
g0 on to the next, it talks about, for example, for example, on December 3, December 2, it talks about the fact that the patient

was intubated sedated and he was sedated once again.

What is going on, what is the reason they kept him under sedation like there?
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A Well, when someone is intubated that means they have a tube down their throat and they're attached to a machine to breathe
for them. The sedation can be part of the pain management because if someone is having a lot of pain, that's not good for their
health and well being, so you would sedate them for that reason and you also don't want them thrashing around and either
damaging the repairs to their wounds or perhaps dislodging a breathing tube.

Q Once again, on 12/7 the trauma team talks about “on exam, intubated, sedated, opens eyes to voice, follows simple
commands,” that would be part of what you told us, correct?

A Yes.

Q And December 7th note, talks about opiate drips. What is the purpose of opiate drips, Doctor?

A Opiate drips refers to narcotic pain relievers. When we give medicine, we can give a pill, we can give a shot, but one of the
ways to get a steady level of an opiate something like morphine or Demerol into the bloodstream, so you can control how much
is there is, you have an IV and you have -- it's a little computerized gadget that controls the flow of the medicine, so you know

exactly how much is going in at each time.

Q Reading through the chart on December 11th, for example, the -- you told us about the bacteremia before and the infection.
It talks about a temperature of 103.2, is that part of what was described in the record as sepsis or bacteremia?

A Yes. The fever would be a sign of sepsis.

Q And, Doctor, on December 21, and this is about eight days prior to discharge from Bellevue, it states, “On skin inspection,
positive skin breakdown both buttocks.”

What are they talking about, a skin breakdown there?

A Well, if someone is lying on their back in a hospital bed, hardware and breathing, machines, the skin can actually breakdown.
You know, when we sleep overnight, we usually move around enough where we don't get bed sores, but if you're in bed, day
after day, and you're not able to move normally if you're injured and/or sedated, then there's a risk for the skin breaking down
wearing through of the outer skin, it can go down into the tissue beneath it.

Q Doctor, on the 22nd at Bellevue, once again, we're talking about physical therapy. They're starting him on some type of
physical therapy, and it states, “Patient states he had a lot of pain with physical therapy and states on this particular day he does
not want to stay out of bed as he is afraid.”

Doctor, is this common with injuries of this type?

A Certainly.

Q Well, as we stated before, Doctor, “Patient was discharged on December 29th and was transferred to Rusk Institute of
Rehabilitative Medicine -- or Rehabilitation Medicine,” I'm sorry.

And on physical examination on admission it states that, “Patient is status post 14-day course of IV antibiotics and continues
despite temperatures.” Doctor, this bacteremia is that an infection that's difficult to deal with?

A Yes.

Q And it says previous medications and dosages, it says, “IV, Vancomycin.” What is Vancomycin?
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A Vancomycin is one of the big guns, it's one of the powerful antibiotics.

Q Now, at this particular time in the pre-admission assessment, it states, “Living situation prior to hospitalization, prior home
care.”

Now, before I read what it says, why is this important when someone has had an injury like this?
A Well, I mentioned before that we're in the business of trying to restore a person's function. We need to know, first of all,
what was that person's function beforehand, what were they doing, where did they live, where did they work. We want to know

what challenge we have to face.

Somebody lives in an elevator building, we still would like to teach them how to do stairs, but we know it's less critical than
if they live in a walk-up.

Q It states, “Lives with wife Deirdre and children, two-year old, three-year old, seven-year-old, nine-year-old, 13-year-old in
a sixth floor apartment, elevator goes up only to fifth floor.”

Now, Doctor, for someone like Mr. Alston is that going to present a problem for him?

A Yes, it's a big problem. With having at least one flight of stairs to deal with, this sort of amputation -- amputations it's extremely
difficulty. Someone with a single BKA amputation often is pretty good on the stairs, even bilateral BKA would have a better
chance than he would have, but knowing he had the knee disarticulation on one side and we knew the prognosis for managing

the flight of stairs was very poor.

As I recall, there was also a concern about the reliability of the elevator, that it couldn't be counted on, so that's another factor
we had to take into account.

Q Doctor, generally at the Rusk Institute, with Mr. Alston, they are going to do what type of therapies --
MR. SANOCKI: May I withdraw that, your Honor.

THE COURT: Yes, you may.

MR. SANOCKI: Thank you.

Q I want to ask it a different way now.

Doctor, we have heard vocational therapy, occupational therapy. Could you explain to us what's the difference, if there is a
difference?

A There is. Those are definitely different types of therapy. The term “occupational therapy,” doesn't have very much to do with
jobs. Sometimes the therapist does some things that relate to jobs, but it's a different use of the term occupation.

It refers to the things that occupy a person in their daily life. We talk a lot about activities of daily living, getting dressed, bathing,
preparing meals, doing your personal finances, those would be examples of activities of daily living.

The occupational therapists do a lot of work trying to either retrain a person to do their activities or find ways to work around
the activities they can't do well.
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They teach people how to use adaptive equipment like a reaching device, if a person can't bend over and they really try to teach
strategies for dealing with disability.

A vocational therapist or vocational counselor does have a lot to do with jobs. They are involved in getting someone when
possible back to work.

Q Sir, according to the records, Mr. Alston was placed -- not placed, but was given therapies during the time period he was
there, the occupational, vocational.

And just so we can understand some of these records, most of them are dictated and they can be read very easily, but I do want
to ask you about a couple entries here. If I can grab them real quick. There is in the record, I'm looking right now, now I got the
date February 8 of 2001 where on the upper right, it looks like a computer-type of print in the upper right it says, it's written
out, R-E-E-V-A-L. What is that?

A That refers to our re-evaluation conference. In rehab, we work as a team. There will be several different types of therapists,
nurse, psychologist, social worker would come together and when it's my patient, like Mr. Alston, I would chair the meeting,

assisted by a resident physician, a doctor in training.

And prior to the meeting each discipline, each type of therapy or each doctor would have put in a computer entry. So then we
can print it out as a document of several pages that we use to make a discussion.

Sometimes there are minor changes that are made after the discussion and those are put into the computer, then a final printout
gets generated by the hospital computer system.

So this is a note summarizing what went on in the last week and where Mr. Alston was in his different therapies.
Q It states where it says gait, gait means what?
A How someone walks.

Q “Patient demonstrates difficulty advancing right prosthesis during swing phase to next position of trunk position of comfort
and excess tension in knee extension mechanism.”

I'm going to ask you what that means?

A It means when he's trying to walk with his prosthesis on the right leg, he's having problems. Swing phase is the part of walking
where your foot is swinging forward, that's the foot that's taking the step.

The other foot planted on the ground, we say is in a stance phase. So when you're in swing phase and we normally do this
without thinking about it unless there's maybe a bump in the curb that we have to step over, we bring our foot forward, we
have our toes up a little bit, and we bend the knee and we bend the hip enough, so that the foot doesn't catch on the ground.

So that's how you would trip, if you didn't do that.

He's having trouble trancing it. The knee extension unit I mentioned before, it's sort of a hinge, an artificial knee joint, but
because the patient doesn't have muscles crossing that joint anymore, it's activated by the motion of the hip and the trunk.

So he's having difficulty controlling it, which is not unusual.
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Q And on this particular occasion on the date we talked about February 8th, it talks about indoor device is platform walker.
What is that?

A Well, a walker is a device many people are familiar with. It has four legs, sometimes wheels on it, sometimes just plastic tips.
And a person holds on to the frame at the top, on hand grips to help them walk.

So because Mr. Alston had a wrist fracture on the left wrist, he couldn't bear weight on a walker the way other patients might.
So the platform walker has a device, it's a little platform that you rest the forearm on, and you can try to hang on to the handle.

So he can press down like this bearing weight on his elbow, but not putting weight on the wrist fracture, and on the other side
you grip it like a regular walker.

Q It says, “assistance NA.” What is that?

A Assistance?

QNA?

A Not applicable, I think, I'm not sure.

MR. SANOCKI: Can I approach the witness?

THE COURT: Yes.

A T didn't see that.

Q Right here, “assistance previously NA”?

A Oh, previously NA, not applicable, he wasn't using it.
Q Okay. And the distance is 40 feet?

A Yes.

Q And then it says, “Currently NOD assist 73 feet.” What is this referring to?

A When we talk about assistance, we divide it into minimal or moderate or total moderated assist means therapist hand on
helping, the person doing about half the work and the patient is doing about half the work.

Q And as we continue, we jump to February 22nd, for example, and once again, we have the device of platform walker assistance,
previously, it says assistance CG slash, what is that VC?

A CG is contact guard when your therapist has hands on in case the person falls or stumbles and verbal cues means the therapist,
they're walking along and they're saying do this, do that.

Q With that type of assistance they have 100 feet and currently the distance is 200 feet, but the assistance they're talking about
is SUP, slash, VC what is that?
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A This means that the therapist doesn't physically have their hands on the person anymore. They're still there with their hands
sort of at the ready to help them, but it's a little bit like somebody is spotting a weight-lifter in the gym. The weight-lifter is
lifting the weight. In case they have an accident there's somebody there, ready to catch the weight.

The therapist is there to catch the patient, but no longer has their hand on the patient as they're walking.

Q It states as far as his gait is concerned, “patient tends to look down at the ground during ambulation,” AM is ambulation?

A Yes.

Q “Causing right prosthesis to catch on the floor,” what's happening there?

A Okay. I mentioned before that you're without feet to feel the ground, people feel as if they're walking on stilts and one of the
things people do when they're insecure is they look at the ground.

Normally, unless we're trying to get across a real icy patch, we don't look at the ground as we walk. We keep our head up, we
look ahead of us. When you do that, you lean over starting to look at that, it doesn't just move your head, it moves the whole
center of gravity and the prosthesis is designed to work only if a person has good control over their center of gravity. So he can
no longer make the adjustments to move the leg forward safely.

Q Now, Doctor, as -- as far as this patient is concerned, he remained at Rusk up to February 23 of 2001, but I want to ask
you some questions first.

Doctor, with the facts I asked you to assume, that on December 1 of 2000, Mr. Alston was run over by two-and-a-half cars of
a subway. He was found under the third oar.

Do you have an opinion, sir, with a reasonable degree of certainty whether that type of an incident could cause the injuries
that we talked about and specifically the amputations that led to the below knee on the left and the knee disarticulation on the
right, do you have an opinion?

A Yes.

Q What is your opinion?

A That type of incident could clearly cause these types of injuries.

Q And, sir, as far as this particular patient is concerned, we've heard some testimony from Mr. Alston about some -- he had
some information about some either biomechanical prosthetic device, and he was talking about how the foot would come out
as you're walking automatically, first of all, are you familiar with what these things are?

A Yes.

Q Tell us about them.

A There is a lot of research being done in prosthetic laboratories, engineering laboratories trying to make smarter prosthesis.
The ones we have right now, unlike what we may think of in the movies, are not, you know, like the S.x Million Dollar Man.

They're not thinking devices. They're just a tool. The hope is that with computer technology they would be able to put receptors
in the knee joint, for example, and trigger some motion at the feet.
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These are nice ideas. These are not things we're using in today's routine clinical practice.

Q You are aware of them, however, are you not?

A Yes.

Q Do they have problems that you're aware of, the ones that are out now, I'm talking about?

A Yes. There's a lot of work to be done ahead in terms of the technology. So it's nice if people are walking on it, but it's not
like people walking around New York City are using.

Q Sir, as far as the prosthetics themselves, the prosthetic devices, the ones that Mr. Alston has and that we're most familiar with,
is there some type of, I guess, a useful life with these things? Did they go on forever? How does that work?

A There is wear and tear components need to be replaced and, also, the person's stump changes a little bit from year to year,
and that does require changes of the socket.

So you would typically get about a five-year life span out of the prosthesis.
Q Each one?

A Yes.

Q And what are the costs of such devices?

A Well, conventional below knee prosthesis in the New York area would be around five to $7,000. The knee disarticulation
prosthesis for a standard common one we might use would be about 11 to $12,000.

Q And, Doctor, I want you to assume further that Mr. Alston prior to this incident and, as a matter of fact, on the day of the
incident had been working at Merrill Lynch.

And I want you to further assume that his job would require him to go from among other things from the World Financial center
to Wall Street to pick up confirm sheets and boxes, come back, it required movement, walking. Things like that, lifting.

And I want you to further assume that Mr. Alston had dropped out of high school as a young man and has his equivalency
diploma GED; would you further assume that?

A Yes.

Q Sir, as far as Mr. Alston is concerned with the therapies and the wheelchair and the prosthesis we talked about, do you have
an opinion, with a reasonable degree of medical certainty, as to whether or not he is employable in the future; do you have
such an opinion?

A Yes, I do.

Q Tell us.

A For practical purposes, he's not going to be employable. We had reviewed his job description from Merrill Lynch in a lot of
detail and we knew that that would not be feasible for him to go back to.
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In terms of other types of work that are sedentary, work that doesn't involve getting up and moving around and lifting and
carrying, he has a limited educational background, he's somewhat of a slower person in terms of trying to retrain for the work
force.

And the other bigger things he has going against him would be the fact that he has chronic pain from his phantom pain and his
stump pain in both legs, but in particular the fact that when he puts the prosthesis on to try to use, it makes it worse.

These are things that are going to interfere with any sort of knowledge-based intellectual type of work. So even though there's
types of work he's not qualified for academically, but theoretically can do, physically, he's not going to be able to sustain good
attention to the work, he's not going to be able to maintain good attendance at a workplace, so he would have significant difficulty

traveling back and forth to a workplace. So he has too many strikes against him.

Q Doctor, one more thing. You described to us phantom pain and that type of thing, are you aware have studies been done
about phantom pain?

A Yes. This is an area that has a lot of interest. It used to be thought that this was a psychological problem. That the person was
maybe depressed about having lost their 1e?? they were imagining they were having pain.

It is now very well accepted that this is a physical or medical problem, not primarily a psychological problem. And special types
of MRI tests and PET scans have been done to show there are different times of activity in the parts of the brain responsible for
feeling pain in the missing foot or some people would say it's the hand that's missing that they can see objective evidence that
there is a physiologic basis for phantom pain, meaning there's something medical or neurological going on in the brain that's
associated with the perception of phantom pain.

So there has been studies such we know more about it, we know it's very common because it used to be only if the patient
volunteered to complain about it would a doctor make a note of it, and sometimes the doctor would dismiss it as psychological,
but other studies have gone out and proactively asked amputees, do you have phantom sensation? Do you have phantom pain?
And a lot more have it than the older medical studies have thought.

Q Now, Doctor --

THE COURT: Are you going to be much longer?

MR. SANOCKI: We can take a break.

THE COURT: Keep an open mind. Do not discuss the case.

(Jury is excused.)

(Whereupon a recess was taken.)

THE COURT OFFICER: Jury entering.

(Jury enters courtroom.)

THE COURT: Doctor, I remind you, you're still under oath and, members of the jury, we're going to continue with the direct
examination of the doctor.
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MR. SANOCKI: Thank you, your Honor.

DIRECT EXAMINATION

BY MR. SANOCKI: (Continued)

Q Doctor, I want you to assume that we've had testimony here from Mr. Alston that at his home, that he needs assistance, in this
case, from his wife, but he needs assistance, for example, in the bathroom when he's transferring from wheelchair to his bathtub.

He further needs assistance when he transfers to the toilet and he needs assistance when he transfers from the bed and back;
would you assume all that?

A Yes.

Q Sir, do you have an opinion as to whether or not this type of thing is going to continue, whether it will get better, what's
going to happen; do you have such an opinion?

A Yes, I do.

Q Tell us, please.

A Well, for the near future it's going to stay about the same. He's not going to recover his list or anything like that. Over time
in years to come, the normal aging process will affect him like it affects everybody else, but he's starting from a lower point
than other people his age.

So it will become harder as he gets older because right now he relies a lot on his upper body to participate in transfers and
ADLs. So as he gets older his reflexes get a little bit slower, he will in future need more help, but in the foreseeable future,
near term future would be about the same.

Q Sir, as far as Mr. Alston is concerned, with the pain he's feeling in the stumps and the phantom pain you described and
the difficulty he has with these prosthetic devices that he used, do you have an opinion with a reasonable degree of medical
certainty whether or not that is going to stay the same in the future, get better in the future, get worse? Tell us, please, do you
have an opinion?

A T have an opinion.

Q Tell us, please.

A These are chronic conditions. We're now talking about over three years' duration and certainly the pain issues, if they've lasted
over a year qualify as what we call chronic pain.

There may be some ups and downs from day to day or month to month, but, in general, this is a chronic, permanent condition.
Q Lastly, Doctor, generally someone who has the injuries Mr. Alston has with the disabilities you've told us all about now,

generally speaking, as far as his condition is concerned, his ability to be mobile or not be mobile, however you want to describe
it, as someone continues in advancing age with reasonable certainty what happens?
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A Tt gets worse. I mean the same is true of everybody with a disability, gets a little bit worse, but in his case because he's reliant
on using his arms to push himself in the wheelchair, using his arms to transfer himself with the help of a person, he can't use
his leg muscles the way that he normally would. That clearly gets harder as you get older.

Q Sir, lastly, do you have an opinion, sir, with a reasonable certainty as to his condition, is that a permanent one?

A Yes, it is.

MR. SANOCKI: Thank you. Nothing further, your Honor.

THE COURT: Cross?

MR. VERBESEY: Yes.

CROSS-EXAMINATION

BY MR. VERBESEY:

Q When did you last examine Mr. Alston?

A On April 12, 2001.

Q So with respect to his present complaints and his condition, you're basing your opinions on the information that was given
to you by his attorney regarding what he testified about regarding the pain and things like that?

A Yes.

Q It's not based on any personal knowledge?

A That's correct.

Q Now, you said that as a practical matter, he was not employable at the moment and you talked about knowledge based work
and physical work. Are you at all -- do you survey the market to find out, you know, the types of jobs that are available for

people? That's not part of your function, is it?

A It's part of the function primarily of the vocational counselors and I do oversee them within the rehab team. So I have to also
be aware of what's feasible in terms of return to work. I work with them and stay involved in what's feasible.

Q There are people who have double amputation, who have jobs; is that not correct?
A Certainly.

Q Now, he was a well-motivated patient?

A Yes.

Q And close family support?

A Definitely.
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Q And in terms of functioning and most activities in daily living on a basis of being in a wheelchair, he's reasonably functional;
isn't that right?

A In terms of activities of daily living mostly, yes.

Q And there are things that he can do in a wheelchair such as he testified that he had mowed the lawn, done some sheet rocking.
So there are things he can do from a wheelchair position?

A Yes.

MR. VERBESEY: I have no further questions.

THE COURT: Redirect?

MR. SANOCKI: No, I have nothing, your Honor. Thank you.

THE COURT: You're excused, sir.

THE WITNESS: Thank you.

MR. SANOCKI: May I continue or may we approach, I guess?

MR. VERBESEY: Yes. May we approach?

(Discussion off the record.)

THE COURT: Okay. Members of the jury, at this point, counsel is going to be reading from an examination before trial.

You'll recall that I told you that an examination before trial when read into the trial evidence is to be considered by you as if
that testimony came from the witness.

MR. SANOCKI: If your Honor pleases, this is the deposition of Tony Guyton.

MR. VERBESEY: Guyton.

MR. SANOCKI: Okay. Guyton. And it was held November 21, 2002, beginning at Page 4, if your Honor pleases.
THE COURT: Yes.

MR. SANOCKI: Line eight.

“QUESTION: Please state your name for the record?

“ANSWER: Tony Guyton.

“QUESTION: Where do you reside?

“ANSWER: 130 Livingston, Brooklyn, New York.

WESTLAW



Dennis ALSTON and Deirdre Alston, Plaintiffs, v. THE..., 2001 WL 35991772...

“QUESTION: Sir, are you currently employed?

“ANSWER: Yes.

“QUESTION: By whom?

“ANSWER: New York City Transit Authority.

“QUESTION: How long have you been with the New York City Transit Authority?

“ANSWER: It's been corrected, your Honor, it's 21 years.

“QUESTION: What is your present position?

“ANSWER: Train service supervisor.”

Skipping to line 23.

“QUESTION: Is that referred to as TS S?

“ANSWER: Right.”

Page 3, line nine.

“QUESTION: Was this your -- did you have the same position of employment back in December of 2000?

“THE WITNESS: Yes, I did.”

Skipping to Page 6, line six.

“QUESTION: Back on December 1 of 2000, when did you start work?

“ANSWER: 3:00 O'clock.

“QUESTION: P.m.?

“ANSWER: Yes.

“QUESTION: And your shift was going to go on to when?

“ANSWER: 11.

“QUESTION: Was there a particular place or location where you would report?

“ANSWER: 207th Street station.

“QUESTION: And what borough was that?
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“ANSWER: Manhattan.”

Page 7, line 12.

“QUESTION: At some point during the evening were you made aware that an occurrence had taken place involving the A train?

“ANSWER: That was the C.

“QUESTION: Okay. C. How were you informed?

“ANSWER: By control center.

“QUESTION: Where is control center?

“ANSWER: 370 Jay Street.

“QUESTION: How, sir, the way you were informed by control is how?

“ANSWER: Radio.”

Page eight, line three.

“QUESTION: What time was it that you were informed?

“ANSWER: I guess it was around, it was after 8:00 O'clock.

“QUESTION: And what did you do?

“ANSWER: Well, I headed to Broadway and Nassau.

“QUESTION: How long did it take you to get there?

“ANSWER: I guess about an hour.”

Page nine, line four.

“QUESTION: So when you got to the scene what, if anything, did you see?

“ANSWER: I saw the train operator.

“QUESTION: What was his name?

“ANSWER: James.

“QUESTION: Do you know his last name?

“ANSWER: I think that is his last name.

“QUESTION: What is his first name?
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“ANSWER: I don't know, should be on the report.”

Page 11, line three.

“QUESTION: Did you see Mr. Alston at the scene?
“ANSWER: No.

“QUESTION: He was gone by the time you got there?
“ANSWER: Yes.”

Same page, your Honor, line 24.

“QUESTION: When he was in the cab when you got there, was the engineer Mr. James in the cab, as well?
“ANSWER: No.

“QUESTION: Where was Mr. James?

“ANSWER: He was standing on a platform.

“QUESTION: And do you know who the conductor of that train was?
“ANSWER: I sure don't. I didn't ask.

“QUESTION: Do you know who the conductor was?
“ANSWER: No.”

Page 13, line 12.

“QUESTION: Who was superintendent Brushire or Brusie?
“ANSWER: He was the line superintendent of the A line.
“QUESTION: What does that mean, line superintendent?
“ANSWER: You're in charge.

“QUESTION: Was he on the scene?

“ANSWER: No.

“QUESTION: How about TSS Haley, who is he?

“ANSWER: I'm not familiar with him.

WESTLAW



Dennis ALSTON and Deirdre Alston, Plaintiffs, v. THE..., 2001 WL 35991772...

“QUESTION: How about Superintendent Pierre?

“ANSWER: Yes.

“QUESTION: Who's that?

“ANSWER: That's the superintendent of the C line.

“QUESTION: Was he at the scene?

“ANSWER: Yes, he was.

“QUESTION: And did you have any discussion with him?

“ANSWER: Yes. He told me to take Train Operator James to the hospital.

“QUESTION: Did he tell you why he wanted you to take Operator James to the hospital?

“ANSWER: Well, the train operator told him he wanted a medical check-up.

“QUESTION: Were you present when that conversation took place?

“ANSWER: No, but -- no, [ wasn't present.

“QUESTION: Did Mr. Pierre tell you that Mr. James said he wanted a medical check-up?

“ANSWER: Right, right.

“QUESTION: Did you talk to Mr. James?

“ANSWER: Well, about the directions or how to get to Beeckman.

“QUESTION: He told you how to get to Beekman?

“ANSWER: Yes.

“QUESTION: Other than giving you directions, did Mr. James tell you the reasons he wanted a medical check-up?

“ANSWER: He was like in trauma.

“QUESTION: He said it was like trauma?

“ANSWER: He didn't -- he wasn't his normal self after that happened.

“QUESTION: Did you ask him what he meant by that?

“ANSWER: No.

“QUESTION: Did you get to Beekman Hospital pursuant to his directions?
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“ANSWER: Yes, we did.

“QUESTION: Did he say anything to you at that time that seemed to indicate that he couldn't think straight?
“ANSWER: No.

“QUESTION: Was he talking on the way?

“ANSWER: No, he didn't say anything about the accident.

“QUESTION: I'm not talking about the accident whatever. The Yankees, I don't care about them.
“What?

“QUESTION: Did you have a conversation on your way to Beekman?

“ANSWER: Just directions, I forgot we walked.

“QUESTION: You walked?

“ANSWER: I don't remember.

“QUESTION: How long did that” --

MR. VERBESEY: What page are you on?

MR. SANOCKI: I just went from 15 to 16.

MR. VERBESEY: Thank you.

MR. SANOCKI: Got it?

MR. VERBESEY: Yeah.

MR. SANOCKI: “QUESTION: How long did that trip, for lack of a better word, take, in other words?
“ANSWER: To walk?

“QUESTION: Sure. You came up from the subway where there was steps. Do you remember? I'm not asking you the route.
Did you come up the steps to the street level?

“ANSWER: Yes.
“QUESTION: Do you know what street you were on when you came up?

“ANSWER: That's a tough one. That's a tough one. Well, we came up out of Broadway Nassau station, but I don't remember
the street.
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“QUESTION: From the time, from the time you got to the scene until the time you and Mr. James got up to the street level,
how much time elapsed?

“ANSWER: Well, I guess about 20 minutes, I guess.

“QUESTION: What happened during that 20-minute period, other than Superintendent Pierre telling you that Mr. James wanted
to go to the hospital, what happened?

“ANSWER: Well, I was standing around.

“QUESTION: You and Mr. Pierre and Mr. James?

“ANSWER: Well, Mr. James was standing, he was standing near the stairway.”
Skipping to line 18.

“QUESTION: Now, when Mr. Pierre said Mr. James wanted to go to the hospital, did you tell Mr. Pierre certain tests had to
be done on Mr. James after an accident like that?

“ANSWER: No.

“QUESTION: Are you aware of any tests that have to be done on a train operator?
“ANSWER: Sure, I'm aware. BAT.

“QUESTION: What is that?

“ANSWER: Blood alcohol test.

“QUESTION: Is there a blood pressure test?
“ANSWER: Yes.

“QUESTION: Do they do a Breathalyzer test, as well?
“ANSWER: Yes, they do.

“QUESTION: Any other test?

“ANSWER: Urine.

“QUESTION: Urinalysis?

“ANSWER: Right.

“QUESTION: Any other tests?

“ANSWER: No, that's it.
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“QUESTION: As far as the results -- by the way, is that a rule or a law?

“ANSWER: It's a federal law.

“QUESTION: As far as the federal law is concerned, does that have to be done within a certain time?

“ANSWER: Two hours.

“QUESTION: Did Mr. Pierre tell you to make sure it was done during that two-hour period?

“ANSWER: No.

“QUESTION: Did he tell you one way or the other, whether it was done within two hours?

“ANSWER: It wouldn't be done.

“QUESTION: Tell me why.

“ANSWER: Because he had to go the hospital to get checked out.

“QUESTION: When you say checked out, did they do a blood test?

“ANSWER: They didn't do one.

“QUESTION: And you said these tests are required by the federal law?

“ANSWER: This time it was overlooked.

“QUESTION: When you say overlooked --

“ANSWER: He couldn't make it, but they still tested.

“QUESTION: When Mr. James said he wanted to go up to the hospital and he walked up to the street level, was he able to
walk up the steps?

“ANSWER: He walked up.

“QUESTION: He wasn't on a stretcher?

“ANSWER: No.

“QUESTION: EMS didn't take him?

“ANSWER: No.

“QUESTION: He wasn't bleeding that you know of?

“ANSWER: No.
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“QUESTION: He was talking, he seemed to be coherent?

“ANSWER: Yes, with the directions.

“QUESTION: In fact, you got to Beekman Hospital?

“ANSWER: Yes, we got there, right.

“QUESTION: How long did it take to get from wherever it was until you came up to Beekman?

“ANSWER: 30, 35, I guess.

“QUESTION: How many blocks was it?

“ANSWER: I don't know. I forgot.

“QUESTION: Would it be about three or four?

“ANSWER: Three or four blocks.

Page 23, line 20.

“QUESTION: How long was Mr. James in the back with the nurse or whoever?

“ANSWER: I guess what, 40 or 45 minutes. Something like that.

“QUESTION: And did they discharge you?

“ANSWER: Yes.

“QUESTION: Did they leave him overnight?

“ANSWER: No.”

MR. SANOCKI: That's all, your Honor.

THE COURT: Okay. Is there going to be anything else this morning?

MR. SANOCKI: No, not this morning.

THE COURT: Members of the jury, we're going to break at this point. Keep an open mind.

Do not discuss the case. I ask you come back at 2:15 and we're going to continue with the trial testimony at ??at point.

(Jury is excused.)

(Whereupon a luncheon recess was taken.)

THE COURT: Counsel, you said you wanted to put something on the record.
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MR. VERBESEY: Just before we broke for Iunch, counsel read into evidence some deposition testimony of a fellow by the
name of Tony Guyton. And to the extent he was reading in testimony referable to the manner in which the motorman went to
the hospital, I would ask that that be struck for the following reason.

The motorman was his witness and as we had discussed on a number of occasions, he can question the credibility of his witness
or impeach him by sworn statements by the guy himself.

This was a sworn statement by somebody else, so since it's his own witness, I don't think he can impeach his credibility in that
way. And No. 2, it's an awfully collateral issue, the question of how he got there or not, I mean, I'm perfectly prepared --

THE COURT: First of all, was it clear from Mr. James's testimony how he got there.

MR. VERBESEY: Yeah. He said he was put on a gurney and carried out. In fact, I'm sure he was taken by EMS. I'm sure |
can get documents to say that, but in the meantime we now have his testimony being impeached by somebody else's testimony.
It's really collateral.

THE COURT: Let me ask you, counsel, why did you introduce it?

MR. SANOCKI: Why did I introduce his testimony?

THE COURT: Yeah.

MR. SANOCKI: He's a train service supervisor, one of them who was at the scene.

THE COURT: Why was it introduced, for what purpose?

MR. SANOCKI: Why he came to the scene, why he was there?

THE COURT: I'm talking about the point of how he got to the hospital.

MR. SANOCKI: It was part of the testimony, part of this testimony.

THE COURT: You didn't read the whole thing. Why did you read that portion?

MR. SANOCKI: That particular portion was for his recollection as to how he got to the hospital, absolutely.

THE COURT: Why did you put it in, for what purpose?

MR. SANOCKI: To show that the man, he said he was traumatized. He came up the stairs by himself, he walked the three or
four blocks albeit it took him 30 to 35 minutes to get to Beekman. Those are the reasons.

This is a man on the stand saying how traumatized he was and so on and so forth.
MR. VERBESEY: That's exactly my point.
THE COURT: You introduced it on credibility then?

MR. SANOCKI: No, factually.
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THE COURT: What you were introducing it for was to undermine the credibility of Mr. James?

MR. SANOCKI: I don't think it's just to undermine the credibility of Mr. James, your Honor. I think it's to give the jury the full
set of circumstances as to -- remember, we have a two hour window here where testing is supposed to be done, that's part of it,
too, and so we have testimony from a train service supervisor, he escorted him to Beekman, they didn't do any testing.

We already know that from Mr. James himself, then came back to --

THE COURT: That's irrelevant, too, because it would be pure speculation to say that he was drinking or particularly since the
tests that were done shows he wasn't.

MR. SANOCKI: I'm not saying he was drinking. My point was he was in no hurry to go over there and get those tests done.
THE COURT: So what?

MR. SANOCKI: Despite the fact there's a federal law in that regard.

THE COURT: So what?

MR. VERBESEY: Also, I just might note that I believe the law says it's supposed to be within two hours, except there's an
adequate reason why not and the adequate reason why not, he went to the hospital.

And, in fact, the hospital authority which I'll put in tomorrow with his test results have the required form which explains the
discrepancy between the two hours indicating because the guy went to the hospital.

There's no other reason, other than to undermine his testimony.

THE COURT: So your request at this point is what?

MR. VERBESEY: Strike the testimony of Mr. Guyton with respect to the manner in which they got to the hospital.

MR. SANOCKI: Isn't it a little late for that, we're now two hours since I read the deposition?

THE COURT: I'll grant the motion. I'll strike it.

MR. SANOCKI: You're going to strike it on what ground?

THE COURT: You can't impeach your own witness.

MR. SANOCKI: Judge, didn't we go through this before. He is a Transit Authority employee which is a defendant in this case.

THE COURT: The only relevance this has is to show that he was, he was untruthful in some manner because he came in and
said he was taken --

MR. SANOCKI: Aren't I able to do that to an adverse hostile witness?

THE COURT: Not when you call him.
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MR. SANOCKI: Judge, it puts the plaintiff at a huge disadvantage because the plaintiff has to set forth the case. How can I try
this case without the conductor's testimony? I mean, the motorman's testimony?

THE COURT: You could have -- I'm not going to tell you how you can try the case. I'm sure there were EBTs, as well. Let's
bring the jury in.

MR. VERBESEY: Before you do, can I take a look? There are two photos marked only for ID, not into evidence.
Can I take a look at them first?

(Pause in the Proceedings.)

THE COURT OFFICER: Jury entering.

(Jury enters courtroom.)

THE COURT: Good afternoon, members of the jury. At this point we're going to continue with the plaintiff's case, but before
we do, I just want to give you one short instruction.

You had heard examination before trial testimony read to you from Mr. Guyton. There was mention of how he remembers Mr.
James going to the hospital. That testimony is stricken and it's not to be part of your deliberation. Call your next witness, counsel?

MR. SANOCKI: I have another short deposition. Would you like a copy, your Honor?
THE COURT: You're going to read that now. Okay.

MR. SANOCKI: This is the deposition of David Halcomb taken on September 20, 2002.
“QUESTION: Please state your name for the record?

“ANSWER: David Halcomb.

“QUESTION: Where do you reside?

“ANSWER: 53 Boyd Avenue, Jersey City, New York Jersey, 07304.

“QUESTION: As you know, you're here because I'm going to ask you some questions involving an incident that occurred on
December 1, 2000, you were employed by the New York city Transit Authority at that time?

“ANSWER: Yes, [ was.”

Page 5, line seven.

“QUESTION: For how long have you been employed by the New York City Transit Authority?
“ANSWER: Nine years.

“QUESTION: Do you remember the date when you first started with them?
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“ANSWER: No.

“QUESTION: Do you recall what position you started in at the Transit Authority?

“ANSWER: Conductor.

“QUESTION: Have you been a conductor since you started with the Transit Authority?

“ANSWER: That's correct.

“QUESTION: What is a conductor?

“ANSWER: Opens and closes doors, makes announcements.

“QUESTION: Back in the year 2000, specifically December 2000, did you have any train route that you always ran?

“ANSWER: No.”

MR. VERBESEY: Your Honor, I'll object to any inflections in his reading.

THE COURT: Let's just read it without any inflections.

MR. SANOCKI: Judge, this is how I want to read.

THE COURT: Please.

MR. SANOCKI: Do you want it monotone?

THE COURT: Please.

MR. SANOCKI: “QUESTION: And?

“ANSWER: Not a particular one, no.

“QUESTION: Did you have a particular shift that you worked?

“ANSWER: P.m.”

Skipping to line 16.

“QUESTION: Do you remember the day of this accident?

“ANSWER: No.

“QUESTION: Do you remember the accident on December 1, 2000?

“ANSWER: Yes, when somebody went under a train.

“QUESTION: Do you have a specific recollection of the events that day?
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“ANSWER: No.”

Page 7, line five.

“QUESTION: Where is the condu or located on the train?
“ANSWER: Middle of the train.”

Page 7, line 17.

“QUESTION: Where were you located? Were you in or out of the station?
“ANSWER: In the station when the train stopped.

“QUESTION: Do you know what car you were in?

“ANSWER: That would be the fifth car.

“QUESTION: That was the fifth car into the station?

“ANSWER: Yes.

“QUESTION: Do you know how far the fifth car was into the station?
“ANSWER: No, I don't remember that.”

Page eight, line 18.

“QUESTION: Do you know what time the incident occurred?
“ANSWER: No.

“QUESTION: Do you have any recollection as to whether it was afternoon or evening?
“ANSWER: I believe evening.”

Page nine, line 15.

“QUESTION: There came a time when you got out of the train?
“ANSWER: Yes.

“QUESTION: And did you discover what happened?

“ANSWER: I walked, let me see, yes.

“QUESTION: What did you learn happened?
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“ANSWER: I was told someone was under the train.

“QUESTION: Did you at any time go to the area where the person was under the train?

“ANSWER: No.”

Page ten, line 18.

“QUESTION: Okay. Did there come a time when you went to the area where the person was under the train?

“ANSWER: No.

“QUESTION: Did you ever have any communications with the person that was under the train?

“ANSWER: No.

“QUESTION: Did you speak with train operator James at the train location?

“ANSWER: Did I speak with -- yes.

“QUESTION: Where did you find him?

“ANSWER: First car.

“QUESTION: Had he gotten on to the train?

“ANSWER: No. He was sitting on the train, if I remember correctly.

“QUESTION: When you say sitting on the train, you mean --

“ANSWER: Inside the train.

“QUESTION: Do you know whether or not he got out of the train?

“ANSWER: No.

And the question continues: “At what point when he first came to see him?

“ANSWER: No. He was in the train.

“QUESTION: Do you know whether he remained in the train?

“ANSWER: When I was there, yes.

“QUESTION: For how long were you there?

“ANSWER: I have no idea.

“QUESTION: Five minutes, ten minutes?
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“ANSWER: I don't -- I have no idea.”

Page 13, line ten.

“QUESTION: How long did you remain at the scene?

“ANSWER: At the scene?

“QUESTION: Yes.

“ANSWER: I don't know. I don't know if -- was confusion, I don't know. I was just sitting there until the police arrived and
questioned me and waited in the train there. I couldn't give you a time sequence.

“QUESTION: I'm not asking for sequence of events. I'm just asking about how long did you stay at the Broadway Nassau
platform?

“ANSWER: I have no idea.

“QUESTION: Where did you go to from the Broadway Nassau platform?

“ANSWER: I don't know if they drove us or I don't know, to tell you the truth, I don't remember.”

Page 16, line 16.

“QUESTION: Do you know how many trips you made that day before this incident?

“ANSWER: No.”

Page 17, line nine.

“QUESTION: Do you know whether or not you were on the train, whether or not they originated out of 168th street?

“ANSWER: Yes.

“QUESTION: The train ran down south to Broadway Nassau Street, correct?

“ANSWER: Yes.

“QUESTION: Here you on the train the entire time?

“ANSWER: Yes.

“QUESTION: If I were to call this trip for you from 168th Street is to Bro?? dway Nassau, a southbound C train trip, was this
the first trip you made that day?

“ANSWER: I wouldn't remember that.”

Page 18, line nine.
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“QUESTION: Did you know a train operator Relesta James was the train operator of this southbound C train involved in this
incident?

“ANSWER: Yes. He was on the train. He was the train operator on that train, yes.

“QUESTION: Did you know that” --

MR. VERBESEY: Objection. Can we approach?

THE COURT: Yes.

(Discussion off the record.)

THE COURT: Sustained.

“QUESTION:” -- this is page 18, line 25.

“QUESTION: Do you spend any time at 168 terminal before -- at the terminal before the train left that day?

“ANSWER: Yes.

“QUESTION: How much time did you spend?

“ANSWER: How much time, I don't know just to prepare for the run.

“QUESTION: Were you in the employee's lounge?

“ANSWER: No, I was in the office.

“QUESTION: Were you watching TV that day before?

“ANSWER: No.

“QUESTION: Were you hanging out with Mr. James” --

MR. VERBESEY: Objection.

THE COURT: For the same reasons?

MR. VERBESEY: Yes.

THE COURT: Sustained.

MR. SANOCKI: Page 20, line 19.

“QUESTION: Do you recall when the train when you saw Mr. James as the train operator at or around 168th Street whether
you had any conversation with him before the train left the station?
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“ANSWER:” --

MR. VERBESEY: Objection, same reason.

THE COURT: Sustained.

MR. SANOCKI: Page 21.

“QUESTION: Other than that, any other conversation?
“ANSWER: No.”

That's all, your Honor.

THE COURT: Call your next witness.

MR. SANOCKI: Plaintiff rests.

THE COURT: Will the defense be presenting any witnesses?
MR. VERBESEY: Yes, if the court officer -- there's a fellow who I believe is down towards the end, his name is Michael Bryner.
THE CLERK: Sir, please, raise your right hand.

MICHAEL BRYNER, called as a witness, having been first duly sworn by the Court Clerk, was examined and testified as
follows:

THE CLERK: Please state for the record your name and business address and spell your last name.

THE WITNESS: Michael Bryner, B-R-Y-N-E-R. My business address is One Broadway, New York, New York, and the zip
is 10004.

THE CLERK: Thank you.
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