SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
ALI E. GUY, M.D.,
Plaintiff,
Index N
-against-~ i 023179/

METRO NORTH COMMUTER RAILROAD COMPANY
and JOHN HERRLIN, M.D.,

Defendants.

EXAMINATION BEFORE TRIAL of ALI E.
GUY, the Plaintiff herein, taken by
Defendant pursuant to Court Order, held at
the offices of Kelner & Xelner, Esgs., 222
Broadway, New York, New York 10038, on
Thursday, August 19, 1993, at 10:05 o'cloc%
a.m., before Stewart Nissenbaum, a f
Ehovthand Keporter and Notary Public of thé

State of Haw York.

NATIONAL REPORTING INC.
COMPUTER AIDED TRANSCRIPTION
71 HUDSON STREET
NEW YORK. NEW YORK 10013

TEL (212} 732-3120
FAX (2123 2270860




1 2
"' 2 A pPpEAMRDPE N C E St
3 KELNER & KELNER,.ESQS.
Attorneys for Plaintiff
4 222 proadway. 24th Floor
New Yyork. New vyork 30038
5 BY: ROBERT B- MARCUS, ESQ-
6 SIFF ROSEN P.C.
Attorneys for Defendant
7 233 proadway
New York, New york 10279
' ’ 8 BY: CATHLEEN GIANNETTA, ESQ.
9
ALSO PRESENT:
10
DEAN R. LOGIUDICE, Agent
11 METRO NORTH COMMUTER RAILROAD
347 Madison avenue
12 New vyork, New vyork 10017
. 13 * * *
14 _S_.'L‘._I._E.U_LA.'!.}_QE‘..S_
i5 1T I8 HEREBY STIPULATED AND AGREED,
16 by and petween the attorneys for the
17 respective parties hereto: that all rights
18 provided py the civil practice Law and
19 Rules;, including the right to opject ©° any
< 20 _ question except 2s to form, or toO move YO
21 strike any testimony at the examination.
22 are reserved, and, in addition, the failure
23 to object to any question or to move to
24 strike any restimony at this examination,
: . 25 shall not be a par OF waiver of the right
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. 1 Guy 4
. 2 agdress foxr the record-
3 A Dr. Ali GuY. 7 gramercy ?ark, New
4 york, New Yyork 10003,
5 Q Good morning. pr. GuY: My name is
6 cathleenl giannetta: 1'm the attorney representinq
1in, M.D. in the jawsuit

ro North a

nd John Her?

7 Met
' 8 you've prought against them.
i'm going +o ask you some questlons
reqarding your pasis foT this jawsuit. 1f you
d something 1've asked Yyour please

don't understan

1Let me KNnovw.

Just pe sS4

o ansversS:

NATIONAL R

and 1*11 re

re tO answe

EPORTING INC- (212 |

peat it er rephrase it.
r out 1oud;, particularly wieh

so the reporter can take

yes OF n
everythind down.
what is your office address?
A Currently, 7 Gramercy rark, New York.
New Yyork 10003
Q How lond have You peenn at that
address?
A Approximately ¢hree and 2 nalf years.i
Q prior to rhat address. what was youri
office address?
A 247 Third avenue. New york, Nev Yorké
Q po you maintain any other cffices?

) 232-3120
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1 Guy 5
."’ - 2 ' A 1 do-
‘ 3 Q Wwhere are those offices?
4 A Plainview,'Long tsland.
5 . Q What is the address in plainview?
6 A 146 Manetto Hill Road, plainviewv,
7 Long islang, and 475 mTuckahoe Road, yonkers:. New
’ 8 York.
9 Q what is your home address?
10 MR. MARCUS: objection. pon't
11 answer it.
12 Q po you spend rime at each of the
q; 13 offices that you mentioned, the Gramercy ~7
14 A 1 do gspend rime, Yes-
15 Q po you have a regular =chedule -7
16 A Yes.
17 Q .- of the time that you spend at each
18 particular office?
.19 A 1 do.
20 Q what 1is that schedule?
21 A The last address, 475 Tuckahoe Road,
s 22 that's a nev address, I just acquired that not
23 long agPO- 1'm there every other Thursday
24 afternoon;. half a day. every two weeks:.
@
25 Q How often are you at the plainviewv

_________#_Fﬂﬂd;,##,iiiiififpiiiifTxNG INC. (212) 732-3120
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Guy 6

office?

A I'm there about tWO ro three times @
week.
0 and the office ©on Gramercy?
A About two and 2 nalf days a week.
Q are you in practice alone at the

Ggramercy addrecs, or do you have any partners?
A 1 dcn't have a'partner.
MR. MARCUS: That's the answer.
THE WITNESS: okay -

Q Do Yyou nave any physicians working

A 1 had & physician working for me, he

Q Wwhen did he 1eave?
A about three months ago.
Q What was nis name?
A John Megarl, M e-g—a-r-r
Q How 1lond had DT Megarrl worked for
ycu?
A Approximately nine months.
Q Do you have partners in your practice

at the Plainview address and the yonkers address?
8 1 have no partners there.

NATIONAL RBPORTING INC. 212) 732-3120
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after the period of tim

1awsuit.

M5. GIANNETTA:

understanding. and perhaps

me if I'm wroeng: tnat ¢

He still b

MR. MARCUS:
vg what you mean-

paid, 1f that
doen't think that tha
with who is working. what his

consists of.
MS. GIANNETTA:
North employees:

still seeind pr. Guy uP

are
time.

MR. MARCUS: That‘s correct. Whet's
the gifference whether nhe has physician‘s
assistants workind for him OF not. |

MS . GIANNETTA: 111 address that
point when wWe get to the individuals.
Q Do YOu pave 2 specialty, pr. GuY:. in
your practice?
A 1 do.
Q what is your specialty?
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1 Guy 9
'. 2 A Physical medicine and rehabilitation.
3 Q are you poard certified in any area?
4 ’ A in -~
5 MR, MAﬁCUS: Objection. you can
6 answer it.
7 A i'm poard certified in physical
. 8 pmedicine and rehabilitation.
9 Q 1s that two separate poard
10 certifications?
11 A f¢'s One specialty, jt's one woard-
’ 12 Q po you practice in any other aread
. e 13 pesides physical medicine and rehabilitation?
14 A 1 also dao general practice.
15 MR. MARCUS: wait until the gquestion
: 16 is finished pefore you_qive your answerT -
\ , 17 Q are Yyou licensed to practice medicine
18 - in Ne¥ york?
19 B I am-
20 Q where dida you 9° to medical school?
21 A university of Northeast, pominican
22 Republic.
213 Q when did you receive your degreé froft
24 that school?
. :
25 A in June of 1981.

NATIONAL REPORTING INC. 12) 732-3120
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Guy 10

Q where did you complete your residency
or residencies?

A ' Wwnich one?

Q How many.did you complete?

A I completed physical medicine and
rehabilitation at Mount sinai Medical center. I

aid 18 months of ipternal medicine at Mount sinail
again. T 4id one year of general surgery at

Cabrini Medical center-.

Q Are You presently affiliated with any
hospitals?
A I am.
Q what hospitals?
A cabrini Medical center and Hospital
for Joint Diseases/Orthopedic fnstitute- That's

one hospital.

(Witness confers with counsel.)

Q po you haVve agmittindg privileges at
cabrini?
b At both these hospitals.
Q Iin qeneral, can you describe what the

practice of physical medicine and rehabilitation
consists of?

A it's a combination of orthopedics,

ING INC. (212) 732—3120
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Gguy 11
neorology, some jnternal medicine. The Jjob of a
spec1alist in this specialty is to rehabilitate
the patient, pring hi®m pack. to the optimum jevel
of functioning, whether it be from an accident, 2
fall, stroke, or amputation.

Q Have You ever taken the test to
pecomne poard certified in orthopedics?

MR. MARCUS: objection- poen't
answeyx the question.

MS . GIBANNETTA? That's clearly
relevant.

MR. MARCUS: Yyou naven't jaid a
foundation. 1t is not relevant and you
naven't laid @a foundation.

MS. GIANNETTA: He Says that his
practice jnvolves 2 combination of
orthopedics --

MR. MARCUS: That's correct. His

medical specialty. Yyou have not
established whetherl he-qualified to take
the examination in orthopedics by
completind an orthopedic residency. 1f you.

recall, he never rpok an orthopedic

NATIONAL REPORTING INC. (212) 732-3120
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1 Guy 12
.. ‘ 2 residency and, therefore, he would not be
3 eligible ro take .2 poard in orthopedics,
4 and he qoesn't have to practice in his
5 specialty, and I'm not going to allow him
6 to answerl.
? 1f you want toO mark it for 2 rulindg,
' 8 do what you want. T made MY statement for
9 the record. 1f you ask the same question
10 about neurologdy or internal medicine, 1'11
11 give you the same objection and direct him
12 not t© answer- It is 2 frivolous question.
e 13 MS. GIANNETTA: 1+ is not frivolous
14 pecause this jawsuit jpvolves pr. Guy's
15 professional qualifications, credentials,
16 and reputation.
17 : MR. MARCUS: The fact fnat Metro
i8 Morth and either jts lawyers or the
19 individuals jr claims are 1its doctors are
20 not familiar with Dr. Guy's medical
21 specialty, which is 2 nationally recoqnized:
22 and hospital recognized and poard |
23 recognized medical specialty, i of no
24 concern ro me OF to my ciient.
. 25 you do what you got to do, counsel-

NATIONAL REPORTING INC. (212) 732-3120
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15
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17 . GIANNETTA:

18
in

19

21 A .
Is a residency in neuroloqy required?

22
+o be poard eligible in © £ neurology?
MR. MARCUS:

23
Objection. pon't
e is not a3

24
H
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1 Guy 14
. | 2 specialist in neurologdgY-
3 MS. GIANNETTA: I'm not -~
4 MR. MARCUS: He is not here as your
5 expert. He is here as & fact witness. He
6 is not an expert in neurology- He has
7 never said he was poard certified in
’ B8 neuroclody:
9 pon't answer the question.
' 10 Next question.
11 Q Have Yyou ever been ©OF are you poard
12 eligible for the area of neuroloqy?
. 13 ' MR. MARCUS: objection. pon't
14. answer the question.
15 * MS. GIANNETTA: we'll mark all these
16 for a ruling.
17 I1f I ask him the same questions in
18 +he area of jnternal medicine, will you
19 nhave the same objections?
P 20 MR. MARCUS: Absolutely.
21 * MS. GIANNETTA: Then wve'll mark that
22 for a ruling as well.
23 Q Has your license to practice ever
24 been revoked oOT suspended?
. 25 MR. MARCUS: objection. don't answer

NATIONAL REPORTING INC. {(212) 732-3120
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1 Guy 15
. | 2 the question.
3 MS. GIANNETTA: Mr . Marcus. rhat's
4 completely relevant.
* 5 MR. MARCUS: 1t is never relevant.
6 As 1long as he nas said he is jjcensed, he
7 is licensed. if you want to ask him &
' 8 proper question, was he 1jcensed at the
9 : time he rreated the Metr© North employees:
10 1 will allow nim to answeY that, and rhat's
11 the only question 1 will allowvw pim to
12 answeXx- i'm not squesting rnat his
e 13 1icense was ever revoked or suspended, put
14 jt is ab improper question. you want to
"15 ask him questions referable ro this
16 1awsuit, you 90 right ahead.
17 MS. GIANNETTA: Let me ctate WY
18 position on the record- This 1% referable
19 ro the jawsuit pecausée pr. GuY is claiming
20 that certain actions of Metro North and its?
21 employee. Dr. Herrlin, were the reasons foré
22 his pusiness beind diminished.
23 in addition, he's making 2 clalm of.
24 slander, although we Say that DY- Herrlin
. 25 dia not s.ay what Dr. GwY says that he said:j

//“/Aili}iﬂING INC. (212) 732-3120
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ant

medici
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you would have found out ¢nat it was- The
fact ghat you naven't done your homewofk is
your pusiness:

MS GIANNETTA: Objection ro the
personalxty attacks Regardless of what
information comes from other places: |

evant t° the witness

uestions are still rel

9
and still permissible.
* MR. MARCUS: Mark it for a ruling:
Next question.
Q Have You ever peen disciplined by aé
professional poard ©OF py the Department of
NATIONAL REPORTING INC. (212) 232-3120
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1l Guy 17

. . 2 Education?
3 MR. MARCUS: objection- pon't
4 answer the question,
5 . * MS5. GIANNETTA: Mark that for a
6 yuling oD the same pasis.
7 Q Have You ever been sued for
, B8 malpractice?
9 MR. MARCUS: objection. pon't
10 answer the question.
11 * MS. GIANNETTA: mark that for a
12 ruling.
" 13 .Q in the course of your practice, have
14 you ever treated employees of Metro North Commuter
15 Railroad?
16 A Yes.
17 Q _Have you ever rreated employees of
18 other railroads?
19 A Yes.
20 Q At the present rime, what percentaqe
2 21 of your ijncome 1is derived from rreating injured
1 22 railroad employees?
H 23 MR. MARCUGS: Objection. pon't
24 answer the question.
‘. 25 MS. GIANNETTA: Mr. Marcus. pr. GuyY

NATIONAL REPORTING INC- (212) 232-3120
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Guy 18
is claiming that his income 18 reduced
pecause of the actions of defendant.

MR. MARCUS: No, he is not.

ws. GIANNETTA: HE is not making
that claim.

MR. MARCUG: No. Let mée put @a
gtatement on the record which will make
your 1ife much easier and his 1ife much
easierxr:

pr. GuY is claiming that his
professional reputation was impuqned by
statements made by DT Herrlin. As @
result of that, Dr. GuY lost & certain
amount of business which camne to him DY way
of patients who were Metro North employees:
However, pr. Guy was able t©O replace those
patients elsewhere so that he is not and
will not in this jawsulit make 3 specific
claim of actual pusiness loss PY virtue of
the slander by DYr. Herrlin.

we are not going to claim that,
rherefore, it should shorten your

examination, and we will so stipulate.

There is nN° claim of actual monetary 10s8S
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Guy
e tO replace the pmonetary

1
. 2 pecausée he wWas abl
3 10sS elsewhere:.
4 The one claim of ponetary 1055 that i‘
5 is clear js the failure to pay him bY Metro K
6 North for treatment previously rendered to. |
7 Metro North employees: that claim remains,
' 8 ag does @ claim of glander.
9 MS . GIANNETTA: Then he is claimind.
10 as 1 understand it, then, no 1058 of
11 jncome - '
12 MR- MARCUS * Wwe're not making @
of income jp this 1awsult

13 claim of loss
poctor was

aple to replace that

14 pecausée the
"1% jpncome elsewhere:- He is not 1o00king for
16 unjustified enrichment.
at the present time, poctoT., how many

Q

17
s are under your care?

18 Metr©Q North employe®
19 A At the present rime? The exact
numbeX r 1 don't Know.
1f you jeave 38 place in

MR. MARCUS:

anscript, we'll attenm

the &I
iness records.

rom nis bus
Thank You:

GIANNETTA:

in £

MS
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oximate the number,

1
can you appr

1t may not be exactly correct:

4
Q I understand that.
t is undet

5
Jould say 1
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A I
y howvw man

chis rime 1

proximatel
ast

Q Ap
Metro© North were YOou rreatingd at

year: 19927
the exact number

Again,

r after this ordeal that
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the
ous

£ a tremend

12
1 leos

‘D 13
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1% more than half.
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Wh

Q
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16
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18 diminish?
A
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o me through
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plem that ©
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the pro
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was repeate

name
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the record speaks fo
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Guy 21
it was some time around late -7 second nalf of 191
o second.half of '92, if the record is coxrrect.
i'‘m not 100 percent gure.

MR. MARCUS @ We wili state it for
the record, rhat as of that time period,
according ro Dr. guy's recoras, which ie
the subiect of the claim against Metro

North, there were approximately 2g Metr©

North employees who came under his care in

and as of Juné 5, 1992, rhere was due and

owindg for that treatment the sum of

5201,621.

's) poctor, is that Sum rhat youT
attorneY just read from your office records?

A yes, it is.

Q © 15 that fro® one particular rype of
record that's xept in your office?

A 1 don't xnow what you mean DPY “one
particular type of record.“

MR. MARCUS: For the record, I asked |

his office manager to prepar® for me, in
conjunction with this jawsuilt, a list of

patients, the dates of rreatment that were

NATIONAL REPORTING INC. (212) 732-3120
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Guy 22
covered, and the amounts due from Metro
North- 1f we have not previously supplied
you with that itemization, 1'11 be happy ©°
do SO in response to @ gormal demand for
samne -

MS . GIANNETTA: crhank you- and I d°

call for the production of that, and 1 will

MR . MARCUS: gerve M€ with @ written
demand and you‘ll immediately get 2@
response. it is something you're entitled
to;. ané 1'11 be happPY ro give jt to you.

] 1s that just patients who have

outstanding pills and are all MetY© North

MR. MARCUS : Thesé are patients
that., as of june 5 1992, nhad peen ©F were
still patients of Dr: Guy and for whom
MetTO North had previously undertaken to
pay for treatment put had failed o pay foré

1 will give you the amounts rnat ar

gue for each of these patients and the

dates of treatment, beginnlng and ending

NATIONAL REPORTING iNC. (212) 732-3120
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Guy 23
datesS: through that particular date of June
sth of 1992, which is encompassed in the
jawsuit.

Q Have there been patients of yours
that are employees of Metro North for whom the
pills have been paid py Metro North?

MR. MARCUS: When? pefore this
period pegan OT after ©OF during?

Q First, pefore this period pegan-.

MR . MARCUS: in other Wwords: prior
to the rime that he encountered chis
problem, was Metro North payingd the bills
for any Metro ¥orth employees?

MS . GIANNETTA: That's correct.

MR, MARCUS: 1t calls for a yes ©OF
no.
A Let me See if 1 understand the
question. prior to: tnat's the time they started

roadblocking me .
MR. MARCUS: Yes, prior to the cine

you encountered the problem that led ro the;

jawsuit.
A The answer is yes:
Q after YOu pegan havind problems: as

NATIONAL REPORTING INC- (212) 732-3120
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Guy 24
you saY. with Metro North, did Metro North pay any
pills to you?

MR. MARCUS: ox any portions of

bills-
THE WITNESS: Yyes.
Q For how many patients?
A The exact number, 1 don't Know. All

1 can tell you is, that sometime after that demand
jetteT went out to them and sometime after @a 1ot
of negotiations petweeh the patients rhat were
represented bY attorneys =7 and I don't pelieve.
ghat had anything to do with it eithexr -~ they
sent me 2 pig package. a lot of patients, compu;er
printouts that this is their newv customary rates,
this 1is what theY pay: and this is the amnount rhat
remains unpaid, and a COPY of thosé® things camne to
me and 2 copY went to the patients.

, After that, even during that rime,
rhere were some patients.that the bills were paid
jn full without those =~ without your customary
rates, without that formal computerized printout
form where jt says that the amount that was
customary and reasonable by their standards and

amount paid, amount unpaid. As you can see, there

NATIONAL REPORTING INc;ﬂd’*Piiijl_iii:iiiirﬂfJ
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1l ) Guy
. 2 was a lot of inconsistency on the Metro North

3 payments.

4 Q po you still have 2 copy of that

5 packag® that you received with the correspondence?

6 A 1 do-.

7 MS. GIANNETTA: 1 call for 2

¢ 8 production of that.

9 MR. MARCUS: serve 4S with a formal
10 demand. Wwe'll be happy t©° provide it to
1l yyou.
12 Let the record reflect fhat since
13 the outset of this jitigation, we have
14 demanded and still have not received full
15 computer printouts from Metro® North on all
16 charges submitted by DT- guy for rreatment
17 rendered to Metro North employees and the
18 disposition of those claims DY pr. Guy bY
.19 Metro North including payments made,
20 payments rejected; payments reduced. we
21 nave not received any of that: Wwe have
22 been waiting two years for that material-
23 pAre we ever going %° cee it? 1t's been

'. 24 formally demanded, and you were ordered tO
' 25 provide jt to us. you have not yet

NATIONAL REPORTING INC. R -1
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Guy 26
provided us with that-
MS. GIANNETTA: He provided
everything that ve were ordered to provide.

That's a1l 1'1l say about that. 1 have

peen in court every rime the judge has made

an order, and I have served you with a1l of
the prooer documents.
MR. MARCUGS: Fine-.

Q 1'm not asking the poctor this io
connection with & 10ss of income, put what
percentage of your income;. poctor, is presently
derived from rreating injured railroad employees?

MR. MARCUS: Objection. pon't
answerI 2a% to what is presently derived from
treating injured railroad employees:-

Q In 1988, what percentaqe of your
ipncome was derived from rreatingd injured railroad
employees?

MR. MARCUS: aAre You ralking about

Metr© North railroad employees?

MS. GIANNETTA: Yyes, 1'11 ask him

chat first.

Q Metro North railroad employees?

MR. MARCUS: objection: you can

NATIONAL REPORTING INC. (212) 732-3120
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answer over objection j£ you can recall.

A 1 have no way of xnowing for sure.

Q po you have.records that would show
you hoWV mucﬁ of your jncome Was derived from
rreating Metro North employees in 19887

MR. MARCUS: 1¢ calls for a yes or
no answer-

A No. NO-

Q po you have records of how nuch
income, dollarwise, you derived from rreating
Metro North employees in 19887

MR. MARCUS: objection:

ypou can answver it over objection.r
1t calls for a Yes or no. DP° you have
records?

THE WITNESS: yes, the record that I
nave =~

MR- MARCUS: 1t calls for a Yes or
no.

THE WITNESS: yes, I do-

Q Wwhat records do you have that would
show hoWV much jncome?

A The 1092 that Metxo North sends mMe at

the end of the year.

NATIONAL REPORTING INC. (212) 732-3120
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_. | 2 Q would that cover all the payments
3 that Metro© North has made to you during that year?
4 A { imagine SO .
5 Q Wwould you have that document for
6 19897
7 -3 I'm sure ny accountant nas it

4 8 someplace.
9 Q Wwould you have that document for

. 10 1990, 1991, and 19927

il A 1f Metro North sent me 2 1099, I
12 imagine 1 would nave it. yes.

e 13 Q 1f Metro© North had not sent You ‘a
14 1099, do you nave any other recorads from which Yyou
15% could determine how much incomneée you derived from
16 rreatingd Metro North employees durind those years? |
17 A The record that you have ~7 yes-
18 Q Wwhat recoxas would those pe?
19 A The record that was sent t° you about
20 my outstanding pills 2as of June of '92-
21 MR, MARCUS: NOo. The question is
22 not what you were owed. The question is:
23 po you nave any records that establish what:
24 your jncome wWas from Metro North, what they?

®
25 paid you? 1¢ calls for a YesS or no.

NATIONAL REPORTING INC. (212} 732-3120
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. | 2 ' oug WITNESS: NO-
3 Q po yeu xeep 2 record of bills that
4 are paid for each patient?‘
5 A po 1 have - I'm trying to think.
6 MR. MARCUS: Yyes or nO-
7 B i'm rrying to think if 1 have a
, 8 record. yes, there would be the patient's charts.
9 Q so, for gach MettrO Horth employe®:
10 then, You would have a record attached to his ©OF
11 her chart on the rotal amount t+nat you were paid
12 for him ©OF her?
e 13 A Yes.
14 MS. GIANNETTA: 1 call for the
15 production of those records grom 1988 to
16 the present:. |
17 Q poctor, what was your total incone in §
i8 19887
19 MR. MARCUS: Objection. pon't
20 answer the question.
21 MS. GIANNETTA: Do you make the sane
22 objection ¢or all the years?
23 MR. MARCUS: of course: 1 told you
24 we are not claiming @ 1o0ss of income -
'. 25 That's privileged information that you're
NATIONAL REPORTING INC. (212) 732-3120
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not entitled to. It is not relevant to any
of the jssues 1in the jawsuit.

1f we are not claiming 10ss of
income, you're not entitled to knoWv his
income.

MS. GIANNETTA: I'm entitled tO Kknow
the percentage he makes from Metro North
employees:

MR. MARCUS: you're not. ic's
irrelevant.

MS. GIANNETTA: 1 call for the
production of his taX returns for those
years, 1988 trhrough the present.

MR. MARCUS: Declined.

Q poctor, do° you claim that Yyou ljost
any otherl pusiness other thah grom Metlro North
employees as a result of the claims rhat you make
in this lawsuit?

A No, I'®m net claiming that.

Q po you claim that you lost pusiness
from any other railroad or from any other railroad
employees pecause of the claims in this jawsuit?

A No. 1'm not claiming that, either.

Q How many clients of Kelnerl & Kelner

NATIONAL REPORTING INC. (212) 732-3120
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. | 2 heve you treated?

3 MR. MARCUS: pobjection. pon't

4 answel the question.

5 * MS. GIANNETTA: We'll mark ir for @

6 ruling-

7 Q How many times have you testified_in
' 8 court this yeaf in connection with a jawsuit?

9 MR. MARCUS: objection. Yyou can

10 answer jt over objection.

11 Iin connection.with what jawsuit?

12 | ws. GIANNETTA: ID connection with

e 13 personal injury ljawsuits.

14 MR. MARCUS: objection, relevance:-

15 objection that it is not germane to any of

16 the issues in this jawsuit. it's palpably

17 improper-

18 pon't answer the question.

19 * MS. GIANNETTA: Mark rhat for @

. 20 ruling.

. 21 Q How many rimes have you testified in
1 22 court this year in connection with a laV¥ suit

23 prought bY 2 Metro North employee?

24 MR. MARCUS: opbjection. over

. 25 objection, you can answer that question.

NATIONAL REPORTING INC;#ﬁﬂd_iiiilrzii:ijjjf_,ﬂ
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"- . 2 A This year: none. None that 1 can
3 recall.
4 Q How many tines did you testify last
5 year in connection with a lawsult prought by 2
6 Metro North employee?
7 MR. MARCUS: objection. you cahn
, 8 ' answer it over objection.
9 A 1f my memory serves me correctly.
10 three or four times .-
11 Q How many rimes did you restify in
12 1991 in connection with a lawsuit prought by 2
‘ 13 Metro North employee?
14 MR. MARCUS: objection. over
15 objection, you can answer the question.
16 )1 Again, i f memoTy gerves me correctly,
17 approximately three to four tines.
18 Q poctor, did you review any records
19 pefore coming here today to testify?
20 A 1 did.
21 Q what records did you review?
22 A 1 reviewed the rranscript of my last
23 restimony and the testimony that was given bY MrT .
24 Ramnarine Lall, R-a—m-n-a-r-i—n-e, L-a-1-1-
" 25 Q pid you review anything else toO
NATIONAL REPORTING INC. (212) 732=-3120
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preparl® for your restimony here roday?

A No.
u recall testifyinq at the

po Y©
tpnat you maintained a

Q
c authorities hearingd

publi
r office?

ijon

Metro North f£ile in you
7 MR. MARCUS: Objection. pon't
8 ansvwel the question. Objection ro the
9 form.
10 Q poctor. do you maintain any type of
11 speoial file in your office foOrf Metro North
12 parties?
13 B With_reference to this jawsult, yes-
14 Q wWwhat do you keep 1in that file
15 Y pasicallY: the coPY of the aemand
16 1etteT: coples of correspondence from Metro North
17 o mY attorney and from them to ne, copies of
18 outstandinq pillindg statements, copies of what the
19 patients have caid to me reqarding my “~° the
20 slanderous remarks grom DI- Herrlin apbout ME:
21 Q pid you pyind that file with you
22 roday?
23 A No.
24 MS. GIANNETTA: 1 call for the
25 production of that file with the except

NATIONAL REPORTING INC. (212) 732-3120
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. ' 2 of course, of any material privileged
3 petween DI. Guy an his attorneys.
4 Q poctor, do you use any type of fee
5 schedule in cetting your fees for your patients?
6 MR.'MARCUS: objection. You can
7 | answer it over objection.
. 8 opjection to the form. I don't
2] understand the question.
10 MS. GIANNETTA: 1'11 reask it.
11 ' Q poctor, do You have set fees for
i2 particular cervices you render?
13 A 1 do.
‘ 14 Q Do you have a fee schedule that you
15 use or that your pilling department ﬁses?
16 MR. MARCUS: objection. Yyou just -
17 asked the same guestion. Asked and
18 answered.
19 (Witness confers with counsel.)
20 MS. GIANNETTA: Let the record
21 reflect that the witness and his attorney
22 are conferring.
23 MR. MARCUS: yes, he is exercising
24 his constitutional privilege under the
‘. 25 United States and New York State
NATIONAL REPORTING ITRC. (212) 732-3120
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2 constitutions ro confer with counsel. Do
3 you have some objection that?
4 MS. GIANNETTA: I just wanted 1t
5 noted on the record.
6 MR. MARCUS: Absolutely, py all
7 means. |
8 Q pector, do you have 2a Workers
9 compensation fee schedule that you will use for
10 certaiﬁ types ©of clains?
11 MR. MARCUS: objection. Are You
12 ¢ referring to the statutory fee schedules
13 set by New vyork State Workers CQmpensation
14 poard which is imposed on all health care
15 providers by the state of New york by law?
16 1s that what you are referring to. counsel?
17 MS. GIANNETTA: Let me ask the -~
18 1'11 rephrase the guestion.
_19 MR. MARCUGS: Fine.
20 Q poctor, do you abide in certain cases
21 by the Wworkers compensation fee schedule?
22 MR. MARCUS: Are you asking the
23 poctor if he obeys the jaws of the state of
24 New York? The answer is yes.
25 MS. GIANNETTA: No, I'm asking if he
NATIONAL REPORTING INC. (212) 732-3120
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1 Guy 36
. 2 treats patients for which that fee schedule
3 is applicable. \
4 : MR. MARCUS: it calls for 2 yes ©T \
5 no. You're talking about the New York a
6 state Wworkers Compensation. 2
|
7 Ms. GIANNETTA: Fee schedule. )
' B ﬁR. MARCUS: Yes OY noO, do you evVer
9 treat patients under that fee schedule?
10 THE WITNESS: Under Worker's Coﬁp
11 rules and regulations?
12 MR. MARCUS: Yes.
13 THE WITNESS: Yyes, 1 do.
14 Q Is that the sane fee schedule that
15 - you use for railroad empleoyees when you treat
is them?
17 MR. MARCUS: Are you talking about
is all railroéd employees OT Metro North
19 railroad employees?
/20 MS. GIANNETTA: Metro North railroad
21 employees.
22 A No.
23 Q Do you have 2 printed fee schedule
24 that applies to Metro North railroad employees?
. 25 MR. MARCUS: As of todaY. or at the

NATIONAL REPORTING INC. (212) 732-3120
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3 MS . GIANNETTA:
4 MR. MARCUS: You have to be time
5 specific or I'm not goindg the allow the
6 answer-
7 MS. GIANNETTA: 1L's my understandw
¢ 8 ing that the relevant time period continues
9 . ro the present.
10 MR. MARCUS ¢ Just ask your question,
11 counsel. 1 asked Yyou to be time specific.
12 Q in 1988, did you have a fee schedule
13 that applied to your rreatment of Metro North
14 employees?
15 MR. MARCUS: A fee schedule
16 generated py whom, by the poctor?
17 MS - GIANNETTA: By the poctor.-
18 MR. MARCUS: or kY Metro North or by
19 sOme ghird party?
<20 MS. GIANNETTAZ t'm first asking him
21 1f he had 2 fee schedule;, and I'11l ask him
22 who generated that fee schedule.
23 MR. MARCUS - over objectien, you can .
. 24 answer it
25 A Yes.

//,ﬁw“mmc e
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.‘ ‘ 2 Q Whe set the fees oOn that fee schedule
3 in 19887
4 A i did.
5 Q In 1988, did you treat patients other
6 than Metro North employees?
7 A Yes.
' 8 Q Did you have the same fee schedule
9 for those other patients as for the Metro North
10 employees?
11 A Yes.
12 Q in 1989, did you have a fee schedule
e 13 for Metro Neorth employees?
14 A Yes.
15 Q Is that the case in 1990, 1991, 1992
16 and to date?
17 A I have only one fee schedule. It's
18 peen the samé.
19 Q That was ny next gquestion. Has it
20 changed at all since 19887
21 A Maybe slightly on some procedures.
22 put for the most part, it is about the same pball
23 park figure.
24 MS. GIANNETTA: I call for
. 25 production of that fee schedule for 19588 toO
NATIONAL REPORTING INC. (212) 732-3120
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the present.

Q other than the Workers compensation
fee schedule and the fee schedule that applied to
the Metro North employeeé, do you have any other
fee schedule, OF have you since 1988, that applies
to any patients that you treat?

A Fee schedule? Let me ask my attorney
a guestion.

Q okay.

(Witness confers with counsel.)

A Yes.

Q okay . Can you describe =~ did you
have one other fee schedule OF more than one other
fee schedule?

a At the time I was treating Metro
North employees at the peginning, 1 was not 2
Medicare participant. I became 2 Medicare
participant I would say about the last year and a
half, and I must abide bY the federal fee
schedule, the rules and regulations.

aAnd also, I participated with one
HMO, U.S. Health care, and I abide by their fee
schedule. I also participate with the Blue

cross/Blue Shielﬁ wraparound plus, ana I follow

NATIONAL REPORTING INC. (212) 732-3120
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. ‘ 2 their fee schedule as well.
3 Q since 1988, have you used any otherl
4 fee schedules set bY yourself, othef rhan the one
5 that you have described already?
6 A 1 nave ©ONe standard fee schedule,
7 just one.
, 8 Q' okay. D°© you call it your standard
9 fees, ©OT somethinq else?
10 A 1 call it my standard fee schedule.
11 Q in 1988, did you trreat any Met¥ O
12 North émployees that were clients of paniel
‘ 13 McCarthy?
14 A Iin 19882 I do not recall.
15 Q How abpout in 19897
16 A again, 1 do not recall.
17 Q Do you recall in 1990, vgl1, ©or 1927
is A Yes.
'19 Q How many clients of Dan McCarthy did
. 20 you great in 19917
21 A The exact number, 1 do not Know.
22 Q po you know an approximate aumber?
23 A { do not.
24 MR. MARCUS when You say paniel F-
. 25 n mccarthy: are you referring to the laV¥ firr-f:

NATIONAL REPORTING INC. (212) 232-3120
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. ' 2 ' of Graham, campaign & Mccarthy, P.C:?
3 MS. GIANNETTA:‘ Yes, 1 am.
4 MR. MARCUS: S0 the record is clear.
5 MS. GIANNETTA: Thank Yyou.
6 Q T may have just asked you this. In
7 1991, 4o you recall how many clients of Graham,
8 Campalgn & Mccérthy you treated?
9 . A when?
i0 Q 1991.
11 A No, 1 don't recall.
12 Q Do you recall in 19927
e 13 A 1 do not.
14 Q po you have records in your office?
‘15 A T think the only record that I havé
16 is the record from the billing statement that was
17 gcent to Metro North, and Yyou can simply take the
is patients and cross-match them to thelir attorneys
¢ and yocu would get your answer.
20 Q In your office, do you keep any
" 21 records that would show the identity of a Metro
22 - North employee's attorney?
23 A Not a record per S€-
24 Q Would you note it in the chart?
. 25 A In the chart, yes, it would be noted,

NATIONAL REPORTING INC.
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~just part of general information.
0 at the present time, are you treating

any clients of Daniel Mccarthy?

A I am.
Q or Graham, campaign & McCarthy?
A I am.
Q How many patients are you rreatind
now?
A The exact numnber, 1 don't Know. I

can tell you ijt's very small.

Q 1s it @& lesseYt number than in 19917

A Much lesser number. again, 1'm not
sure when I started treating patients grom that
1aw firm, put all 1 can tell you is the numbers
rhat I'm rreatingd right now ig very:. yery few-

Q Have YOu ever discussed the reduction
in the number of the clients of that girm that you

rreat with any attorney from that firm?

A Yes.
Q Wwho did yow discuss that with?
A Mr. paniel Mccarthy himself, the
senior.
Q pid you ijnitiate that conversation?
A 1 dﬁn't remember if I was the one who
NATIONAL REPORTING INC. (212) 732-3120
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. . 2 ioitiated it or -~ put I remember it was sometime
3 around the problem I was having gettindg my bills
4 paid, and that WwWas around the time that the
5 discussion was made.
6 Q Approximately when did that occur?
7 A 1 would say, during the period where
, 8 my -- the demand letter went out, and I would saYy
9 for the next fewvw months afterwards.
10 -Q what was the substance of your
11 conversation with Mr. Mccarthy in this regard?
12 A 1 was asking him what ro do with the
6 13 unpaid Metro North bills- He told me he would
14 contact Metro North to see if he can get an
15 answer, and then he called me pack and he gave me
16 some'feedback.
17 - Q Wwhat was the substance of the
18 feedback he gave you?
19 A The feedback was that MetroO North do
20 not like you. they are not happPY with you. you're
21 1ike a thorn at thelir sides, something tO tne fact
22 that they pave it in for you. they are going to
23 give you vroubles, and his answer was, "We.don't
24 xnow what We can do, and we'll see, we'll trY to
. 25 keep in touch with them."
NATIONAL REPORTING INC. (212) 732-3120
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. 2 Q pid you question Mr. Mccarthy on why
3 fewer ci1ients of their's were coming to see you?
4 A He never gave me 2 specific answer,
5 put the feedback was that a lot of his clientc
6 were very anhappy that the bills, the pig package
7 trhat Metro North sent out to me, that there were
' 8 partial payments made and that the client would be
9 responsibple for the balance;, rhat his clients
10 called him pack and were frignhtened, said "wWhat
11 does this mean, we signed 2 ijien letter with Dr.
12 Guy that we would ke ultimately responsible for
e 13 the unpaid balances,“ what that meant, and he -had
14 no specific answer for them, and that scared 3 lot
15 of his clients, and also at that point, everybody
16 knew the patients, Mr. Mccarthy himself knew about
17 the slanderous remarks made about me pecause SORE
18 -of these clients rold Mr. Mccarthy directly-
19 Q How do You know that some of his
/20 clients told him directly?
21 A How did I xnow that?
22 Q Yes.
23 A He told me himself. He sent me 2
24 correspondence, a letter from two of -- one was a
. 29 Dr. Balensweig, B-a-l-e-n-s-w-—e—i-—g, who examined
i
NATIONAL REPORTING INC. (212) 732-3120
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one of mYy patients,

remember correctly,

rhese very negative remarks about me.

read the reportAyourself, he
physiotherapist not an M.D..

derogatory. to the fact that

me as an expert in the field

-

45

a Richard Glissettl, if 1

and in his remark he puts down

Yyou can
calls me &

and he says something
he does not consider

of EMG toO pe able to

document 2 carpal tunnel, that I'm a

physiotherapist not an M.D.

profession is a well-recoqnized medical specialty

gverybody knows mYy

since Wworld War 11, one of oldest.

Also there was a remark made by Dr.

Herrlin to Else Osornoc in the correspondence he

sent to me that Dr. Herrlin ¥

treatments as pullshit.

Q po you mean in the correspondence

eferred to ™Y

that Mr. MccCarthy sent to you?

A Yyes.

Q poctor,

the correspondence forwarded

Mccarthy?
A Yes,
them as well.

MS. GIANNETTA:

NATIONAL REPORTING INC.
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production of that correspondence.
Q In the correspondence you referred
to, ©Or t+he report you referred to: of Dr.
Bolensweig, was there any indication that Dr.

Balensweig had spoken to Dr. Herrlin?

A In that report?
Q Yes.
A How could it? How could it? That

report wWas -
MR. MARCUS: It just calls for 2 yes
or NnOo.
A No. The report was an independent
medical examination report. 1 believe ~~
MR. MARCUS: Just answver the
question yes or no. pon't volunteer.
Q Doctor, did Mr. Mccarthy ever tell
you that he was recommending that Metro North

employees who were his clients not continue to see

you?
A pid he ever say that to me directly?
Q Yes.
A No.
Q pid any client of Mr. McCarthy ever

tell you that they were no longer going to see

NATIONAL REPORTING INC. - (212) 732-3120
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. ' 2 yo;.x?
3 A No.
4 Q Does Mr. McCarthy's firm, OF did Mr.
5 McCarthy's firm at any ﬁime from 1988 until yow
6 say you began having problems with Metro North,
7 did Mr. McCarthy's firm ever refer thelr clients
. 8 to you for treatment?
9 A He may have.
10 Q pid you, during that rime period,
11 ever refer Metro North employees wheo you were
12 treating to Mr. McCarthy for legal representation?
13 A 1 may have.
@
14 Q Oop how many occasions, approximately,
"15 would you have done that?
16 A Exact number, I don't recall.
17 Q Would you have any notations in
18 charts or any other records of when you dida that?
19 A No.
20 ¢] In the instances that you referred
‘21 patients, would you receive -- to Mr. MccCarthy's
22 firm -- did you receiver any ccmpensation?
23 A Absolutely not. First of all. I'm
24 not --
. 25 MR MARCUS: Just answer YeéS or no.
NATIONAL REPORTING INC. {212) 732-3120
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. ' 2 A The answer is no.
3 Q Wwhen was the last time MI. McCcarthy's
4 firm referred a Metro North emploYe®€ ro you for
5 treatment?
6‘ A The last time?
7 Q Yes.
8 A The exact jast time, f don't recall,
' 9 put I can tell you it nasn't happened in a very
10 jong time since this ljawsuit, this pusiness with
11 Metro North, started.
12 MS. GIANNETTA: 1 call forT the
13 production of records that would show what
eb 14 Metro North employees presently under the
15 care of DI Guy are clients of Mr.
16 McCarthy's firm.
17 MR. MARCUSi Yyou already have that
18 information, counsel.
19 Q Have You had, in the last rwo yearsS:.
20 any disputes with Mr. McCarthy's firm unrelated tO
’ 21 the allegations in this jawsuit?
22 A Not that I can think of.
23 v} since 1988, have You rreated Metro
24 North employees who were clients of Jesse sable's

. 25 office?

NATIONAL REPORTING INC. (212) 732-3120
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A Yes.

Q or of sable, cold & Dinhoffer?

A Yes.

Q Approximately how many clients of
when I s3aY "Jesse sable's office," I meanh Jesse

sable’'s office which is nowvw sable, Gold &
pinhoffexr- In 1988, how many clients of Mr.

sable's office daid you treat?

—

49

A There's NO way for me o know. 1

nave no xnowleddge of the exact number.

Q would that pe noted in the patients‘
charts?

A 1f you ask me would that be in the
general patient information?

Q Yyes-

A Tt usually is.

MS. GIANNETTA: 1 call for =7
Q 1s the general patient information,

py the way. poctor, & form that is filled out bY

all patients?
A Yes.
MS. GIANNETTA: 1 call for the

production of the general patient

jnformation form from 1988 to the present

NATIONAL REPORTING INC. (212) 232-3120
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2 for all Metro North employees.

1 MR. MARCUS: Absolutely not. That's

4 privileged material. Without 2 patient

5 release, We cannbt give you anything out of

6 the patient's file. Tt's against the law.

7 ‘ MS. GIANNETTA: I disagree with you,

8 Mr. Marcus.

9 MR. MARCUS: The Doctor cénnot put
10 into issue his patient's chart. You can't
11 do it in a claim where the poctor is
12 against you. This is not a lawsuit brought
13 by thosé individuals. To the extent that
14 they may have jawsuits, that material -

15 against Metro North, that material may be
16 available to Yyou through the lawyers

17 representing those people.

18 in fact, I am reasonably certain

19 that your legal department, to the extent
20 that they are defending claims by these

~21 people, has already requested

22 authorizations for that information. BY

23 "you," I mean the legal department of Metro
24 North. But in the context of this lawsuit,
25 you are absolutely not entitled to anything

{212) 732-3120
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out of 2 patient's chart, other than
pilling records which may be the subject of
this jawsuit. other than that, you're not
entitled to anything else on the patients
without violating their privilege, which is
prctected by statute.

MS. GIANNETTA: Let me just state
for the record, ihen, gnat Dr. GuY. in the
context of this jawsuit, has witness
jmunity., and he has put the patients'
treatment in issue. The only -~ @ main way
for Metro North and Dr. Herrlin toO defend
the case is by showing that truth is &
defense in this case-

MR. MARCUS: Truth that Dr. Guy 18
not competent to practice medicine;, you're
going to show that by jooking at the
patient charts without the permission of
the patients? you are not going to© do that
rhrough me not without a court Order:

MS . GIANNETTA: pr. Guy has said
that DIr. Herrlin told patients, in
substance, that his treatment.was not'

nelpful. In that regard, we are® the -- the

P,ﬂffefdﬂ_______
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only way to defend those charges is to know
what that treatment is and to ask Dr. GuY
and examine the charts.

MR. MARCUS: You already Knowv what
that treatment {s. Dr. Guy submitted
jtemized pbills with descriptions of the
treatment as required by Metro North. You
already have that jnformation. We are not
going to jnvade these charts to satisfy
your curiosity- We cannot do that without
releases from the patients.

MS. GIANNETTA: Wwe'll have to mark
that for a ruling.

MR. MARCUS: we will not do that
without releases from the patients.

MS. GIANNETTA: Wwe'll have to mark

that for & ruling, then-

Q poctor, You referred to a lien letter
earlier. Can you descsibe what that is?
A A lien letter pasically says =~ on

the top of it says —~

MR. MARCUS: pon't describe what it

says. The document will speak foT itself.
Q Wwhat is the purpose of that lien
NATIONAL REPORTING INC. (212) 732-3120
o
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jetter?

A The purpose of the lien jetter is, in
case the ipnsurance company does not cover all the
medical charges, expenSes.-- they may cover somé
or none at all -- that the balance of the unpaid
bills would come out of the proceeds from the
settlement.

MR. MARCUS: It's an assignment, is
it not? |

THE WITNESS: It's like an
assignment, YeS.

MS. GIANNETTA:S 1 call for the
production of that lien letter for all

Metro North employees treated by Dr. Guy

since 1988.

Q poector, have you oY has your office
sought to obtain any of the outstanding amounts of
bills on the Metro North employees, have you
sought to obtain that from the patients
themselves?

MR. MARCUS: GO ahead.

A yes, we have tried toO cbtain that

through the patients and through their attorneys.

and -- Yyes-

NATIONAL REPORTING INC. (212) 732-3120
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2 Q Are some of the amounts that you have
. 3 sought to obtain from the patients and their
4 attorneys also included in the amounts fou‘re
5 cseeking in this lawsuit?
6 A The amount that I'm seeking in the
7 jaw suit is only the unpaid amounts.
8 Q Yes, are some of those unpaid amounts
' 9 also amounts that you're seeking at the same time
10 to get from the patients directly?
11 A ) 1t may be.
12 MR. MARCUS: Is it your intention to
i3 get paid twice?
0 14 THE WITNESS: Oh, no, I'm not trying
15 to get paid twice, absolutely not.
16 Q In 1988, how many patients of Mr.
17 sable's office were you treating? I may have
18 asked you this.
19 MR. MARCUS: Objection. asked and
20 answered.
21 Q po you recall, in 1989 or in any year
22 up to the present, how many patients of Mr.
23 sable's office were Metro North employees you were
24 treating?
. 25 MR. MARCUS: You mean clients of Mr.
NAT;ONAL REPORTING INC. (212) 732-3120 i
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Sable's of fice who pbecame patients of Dr.

Guy .
MS. GIANNETTA: Yes.
A NoO, there's no way for me to recall
it.
Q can you say whether the number -~

first of al1l, are you treating, at the present
rime, any clients of Mr. Sable's office?

A Not that 1 can recall.

Q pid you, at any time during this
year, treat any clients of Mr. sable's office?

A Again, not that I can recall.

Q pid you treat any clients of Mr.
Seble's office during 19927

A 1 may have been.

Q Wwas that number approximately the
same or more or less than the number of clients of
his‘office that you rreated the year pefore?

A 1 would say it was less.

Q Have You spoken to anyone at Mr.
sable's office regarding the decrease in nunber of
their clients wWho are Metro North employees?

A In that particular -

MR. MARCUS: It calls for a yes ©OfF

NATIONAL REPORTING INC. (212) 732-3120
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no.
A Let me see if T understand the
gquestion.
MR. MARCUS: Could we have it read
pack, please?
{Question rea@.)
A I. may have.
Q Did you ever ask why fewer of their
clients who were Metro North employees were now

your patients?

A Yes.

Q Té whom did you ask that guestion?

A Mr. Sable himself.

Q In substance, what was his response?
A It was the sanme general substance as

the discussion I had with Mr. McCarthy, the senior
himself, same general substance, same general
feeling, samne general answer.

Q pid he tell you that he did not
intend to refer any clients to you?

S No.

Q since 1988, have you ever treated
clients of Mr. sable's office who were employees

of other railroads?

NATIONAL REPORTING INC. (212) 732-3120
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.‘ . 2 MR. MARCUS: Objection. pon't
3 answer the question.
4 MS. GIANNETTA: That's perfectly
5 relevant pecause DIr. Guy 1is claiming in
6 ‘, this jawsuit that there's only 2 reduction
7 in the number of patients from Metro North,
, 8 and -~
9 MR. MARCUS: He has already said
10 that he is not making alclaim +hat the
11 slandeXr caused him +to lose any other
H i2 pusiness other than Metro North employees:
e 13 He has already said that. Therefore —7
14 MS. GIANNETTA: jt's still relevant.
15 I1f he was treating other railroad employees
16 and that number has also reduced, it could
17 be for 2a reason other than what he claims
18 is the slander bY Metro North.
19 MR, MARCUS: No, I don't see it that
20 way - pon't answer the question.
/21 Q Since 1988, nhave You treated any
22 Metro North employees who were cl1ients of Michael
23 Flynn oOr Michael Flynn's office?
24 A since 19887

. 25 Q Yes.

NATIONAL REPORTING iNc. (212) 732-3120
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"' ' 2 A Yes.
3 Q Are you presently treating any
4 clients of Michael Flynn or his office who are
5 Metro North employees?l
6 A No.
7 Q pid you ever treat any clients of
8 Michael Flynn who were employees of other
’ 9 railroads other than Metro North?
10 MR. MARCUS: Objection. Don't
11 answer the gquestion.
12 Q At present, are you treating any
13 clients of Michael Flynn's firm?
‘.} 14 A No.
15 Q Have you had, since -- well, say, in
16 the last two years, any disputes with Michael
17 Flynn or his offices unrelated to the allegations
18 in the lawsuit?
19 MR. MARCUS: objection to the form.
20 pon't answer the guestion.
“21 Q Have you spoken to Michael Flynn oOr
22 his office regarding why no clients of their's are
23 presently patients of yours?
24 A Basically -~
. 25 MR. MARCUS: It calls for a yes or
NATIONAL REPORTING INC. (212) 732-3120
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no.

A when did I =~

o) Have you spoken to him?

A Yes.

Q Wwhen did you speak to someone at Mr.

Flynn's office regarding that?

A The exact time, I don't recall, but
again, it was sometime around the same time of
this stopping of the payments, slanderous remarks,
generally around the same time.

Q what was +he substance of =-- who did
you speak to at Mr. Flynn's office, wWas it Mr.
Flynn himself?

A Mr. Flynn.

Q Wwhat was the substance of what Mr.
Flynn said to you in tnis regard?

A Again, it was pasically the same &5
with the other mentioned attorneys.

Q Wwhat do you mean npasically the
same"? Can Yyou tell me what you recall of the
conversation with him?

A Basically, I was asking him, I said
nwhat should I do? Do you have any answers why

Metro North is not responding to my letters? They

ATIONAL REPORTING INC. (212) 732-3120




10
11
12
13
14
‘15
16
17
18
19
20
21
22
23
24

25

Guy 60
are not paying ™Y pills, and when I call their
claims examiners, they tell me We have special
instructions ro put your pills in a special file
and we have neo permission ro processS any of those
pills."

1 said, nyhat does this all mean?
Wwhat should I do?" Again, he says: nell, let me
make SOmE phone calls see what I can do." He
calls me pack and says the same thing. ngeneral
consensus is theyY gon't like you, you're 2 thorn
at their sjide and they are going to try to giee
you problems," and again he doesn't know what he
can do to work things out with MetroO North.

Q since that conversation that Yyou had
with Mr. Flynn, has he referred any clients of his
to you for treatment?

A Not that I can recall.

Q gince 1988, has he ever referred
clients to you for treatment?

A 1 don't remembeX if the clients,
patients, came directly from him or through other
Metro North employees: that I recall.

0 Had you, since 1988, ever referred

Metro North employees to Mr. Flynn for legal

NATIONAL REPORTING INC. (212) 732-3120
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. 2 representation?
3 A No.
4 Q Had you ever, since 1988, referred
5 Metro North employees te Mr. Sable for legal
& representation?
7 A {'m not sure. I may have.
, 8 Q gince 1988, have you treated Metro

9 North employees represented by any other

10 attorneys, other than those already mentioned?
11 A gince 1988 to the present?

12 Q Yes.

L 13 A By other law firms?
e

14 Q Yyes.

15 A oh, Yes, I may haQe.

16 Q Have You treated any employees of
17 cahill, Goesch & Depersia?

18 MR. MARCUS; Employees?

19 Q 1'11 reask the question. Have YoOu
20 treated any clients of the law firm of canill,

/ 21 Goesch & Depersia?

22 A When, in 19887

23 MR. MARCUS: From 1988 up to the
24 present.

"I 25 A

NATIONAL REPORTING INC.
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Q Have those bills been paid?

A I don't recall. I'm not sure, I
mean, it is in the letter. There's no way for me
to know.

Q Have you treated any clients since

1988 of Altier,IWayne & Klein or Joe Altier's
office?

A .I don't recognize that name, so the
answer should be no.

Q Have you treated‘any clients of Juron
& Minzner?

A Again, I don't recognize that.name-

Q Let me show you a letter and an
attachment that was marked Respondent Exhibit 1 on
January 30, 1992 at the public authorities
hearing. I'm just asking you, is that what you
have been referring to, Doctor, as your demand
letter?

A Yes.

MS. GIANNETTA: I would ask that
this be marked as Defendants' Exhibit A for
identification.

(A letter was marked Defendants'’

Exhibit A for identification this date.)

NATIONAL REPORTING INC. (212) 732-3120
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2 Q poctor, within the last year, have

3 you had any diéputes with any attorneys at Mr.

4 sable's office unrelated to the allegations in

5 this jawsuit?

6 MR. MARCUS: Objection to the form.
7 pon't answer the question.

B Q In the lLast year, have Yyou had any

9 disputes with Mr. sable's law firm or any of the
10 attorneys in it?

11 MR. MARCUS: objection to the form.
12 pon't answer rhe gquestion.

13 MS. GIANNETTA: what's the objection
14 to the form, Mr. Marcus?

15 MR. MARCUS: It's not WY job to

16 educate You- T don't Kknow what you mean.
17 MS. GIANNETTA: I'm 1o00king to see
18 if there's any other reasons that there

19 might have been a diminution in -~
20 MR. MARCUS: psk a proper guestion.

T 21 That may be more of the proper question. I

22 don't know what you mean by ngispute.”

23 Q Let me ask you it this way, Doctor.
24 pid any attorneyY at Mr. sable's office tell you

25 that they were no longer sending clients to you

NATIONAL REPORT
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. ' 2 for treatment?
3 a No.
4 Q Did anyone at Mr. Sable's office tell
5 you that they were recoﬁmending to their clients
6 that they no longer see YOu for treatment?
7 A No.
, 8 Q Dié anyone at Mr. Flynn's office ever
9 tell you that they would recommend that their |
' 10 clients no longer see You for treatment?
11 A No.
12 ' Q pid anyone at Mr. Flynn's office ever
13 tell you that they were instructing their clients
:‘ 14 not to go to you for treatment?
15 A No.
16 Q For the cutstanding amounts of the ‘
17 pills on the Metro North employees, did you
18 contact the employees directly or did you contact
19 their attorneys?
20 MR. MARCUS: Objection to the form
21 but you can answer it.
22 A Their attorneys.
23 Q pid you make any complaints to any
24 professional poards against any of the attorneys
. 25 for nonpayment of the bills?

NATIONAL REPORTING INC. (212) 732-3120
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2 _ A One second.
. 3 (Witness confers with counsel.)
4 A Yes. |
5 0 Against how ﬁany of the attorneys?
6 A I believe just one.
7 Q Which attorney was that?
8 A That was Michael Flynn.
' 9 Q To whom did you make a complaint
10 about Michael Flynn?
11 A To the Bar Association.
12 MR. MARCUS: Disciplinary Committee.
13 A Disciplinary Committee.
e 14 Q bid that complaint involve the
15 payment of bills?
l6 A That complaint involved the ~=- not
x7 following with the lien agreement signed by
18 patient and by attorney.
19 Q In connection with the payment of
20 bills?
21 A Yes.
2; Q When was that complaint made by you,
23 Doctor?
24 A Shortly after the client --
25 THE WITNESS: Am I allowed to
®
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mention the client's name?

MR. MARCUS: No.

Q Do you know what year it was?
A Yes.
Q What year was that?

MR, MARCUS: 1992.

Q Wwas that complaint revolved in any
manner?

A Resolved in any manner? I don't know
what you mean by nresolved."

Q 1'11 withdraw it, then.

was the bill or pills in guestion

paid?
A By whom?
Q By anyone}
A No.
Q poctor, in 1988, did you ever

recommend any diagnostic tests pe performed for
any Metro North employees that yocu were treating?
A Oof course.
Q pid you perform any of those tests

yourself?

A Yes.
Q What tests did you perform yourself?
NATIONAL REPORTING INC. (212) 732-3120
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" | 2 | A The electro diagnostic gstudies.
3 Q pid you continue to perform electro
4 diagnostic studies yourself --
5 | A Yes.
6 Q -— until the present time?
5 A yes.
, 8 MR. MARCUS:. wait until the question
9 is finished pefore answering.
10 A YeS.
11 Q Is that done in your own office?
12 A Yes.
" 13 Q Is any certification reguired to
14 perform that test?
15 A You have to be either a neurologist
16 or a physiologist. Yyou have to have satisfactory
17 training in EMGS.
18 Q Ié there some board oOr pody that
19 looks at the credentials and makes that
20 determination?
/21 A There's no credentials, per se,
22 needed. I1f you have adeguate training, you can
23 perform them.
24 Q Wwould you make that determination
. 25 yourself?
NATIONAL REPORTING INC. (212) 732-3120
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. The person in charge of the program
whére you graduated from, he makes that
determination. If he feels you're competent, he
certifies you, he signs your diploma at the end of
your training,.and he says you're gqualified in
every area, unrestricted, in the field of physical
medicine and rehabilitation.

That's exactly what he did, said that
I'‘m capable, competent and able to do everything
that a physical medicine and rehabilitation
specialist can do.

Q in other words, there’'s no separate
certification to perform electrodiagnostic
studies?

A There's no --

MR. MARCUS: Calls for a yes cor no.
THE WITNESS: I can't answer that
yes oOr no.

Q By having an unrestricted diplora,
does that mean that you can do the electro-

diagnostic studies?

A Me, personally?
Q Yes.
A Yes.
NATIONAL REPORTING INC. (212) 732-3120

s



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

e

Guy 69
Q Do you perform any other of the
diagnostic tests, or have you since 1988, on Metro

North employees in your oftfice?

A Diagnostic studies?
Q Yes.
A The only diagnostic tests I've done

on Metro North employees were basically IMGs, and

in '91 or '92 1 may have taken a couple of x-rays

myself, and that's the extent of 1it.

Q Since 1988, have you ever recommended

that any Metro North employee undergo an MRI?

A Yes.

Q Have Yyou referred those employees, in
pLagg8, to & gpecific place to do the MRI?-

A To a radiology place, Yes-

6] Was there one radiology place you

were using in 198872

A There were more than one.

Q Do you continue to use the same
radiology places?

A i continue to use the same different

radiology centers.

Q Would those same centers perforn any

CAT scans that you recommended?

NATIONAL REPORTING INC. (212) 732-3120
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A Yes.
Q What centers have you recommended

that Metro North employees go to for MRIs and CAT

scans?
A You want the name of the centers?
Q Yes.
A lLenox Hill Radiology, Nuclear

Magnetic Residence Imaging, there may have been

others.
MR. MARCUS: Gramercy?

A Gramercy Park Radiology. Kip's Bay.
Cabrini Hospital. I'm trying to think what other
centers. These are the basic ones I can think of
in 1988.

Q Do you use these same centers at
present?

A I still refer some patients to those
centers, yes.

Q Do you have any ownership interest in

any of these centers?
A None, none whatsoever.
MR. MARCUS: Do you receive any fee
from any of these centers for any referral

of any patient for any diagnostic study.
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THE WITNESS: Absolutely not.
That's illegal.

(Witness confers with counsel. )

MR. MARCUS:' Do any physicians
associated with those centers refer any
patients to You, or have they ever?

THE WITNESS: No.

Q Doctor, did you treat @ railroad

employee named James Pymn, P-y-m-n?

A Yes,
0 When did you treat Mr. Pymn-?
A The first time T treated him, 1

believe, was sometinme in 1988.

Q Did you treat him for one injury or

more than one injury?

A More than one injury.

Q How many injuries dig You treat hinm
for?

A I believe -~ 1 believe it was two.
It may have been more, I'm not sure.

Q What attorneys represented Mr. Pymn

on the two injuries, that You recall?

A I believe Mr. sable was one, and I

believe he changed counsel now.

NATIONAL REPORTING INC. (212) 732-3120
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A Yes,

Q Who is hislcounsel?

.\ I believe jt is Kelner g Kelner,

Q Did you refer Mr, Pynmn to Kelner g
Kelner?

A I'm not sure,

Q Would there be a Notation in his

chart jif You had done sgo>»

A No.

Q Would there be a notation anywhere jf
You had done 507

A No.

Q Po you know when Mr, Pymn.changed

counsel?

A The exact timé, I don't know,

o} The approximate time,

A The aPProximate time> Sometime in
'g2,

Q Did Mr. Pymn have a Pending FELA
lawsuit?

A What'sg FELA?

Q Does Mr, Pymn have a Pending lawsuijt
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